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/2  3^T  S^^R^IN^E  ySp$£  OF  JUDICATURE. 

RULES  PASSED  SINCE  THE  CONSOLIDATION  OF  THE  RULES  IN  1897. 


1225.  Rule  401  is  repealed  and  the  following  substituted  therefor  : 

*'  The  time  allowed  to  a  party  served  out  of  Ontario^to  apply  to  discharge  the 
order  shall  be  that  limited  by  the  order  allowing  the  service  to  be  effected." 

66.  (2)  From  and  after  the  1st  day  of  October,  1898,  interest  shall  not  be 
credited  in  any  action  or  matter  in  respect  of  moneys  paid  into  Court  (!•)  JiVith  a 
defence  ;  (2)  as  security  for  costs  of  an  action,  or  appeal  ;  (3)  as  security  for  debt 
or  costs,  to  stay  execution  ;  (4)  as  a  deposit  for  sale  in  mortgage  actions  ;  (5)  as  a 
condition  imposed  by  any  injunction  order  ;  (6)  as  proceeds  of  sale  in,  or  to  abide 
the  result  of,  interpleader  proceedings  ;  or  (7)  for  any  other  merely  temporary 
purpose  unless  or  until  after  the  same  shall  have  been  in  court  for  six  months, 
and  then  only  at  the  rate  of  2  per  cent,  per  annum,  not  compounded  in  any  case  ; 
but  the  President,  or  in  his  absence  the  next  senior  Judge  of  the  High  Court, 
may,  for  special  reasons,  order  that  in  any  particular  case,  interest  shall  \  e  allowed 
on  such  moneys  at  any  higher  rate  not  exceeding  3|  per  cent,  per  annum. 

56  (3)  From  and  after  the  1st  day  of  October,  1898,  the  interest  to  be 
credited  on  the  Assurance  Fund  shall  be  at  the  rate  of  2£  per  cent  per  annum, 
compounded  as  provided  by  Rule  57. 

56.  (4)  The  interest  to  be  credited  to  suitors  accounts,  on  all  moneys  paid 
into  Court  after  the  said  1st  October,  1698  (other  than  for  the  purposes  above 
mentioned),  shall  until  further  or  other  order  be  at  the  rate  of  3£  per  cent,  per 
annum  from  the  date,  and  as  provided  by  Con.  Rule  57. 

58.  (2)  All  balances  which  are  or  shall  hereafter  be  standing  to  the  credit  of 
any  action  or  matter  which  have  not  been,  or  which  hereafter  shall  not  be  claimed, 
before  the  lapse  of  ten  years  from  the  time  when  the  same  became,  or  shall  here- 
after become  payable  out  of  Court,  shall  be  transferred  to  the  Suspense  Account  ; 
and  the  account  in  such  actions  or  matters,  in  respect  of  all  moneys  so  transferred 
shall  be  closed,  and  no  further  interest  shall  thereafter  be  credited  thereto  in 
respect  of  the  moneys  so  transferred  ;  but  such  transfer  is  not  to  prejudice  the 
claim  of  any  person  to  the  payment  of  any  moneys  so  transferred.  Interest  shall 
not  hereafter  be  credited  to  the  Suspense  Account  in  respect  of  moneys  standing 
at  its  credit  or  authorized  to  be  transferred  thereto. 

66.  (2)  Mortgages  and  other  securities  made  to,  or  invested  in  the  accountant, 
in  any  action  or  matter,  are  to  be  held  by  him  subject  to  the  order  of  the  Court  or 
a  Judge  ;  but  no  duty  or  liability  (save  as  custodian  of  the  instrument)  is  by  reason 
of  such  mortgage  or  other  security  being  made,  given  to  or  vested  in  him,  imposed 
on  the  accountant  in  respect  of  such  mortgage  or  security  or  any  property  thereby 
vested  in  the  accountant. 


Rule  9  of  the  Consolidated  Rules  is  hereby  amended  by  inserting  the 
words  "and  Ottawa"  after  "  Toronto"  in  the  4th  line. 

1227'.   Rule  782  is  repealed  and  the  following  to  be  substituted  therefor  : 
"Where  there  has  been  a  trial  with  a  jury  an  application  for  a  new  trial, 
whether  made  for  that  relief  alone  or  combined  with  or  as  an  alternative  of  a 
notion  under  Riile  783,  may  be  made  to  a  Divisional  Court,   or  to  the  Court  of 
Appeal." 

1228.  The  following  is  to  be  added  to  Rule  783  : 

"3.  The  foregoing  provision  of  Rule  782  and  of  this  Rule  are  not  to  restrict 
>r  affect  the  power  of  the  Court  of  Appeal  to  direct  a  new  trial  in  any  appeal 
vhere  such  relief  appears  just  and  proper." 

1220.  Rule  412  is  repealed  and  the  following  substituted  therefor  : 
"  Money  shall  be  paid  out  of  Court  upon  the  cheque  of  the  Accountant,  coun- 
,ei  signed  by  the  Registrar  of  the  Court  of  Appeal,  or  in  the  case  of  his  absence,  by 
he  Junior  Registrar  of  tV>  High  Court  of  Justice,  this  Rule  to  f-1-?  effect  forth-' 
vith  without  being  published  in  The  Gazette." 


1230.  Clause  4  of  Sub-Section  B  of  Rule  26,  is  amended  by  adding  thereto 
the  following  : 

"  When  the  same  shall  be  transmitted  to  the  Central  Office,  to  be  dealt  with 
under  Rule  340." 

1231.  Rule  341  is  hereby  amended  by  striking  out  the  word   "Toronto," 
and  the  words  "or  in  a  Divisional  Court  "  in  the  second  line  thereof. 


.  Sub-section  2  of  Rule  792  is  repealed  and  the  following  substituted 
for  it  : 

(2)  The  party  making  the  motion  shall  not  be  entitled,  unless  by  leave  of  a 
Judge  or  of  the  Court,  to  set  it  down  until  the  record  and  exhibits  have  been,  and 
it  shall  be  his  duty  to  cause  them  to  be  transmitted  to  the  Central  Office. 

1233.  Consolidated  Rules  95  and  96  are  hereby  repealed. 

1234.  That  Rule  347  be  repealed  and  the  following  substituted  therefor  : 
347.  The  time  for  delivering,  amending  or  filing  any  pleading  answer  or  other 

document  may  be  enlarged  by  consent  without  application  to  the  Court  or  a 
Judge. 

1235.  That  all  ,  proceedings  under  the  Mechanics  Lien  Act,  R.S.O.,  Cap. 
153,  shall  be  legibly  endorsed  as  follows  :— 

"  In  the  matter  of  the 
Mechanics  Lien  Act" 

"  BETWEEN  " 

"A.  B.,  Plaintiff" 

AND 

"C.  D.,  Defendant." 

1236.  Rule  56  is  hereby  further  amended  by  adding  thereto  the  following 
sub-  section  : 

5.  (5)  Fromand  after  the  first  day  of  April,  1902,  the  interest  to  be  paid  on  any 
suitor's  account  which  has  been  heretofore  allowed  at  four  per  cent,  per  annum, 
is  to  be  three  and  one-half  per  cent,  per  annum,  but  this  rule  is  not  to  affect  any 
payments  of  interest  at  four  per  cent,  already  made  on  such  accounts. 

1237  The  Finance  Committee  may,  subject  to  the  approval  of  the  Attorney 
General  of  Ontario  being  first  obtained,  arrange  for  the  investment  of  any  moneys 
in  Court  in  first  mortgages  on  lands  in  the  Province  of  Manitoba. 

1238  The  costs  of  and  incidental  to  the  proceedings  in  the  Court  of  Appeal 
for  Ontario,  and  in  the  High  Court  of  Justice  for  Ontario,  and  in  any  Divisional 
Court  thereof  for  or  in  relation  to  the  quashing  of  convictions  or  orders  shall  be 
in  the  discretion  of  the  Court,  and  the  Court  shall  have  power  to  determine  and 
direct  by  whom  and  to  what  extent  the  same  shall  be  paid,  whether  the  conviction 
or  order  is  affirmed  or  quashed  in  whole  or  in  part. 

1239.  Consolidated  Rule  117  is  amended  by  adding  to  the  proceedings  and 
matters    which   it   is   thereby  provided   shall  be   heard  and   determined  by  the 
Divisional  Courts  the  following  :  Proceedings  for  or  in  relation  to  the  quashing  of 
convictions  or  orders. 

1240.  Consolidated  Rules  355  and  356  shall  not  extend  or  apply  to  proceed- 
ings for  or  in  relation  to  the  quashing  of  convictions  or  orders. 

1241.  Consolidated  Rule  1130  shall  apply  to  the  costs  of  and  incidental  to 
proceedings  for  or  in  relation  to  the  quashing  of  convictions  or  orders  whether  the 
conviction  or  order  is  affirmed  or  quashed  in  whole  or  in  part. 

1242.  (47)  Rule  47  is  hereby  repealed  and  the  following  substituted  therefor: 
47.  (1)  A  local  Judge  of  the  High  Court  shall  in  actions  brought  and  proceed- 

ings taken  in  his  County,  possess  the  like  powers  of  a  Judge  in  the  High  Court,  in 
Court  or  Chambers,  for  hearing,  determining  and  disposing  of  the  following  pro- 
ceedings and  matters,  that  is  to  say  : 

(a)  Motions  for  judgment  in  undefended  actions  ; 

(h}  Motions  for  the  appointment  of  receivers  after  judgment  by  way  of  equit- 
able execution  ; 

(c)  Application  for  leave  to  serve  short  notice  of  motion  to  be  made  befor^  a 
sitting  in  Court  or  in  Chambers  : 
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(d]  Motions  for  judgment  and  all  other  motions,  matters  and  applications 
(except  :  (i)  trials  of  actions  ;  (ii)  applications  for  taxed  or  increased  costs  under 
Rule  1146  ;  and,  (iii)  motions  for  injunction  other  than  those  provided  for  by 
Rule  46)  where  all  parties  agree  that  the  same  shall  be  heard,  determined  or  dis- 
posed of  before  such  local  Judge,  or  where  the  solicitors  for  all  parties  reside  in 
his  county. 

Provided  always  that  where  an  infant  or  lunatic  or  person  of  unsound  mind  is 
concerned  in  any  such  proceedings  or  matters,  the  powers  conferred  by  this  Rule 
shall  not  be  exercised  in  case  of  an  infant  without  the  consent  of  the  Official 
Guardian,  and'in  the  case  of  a  lunatic  or  person  of  unsound  mind  without  the 
consent  of  his  committee  or  guardian,  and  provided  also  the  like  consent  shall  be 
requisite  in  the  case  of  applications  for  payment  of  money  out  of  Court  and  for 
dispensing  with  tl  e  payment  of  money  into  Court  where  an  infant,  lunatic  or 
person  of  unsound  mind  is  concerned. 

(2)  No  order  for  the  payment  of  money  out  of  Court,  or  for  dispensing  with 
the  payment  of  money  into  Court,  shall  be  acted  upon  unless  a  Judge  of  the  High 
Court  has  manifested  his  approval  thereof  in  manner  provided  by  Rule  414. 

(3)  The  judgment  or  order  of  the  local  Judge  in  any  of  the  proceedings  or 
matters  in  this  rule  referred  to  sh-ill  be  entered,  signed,  sealed  and  issued   by  the 
Deputy  Clerk  of  the  Crown,  Deputy  or  Local  Registrar  of  the  County,  as  the  case 
may  require,  and  shall  be  and  have  the  same  force  and    effect,  and  be  enforceable 
in  the  same  manner  as  a  judgment  or  order  of  the  High  Court  in  the  like  case. 


.  (48)  Rule  48  is  hereby  amended  by  substituting  the  letter  (d)  for  the 
letter  (c)  in  the  second  line. 

1244    (139)  Rule  139  is  repealed  and  the  following  substituted  therefor. 

139.  Where  a  plaintiff's  claim  is  for  or  includes  a  debt  or  liquidated  demand, 
the  endorsement  besides  stating  the  nature  of  the  claim  shall  state  the  amount 
claimed  in  respect  of  such  debt  or  demand,  and  for  costs  respectively,  and  shall 
further  state  that  upon  payment  thereof  within  the  time  allowed  for  appearance 
further  proceedings  will  be  stayed.  Such  statement  may  be  according  to  Form 
No.  6.  The  defendant,  notwithstanding  that  he  makes  such  payment,  may  have 
the  costs  taxed,  and  if  more  than  one-sixth  be  disallowed  the  plaintiff's  solicitor 
shall  pay  the  costs  of  taxation. 


.  Form  No  6  (Section  3  of  the  Appendix)  is  amended  by  striking  out 
the  figure  8  and  leaving  a  blank  space  between  the  words  "  within  "  and  ''days  " 
in  the  third  line,  and  omitting  the  words  between  brackets. 

1246.  (162)  Clause  (e)  of  Rule  162  is  hereby  repealed  and  the  following  sub- 
stituted therefor  : 

(e}  The  action  is  founded  on  a  judgment  or  on  a  breach  within  Ontario  of  a 
contract  wherever  made  which  is  to  be  performed  within  Ontario  or  on  a  tort 
committed  therein. 

124*7.  (300)  Rule  300  is  hereby  repealed  and  the  following  substituted 
therefor  : 

300.  A  plaintiff  may,  without  leave,  amend  his  statement  of  claim,  whether 
endorsed  on  the  writ  or  not,  once,  either  before  the  statement  of  defence  has  been 
delivered,  or  after  it  has  been  delivered,  and  before  the  expiration  of  the  time 
limited  for  reply,  and  before  replying. 

1248.  (302)  Rule   302  is  hereby  repealed   and   the   following    substituted 
therefor  : 

302.  Where  a  plaintiff  has  amended  Itis  statement  of  claim  under  Rule  300 
the  opposite  party  shall  plead  thereto  or  amend  his  pleading  within  the  time  he 
then  has  to  plead,  or  within  eight  days  from  the  delivery  of  the  amendment,  which 
ever  shall  last  expire,  and  in  case  the  opposite  party  has  pleaded  before  the  de- 
livery of  the  amendment  and  does  not  plead  again  or  amend  within  the  time  above 
mentioned,  he  shall  be  deemed  to  rely  on  his  original  pleading  in  answer  to  such 
amendment. 

1249.  (414)  Rule  414  is  hereby  amended  by  adding  thereto  the  following 
sub-section  : 

(2)  An  order  dispensing  with  the  payment  of  money  into  Court  unless  it  is 
made  by  a  Judge  of  the  Supreme  Court  shall  not  be  acted  on  unless  or  until  a 
Ji  dge  of  the  High  Court  has  manifested  his  approval  thereof  in  manner  provided 
by  <*ub-section  1. 


125O.  (439)  Rule  439  is  hereby  repealed  and  the  following  substituted 
therefor  : 

Rule  439.  A  party  to  an  action  or  issue,  whether  plaintiff  or  defendant,  may, 
without  order,  be  orally  examined  before  the  trial  touching  the  matters  in  ques- 
tion by  any  party  adverse  in  interest,  and  may  be  compelled  to  attend  and  testify 
in  the  same  manner,  upon  the  same  terms,  and  subject  to  the  same  rules  of  ex- 
amination of  a  witness  except  as  hereinafter  provided. 

439  (a)  In  the  case  of  a  corporation  any  officer  or  servant  of  such  corporation 
may,  without  order,  be  orally  examined  before  the  trial  touching  the  matters  in 
question  by  any  party  adverse  in  interest  to  the  corporation,  and  may  be  com- 
pelled to  attend  and  testify  in  the  same  manner  and  upon  the  same  terms  and 
subject  to  the  same  rules  of  examination  as  a  witness  except  as  hereinafter  pro- 
vided ;  but  such  examination  shall  not  be  used  as  evidence  at  the  trial. 

(2)  After  the  examination  of  an  officer  or  servant  of  a  corporation  a  party 
shall  not  be  at  liberty  to  examine  any  other  officer  or  servant  without  an  order  of 
the  Court  or  a  Judge. 

439  (6)  An  examination  shall  not  take  place  during  the  long  vacation  without 
an  order  of  the  Court  or  a  Judge. 

(461)  Sub-sections  2  and  3  of  Rule  461  are  hereby  repealed. 

(881)  Rule  881  is  hereby  repealed  and  the  following  substituted 
therefor  : 

881.  Before  the  sale  of  lands  under  a  writ  of  fieri  facias ,  the  Sheriff  shall  pub- 
lish once,  not  less  than  three  months  and  not  more  than  four  months,  preceding 
the  sale,  an  advertisement  of  sale  in  The  Ontario  Gazette,  specifying  : 

(a)  The  particular  property  to  be  sold  ; 

(6)  The  name  of  the  plaintiff  and  defendant  ; 

(c)  The  time  and  place  of  the  intended  sale  ; 

(d)  The  name  of  the  debtor  whose  interest  is  to  be  sold  ; 

and  he  shall  in  each  week,  for  four  weeks  next  preceding  the  sale,  also  publish 
such  advertisement  in  a  public  newspaper  of  the  County  or  District  in  which  the 
lands  lie  ;  and  he  shall  also  for  three  months  preceding  the  sale,  put  up  and  con- 
tinue a  notice  of  such  sale  in  the  office  of  the  Clerk  of  the  Peace,  and  on  the  door 
of  the  Court  House  or  place  in  which  the  General  Sessions  of  the  Peace  of  the 
County  or  District  is  usually  holden  ;  but  nothing  herein  contained  shall  be  taken 
to  prevent  an  adjournment  of  the  sale  to  a  future  day. 

1253.  (1146)  Rule  1146  is  hereby  amended  by  adding  thereto  the  following 
sub-section  : 

(2)  Where  an  order  or  judgment  in  any  such  action  or  proceeding  by  any  form 
of  words  directs  that  the  costs  thereof  be  taxed,  it  shall  be  taken  to  mean  the 
allowance  of  commission  and  disbursements,  in  accordance  with  sub-section  1, 
unless  it  is  otherwise  expressly  provided  by  the  order  or  judgment,  or  unless  the 
Court  or  a  Judge  of  the  High  Court  otherwise  directs. 

1254.  (406)  (2)  When  money  is  required  to  be  paid  into  Court  to  the  credit 
of  the  Assurance  Fund,  established   under  the  Land  Titles  Act,  the  direction  to 
receive  the  money,  if  the  same  is  payable  into  a  bank  in  Toronto,  shall  be  obtained 
from  the  Master  of  Titles,  and  if  payable  into  a  bank  outside  of  Toronto  the  direc- 
tion shall  be  obtained  from  the  proper  Local  Master  of  Titles. 

1255.  818  (a)  Upon  the  filing  of  the  order  of  His  Majesty  in   His  Privy 
Council,  made  upon  an  appeal  to  His  Majesty  in  Council,    with  the  Officer  of  the 
High  Court  with  whom  the  judgment  or  order  appealed  from  was  entered,  he  shall 
thereupon  cause  the  same  to  be  entered  in  the  proper  book,  and  all  subsequent 
proceedings  may  be  taken  thereupon  as  if  the  decision  had  been  given  in  the  Court 
below . 

818  (6)  When  the  judgment  of  the  Supreme  Court  of  Canada  in  appeal  has 
been  certified  by  the  Registrar  of  the  Coui  t  to  the  proper  officer  of  the  High  Court 
he  shall  thereupon  make  all  proper  and  necessary  entries  thereof,  and  all  subse- 
quent proceedings  may  be  taken  thereupon  as  if  the  judgment  had  been  given  or 
pronounced  in  the  High  Court.  See  R.S.O.,  c.  135,  sect.  67. 

1256.  1157  (a)  When  the  costs  incurred  in   Canada  of  an  appeal  to   His 
Majesty  in  his  Privy  Council  have  been  awarded,   and  the  same  have  not  been 
taxed  by  the  Registrar  of  the  Privy  Council,  the  same  may  be  taxed  by  the  senior 
Taxing  Officer,   and  the   taxation   shall  be   according   to  the  scale  of  the  Privy 
Council. 
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Rule  413  is  hereby  repealed  and  the  following  substituted   therefor  : 
(413).  Cheques  shall  not  be  issued  during  the  Ions:  vacation  unless  the  prsecipe 
therefor  is  lodged  in  the  Accountant's  Office  on  or  before  the  20th  day  of  July, 
unless  otherwise  ordered  by  a  Judge. 

11359.  972  (a)  Costs  payable  out  of  the  proceeds  of  lands  sold  under  the 
Devolution  of  Estates  Act,  with  the  approval  of  the  Official  Guardian,  shall  be 
taxed  by  the  senior  Taxing  Officer. 

972  (6)  The  Official  Guardian  shall  deposit  in  the  Accountant's  Office  a  State- 
ment, certified  by  the  proper  officer,  showing  the  distribution  of  the  proceeds  of 
lands  sold  or  mortgaged  with  his  approval,  and  proof  of  the  dates  of  births  of  the 
infants  interested. 

972  (c)  All  moneys  received  by  the  Official  Guardian  on  behalf  of  infants, 
lunatics,  absentees,  or  other  persons  for  whom  he  acts,  shall,  unless  otherwise 
ordered  by  a  Judge  of  the  High  Court  in  Chambers,  be  paid  into  Court. 

972  (d)  Moneys  paid  into  Court  under  the  next  preceding  rule  to  the  credit 
of  infants,  shall  be  paid  out  to  them  when  they  attain  their  majority,  or  sooner  if 
so  ordered  by  a  Judge  of  the  High  Court  in  Chambers. 

11359.  Rule  99  is  repealed  and  the  following  is  substituted  therefor  : 

99.  The  business  of  the  Weekly  Sittings  shall  be  as  follows  :  Tuesday  and 
Friday,  Chambers.  Monday,  Wednesday  and  Thursday,  Court. 

11360.  Rule  1245  is  repealed,   and  the  following   is   substituted   for  form 
No.  6,  Section  3  of  the  Appendix  : 

(Add  to  the  above  forms  for  money  claims  in  No's.  4  and  5),  and  the  plaintiff 
claims  $  for  costs  ;  and  if  the  amount  claimed  be  paid  to  the  plaintiff  or 

his  solicitor  within  the  time  allowed  for  appearance,  further  proceedings  will  be 
stayed. 

11361.  348  (a)  Unless  the  Court  or  a  Judge  gives  leave  to  the  contrary  there 
shall  be  at  least  six  (6)  clear  days,  computed  as  mentioned  in  Rule  348,   between 
the  service  of  notice  of  an  application  for  a  declaration  of  lunacy  and  the  day  for 
hearing. 


SUPREME  COURT  OF  JUDICATURE. 

RULES  PASSED  18TH   JUNE,   1904,   TAKING   EFFECT   1ST  SEPT.,   1904. 

1>62          635    (4).  Every    judgment    and    order    by    which    a    judgment    is 
affirmed,  reversed,  set  aside,  varied,  or  in  any  way  modified,  shall  also  be  enter 
ed  in  tue  office  where  the  proceedings  were  commenced  ;  and  the  fee  for  entry 
shall  be  payable  only  in  the  office  where  the  proceedings  were  commenced. 

1-^63  750  (a)  Where  moneys  are  by  any  judgment,  order  or  report 
directed  to  be  paid  for  the  purpose  of  redemption  or  any  like  purpose,  the 
same  may  be  directed  to  be  paid  into  Court,  (b)  Moneys  so  paid  into  Court 
shall  be  paid  out,  together  with  any  interest  accrued  thereon,  to  the  party  f  r 
whom  the  same  was  by  the  judgment,  order  or  report  directed  to  be  paid  'nto 
Court,  without  order,  upon  production  to  the  accountant  of  the  consent  of  the 
party  by  whom  the  money  was  paid  .into  Court,  duly  verified,  or  of  nis 
solicitor,  but  otherwise,  as  the  Court  or  a  Judge  may  order. 

'264.  Rule  770  is  hereby  repealed  and  the  following  is  enacted  as  Ruij 
768  (a)  : 

768  (a)  The  words  "report  or  certificate"  in  Rules  769  and  771  shall  in- 
clude every  order  made  by  the  Master  in  Ordinary,  a  Local  Master  or  an  Offi- 
cial Referee,  except  an  order  made  under  the  authority  of  Rule  io7. 

1  965.  Rule|r;  802  and  803  are  repealed  and  the  following  substituted 
therefor  : 

802.  (1).  Unless    otherwise  ordered   by    the    Court    of    Appeal    or   a    Judge 
thereof   as   hereafter  provided,   the   appeal   books   nepd   not   be   printed   in  the 
following  cases  :    . 

(a)  Appeals  under  sub   clauses   (a),    (b),    (d)    (e),    (f),    (g),   (h),    (i),    (j),   (k), 
(n),  and  (o),  of  section  50  (2)  of  the  Judicature  Act,  as  amended  by  the  Act  4 
Ed.  VII.,  Cap.  11.,  entitled  "An  Act  to  amend  the  Judicature  Act." 

(b)  Appeals  under  sub  clauses  (e)  and  (f)  of  section  76  (1)  of  the  Judica- 
ture Act  as  amended  by  the  aforesaid  Act. 

802  (2).  In  cases  of  appeal  under  sub  clause  (c)  of  the  aforesaid  section 
50  (2)  only  so  much  of  the  evidence  and  exhibits  shall  be  printed  as  pertain  to 
the  questions  involved  in  the  appeal  ;  and  in  the  event  of  difference  betwe  n 
the  parties  as  to  what  the  book  should  contain  the  same  shall  ba  settled  by  the 
trial  Judges,  or  one  of  them,  on  application,  of  which  2  clear  days'  notice  shall 
be  given  to  the  opposite  party. 

803.  The  Court  of  Appeal  or  a  Judge  thereof  may  order  the  appeal  book 
in  any  of  the  cases  specified  in  Rule  802  (1)  or  any  of  the  documents,  proceed- 
ings or   other   papers   therein   to  be  printed;   and   may    under   special   circum- 
stances dispense  with  printing  in  a  case  in  which  printing  would  otherwise  be 
necessary. 


940  (a).  The  Judge  may  also  exercise  the  powers  conferred  upon 
the  Court  by  Rules  200  and  201. 


Rule   1136    (1)   is  hereby   repealed  and  the   following    substituted 
therefor  : 

113B.  (1).  The  costs  of  every  interlocutory  viva  voce  examination  and 
cross-examination  shall  be  borne  by  the  party  who  examines  unless,  as  to  the 
whole  or  part  thereof,  it  be  otherwise  directed,  in  actions  in  the  High  Court 
by  t^e  Senior  Taxing  Officer  on  his  appointment  served,  and  in  actions  in  a 
County  .Court  by  a  Jud<re  thereof.  In  actions  in  the  High  Court,  if  more  than 
$25.00  is  claimed,  besides  the  disbursements,  in  procuring  the  attendance  of 
the  person  examined,  the  sum  to  be  allowed  for  the  examination  or  cross- 
examination  shall  be  fixed  by  the  Senior  Taxing  Officer  on  such  appointment. 

Any  increase  of  costs  occasioned  by  proceeding,  without  good  reason,  other- 
wise than  as  provided  by  Rule  447  (1)  shall  not  be  allowed. 


RULES  PASSED  24TH  DECEMBER,  1904,  TAKING  EFFECT  UPON  AND 
AFTER  THE  END  OF  THE  CHRISTMAS  VACATION,   1904. 

1  ?68        Ordered  that  Rule  881  as  enacted  by  Rule  1252,  be  repealed  and 
the  following  substituted  therefor  : 


(881.)  Before  the  sale  of  lands  under  a  write  of  fieri  facias,  thj" 
Sheriff  shall  publish  once,  not  less  than  three  months  and  net   mo're  than  four 
months  preceding  the  sale,   an  advertisement  of  sale,   in  The  Ontario  Gazette, 
specifying  : 

(a)  The  particular  property  to  be  sold; 

(b)  The  name  of  the  plaintiff  and  defendant  ; 

(c)  The  time  and  place  of  the  intended  sale  ; 

(d)  The  names  of  the  debtor  whose  interest  is  to  be  sold  ; 

and  he  shall,  upon  one  day  at  least  in  each  week   for  four  successive  weeks 
next  preceding  the  sale,  also  publish  such  advertisement  in  a  public  newspaper 
of  the  County  or  District  in  which  the  lands  lie  ;   and  he  shall  also  for  three 
months  preceding  the  sale,  put  up   and  continue  a   notice  of  such  sale  L  in  the 
office  of  the  Clerk  of  the  Peace,  and  on  the  door  of  the  Court  House  or  place 
in  which  the  General  Sessions  of  the  Peace  of  the  County  or  District  is  usually 
holden  ;   but  nothing  herein  co'ntained  shall  be  taken  to  prevent   an   adjourn 
ment  of  the  sale  to  a  future  day. 

1269.  Rule  938  is  repealed  and  the  following  substituted  therefor: 
(938)  The  executors  or  administrators  of  a  deceased  person  or  any  of  them, 
and  the  trustees  under  any  deed  or  instrument  or  any  of  them, 
or  any  person  claiming  to  be  interested  in  the  relief  sought  as  creditor,  de- 
visee, legatee,  next-of-kin  or  heir-at-law  of  a  deceased  person,  or  as  cestui  qu.i 
trust  under  the  trusts  of  any  deed  or  instrument,  or  as  claiming  by  assignment 
or  otherwise  under  any  such  creditor  or  other  person  as  aforesaid,  may  servo 
a  notice  of  motion  returnable  in  cases  under  clauses  (a),  (b),  (e),  and  (h)  hereof 
before  a  Judge  of  the  High  Court  sitting  in  weekly  Court,  and  in  other  case?. 
before  a  Judge  of  the  High  Court  in  Chambers  for  such  relief  of  the  nature 
or  kind  following,  as  may  be  specified  in  thfe  notice,  and  as  the  circumstances 
of  the  case  may  require,  that  is  to  say,  the  determination  without  an  adminis- 
tration of  the  estate  or  trust  of  any  of  the  following  question  or  matters  : 

(a)  Any   question   affecting  the  rights  or   interests  of  the  person  claiming 
to  be  creditor,  devisee,  legatee,  next-of-kin  or  heir-at-law,  or  cestui  que  trust. 

(b)  The  ascertainment   of  any   class   of  creditors,    legatees,    devisees,   next- 
of-kin,  or  others. 

(c)  The  furnishing  of  any  particular  accounts  by  the  executors  or  admin- 
istrators or  trustees  and  the  vouching   (where  necessary)  of  such  accounts. 

(d)  The  payment  into  Court  of  any  money  in  the  hands  of  the  executors  or 
administrators  or  trustees. 

(e)  Directing  the  executors  or  administrators  or  trustees  to  do  or  abstain 
from  doing  any  particular  act  in  their  character  as  such  executors  or  admin- 
istrators or  trustees. 

(f)  The  approval  of  any  sale,  purchase,   compromise  or  other  transaction. 

(g)  The  opinion,  advice  or  direction  of  a  Judge  pursuant-  to  section  37  of 
The  Act  respecting  Trustees  and  Executors  and  the  Administration  of  Estate. 

(h)  The  determination   of    any    question   arising    in    the  administration    of 
the  estate  or  trust. 

270.  Rule  1143  is  repealed  and  the  following  substituted  therefor: 
(1143)  In  cases  not  otherwise  provided  for,  the  Taxing  Officer  may  allow  a 
reasonable  sum  for  the  expense  of  a  shorthand  writer,  on  tne  certificate  of  the 
Judge  before  whom  the  examination  of  any  witness  or  witnesses  in  any  such 
cause,  matter  or  other  proceeding  takes  place  ;  and  also  on  the  certificate  jf 
the  Local  Master  in  references  before  him  when  the  parties  agree  to  the  em- 
ployment of  a  shorthand  writer. 

1271        Rule  791   is  repealed   and  the  following'  substituted  therefor: 
(791)  On  any  motion  for  a  new  trial  or  by  way  of  appeal  from  a  judgment 
or  order  of  the  Court  or  a  Judge  of  the  High  Court  or  to  enter   a   different 


judgment,  the  applicant  or  appellant  shall  deliver  to  the  proper  Registrar  a 
copy  of  the  written  opinion  (if  any)  unless  it  has  been  reported,  of  the  Judge 
appealed  from  and  of  the  judgment  or  order  in  question  on  the  motion  or 
appeal  as  the  same  has  been  settled  or  entered,  before  the  motion  or  appeal 
is  set  down  for  argument ;  and  in  default,  unless  otherwise  ordered,  the  motion 
or  appeal  shall  be  deemed  to  have  been  abandoned,  and  the  opposite  party 
shall  be  entitled  to  the  costs  thereof. 

1272.  Clause  2  of  Rule  55  is  hereby  repealed. 

1273.  Rule  77   is   hereby  amended  by   striking   out  all   the   words   after 
the  word  "matter"  in  the  fourth  line  thereof. 

1274  Rule  407  is  hereby  repealed  and  the  following  substituted  there- 
for: 

(407.)  The  person  applying  for  the  direction  or  cheque  shall  leave  a  prsecipe 
therefor  according  to  form  No.  42  or  form  No.  43,  and  the  judgment  or  order 
under  which  the  money  is  payable,  together  with  a  copy  thereof  and  of  the 
report  where  necessary,  which  is  to  be  on  good  paper  of  foolscap  size,  folded 
lengthwise  and  is  to  be  verified  by  an  officer  in  the  accountant's  office,  and  to 
be  retained  by  the  accountant. 

In  case  the  direction  is  obtained  elsewhere  than  in  Toronto,  these  papers 
with  the  necessary  postage  for  their  retransmission  are  to  be  sent  to  the 
accountant. 

(2)  The  copy  so  verified  shall  be  marked  with  a  number  corresponding 
with  that  of  the  account,  and  shall  be  bound  and  kept  for  reference  in  a  book 
to  be  called  the  '"'Order  Book." 
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PREFACE. 


In  submitting  a  new  edition  of  The  Judicature  Act 
and  Rules  to  the  public,  the  editors  are  conscious  that  they 
have  undertaken  to  perform  a  work  of  very  considerable 
difficulty  ;  and  it  is  too  much  to  expect  that  in  a  task  of 
such  magnitude,  and  dealing  with  such  a  great  variety  of 
subjects,  no  mistakes  will  be  found  ;  but  the  editors  can 
conscientiously  affirm  that  every  care  has  been  taken  by 
them  to  insure  accuracy. 

The  present  edition  has  involved  more  than  ordinary 
labour — a  draft  of  a  new  edition  of  the  former  Acts  and 
Rules  had  been  actually  completed,  and  was  ready  for  the 
press  when  a  revision  of  the  Statute,  and  a  re-consolidation 
of  the  Rules,  rendered  it  necessary  to  re-arrange,  and  in  a 
large  measure  re- write,  the  notes  in  the  former  edition, 
and  to  supply  a  great  many  additional  notes  on  new  Rules 
introduced  for  the  first  time  in  the  recent  re-consolidation. 

Owing  to  the  re-numbering  of  the  Rules  in  the  re-con- 
solidation, it  is  possible  that  in  spite  of  the  care  taken  to 
prevent  mistakes,  some  references  to  Rules  may  be  found 
in  the  notes  according  to  the  former  numbering.  Should 
any  such  mistake  be  discovered,  a  reference  to  the  Table 
on  p.  1509  may  enable  the  reader  to  correct  it. 

The  cases  in  the  current  English  and  Ontario  reports, 
down  to  and  inclusive  of  17  P.  R. ;  28  Ont. ;  24  Ont.  App., 
77  L.  T.,  and  the  Law  Reports  inclusive  of  1887  A.  C.  and 
1898,  1  Q.  B.  and  1  Ch.  have  been  as  far  as  seemed  neces- 
sary included  in  the  present  edition,  as  well  as  such  of 
the  cases  in  later  volumes  as  could  be  inserted  while  the 
work  was  going  through  the  press. 


iv  PREFACE. 

Owing  to  the  rapidity  with  which  the  work  has  been 
passed  through  the  press  it  has  not  been  found  necessary 
to  add  any  table  of  addenda. 

The  additional  Rules  passed  on  29th  September  and 
8th  October,  1898,  will  be  found  on  pp.  1507  and  1508. 

Special  attention  is  directed  to  the  tables  (pp.  xiii- 
xx)  shewing  the  English  Rules  of  1883,  and  Rules  in 
force  in  Nova  Scotia,  British  Columbia  and  Manitoba, 
corresponding  with  the  Ontario  Rules.  These  tables  have 
been  kindly  prepared  for  the  editors  by  Mr.  A.  Bedford- 
Jones,  Barrister-at-Law. 
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519 

1099 

521 

429 

4oi 

489 

610 

533 

486 

900,  902 

666 

621 

521 

717 

522 

430 

402 

cf.  320 

.  . 

534 

905 

667 

622 

522 

1094 

523 
527 

431 
435 

403 

408 

518 
516 

611 

535 

f487, 
1489 

910 

669 
670 

624 

625 

523 

436 
437 

528 

436 

409 

.  516 

612 

536-7 

488 

1139 

671 

626 

438 

529 
530 
531 

437 
438 
439 

410 
411 
412 

517  (1) 
cf.  525 
296 

617 
618 

538 

491 
492 

cf.  845 
/cf. 
1856-7 

672-9 
680-  } 

J627- 
\639 

524- 
530 

759-766 

532 

440 

413 

520 

494 

860 

685  [ 

640-5 

531-6 

716-743 

533 

441 

414 

521 

620 

541 

495 

854 

(a)) 

758 

535 

443 

416 

523 

621 

542 

496 

855 

696 

647 

537 

355 

536 

444 

417 

522 

622 

543 

497 

911 

697 

648 

538 

355 

537 

445 

418 

522 

623 

544 

498 

913 

698 

649 

539 

357 

543 

451 

424 

cf.  673 

624 

545 

499 

914 

699 

650 

363 

551 

459 

432 

cf.  783 

625 

546 

500 

916 

700 

651 

54i 

348 

551  (a) 

cf.  782 

626 

547 

501 

920  (1) 

701 

652 

542 

360 

554 

46i 

434 

787 

627 

548 

502 

920  (2) 

704 

655 

545 

361 

556 

464 

436 

785 

628 

549 

503 

921 

706 

656 

546 

1045  (1) 

557 

465 

437 

786 

630 

551 

505 

1139 

707 

657 

547 

1045  (2) 

559 

467 

438 

609 

.  . 

557 

.  . 

1030  (2) 

708 

658 

548 

629  (1) 

561 

469 

440 

783  (6) 

,  . 

560 

1048 

712 

661 

651 

348 

562 

470 

441 

783 

561 

.  . 

1044 

719 

663 

557 

1081 

563 

471 

442 

783  (2) 

.  . 

564 

.  , 

1031 

720 

664 

558 

1082 

565 

473 

443 

613 

565  \  .  . 

1049 

721 

665 

559 

1083 

566 

474 

444 

614 

.  . 

567 

i 

1067 

722 

666 

560 

1080 

567 

475 

445 

612 

568 

.  . 

1068 

734 

678 

572 

cf.  356 

568 

476 

446 

615 

.  . 

570 

.  . 

1075 

745 

42 

477 

617 

.  . 

571 

.  . 

1072 

753 

44 

.  . 

478 

608 

574 

1077 

754 

583 

767(1)(2) 
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'•S  3 

_4J 

t£3C 

>  00 

J*3  £ 

j| 

5(500 

>  -r 

*j  3 

•*j 

gW 

O*1 

'S  o 

a 

C  *"^ 

O 

"  tn  Q 

a 

c  i^ 

o 

'(->  Q 

£• 

fc 

MO 

O 

s 

fc 

MO 

O 

m 

« 

MO 

0 

755 
756 

/689, 
\760 

584 

767  (5) 

777  (1) 

866 
868 

758 
/761, 
\279 

672 
674 

799 
498,817 

1002 
(8) 
(14) 

848(8) 
(12). 

771, 

809 
773 

1162 
321 

757 

690  (&)'  771  (1) 

870 

763 

676 

813 

(17) 

(15) 

774 

1155 

763 

590   cf.  367 

872 

672 

cf.  812 

(18) 

(16) 

326 

765 

694 

591 

938 

876 

cf.  802 

(19) 

834 

79!) 

1153 

766 
767 

695 
696 

592 
593 

cf.  944 
939 

880 

/709, 
1  466 

/685, 
\970 

827 

(20) 

848 
(17) 

775 

1154 

768 

697 

595 

940 

884 

f.I.A. 

(21) 

(18) 

778 

1164 

769 

698 

596. 

941 

oo^ 

•  • 

•  • 

Is.  67 

(24) 

(20) 

778 

1152 

770 

699 

597 

941 

.  . 

779 

, 

790  (1) 

(25) 

789 

86 

771 

700 

598 

942 

/889 

7QQ  7 

(27) 

.  . 

780 

1161 

772 

701 

599 

954 

\e-w 

'  * 

*  * 

I  t/O^  f 

(28) 

781 

1163 

772  (a) 

9^5 

780 

.  . 

806 

(29) 

(21) 

782 

1175 

774 

702 

ooi 

943 

894 

.  . 

.  . 

20-22 

(37) 

1181 

781 

704 

603 

94 

895 

.  . 

17 

(39) 

1182 

789 

709 

611 

cf.  155 

m  i 

697 

12 

(40) 

1183 

794 

710 

613 

cf.  657 

%  , 

726-9 

624-7 

(41) 

790 

774 

802 

717 

619 

662 

938 

cf.627 

(42) 

776 

806 

721 

623 

670 

945 

.  , 

95,96 

cf.  95 

800 

1178 

809 

724 

623 

701 

.  . 

732 

116 

.  . 

802 

1131 

811 

721 

628 

704 

733 

98 

805 

113B 

812 

726 

629 

705 

948 

354 

806 

1136 

813 

727 

630 

706 

950 

692 

9 

848 

OAO 

1  1  Ilk 

814 

728 

631 

707-8 

953 

n  m 

693 

10 

(28) 

808 

1140 

815 

729 

632 

709 

955 

114 

1003 

849 

810 

316 

817 

731 

634 

710 

961 

sie 

737 

342 

1005 

cf  .  780 

812 

317 

818 

732 

635 

711 

962 

817 

738 

343 

1009 

cf.3±M 

819 

733 

636 

713 

963 

818 

739 

345 

1012 

85i 

sis 

333 

822 

639 

714 

964 

740 

351 

816 

328 

823 

736 

640 

715 

965 

741 

352 

lois 

852 

817 

329 

824 

737 

641 

703 

966 

819 

742 

346 

1015 

854 

819 

330 

826 

739 

643 

703 

967 

820 

743 

353 

1017 

855 

821 

334 

830 

647 

cf.  689 

745 

348 

1018 

856 

822 

336 

832 

649 

769 

968 

821 

744 

347 

1026 

4 

836 

634  (2) 

746 

350 

1030 

553 

1021 

850 

742 

655 

1103 

971 

822 

477 

349 

1031 

555 

1024 

851 

743 

656 

1104 

972 

823 

748 

344  (1) 

532 

1025 

852 
853 

744 

745 

657 

658 

1105 
1106 

976 

827 

751 

/1130 

Id)  (2) 

1032 
1033 

1036 
1042 

854 

746 

659 

1107 

977 

828 

752 

1130  (3) 

1034 

1026 

855 

747 

660 

1106 

981 

832 

756 

1201 

1035 

1043 

856 

748 

661 

1109 

981  (a) 

.  . 

1198  (b) 

1036 

559 

1028 

857 
858 

749 
750 

662 
663 

1110 
1111 

982 
983 

833 
834 

757 
758 

1205 
1178 

1037 

/863, 
\468 

950 

310 

859 

751 

664 

1108 

988 

836 

760 

cf  .  1138 

.  . 

957 

1022 

861 
862 

753 
754 

666 
667 

1112 
1114 

989 
990 

837 

838 

791 
762 

1165 
1166 

1038 

/864, 
\490 

951 

311 

863 

755 

668 

1117 

991 

839 

763 

1159 

1044 

.  . 

3 

864  (1) 

756 

669 

1122 

992 

840 

764 

1160 

.  . 

997 

557 

864  (3) 

1116 

998 

.  . 

765 

1137 

.  . 

1001 

1100 

865 

757 

671 

cf.  798 

1069 

481 
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MANITOBA  RULES  UNDER  THE  QUEEN'S  BENCH  ACT,  1895,  AND 
THE    CORRESPONDING    ONTARIO    CONSOLIDATED 
RULES    AND   ENGLISH    RULES    OF    1883. 


N.  B. — Corresponding  Rules  are  not  necessarily  identical,  but  deal  with  the  same  subject- 
matter. 
The  references  in  the  case  of  the  English  Rules  are  to  the  marginal  numbers. 


Manitoba. 

Ontario. 

a>  CO 
^5  00 
be  GO 
B^5 

H 

Manitoba. 

Ontario. 

2co 
•^3  oc 

bcco 

fl'-1 
H 

Manitoba. 

Ontario. 

-a"  . 

01  CO 

^  OO 

bcoo 
C^ 

m 

Manitoba. 

Ontario. 

,e  . 
2  co 

^  GO 

bcco 
GT* 

K 

1 

4 

1026 

46 

665 

82 

718 

\ 

118 

747 

2 

6(a) 

47 

666 

. 

83 

719 

119 

748 

3 

654 

48 

667 

B 

84 

720 

120 

749 

4 

3 

1044 

49 

668 

85 

721 

121 

750 

5 

5 

50 

669 

86 

722 

122 

752 

6 

7 

51 

670 

87 

723 

123 

753 

7 

8 

52 

671 

88 

724 

124 

754 

8 

9,  10 

950 

53 

672 

89 

725 

125 

755 

10 

11 

54 

673 

383 

90 

726 

126 

756 

11 

12 

55 

674 

382 

91 

727 

127 

757 

12 

123 

56 

675 

<  % 

92 

728 

128 

758 

13 

18 

57 

676 

f  , 

93 

729 

680- 

129 

50 

14 

22,26 

894 

58 

677 

.  . 

94 

730 

685a 

130 

405 

267 

15 

35 

cf.  406 

59 

678 

.  . 

95 

731 

131 

407 

16 

35 

60 

679 

96 

732 

132 

410 

17 

28 

61 

680 

384 

97 

733 

133 

412 

19 

26(6)1. 

.  . 

62 

681 

.  . 

98 

734 

137 

416 

9  9 

21 

37 

63 

682 

99 

735 

140 

51 

22 

38(1) 

.  . 

64 

683 

.  . 

100 

736 

141 

52 

23 

39(1) 

65 

684 

•  • 

101 

737 

142 

53 

25 

41 

f  t 

66 

685 

102 

738 

143 

54 

26 

42 

745 

67 

686 

.  . 

103 

739 

144 

55 

29 

44 

753 

68 

687 

.  . 

104 

740 

145 

60 

30 

634  (3) 

69 

688 

105 

741 

148 

71 

31 

45(1) 

cf/406 

70 

689 

.  . 

106 

742 

/ 

149 

72 

32 

45(2) 

71 

690 

107 

759 

150 

73 

33 

45(1) 

,  , 

72 

691 

.  . 

108 

760 

151 

74 

35 

656 

73 

692 

109 

761 

152 

75 

36 

657 

794 

74 

694  (1) 

110 

762 

153 

82(1) 

645 

37 

659 

.  , 

75 

693 

111 

763 

154 

82(2) 

642 

38 

660 

76 

695  (1) 

112 

764 

155 

83 

39 

661 

77 

695  (2) 

113 

765 

156 

84 

40 

662 

802 

78 

697 

114 

766 

157 

85 

41 
43 

663 
664 

79 
80 

698 
716 

680 

115 
116 

744 
745 

158 

86 

/1002 
\(25> 

81 

717 

666 

117 

746 

159 

90 
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Manitoba. 

Ontario. 

O3  CO 
H^ 

Manitoba. 

Ontario. 

i 

O2  >VJ 
'r^  00 

bo  TO 

S^ 

Manitoba. 

i 

Ontario. 

"v:  ~j 

~  5° 

H^ 

Manitoba. 

Ontario. 

^  00 

tcoo 

161 

94 

226 

200 

131 

287 

248 

244 

346 

322 

162 

98,99 

227 

201 

154 

288 

249 

245 

347 

324 

\  cf. 

164 

113 

228 

222 

648  (a) 

289 

250 

279 

348 

325 

f  1009 

165 

114 

B  9 

229 

231 

290 

250 

279 

„  .Q 

f  1002 

167 

117 

230 

202 

291 

250 

279 

o4» 

32Q 

t  (13) 

168 
169 

118 
120 

1&3 

231 

203  (1) 

/  iss- 

(160 

292 
294 

264 

265  (1) 

205 

350 
351 

1224 
327 

171 

121 

23 

232 

203  (2) 

161 

295 

265  (2) 

205 

352 

328 

173 

123 

33,34 

233 

203  (3) 

162 

296 

266 

207 

0~Q 

/  329 

1013, 

174 

126 

35 

234 

205 

297 

267 

206 

(330 

1015 

175 

143 

42 

235 

206 

133 

298 

268 

200 

355 

336 

U 

176 

144 

648  (b) 

236 

206(5) 

134 

299 

270 

356 

336 

1018 

177 

145 

48 

237 

207,208 

135 

300 

273 

230 

357 

332 

178 

146 

49 

238 

209 

170 

301 

274 

231 

359 

333 

1012 

179 

150 

62 

239 

209 

170 

302 

275 

217 

360 

334 

loi: 

180 

135 

20 

240 

209 

170 

303 

276 

218 

361 

337 

181 

147 

241 

210 

171 

304 

277 

219 

362 

338 

182 

cf.  159 

'55 

242 

213 

174 

305 

278 

220 

363 

339 

183 

151 

50 

243 

216 

306 

279 

221 

364 

340 

184 

152 

51 

244 

204 

ie>9 

307 

280 

238 

365 

342 

691 

185 

153 

245 

217 

139 

308 

281 

366 

343 

692 

186 

154 

246 

218 

.  . 

309 

282 

216 

367 

344  (1) 

672 

187 

155 

789 

247 

219 

.  . 

310 

283 

252 

368 

344  (2) 

188 

156 

248 

220 

166 

311 

284 

281 

369 

345 

363 

189 

157 

*52 

249 

221 

312 

285 

254 

370 

346 

366 

190 

158 

250 

232 

188 

313 

286 

208 

371 

347 

968 

191 
192 

223 

231  (a) 

648  '(c) 

252 
253 

233 
234 

190 
191 

314 
315 

287 
376 

252 
380 

372 

348 

/700, 
171:2 

193 

159 

'55 

254 

235 

199 

316 

29« 

531 

373 

349 

971 

194 

160 

.  . 

255 

236 

193 

317 

297 

374 

350 

195 

161 

9~fi 

9.j_ 

/188, 

318 

298 

223 

376 

:<:,•_• 

965 

196 

162 

64 

' 

(  196 

319 

300 

310 

377 

353 

967 

197 

167 

257 

378 

.  . 

321 

302 

313 

378 

354 

948 

199 

168  (1) 

258 

379 

322 

304 

314 

379 

439 

200 

168  (2) 

259 

380 

324 

305 

315 

380 

440 

201 

15 

401 

260 

382 

.  . 

325 

306 

316 

381 

443 

202 

377 

261 

383 

326 

307 

317 

382 

446 

203 

175 

92 

262 

384 

327 

308 

318 

383 

1U 

204 

174 

88 

263 

385 

328 

289 

282 

384 

448 

205 

180 

95 

265 

386 

329 

290 

282 

385 

449 

206 

181 

266 

387  (1) 

330 

291 

283 

386 

450 

207 

182 

96 

267 

387  (3) 

331 

293 

387 

451 

493 

208 

183 

97 

268 

387  (1) 

.  . 

332 

294 

388 

452 

209 

184  (1) 

98 

269 

387  (3) 

334 

309 

389 

453 

210 
211 

176 
185 

123 

270 
271 

388 
389 

335 
336 

310 
311 

1037 
1038 

390 

454 

(of. 

\  495 

212 

186 

126 

272 

390 

337 

312 

320 

391 

456 

496 

213 

187 

127 

273 

391 

338 

313 

124 

392 

456 

494 

214 

188 

128 

274 

392 

339 

314 

393 

459 

498 

215 

189 

275 

238 

340 

316 

1003 

394 

460 

499 

217 

218 

190 
191 

•• 

276 

277 

239 
240 

341 
342 

317 
318 

1005 

395 

461 

rcf. 
i  366 

219 

192 

i29 

279 

134,120 

19 

343 

319 

396 

463 

356 

220 

193 

130 

281 

169 

79-81 

„  .  . 

qon 

fcf. 

397 

464 

354 

221 

194 

168 

283 

269 

371 

o44 

oZU 

\522 

398 

465 

222 

195 

284  (1) 

251 

199 

0.4K 

qoi 

/  1002  398  (2) 

466 

223 

196 

284  (2) 

252 

199 

O-lf) 

02  J. 

1(14)1  399 

468 

224 

197 

138 

285 

254 

248 

400 

cf.  490 

502 

225 

199 

286 

253 

250 

'  401 

467 

355 
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Manitoba. 

Ontario. 

1 

Manitoba. 

Ontario. 

•if  • 

^  CO 
6000 

Manitoba,  i 

1  1 

Ontario. 

OJ  CO 

^  CO 

Manitoba. 

Ontario. 

Is" 

&CCO 

402 

469 

357 

479 

499  (1) 

487 

536 

530 

435 

602 

612 

567 

403 

358 

480 

504 

.  , 

537 

530  (b) 

438 

603 

613 

565 

404 

470 

359 

481 

499  (2) 

537  (a) 

531 

432 

604 

614 

566 

405 

471 

360 

482 

501 

538 

532 

433 

605 

615 

568 

407 

472 

362 

483 

501 

539 

533 

9  t 

606 

616 

376 

408 

473 

363 

484 

502 

a  . 

540 

534 

t  ^ 

607 

617 

409 

474 

485 

506 

541 

535 

608 

618 

410 

475 

364 

486 

503 

t  t 

542 

538  (a) 

437 

609 

624 

411 

476 

366 

487 

502 

543 

538  (6) 

438 

609  (2) 

625 

412 

477 

488 

504 

544 

536 

,  . 

610 

626 

415 

355 

696 

489 

50S 

545 

538  (c) 

452 

611 

627 

938 

416 

356 

697 

490 

505 

.  t 

546 

539 

454 

612 

628 

417 

357 

398 

491 

507 

.  t 

547 

538  (e) 

B  , 

613 

629  (1) 

571 

418 

359 

492 

511  (1) 

548 

538  (c) 

452 

614 

629  (2) 

419 

360 

701 

493 

512 

498 

550 

543 

291 

615 

1224 

420 

371 

494 

513 

551 

544 

616 

630 

49°. 

Qfil 

5662, 

495 

514 

552 

545 

455 

617 

631 

574 

J704 

497 

516 

527-8 

553 

546 

456 

618 

632 

575 

424 

362 

498 

517 

529 

554 

547 

.  . 

619 

638 

580 

425 

358 

499 

517  (2) 

555 

549 

620 

622 

426 

364 

f  ^ 

500  (1) 

518 

523 

557 

552 

482 

621 

635 

569 

427 

364 

,  . 

(2) 

519 

558 

553 

458 

622 

636 

428 

364 

501 

520 

532 

559 

554 

463 

623 

636 

429 

366 

502 

521 

533 
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CORRIGENDA. 


PAGE  140— After  "  may,"  in  line  2,  insert  "  except  in  the  County 
of  York." 

"  188— In  Rule  9,  after  "Toronto,"  insert  the  words  "and 
Ottawa";  and  at  the  end  of  the  Rule  add  "  [as 
amended  by  Rule  1226  of  8th  October,  1898.]  " 

"  220— In  note  (x)  at  the  foot  of  the  page,  for  "  The  Rules," 
read  "  Two  Rules." 

"       311— For  "  tort  feasers,"  in  line  29,  read  "  tort  feasors." 

"       447 — Line  9,    from  the   bottom   of   the   page,    for    "  Vulla- 

way,"  read  "  Kellaway." 

493— Line  13,  for  "  44  L.  T.,"  read  "  47  L.  T." 
504— Line  7,  for  "  204,"  read  "  264." 

"       772— Line  47,  for  "  2  Ont.  281,"  read  "  2  Ont.  284." 

773— Line  7,  for  "12  Ont.  322,"  read  "  12  P.  R.  322,  545." 

"  1071— Line  4,  from  the  bottom  of  the  page,  for  "  31  C.  L.  J. 
700,"  read  "  27  Ont.  56,"  and  add  "  But  see  Bur- 
nett v.  Eastman,  67  L.  J.  Q.  B.  517,  where  it  was 
held  by  Day,  J.,  that  notwithstanding  the  Appor- 
tionment Act,  1870,  in  England,  rent  cannot,  be- 
fore it  is  payable,  be  attached  as  a  debt  owing  or 
accruing  due.  See  also  Christie  v.  Casey,  31  C.  L. 
J.  35,  and  Birmingham  v.  Malone,  32  C.  L.  J.  717." 

"     1110-Line  35,  for  "  25  Gr.  562,"  read  "  25  Gr.  261." 

"  1256— Line  13  from  the  bottom  of  the  page,  for  "  17  P.  B. 
260,"  read  "  17  P.  R.  269." 

"  1302— Line  4,  from  bottom  of  the  page,  for  "  2  Q.  B.  386," 
386,"  "  2  Q.  B.  286." 

"  1329— Line  13,  from  the  bottom  of  page,  for  "  Parker,"  read 
"  Palmer." 
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THE  JUDICATURE  ACT 

REVISED   STATUTES   OF  ONTARIO    1897 
CHAPTEE  51. 


An    Act  respecting  the  Supreme  Court  of  Judicature 

of  Ontario.  " 


SHORT  TITLE,  s.  1. 
INTERPRETATION,  s.  2. 

CONSTITUTION   OF   SUPREME  COURT. 

ss.  3-24. 

Supreme  Court  continued,  s.  3. 
Judges,  ss.  3,  4. 

Judgment  by  Judge  who  has  re- 
signed, s.  5. 

Court  of  Appeal  continued,  s.  6. 
Judges,  ss.  6,  7. 
Judges  or  retired  Judges  may 

hold  Assizes,  etc.,  ss.  9,  10. 
How  to  be  constituted  to  hear 

appeals,  s.  11. 
How  Quorum  to  be  made  up, 

ss.  12-16. 

Judge  whose  decision  appeal- 
ed from  not  to  sit,  s.  17. 
Judgment    in    absence    of    a 
Judge  who  heard  cause,  ss. 
18,  19. 

Presiding  Judge,  s.  20. 
Sittings,  s.  21. 
Precedence  of  Judges,  s.  8. 
Oath  of  Judges,  ss.  22,  23. 
Seals   of  Court    of  Appeal  and 
High  Court,  s.  24. 

JURISDICTION  OF    HIGH   COURT,  ss. 
25-48. 

JURISDICTION  OF  COURT  OF  APPEAL, 
ss.  49-56. 

RULES  OF  LAW,  ss.  57-59- 


NOTICE  TO  BE  GIVEN  TO  MINISTER  OF 
JUSTICE  AND  TO  ATTORNEY-GEN- 

ERAL BEFORE  ANY   ACT   DECLARED 
INVALID,  8.  60. 

SITTINGS  OF  COURT,  AND  DISTRIBU- 

TION OF  BUSINESS,  ss.  61-71. 
APPEALS,  ss.  72-77. 
LIMITATION  OF  TIME  FOR  APPEALING, 

ss.  78-80. 

EFFECT  OF  JUDICIAL  DECISIONS,  s.  81. 
SITTINGS  FOR  TRIALS,  ss.  82-91. 
TRIAL  OF  SUPERIOR    COURT    CASES 

IN    COUNTY    COURTS    AND     OF 

COUNTY  COURT  CASES  IN  HIGH 

COURT,  ss.  92-96. 
CERTIFICATE    OF    Lis    PENDENS,   ss. 

97-100. 

ASSESSORS,  s.  101. 
TRIAL  AND  PROCEDURE,  ss.  102-112. 
INTEREST,  ss.  113-116. 
ACTIONS    ON    FOREIGN    JUDGMENTS, 

ss.  117,  118. 
COSTS,  119. 

WITNESS  FEES  OF  OFFICIALS,  s.  120. 
REFERENCES  TO  MASTER  IN  ORDIN- 

ARY, s.  121. 

RULES  OF  COURT,  ss.  122-129. 
OFFICERS  AND  OFFICES,  ss.  130-181. 
LOCAL    JUDGES    OF     HIGH    COURT, 

s.  185. 

TRANSFER  OF  CAUSES  FROM  COUNTY 
OR  DIVISION  COURTS  TO  HIGH 
COURT,  s.  186. 

MISCELLANEOUS,  ss.  187-191. 


TTEE  MAJESTY,  by  and  with  the  advice  and  consent 
-*-     of  the  Legislative  Assembly  of  the  Province  of  On- 
tario, enacts  as  follows  : — 


c  /; 


/  i 
6  * 


J.A. — 1 


THE  JUDICATURE   ACT. 


TITLE. 

Short  title.     !     This  Act  may  be  cited  as  "  The  Judicature  Ad." 
58  Y.  c.  12,  s.  1. 

INTERPRETATION. 

tatioifS"        ~*    Where  the  words  following  occur  in  this  Act  and  in 
terms.       the  Rules  made  thereunder,  they  shall  be  construed  in  the 

manner  hereinafter  mentioned  unless  a  contrary  intention 

appears. 

1.  "  Rules  of  Court  "  shall  include  forms. 

2.  "  Cause  "  shall   include   any   action,    suit,    or   othor 
original  proceeding  between  a  plaintiff  and  a  defendant. 

3.  "  Action  "  shall  include  suit,  and  shall  mean  a  civil 
proceeding  commenced  by  writ,  or  in  such  other  manner 
as  may  be  prescribed  by  Rules  of  Court  (a). 

(a)  The  original  clause  had  the  additional  words  "  and  does  not 
include  a  criminal  proceeding  by  the  Crown." 

An  interpleader  proceeding  by  a  sheriff  under  the  Interpleader 
Act  was  held  to  be  not  an  action,  but  a  proceeding  in  an  action: 
Hamlyn  v.  Betteley,  6  Q.  B.  D.  63;  Coulson  v.  Spiers,  9  P.  R.  491.  (See, 
however,  Canada  Permanent  B.  Society  v.  Forest,  6  P.  R.  254;  Douglas 
v.  Burnham,  5  Man.  R.  261);  but  since  the  proceeding  in  interpleader 
has  been  included  in  the  Rules  (see  Rules  1102,  et  seq.),  an  interpleader 
matter  seems  to  come  within  the  above  definition  of  "  action,"  and 
the  new  Rule  6  (e)  now  expressly  so  provides:  See  also  Hogaboom  v. 
Gillies,  16  P.  R.  402;  Re  Fawsitt,  30  Ch.  D.  231;  McNair  v.  Audenshaw, 
1891,  2  Q.  B.  502. 

"  Action  "  may  include  a  petition;  see  Re  Atkin's  Estate,  1  Ch.  D. 
82;  Finney  v.  Hinde,  4  Q.  B.  D.  102;  Re  Dynevor  &  Duffryn  Collieries, 
W.  N.  1878,  199;  and  in  England  includes  proceedings  by  originating 
summons;  Re  Fawsitt,  supra;  and,  in  Ontario,  proceedings  commenced 
by  npti^  nf  motion  imrW  Rules  Q3.Sr  044r  950r  956:  or  by  petition 


4.  "  Matter  "    shall   include    every   proceeding   in   the 
Court  not  in  a  cause. 

5.  "  Plaintiff  "  shall  include  every  person  asking  any 
relief  (otherwise  than  by  way  of  counter-claim  as  a  de- 
fendant) against  any  other  person  by  any  form  of  proceed- 
ing, whether  the  same  be  taken  by  action,  suit,  petition, 
motion,  summons,  or  otherwise. 

6.  "  Petitioner  "  shall  include  every  person  making  any 
application  to  the  Court,  either  by  petition,  motion  or  sum- 
mons, otherwise  than  as  against  any  defendant. 


INTERPRETATION.  3 

Y.  "  Defendant  "  shall  include  every  person  served  with  Sec-  2- 
any  writ  of  summons  or  process,  or  served  with  notice  of 
or  entitled  to  attend  any  proceeding. 

8.  "  Party  >'    shall   include   every   person   served   with 
notice  of  or  attending  any  proceeding,  although  not  named 
on  the  record. 

9.  "  Pleading  "  shall  include  any  petition  or  summons, 
and  shall  also  include  the  statement  in  writing  of  the  claim 
or  demand  of  any  plaintiff,  and  of  the  defence  of  any  de- 
fendant thereto,  and  of  the  reply  of  the  plaintiff  to  any 
counter-claim  of  a  defendant. 

"  Summons  "  in  the  corresponding  English  section  100  does  not 
mean  a  writ  of  summons:  Murray  v.  Stephenson,  19  Q.  B.  D.  60. 

10.  "  Judgment "  shall  include  decree  and  a  decretal 
order. 

11.  "  Order  "  shall  include  rule. 

As  to  the  difference  between  a  judgment  and  an  order:  see  Ex  p. 
Chinery,  12  Q.  B.  D.  342;  Re  Schmitz,  /&.  509;  Onslow  v.  Com.  of  Inland 
Revenue,  25  Q.  B.  D.  465. 

12.  "  Oath  "  shall  include  solemn  affirmation  and  sta- 
tutory declaration. 

13.  "  Proper  officer  "  shall,  unless  and  until  any  Rule 
to  the  contrary  is  made,  mean  an  officer  to  be  ascertained 
as  follows  : —  , 

» 

(a)  Where  any  duty  to  be  discharged  under  this 
Act  or  under  Rules  of  Court  is  a  duty  which 
has  been  discharged  by  any  officer,  such  officer 
shall  continue  to  be  the  proper  officer  to  dis- 
charge the  same,  until  otherwise  provided  by 
Rule.  58  Y.  c.  12,  s.  2  (1 — 13a). 

(&)  Where  any  new  duty  is,  under  the  Rules  afore- 
said, to  be  discharged,  the  proper  officer  to 
discharge  the  same  shall  be  such  officer  as  may 
be  named  in  the  Rules,  or  in  case  no  officer 
is  so  named,  then  such  officer  as  may  from 
from  time  to  time  be  directed  to  discharge 
*he  same  by  the  President  of  the  High  Court. 
59  Y.  c.  18,  Sched.  (1);  60  Y.  c.  3,  s.  3. 


THE  JUDICATURE   ACT. 


Sec.  3.  CONSTITUTION    OF    THE    SUPREME    COURT    OF    JUDICATURE 

FOR  ONTARIO. 

Supreme         3.    (1)  The  Supreme  Court  of  Judicature  for  Ontario 

Judicature  a*  Pr®sent  existing  is  hereby  continued,  and  all  commis- 

continued.  sions,  rules,  orders  and  regulations  granted  or  made,  in,  by, 

or  respecting  the  former  Court  of  Queen's  Bench  for  On- 

tario, the  Court  of  Chancery  for  Ontario,  and  the  Court 

of  Common  Pleas  for  Ontario,  or  the  Supreme  Court  of 

Judicature,  the  Court  of  Appeal,  and  the  High  Court  of 

Justice,  or  the  Judges  or  officers  thereof  now  existing  and 

in  force  shall  remain  in  force  until  altered  or  rescinded 

or  otherwise  determined. 

By  the  Jud.  Act  of  1881  (sec.  3)  the  then  existing  Courts,  viz.,  the 
Court  of  Appeal,  the  Court  of  Queen's  Bench,  the  Court  of  Chan- 
cery, and  the  Court  of  Common  Pleas,  were  united  and  consolidated 
together,  and  constituted  one  Supreme  Court  of  Judicature  for 
Ontario.  This  Court  is  continued  by  the  above  section. 

The  Rules  and  Orders  of  the  former  Courts  are  now  rescinded, 
with  a  few  exceptions,  and  a  consolidation  of  all  such  Rules  and 
Orders  substituted  for  them. 

The  Jud.  Act  has  not  fused  the  two  systems  of  Law  and  Equity, 
but  has  transferred  each  of  these  two  jurisdictions  to  one  Court 
which  administers  both  systems:  per  Chitty,  J.,  in  Emmerson  v.  Ind, 
34  W.  R.  636;  54  L.  T.  757;  33  Ch.  D.  327;  see  12  App.  Cas.  300. 

The  Supreme  Court  does  not  sit  as  a  Court  unless  it  be  to  make 
General  Rules  and  Orders:  sec.  122,  sub-s.  1.'  The  Judges  of  the 
Supreme  Court  are  also  to  hold  a  Council  once  a  year  to  consider 
the  Procedure  and  Administration  of  the  Law,  and  to  report  thereon: 
•sec.  127.  The  Master  in  Ordinary,  the  Master  in  Chambers,  and  the 
Accountant  of  the  Supreme  Court,  and  Local  Masters,  and  the 
Taxing  Officers,  are  declared  to  be  Officers  of  the  Supreme  Court 
and  attached  thereto:  sec.  131  (2):  by  order  in  Council  of  22nd  May, 
1889,  the  Masters  are  also  made  officers  of  the  High  Court.  All 
the  Judges,  and  their  successors,  are  Judges  of  the  Supreme  Court, 
thus  marking  the  uniformity  which  is  aimed  at  in  the  administration 
of  justice,  and  the  abolition  of  all  distinction  between  Courts 
administering  Law,  and  Courts  administering  Equity.  The  Appeal 
Judges  are  made  competent  to  do  any  work  which  ordinarily  is  dis- 
charged by  the  Judges  of  the  High  Court,  and  the  Judges  of  the 
High  Court  are  to  act,  when  needed,  in  the  Court  of  Appeal:  sees. 
6,  10. 

(2)  The  Supreme  Court  shall  continue  to  consist  of  two 
permanent  Divisions,  to  be  called  The  High  Court  of  Jus- 
tice for  Ontario,  and  The  Court  of  Appeal  for  Ontario. 

(3)  The  High  Court  of  Justice  for  Ontario  shall  con- 
o  consist  of  three  Divisions,  to  be  called  The  Queen's 

Bench  Division,  The  Chancery  Division,  and  The  Common 
Pleas  Division  of  the  High  Court. 


I  Q  0  \  ft" 
I 
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(4)  The  Queen's  Bench  Division  shall,  during  the  reign  Sec-  3- 

of  a  King,  be  called  The  King's  Bench  Division,  and  dur-  CU**  Ity1>  •£  £ 
ing  the  reign  of  a  Queen,  The  Queen's  Bench  Division. 

The  English  Act  did  not  identify  the  existing  Courts  with  the 
Divisions  of  the  High  Court  bearing  the  same  names;  the  Ontario 
Act  expressly  makes  the  High  Court  and  its  several  Divisions  a  con- 
tinuation of  the  existing  Courts,  under  a  new  name:  see  original 
Act  (44  V.  c.  5,  sec.  3);  West  Huron  Election  Case,  Mitchell  v.  Cameron, 
19  C.  L.  J.  240;  3  C.  L.  T.  446;  8  S.  C.  R.  126,  in  note  to  sec.  191. 
The  Divisions  of  the  High  Court  jjrft  not,  bnwpv^  themselves  Courts, 
but  together  constitute  the  High  Court  wrhich  is  thus  divided  for 
.convenience  in  transacting  |>nsinpsfij_jge<y.  v.  Bunting,  7  Ont.  118.  See 
also  Keg.  v.  Dudley,  33  W.  R.  348;  Serrao  v.  Noel,  15  Q.  B.  D.  557-8. 

(5)  The  persons  hereafter  appointed  to  fill  the  places  of  ^P-  Act, 
the  Chief  Justice  of  the  Queen's  Bench,  the  Chancellor 

of  Ontario,  and  the  Chief  Justice  of  the  Common  Pleas,  £u*  /0<l  ft" 
and  their  successors  respectively,  are  to  be  appointed  by 
the  authority  mentioned  in  The  British  North  America 
Act,  and  with  the  same  respective  titles  as  heretofore. 

By  the  B.  N.  A.  Act,  section  96,  it  is  provided  that  "  the  Governor- 
General  shall  appoint  the  Judges  of  the  Superior,  District  and  County 
Courts  in  each  Province,  except  those  of  the  Courts  of  Probate  in 
Nova  Scotia  and  New  Brunswick." 

(6)  The  persons  to  be  appointed  Judges  of  the  High 
Court  shall  be  Barristers-at-Law  of  at  least  ten  years'  stand- 
ing at  the  bar  of  Ontario. 

(7)  Save  as  in  this  Act  is  otherwise  expressly  provided, 
all  the  Judges  hereinbefore  mentioned,  and  their  succes- 
sors, shall  have  in  all  respects  equal  power,  authority  and 
jurisdiction. 

So  in  England  by  Jud.  Act,  1873,  sec.  5. 

(8)  The  Chief  Justice  of  the  Queen's  Bench  shall  ^®  ft,. 
the  President  of  the  Queen's  Bench  Division,  the  Chancel- 
lor shall  be  the  President  of  the  Chancery  Division,  and 
the  Chief  Justice  of  the  Common  Pleas  shall  be  the  Presi- 
dent of  the  Common  Pleas  Division. 

See  Eng.  Jud.  Act,  1873,  sec.  31. 

(9)  Besides  the  Chief  Justice  of  the  Queen's  Bench,    /v     /AJ,«I/OG, 
two  Justices  of  the  High  Court  shall  be  attached  to  the  i      '  ';/ 
Queen's  Bench  Division;    besides  the  Chancellor  of  On- 
tario, subject  to  section  4,  three  Justices  of  the  High  Court 

shall  be  attached  to  the  Chancery  Division;  and  besides 
the  Chief  Justice  of  the  Common  Pleas,  two  Justices  of 
the  High  Court  shall  be  attached  to  the  Common  Pleas 
Division. 
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sees,  4,  5.  (10)  The  President  of  the  said  High  Court  shall  be 
that  one  of  the  Presidents  of  the  Queen's  Bench,  Chan- 
eery  and  Common  Pleas  Divisions  who,  for  the  time 
being,  is  first  in  order  of  seniority. 

(11)  Upon  a  vacancy  happening  among  the  Judges,  the 
Judge  appointed  to  fill  the  vacancy  is  (subject  to  the  pro- 
visions of  this  Act,  and  to  any  Rules  of  Court  which  may 
be  made  pursuant  thereto)  to  become  and  be  a  member  of 
the  same  Division  to  which  the  Judge  whose  place  has 
become  vacant  belonged. 

(12)  Nothing  in  this  Act  shall  prevent,  or  shall  be  con- 
strued as  intended  to  prevent  the  transfer  of  any  Judge 
of  any  of  the  said  Divisions  from  one  to  another  of  tue 
said  Divisions.     58  V.  c.  12,  s.  3. 

4  —  (1)  One  of  the  four  Judges  of  the  Chancery  Di- 
one  judge  vision  may,  with  his  consent,  be  detached  from  the  said 
chancery    Division  without  being  appointed  to  any  other  Division 
Division.     o£  fae  gaj(j  Qourt  or  ceasing  to  be  a  Judge  of  the  High 
Court. 

(2)  In  case  of  a  vacancy  occurring  in  the  said  Chancery 
Division  without  a  Judge  thereof  having  been  detached 
therefrom  the  Judge  to  be  appointed  to  the  High  Court  in 

Cb  f  *  •  consequence  of  the  vacancy  shall  not  be  attached  to  any 
particular  Division  thereof. 

(3)  In  either  of  such  cases  each  of  the  Divisions  of  the 
High  Court  shall  thenceforward  have  the  same  number  of 
Judges. 

(4)  The  Judge  so  detached  or  appointed  shall  continue 
a  Judge  of  the  High  Court,  and  shall  from  time  to  time 
exercise   his  judicial   functions   in   any  of   the   Divisions 
thereof.     58  Y.  c.  12,  s.  4. 

5.    Where  a  Judge  resigns  his  office,  and  any  case  which 
whore-      has  been  fully  heard  by  such  Judge,  either  alone  or  jointly 
with  other  Judges,  stands  for  judgment,  he  may  give  judg- 
ment therein  as  if  he  were  still  a  Judge  of  the  Court;   and 
any  such  judgment  shall  be  of  the  same  force  and  validity 
as  if  he  were  still  such  Judge,  provided  that  such  -judg- 
nf  fhfi  Jiirl-ft  be  delivered  within  six  weeks  after  his 


resignation.,     58  V.  c.  12,  s.  5. 
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6.  The  Court  of  Appeal  for  Ontario,  at  present  exist-  Secs-  6-10- 
ing  is  continued  under  that  name,  and  shall  consist  of  a  court  o? 
Chief  Justice,  to  be  called  the  Chief  Justice  of  Ontario, 

and  four  other  Judges  to  be  called  Justices  of  Appeal,  and 
the  Judges  of  the  High  Court,  shall  be  ex  officio  Judges 
of  the  Court  of  Appeal,  so  as  to  provide  for  the  cases  men- 
tioned in  sections  12,  13  and  14  of  this  Act.  58  Y.  c.  12, 
s.  6;  60  V.  c.  13,  s.  1. 

7.  The  Chief  Justice  of  Ontario  and  the  Justices  of 
Appeal  may  be  selected  from  the  Judges  for  the  time 
being,  or  the  retired  Judges  of  the  High  Court,  or  f  roin 
such  barristers  as  are  eligible  to  be  appointed  Judges  of 
that  Court.     58  Y.  c.  12,  s.  7. 

&  --  (1)  The  Chief  Justice  of  Ontario  shall  have  rank  Precedence 
and  precedence  over  all  other  Judges  of  the  Courts  inofjud8ef- 
Ontario. 


(2)  The  Justices  of  Appeal,  the  Chief  Justice  of  the 
Queen's  Bench,  the  Chancellor  of  Ontario,  and  the  Chief  v 
Justice  of  the  Common  Pleas  shall  have  rank  and  prece- 

dence among  themselves  according  to  their  seniority  of 
appointment  to  any  of  the  said  offices. 

(3)  The  other  Judges  of  the  High  Court  shall  have 
rank  and  precedence  among  themselves  according  to  seni- 
ority of  appointment  to  their  respective  offices.     58  Y.  c. 
12,  "s.  8. 


9.  The  Chief  Justice  of  Ontario  and  the  Justices  of  ^The  Jus- 
Appeal  may,  in  addition  to  their  duties  as  Judges  of  the  Jourtof 
Court  of  Appeal,  preside  over  Courts  of  Assize  and  Ni&^WJ^ 
Prius,  Oyer  and  Terminer  and  General  Gaol  Delivery,  Assizes, 
and  hold  sittings  of  the  High  Court  of  Justice,  for  the  trial  e 

of  civil  causes,  matters  and  issues,  and  criminal  matters 
or  proceedings;  and  every  such  Justice  in  the  exercise  of 
such  duties  shall  have  the  same  rights,  powers  and  privi- 
leges as  a  Judge  of  the  High  Court  presiding  at  such  Court 
or  Sittings.  58  Y.  c.  12,  s.  9. 

10.  Upon  the  request  of  the  Judge  or  Judges  with  or  provision 
for  whom  he  is  requested  to  sit  or  act,  it  shall  be  lawful  for 

any  Judge  of  the  Court  of  Appeal,  or  any  retired  Judge  a 
of  the  said  Court,  or  of  the  High  Court,  who  may  consent 
so  to  do,  to  sit  and  act  as  a  Judge  of  the  said  High  Court, 
or  to  perform  any  other  official  or  ministerial  acts  for  or 


* 
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Sees.  11,12.  on  behalf  of  any  Judge  absent  from  illness  or  any  other 
cause,  or  in  the  place  of  any  Judge  whose  office  has  become 
vacant,  or  as  dn  additional  Judge  of  any  Division;  and 
while  so  sitting  and  acting,  any  such  Judge  of  the  Court  of 
Appeal  or  retired  Judge  shall  have  all  the  power  and  au- 
thority of  a  Judge  of  the  said  High  Court.  58  Y.  c.  12, 
s.  10. 
See  Eng.  Jud.  Act,  1873,  sec.  51. 

APPEALS. 

Quorum  of      11 — (i)  Subiect  to  sections  18  and  19  of  this  Act. 

Court  of  \    s  J 

Appeal.  ^  Appeals    from    decisions    of    Divisional    Courts, 

and  appeals  under  The  Controverted  Elections 

Eev.  Stat.  -  .    -- 


c.  11  x-^ '  Act,  shall  be  heard  and  disposed  of  by  the  full 

Court  of  five  Judges. 

//  (&)  AH   other   appeals,   including   appeals   from  the 

judgment  of  a  single  Judge,  may  be  heard  and 
disposed  of  by  not  less  than  three  Judges. 

(2)  Where  an  appeal  comes  before  a  Court  of  three 
//>  /o  £>  Judges  the  Court  instead  of  hearing  such  appeal,  or  giving 
lyO.  judgment  thereon,  may  direct  the  case  to  be  heard  or  re- 

argued,  as  the  case  may  be,  before  the  full  Court.     00  V. 

c.  13,  s.  2. 


Hearing  or       1J». — Q)  ln  case  from  pressure  of  business,  or  other 

1*61  rcriii  nc?  * 

case  before  cause,  it  shall  at  any  time  seem  expedient  to  the  Lieutenant- 
uciges.  Qovernor  jn  Council,  or  to  the  Judges  of  the  Supreme 
Court,  or  a  majority  of   them,    (of   whicn   majority    two 
Judges  of  the  Court  of  Appeal,  including  the  Chief  Jus- 
tice, unless  absent  on  leave,  shall  form  part),  the  Court  of 
Appeal  may  sit  in  two  Divisions  either  at  the  same  time 
~  or  at  different  times;  and  in  such  case  and  to  enable  two 

IT  •tkvutAtk  Divisional  Courts  of  the  Court  of  Appeal  to  be  held,  the 
/  Judges  of  the  Supreme  Court  or  the  said  majority  of  them, 

/  40  5  £  f?"      shall  select  from  the  Judges  of  the  High  Court  a  Judge  or 
^  _  two  of  the  Judges  thereof  as  may  be  necessary  to  form, 

with  the  Justices  of  Appeal,  two  such  Divisional  Courts; 
and  every  Judge  so  chosen  shall,  while  sitting  in  a  Divi- 
sional Court  of  the  Court  of  Appeal,  have  and  may  exer- 
cise all  the  powers  and  authority  of  a  Justice  of  Appeal. 

(2)  At  least  two  of  the  Justices  of  the  Court  of  Appeal 
shall  sit  in  such  Divisional  Court.     60  Y.  c.  13,  s.  4. 
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13.  In  case  of  there  being  a  vacancy  in  the  Court  of  s 
Appeal  or  in  case  from  illness  or  some  other  cause,  any  of  J^01^™ 
the  Judges  of  the  said  Court  are  not  present  at  some  sitting  made  up 
of  the  Court,  or  in  case  any  of  the  said,  Judges  are  under  judges  of 
some  legal  disqualification  to  hear  an  appeal,  the  Judges  of  cJ>eu?t!gh 
the  High  Court  shall  choose  from  amongst  their  number 

as  many  Judges  as  are  necessary,  to  form  a  quorum;  and 
the  Judges  so  chosen  and  acting  shall  have  authority  to 
continue  to  hear  appeals  partly  heard,  and  to  give  judg- 
ment in  all  appeals  heard  before  them,  notwithstanding 
that  such  vacancy  may  in  the  meantime  have  been  filled 
up,  or  that  the  Judge  who  was  absent  may  have  resumed 
his  duties.  58  V.  c.  12,  s.  13;  60  Y.  c.  13,  s.  5. 

One  cause  of  disqualification  is  given  in  section  17.  As  to  other 
causes:  see  Boulton  v.  Church  Society,  15  Gr.  450;  Dimes  v.  Grand 
Junction,  3  H.  L.  C.  759.  "  The  law  looks  with  such  distrust  upon 
an  interested  Judge  that  whatever  may  be  the  amount  of  interest, 
the  fact  is  enough  to  disqualify  all  his  judicial  acts":  per  Field,  J., 
Ex  p.  Dale,  43  L.  T.  542;  in  case  of  necessity  an  interested  Judge 
may  sit  for  the  purpose  of  enabling  a  quorum  of  the  Court  to  give 
judgment:  see  Boulton  v.  Church  Society,  supra;  and  see  further  as  to 
disqualification  of  Judge  by  reason  of  bias  or  interest:  Reg.  v.  Klemp, 
10  Ont.  143;  Reg.  v.  Eli,  /&.  727;  Reg.  v.  Steele,  26  Ont.  540; 
Allinson  v.  General  Council,  1894,  1  Q.  B.  750;  70  L.  T.  471;  Reg.  v. 
Huggins,  1895,  1  Q.  B.  563;  Eckersley  v.  Mersey  Docks,  1894,  2  Q.  B. 
667;  71  L.  T.  308;  Reg.  v.  Burton,  77  L.  T.  364. 

14.  In  case  of  a  Judge  or  Judges  not  having  been  chosen  iudge^  of 
by  the  Judges  of  the  Supreme  Court,  as  mentioned  herein-  sitting  in 
before  in  this  Act,  or  in  case    of   the   Judge    or   Judges  Appeal0 
chosen  not  being  available,  the  senior  of  the  Presidents  of 

the  Divisions  of  the  High  Court  shall  sit  in  the  Court  of 
Appeal  where  one  Judge  only  is  needed  from  the  High 
Court,  the  two  senior  Presidents  where  two  are  needed. 
Any  other  Judge  of  the  High  Court  may  sit  in  the  place 
of  one  of  the  Presidents  by  arrangement  between  sucli 
other  Judge  and  the  President  whose  duty  it  is  to  sit  as 
aforesaid.  58  V.  c.  12,  s.  14;  c.  13,  s.  4;  59  Y.  c.  18, 
Sched.  (2);  60  Y.  c.  13,  s.  6. 


15.    Where  a  Judge  of  the  High  Court  is  selected  or  it 
becomes  his  duty,  under  this  Act,  to  sit  in  the  Court  of 
Appeal,  the  business  of  the  Court  of  Appeal  shall  thence- 
forward  have  precedence  of  all  other  judicial  duty  of  such  v?ork  of 
Judge.     58  Y.  c.  12,  s.  15;  c.  13,  s.  5.  colrt 

Judge. 
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secs.i6-2i.  1<$.  Judges  of  the  High  Court  to  whom  at  any  time 
judges  se:  shall  fall  the  duty  of  sitting  in  the  Court  of  Appeal,  or  in 
inCceoVrtSof  a  Divisional  Court  thereof,  shall  continue  to  be  the  J  udges 
until  other  ^°  perform  such  duty  until  a  selection,  or  new  selection 
madetion  (as  ^ie  case  ma^  k6)?  sna^  be  made  by  a  majority  of  the 

Judges  of  the  Supreme  Court.     58  Y.  c.  12,  s.  16;  c.  13, 

s.  7. 

judgeap-  r  ^17  -^Q  ju(]ge  aga|nst  whose  judgment  an  appeal  is 
brought,  or  who  took  part  in  the  trial  of  the  cause  or  mat- 
ter, or  in  the  hearing  of  the  Court  below,  shall  sit  or  take 
part  in  the  hearing  of  or  adjudication  upon  the  proceed- 
ings in  the  Court  of  Appeal.  59  Y.  c.  18,  Sched.  part 
.of  (3). 


pealed 
ivom  not 
to  sit. 


occurs. 


Where  a  Judge  has  heard  a  case  in  the  Court  of 
of  "absent    Appeal  and  is  not  present  at  the  time  of  the  judgment  of 
Court  being  delivered,  his  written  judgment  may  be 
i  by  one  of  the  other  Judges  of  the  Court  and  shall 
have  the  same  effect  as  if  he  were  present.     59  Y.  c.  18, 
Sched.  part  of  (3). 

cases^ud1"-  •***•  -^-n  case>  a^ter  a  cause  or  matter  in  the  Court  of 
mentmay  Appeal  has  been  heard  and  stands  for  -judo-inent,  one  of 

L)6  O1V6Q 

uotwith-  the  Judges  by  whom  the  appeal  was  heard  is  transferred  to 
v?c"ucyga  the  Supreme  Court  of  Canada  or  resigns  his  office,  or  is 
absent  from  illness  or  other  cause,  or  dies,  the  remaining 
Judges,  if  unanimous  in  their  decision^  may  give  judg- 
ment as  if  such  Judge  were  still  a  Judge  of  the  Court  of 
Appeal,  and  were  present  and  taking  part  in  the  said  judg- 
ment. 59  Y.  c.  18,  Sched.  part  of  (3). 

Presiding  2O.  In  the  absence  of  the  Chief  Justice  of  Ontario,  the 
absence"  of  Judge  entitled  to  precedence  over  the  other  Judges  pre- 
Sceef  Jus'  sent  shall  preside.  58  Y.  c.  12,  s.  17. 

sittings  of  21.  The  Court  of  Appeal  shall,  subject  to  the  provi- 
sions of  section  62  of  this  Act,  hold  its  sittings  at  the  City 
of  Toronto  at  such  times  and  for  such  periods  as  the  acting 
Judges  thereof  jf or  the  time  being,  or  a  majority  of  them, 
may  deem  necessary  or  convenient  for  the  speedy  despatch 
of  business.  58  Y.  c.  12,  s.  18. 
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OATH  OF  JUSTICES. 

The  oath  to  be  taken  by  the  Judges  to  be  hereafter  sees. 22-24. 
appointed  shall  be  the  following:  oathof 

"  I  do  solemnly  and  sincerely  promise  and  swear,  that  I  will  duly 
and  faithfully,  and  to  the  best  of  my  skill  and  knowledge,  execute 
the  powers  and  trusts  reposed  in  me  as  so  help 

me  God."  58  V.  c.  12,  s.  19. 


The  oath  is  to  be  administered  to  the  Chief  Justices 
and  the  Chancellor  by  the  Lieutenant-Governor  in  Council,  oYoath. 
and  to  the  Justices  of  the  High  Court,  other  than  the  Chief 
Justices,  in  presence  of  the  President  of  the  High  Court; 
and  to  the  Justices  of  the  Court  of  Appeal  in  open  Court 
by  the  Chief  Justice  of  Ontario,  unless  the  Lieutenant- 
Governor  in  any  of  such  cases  shall  otherwise  direct.  58 
V.  c.  12,  s.  20. 

By  C.  S.  U.  C.,  c.  10,  s.  8,  and  c.  12,  s.  8,  it  was  provided  that  the 
oath  should  be  administered  to  the  Chief  Justices  and  the  Chan- 
cellors by  or  before  the  "  Governor  in  Council."  The  R.  S.  O.  1877, 
c.  39,  s.  9,  and  c.  40,  s.  7,  required  the  oath  to  be  taken  before  the 
Lieutenant-Governor  in  Council.  Since  Confederation  the  oath  has 
sometimes  been  taken  twice,  viz.:  both  before  the  Governor  and  the 
Lieutenant-Governor.  In  England  the  Lord  Chancellor  takes  the 
oath  in  presence  of  Her  Majesty  in  Council,  "  or  otherwise,  as  Her 
Majesty  may  direct":  31  &  32  Viet.,  c.  72,  Sched.  1st  part;  and  the 
other  Judges  take  the  oath  in  presence  of  the  Lord  Chancellor  (Jud. 
Act,  1875,  sec.  5).  The  oath  taken  by  the  English  Judges:  31  &  32 
Viet.,  c.  72,  differs  a  little  in  form  from  that  given  in  the  present 
Act,  which  follows  the  form  prescribed  before  the  Jud.  Act,  1881,  in 
this  Province:  see  R.  S.  O.  1877,  c.  38,  s.  7;  c.  39,  s.  9;  c.  40,  s.  7. 

SEALS  OF  THE  COURT  OF  APPEAL  AND  OF  THE  HIGH  COURT. 

24-  The  seals  heretofore,  from  time  to  time,  in  use  inseaisof 
and  for  the  Court  of  Appeal  and  the  High  Court,  shall  be  Appeal' 
deemed  to  have  been  the  proper  seals  of  the  said  Courts 
respectively,  and  shall  so  continue  until  another  seal  is 
authorized  by  the  Lieutenant-Governor  in  Council  for 
either  of  the  said  Courts;  and  any  seal  so  authorized  may 
be  afterwards  changed  by  the  Lieutenant-Governor  in 
Council;  and  the  seal  from  time  to  time  so  authorized  shall 
be  the  seal  of  the  Court  for  which  it  is  authorized  and  by 
which  its  proceedings  shall  be  certified  and  authenticated. 
44  Y.  c.  5,s.8;  59  Y.  c.  18,  s.  9. 
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Sec.  25.  Seal  of  Court.— After  the  passing  of  the  Jud.  Act,  1881,  and  until 

the  1st  January,  1890,  the  seals  of  the  former  Courts  of  Queen's 
Bench,  Chancery,  and  Common  Pleas,  were  used  in  the  Queen's 
Bench,  Chancery,  and  Common  Fleas  Divisions  of  the  H.  C.  J. 
respectively,  as  the  seal  of  the  High  Court:  see  59  Viet.  c.  18,  s.  9. 

After  1st  January,  1896,  the  seal  of  the  old  Court  of  Queen's 
Bench  was  used  until  about  the  5th  March,  1896,  as  the  seal  of  the 
H.  C.  J.  About  the  latter  date  a  seal  for  the  High  Court  of  Justice, 
authorized  by  the  Lieutenant-Governor  in  Council,  under  59  Viet, 
c.  18,  s.  9,  came  into  use,  and  that  alone  has  since  been  used  at 
Toronto. 
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Juris- 
diction 
of  High 
Court. 


2o».   The  High  Court  shall    be    a    Superior    Court    of 
Record  of  original  jurisdiction,  and  shall,  subject  as  in  this 
Act  mentioned,  possess  all  such  powers  and  authorities,  a» 
by  the  law  of  England,  are  incident  to  a  Superior  Court 
.  i  of  civil  and  criminal  jurisdiction ;  and  shall  have,  use  and 

$,  UA>  /^-exercise  all  the  rights,  incidents  and  privileges  of  a  Court 
of  Record,  and  all  other  rights,  incidents  and  privileges  as 
fully  to  all  intents  and  purposes  as  the  same  were  on  the 
5th  dav  of  December.  1859r  used,  exercised  and  enjoyed 
by  any  of  Her  Majesty's  Superior  Courts  of  Common  Law 
IS  i/n   HI*     at  Westminster  in  England,  and  may  and  shall  hold  plea 
3/  *  *    LI  3  3  .  in  an  and  all  manner  of  actions  and  causes  as  well  criminal 
as  civil,  and  may  and  shall  proceed  in  such  actions  and 
,    ,  *   ,  I,     causes  by  such  process  and  course  as  are  provided  by  law, 
'      _and  as  shall  tend  with  justice  and  despatch  to  determine 


H 


Effect  of 
Jud.  Act, 
1881. 


the  same;  and  may  and  shall  hear  and  determine  all  issues 
of  law,  and  may  and  shall  also  hear  and  (with  or  without  a 
jury,  as  provided  by  law)  determine  all  issues  of  fact  that 
may  be  joined  in  any  such  action  or  cause,  and  judgment 
thereon  give,  and  execution  thereof  award  in  as  full  and 
ample  a  manner  as  might,  at  the  said  date,  be  clone  in  Her 
/Majesty's  Courts  of  Queen's  Bench,  Common  Bench,  or, 
in  matters  which  regard  the  Queen's  revenue  (including 
the  condemnation  of  contraband  or  smuggled  goods),  by 
the  Court  of  Exchequer  in  England.  58  Y.  c.  12,  s.  21. 

All  that  was  done  by  the  Jud.  Act,  1881,  was  to  give  the  High  Court 
all  the  jurisdiction  which  the  Court  of  Chancery  or  the  Courts  of  Com- 
mon Law  had  before.  It  conferred  no  npw  rigj->t  fr>  r^ii^f  An 
action  to  enforce  a  charge  where  the  value  of  the  subject  matter 
was  under  £10  could  not  have  been  entertained  by  any  of  those 
Courts  before  the  Jud.  Act,  and  therefore  cannot  now  be  maintained: 
Westbury  v.  Meredith,  30  Ch.  D.  387;  see  Gilbert  v.  Braithicaite,  H 
Chy.  Ch.  413;  WestbrooJce  v.  Browett,  17  Gr.  339;  Reynolds  v.  Coppin, 
19  Gr.  627;  Harding  v.  Cardiff,  29  Gr.  308;  Allen  v.  Lyon,  5  Ont.  615; 
Shaw  v.  Freedy,  8  C.  L.  J.  136.  Where,  however,  an  action  is  brought 


JURISDICTION   OF  HIGH   COURT.  13 

to  recover  nn  annuity,  or  other  periodical  payment,  although  the  Sec.  25. 
amount  actually  in  arrear  when  the  action  is  commenced  be  less 
than  £10,  it  may  nevertheless  be  entertained,  inasmuch  as  such  an 
action  is  brought  to  recover  not  only  the  arrears  but  also  the  grow- 
ing payments:  see  Story's  Eq.  Pig.  (8th  Ed.),  s.  500;  andi  where  a 
substantial  right  is  in  question,  the  Court  has  jurisdiction,  and  will 
entertain  tiie  action^  even  tnough  the  pecuniary  amount  involved 
is  trifling:  see  Clarry  v.  G.  T.  Ry.,  29  Ont.  18;  dinr^.  Y[  r7rv;friM/mr  14 
P.  B.  100. 

In  Clarbrougli  v.  TootMll,  W.  N.  1881,  110;  50  L.  J.  Chy.  743;  18  C. 
L.  J.  101,  it  was  held  that  where  an  Act  passed  before  the  Judi- 
cature Act  and  referring  in  terms  to  a  Common  Law  action  only 
authorized  a  certain  proceeding,  such  proceeding  might  after  the 
Judicature  Act  be  taken  in  any  of  the  Divisions  of  the  High  Court. 

In  England  it  has  been  held  that  the  prerogative  writ  of  mandamus  Mandamus 
is  still  only  granted  on  application  to  the  Q.  B.  D.:  Glossop  v.  Heston 
Local  Board,   12  Ch.  D.  115,  116,  122.     In  Ontario,  however,  it  is 
dffi'erenti  see  notes  to  section  58  (9). 

The    Higjb^   Court    has    no    jurisdiction    to     entertain   an  action  Actions 
against   a   defendant   resident   within    its  territorial   .jurisdiction  f  or  relating .to 
qa mages  tor  trespass  to  land  situate  out  of  the  territorial  jurisdic-     """    c 
tion   of   the   Court:  Companhia   de.  Mocambique   v.    The  British   South 
Africa  Uo.,  1893,  A.  C.  602;  69  L.  T.  604;  Brereton  v.  C.  P.  Ry.,  29 
Ont.  57.     Jspr  will  it  entertain  an  action  against  a  defendant  wif hjp 
its  jurisdiction,  to  set  aside  an  alleged  frRndnlpnt  rojivpyn.nop  of  In.ml 
without  the  .jurisdiction:   Burns  v.   Davidson,   21  Ont.   547;  nor  for 
redemption,:  Henderson  v.  Bank  of  Hamilton,  20  Ont.  App.  646;  23  S. 
C.  R.  716;  nor  by  a  mortgagpp,  for  sa.lp^  Strange  v.  Radford,  15  Ont. 
145;  nor  to  determine  the  title:. .Ross  v.  Ross,  23  Ont.  43,  of  lands  out 
of  the  jurisdiction.     But  it  would  seem  that  an  action  for  foreclosure! 
of  the  equity  of  redemption  in  land  out  of  the  jurisdiction  may  bel 
entertained:  Paget  v.  Ede,  18  Eq.  118;  and  see  Re  Robertson  R.  v.  R.,\ 
22  Gr.  449;  Bryson  v.  Huntington,  25  Gr.  265.     Nor  will  the  Court 
exercise  jurisdiction  against  a  defendant  who  is  a  foreign  sovereign 
and  refuses  to  submit  to  its  jurisdiction:  MigTiell  v.  Sultan  of  Johore, 
1894,  1  Q.  B.  149;  70  L.  T.  64.     Nor  over  a  foreign  ambassador: 
see  Musurus  Bey  v.  Gadban,  1894,  2  Q.  B.  352;  71  L.  T.  51. 

Criminal  Jurisdiction.— By  the  B.  N.  A.  Act,  s.  91,  s.-s.  27,  Criminal 
"  The  criminal  law,  except  the  constitution  of  Courts  of  criminal 
jurisdiction  but  including  the  procedure  in  criminal  matters,"  is 
within  the  exclusive  legislative  power  of  the  Dominion  Parliament; 
and  by  s.  93,  s.-s.  14,  "  the  administration  of  justice  in  the  Province, 
including  the  constitution,  maintenance,  and  organization  of  Pro- 
vincial Courts,  both  of  civil  and  criminal  jurisdiction,  and  including 
procedure  in  civil  matters  in  the  Courts,"  are  within  the  legislative 
control  of  the  Provincial  Legislatures.  This  division  of  legislative 
powers  in  regard  to  criminal  Courts  has  occasioned  some  difficulty  in 
determining  the  precise  effect  of  the  Judicature  Act  upon  the 
criminal  jurisdiction  of  the  High  Court  and  its  various  Divisions. 

There    was    formerly    some    difference    of    judicial    opinion    as    to  Divisional 
whether  a  Divisional  Court  of  the  Chancery  Division  could,  in  the  Courts, 
absence  of  any  Rule  of  Court  or  Statute  authorizing  it  to  do  so, 
exercise  the   general    criminal   jurisdiction   of  the  High   Court.     A 
Divisional    Court  of    that    Division  on  several  occasions  exercised 
general  criminal  jurisdiction  without  objection:  see  Reg.  v.  Fee,  13 
Ont.  590;  Reg.  v.  Webster,  16  Ont.  187;  Reg.  v.  Logan,  16  Ont.  335. 
See  also,  23  C.  L.  J.  181.     In  Reg.  v.  Beemer,  15  Ont.  266,  272,  it  was 
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Sec.  25. 


held  that  the  Courts  of  Q.  B.  and  C.  P.,  which  formerly  possessed 
the  general  criminal  jurisdiction  conferred  by  the  Judicature 
Act  (ss.  25  &  41)  upon  the  High  Court,  were  represented  by  the 
High  Court,  sitting  as  a  "  Court  or  Division  "  (not  as  a  Divisional 
Court),  under  original  J.  A.,  Rule  480  (cf.  former  Con.  Rule  216  and 
present  Rule  116);  see  also  Reg.  v.  Beale,  16  C.  L.  T.  395;  and  such 
"  Court  or  Division  "  might,  as  formerly,  be  composed  of  two  Judges: 
Reg.  v.  Runchy,  18  Ont.  478. 

The  result  of  the  subsequent  cases  of  Reg.  v.  Birchall,  19  Ont.  697, 
and  Reg.  v.  Davis,  22  Ont.  652,  on  account  of  the  four  Judges  of  the 
Chancery  Division  being  equally  divided  in  opinion, 


Superior 
Courts  of 
Criminal 
Juris- 
diction. 


been    that     criminal    jurisdiction    would    not    .be_exercis 
Divisional  Court  of  the  Chancery  Division,  except  under  enactments. 
of  the  Dominion  Parliament.     (See  B.  N.  A.  Act,  s.  91,  s.-s.  27). 

By  The  Law  Courts  Act,  1895  (58  V.  c.  13,  s.  10),  it  was  enacted 
that  the  Divisions  of  the  High  Court  should  not  sit  or  give  judgment 
as  such  Divisions  (except  for  the  purposes  of  the  Criminal  Code, 
1892),  and  that  there  should  not  be  Divisional  Courts  of  Divisions, 
but  Divisional  Courts  should  be  Divisional  Courts  of  the  High 
Court,  without  reference  to  Divisions.  The  same  Act  (ss.  15  &  10) 
provided  for  monthly  sittings  of  Divisional  Courts  of  the  High 
Court,  instead  of  the  "sittings  of  the  High  Court  of  'Justice  pro- 
vided for  by  original  J.  A.,  Rule  480."  These  enactments  are  now 
consolidated  as  ss.  68  to  70  of  The  Judicature  Act  (R.  S.  O.  1897, 
c.  51). 

I  It  was  never  doubted  that  all  the  Divisions  of  the  High  Court  had 
[appellate  jurisdiction  in  criminal  matters.  By  the  Criminal  Code, 
1892  (55  &  56  V.  c.  29,  s.  3  (e),  as  amended  by  58  &  59  V.  c.  40,  s.  1), 
any  Divisional  Court  of  the  High  Court  is  a  Court  of  Appeal  under 
the  Code;  and  as  to  the  jurisdiction  of  such  Court  of  Appeal:  see 
Criminal  Code,  ss.  742  to  747. 

There  seems  to  be  still  a  little  inappropriateness  in  the  definition 
in  section  3  (y)  of  the  Criminal  Code,  as  regards  Ontario,  of  the  ex- 
pression "  Superior  Court  of  criminal  jurisdiction  "  used  in  the 
Code.  Section  538  is  as  follows:  — 

"  538  —  Every  Superior  Court  of  Criminal  Jurisdiction,  and  every 
Judge  of  such  Court  sitting  as  a  Court  for  the  trial  of  criminal 
causes,  and  every  Court  of  Oyer  and  Terminer  and  General  Gaol 
Delivery,  has  power  to  try  any  indictment  or  offence." 

Under  section  900  of  the  Code,  it  is  before  a  "  Superior  Court  of 
Criminal  Jurisdiction  "  that  a  case  stated  by  Justices  is  to  be 
brought. 

By  section  3  (y)  the  expression  "  Superior  Court  of  Criminal 
Jurisdiction  "  means  and  includes  in  the  Province  of  Ontario,  "  the 
three  Divisoins  of  the  High  Court  of*  Justice." 

Quashing  What  Court  has  authority  to  quash  convictions  may  possibly  still  be 
convictions  a  question  to  be  decided.  In  Reg.  v.  Beemer,  15  Ont.  266,  it  was  held 
that  a  single  Judge  sitting  in  Court  had  not  the  jurisdiction:  see,  how- 
ever, per  Osier,  J.A.,  in  Reg.  v.  Wason,  17  Ont.  App.  245;  and  see 
Criminal  Code,  section  891,  which  seems  to  assume  that  a  Judge  may 
entertain  the  application.  Before  Reg.  v.  Beemer,  supra,  jurisdiction 
had  been  exercised  by  a  single  Judge:  see  e.g.,  Reg.  v.  McAuley,  14 
Ont.  643. 

There  seems  to  be  no  definition  in  the  Criminal  Code  of  the  Court 
which  has  authority  to  quash  convictions:  see  sections  891,  892;  see, 
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however,  section  533  (b)  which  may,  perhaps,  be  considered  to  refor  Sec.  26. 
to  a  "  Superior  Court  of  Criminal  Jurisdiction  "  as  having  such  au- 
thority. The  Court  having  jurisdiction  before  the  Criminal  Code, 
1892,  would  therefore  seem  to  have  jurisdiction,  and  the  Code  pro- 
vides that  the  practice  and  procedure  in  force  before  the  Code  shall 
apply:  sec.  754.  Before  the  Jud.  Act,  1881,  the  jurisdiction  to  quash 
convictions  was  exercised  by  the  Court  of  Q.  B.  and  C.  P.  sitting  in 
Term:  Reg.  v.  Beemer,  15  Ont,  p.  270,  and  see  Reg.  v.  McAuley,  supra, 
and  the  Court  now  having  that  jurisdiction  in  Ontario  would  seem 
to  be  the  Court,  as  at  present  constituted  by  Ontario  legislation,  which 
inherits  and  can  now  exercise  the  criminal  jurisdiction  on  the  sub- 
ject, formerly  possessed  by  the  Courts  of  Q.  B.  and  C.  P.  The  High 
Court  constituted  in  some  form  is  such  Court:  see  Judicature  Act, 
sec.  25;  and  since  the  enactments  of  The  Law  Courts  Act,  1895, 
above  referred  to,  it  is  presumed  that  any  Divisional  Court  of  the 
High  Court  is  a  "  Court  "  constituted  so  as  to  possess  the  criminal 
jurisdiction  of  the  former  Courts  of  Q.  B.  and  C.  P.  If  this  is  thel 
correct  conclusion,  motions  to  quash  convictions  may  now  be  brought! 
before  any  Divisional  Court  of  the  High  Court.  One  such  motion) 
at  least  has,  without  question,  been  argued  and  decided  before  a 
Divisional  Court  composed  of  Judges  of  the  Chancery  Division: 
Reg.  v.  Hughes,  29  Ont.  179,  which  was  the  case  of  a  conviction  under 
the  provisions  of  a  statute  of  Ontario. 

By  section  533  of  the  Criminal  Code,  every  "  Superior  Court  of 
Criminal  Jurisdiction  "  is  empowered  to  make  rules  for  the  regula- 
tion of  the  sittings  of  the  Court,  and  the  pleading,  practice  and  pro- 
cedure in  the  Court,  including  the  subjects  of  mandamus,  certiorari, 
Jiabeas  corpus,  prohibition,  quo  warranto,  and  the  stating  of  cases  by 
Justices  under  sec.  900  of  the  Code.  No  Rules  have  as  yet  been 
made  under  that  section.  But  the  Rule  of  the  High  Court  of  Nov. 
17,  1880,  made  under  the  authority  of  49  V.  c.  49,  s.  6  (D.),  (see  now 
Crim.  Code,  s.  892),  in  relation  to  applications  to  quash  convictions, 
is  unrepealed  and  still  in  force:  Reg.  v.  RoUnet,  16  P.  R.  49. 

Proceedings  to  collect  a  debt  due  to  the  Crown  under  an  estreated  Estreating 
recognizance  of  bail,  taken  in  a  criminal  case,  are  civil  and  not  crim-  bail. 
inal  proceedings,  and  are  regulated  by  R.  S.  O.  c.  106;  Re  Talbot's 
Bail,  23  Ont.  65;  Rastall  v.  Attorney-General,  18  Gr.  138. 


The  High  Court  shall  also,  subject  as  in  this  Act  Equitable 
mentioned,  have  the  like  jurisdiction  and  powers  as  by  the  K^' 
laws  of  England  were  on    the    4th    day  of  March T  1837., 
possessed  by  the  Court  of  Chancery  in  England,  in  respect 
of  the  matters  hereinafter  enumerated,  that  is  to  say: 

1.  In  all  cases  of  fraud  and  accident;  7£ 

2.  In  all  matters  relating  to  trusts,  executors  and  ad-  //tf<? 
ministrators,  copartnership  and  account,  mortgages,  awards, 
dower,  infants,  idiots,  lunatics  and  their  estates; 

3.  To  stay  waste ;  *  M  C-  £.  ^ .  ^  /  S~. 

4.  To  compel  the  specific  performance  of  agreements: 

^J  A  /l-l/O       ^ 

5.  To  compel  the  discovery  of  concealed  papers  or  evi-   *^  ®"'**t' 
dence,  or  such  as  may  be  wrongfully  withheld  from  the 

party  claiming  the  benefit  of  the  same;  27  &'**•  5  2  4 . 

C.fi.tf. 
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6.  To  prevent  multiplicity  of  suits; 

7.  To  decree  the  issue  of  Letters  Patent  from  the  Crown 
to  rightful  claimants; 

8.  To  repeal  and  avoid  Letters  Patent  issued  erroneously 
or  by  mistake,  or  improvideiitly,  or  through  fraud.     58  Y. 
c.  12,  s.  22. 

Fraud  and  Accident. — Fraud.  The  jurisdiction  by  this  section 
vested  in  the  High  Court,  in  respect  of  fraud,  is  confined  to  fraud 
arising  in  reference  to  civil  rights.  A  distinction  has  been  attempted 
to  be  drawn  between  acts  which  are  illegal  but  which  are  not  accom- 
panied by  any  moral  turpitude,  and  acts  which  are  both  illegal  and 
are  the  result  of  moral  delinquency.  The  former  class  of  acts  have 
been  termed  "legal  fraud":  see  Peck  v.  Derry,  37  Ch.  D.  5-11,  and 
the  latter  "  moral  fraud,"  or  "  actual  fraud,"  but  it  has  been  denied 
that  any  such  distinction  exists,  and  that  in  all  cases  where  "  fraud  " 
is  charged  it  must  be  supported  by  proof  of  moral  turpitude:  Joliffe 
v.  Baker,  11  Q.  B.  D.  255;  48  L.  T.  966;  Weir  v.  Barnett,  3  Ex.  D. 
238,  243,  per  Bramwell,  J.:  and  see  In  re  Watson,  21  Q.  B.  D.  301; 
Peek  v.  Derry,  14  App.  Gas.  337;  Glasier  v.  Rose.  42  Ch.  D.  436.  The 
House  of  Lords  in  Peek  v.  Derry,  14  App.  Cas.  337;  61  L.  T.  265,  has 
held  that  in  an  action  of  deceit  the  plaintiff  must  prove  actual  fraud, 
and  such  fraud  is  proved  when  it  is  shown  that  a  false  representa- 
tion has  been  made  knowingly  or  without  belief  in  its  truth,  or  reck- 
lessly, without  caring  whether  it  be  true  or  false.  A  false  statement 
made  through  carelessness,  and  with  reasonable  ground  for  believing 
it  to  be  true,  may  be  evidence  of  fraud,  but  does  not  necessarily 
amount  to  fraud;  such  a  statement,  if  made  in  the  honest  belief  that 
it  is  true,  does  not  render  the  person  making  it  liable  in  an  action 
for  deceit:  Tomkinson  v.  Balkis  &  Co.,  1891,  2  Q.  B.  614:  Angus 
v.  Clifford,  1891,  2  Ch.  449:  Knox  v.  Hayman,  07  L.  T.  137; 
Le  Licore  v.  Gould,  68  L.  T.  626.  But  the  law  as  laid  down  in 
Peek  v.  Derry,  supra,  as  regards  false  statements  made  by  the  direc- 
tors of  joint  stock  companies  in  prospectuses,  issued  by  them,  is  very 
materially  modified  by  statute:  see  II.  S.  O.  cc.  216,  217,  and  see 
Angus  v.  Clifford,  1891,  2  Ch.  449. 

It  is  important  that  fraud  should  not  be  charged  where  it  cannot 
be  supported  by  proof  of  moral  turpitude,  because  where  fraud  is 
charged,  but  not  proved,  the  plaintiff,  though  successful,  may  be 
compelled  to  pay  the  costs  of  the  action:  Nealc  v.  Winter,  9  Gr.  261; 
Freed  v.  Orr,  6  Ont.  App.  690,  or  the  costs  occasioned  by  the  improper 
charges:  Eodgins  v.  McNeil,  9  Gr.  305;  and  see  McKenzie  v.  Yielding,  11 
Gr.  406,  where  a  successful  defendant,  who  by  his  answer 
had  improperly  impugned  the  motives  of  the  plaintiff's  solicitor,  was 
disallowed  the  costs  of  the  answer;  or  the  plaintiff  may  be  denied 
his  costs  though  successful:  Wai  son  v.  Watson.  23  Gr.  70;  McLaurin 
v.  McDonald,  12  Gr.  82;  Huglison  v.  Davis,  4  Gr.  588. 

Where  fraud  is  alleged  in  any  proceeding,  the  facts  must  be  set 
put  in  the  statement  of  claim  or  petition^  as  the  case  may  be,  which* 
are  alleged  to  amount  to  fraud,  mere  general  allegations  that  fraud 
has  been  committed  are  insufficient;  Re  Rica  Gold  Washing  Co.,  11  Ch. 
D.  36,  per  Jessel,  M.  R. 

Accident. — By  the  term  accident  is  intended  not  merely  casualty,  or 
the  act  of  Providence,  or  what  is  technically  called  vis  major,  or 
irresistible  force,  but  such  unforeseen  events,  misfortunes,  losses, 
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acts,  or  omissions  as  are  not  the  result  of  any  negligence  or  miscon-  Sec.  26. 
duct  in  the  party  seeking  relief  in  respect  thereof:  Story,  s.  78.    One 
of  the  most  common  instances  in  which  relief  is  sought  under  this 
head  is  in  the  case  of  lost  bonds,  or  other  instruments  under  seal. 
In  such  a  case  relief  is  usually  granted  on  the  terms  of  the  plaintiff 
giving  a  bond  of  indemnity  to  the  defendants:    McDonald  v.  Hime,  15 
Gr.  72;  but  see  Macauley  v.  Boyle,  25  C.  P.  339;  and  where  a  suit 
was  brought  to  recover  promissory  notes  alleged  to  be  lost  after 
maturity,  and  the  defendant  allowed  the  bill  to  go  pro  confesso,  indem- 
nity was  dispensed  with:  Abel  v.  Morrison,  23  Gr.  109.     The  juris-i 
diction  of  the  Court  also  extends  to  giving  relief  in  respect  of  instru-f 
ments  which  have  been  destroyed:   Frontenae  v.  Breden,  17  Gr.  645. 

Under  this  head  of  jurisdiction  the  Court  may  also  grant  relief  in  the 
case  of  a  defective  execution  of  a  power  resulting  from  accident  or  mis- 
take, or  both,  and  also  in  regard  to  agreements  to  execute  powers 
which  may  generally  be  deemed  a  species  of  defective  execution:  see 
Sugd.  on  Pow.  549.  But  this  relief  is  only  granted  to  nersonj*  having 
some  moral  rightf  and  whm*  fhoro  ***  r.^  ftppoRing  pqnitjon  Thus, 
such  relief  may  be  granted  in  favour  of  a  purchaser:  Fothergill  v. 
Fothergill,  2  Freem.  256;  under  which  term  a  mortgagee,  or  lessee, 
js  included:  Barker  v.  Hill,  2  Chy.  R.  113;  Reid  v.  Shergold,  10  Ves. 
370;  to  a  creditor:  Pollard  v.  Greenvil,  1  Chy.  Ca.  10;  Wilkes  v. 
Holmes,  9  Mod.  485;  to  a  wife;  Cowp.  267;  Clifford  v.  Burlington,  2 
Vern.  379;  to  a  legitimate  child:  Sarth  v.  Blanfrey,  Gilb.  Eq.  K.  166; 
Sneed  v.  Sneed  Arnb.  64;  and  to  a  charity:  Innes  v.  Sayer,  7  Ha.  377; 
3  Mac.  &  G.  606;  Attorney-General  v.  Sibthorp,  2  R.  &  M.  107;  but  not] 
in  favour  of  the  donee  of  the  power,  nor  a  husband:  Watt  v.  Watt,  3\ 
Ves.  244;  nor  an  illegitimate  child:  Tudor  v.  Anson,  2  Ves.  Sr.  582: 
nor  a  grandchild:  Watt  v.  Bullas,  1  P.  Wms.  60;  nor  of  remote  rela- 
tions, or  volunteers:  Smith  v.  Ashton,  1  Freem.  308. 

Under  this  head  of  jurisdiction,  personal  representatives  who  have 
by  mistake  overpaid  creditors,  or  legatees,  beyond  the  amount  they 
are  justly  entitled  to  receive,  may  recover  the  overpayment:  Edwards 
v.  Freeman,  2  P.  Wms.  447;  Hawkins  v.  Day,  Amb.  160;  Story,  s.  90. 

But  relief  cannot  be  given  from  the  consequences  of  a  positive  con- 
£nur£;  thus,  a  lessee  cannot  get  relief  from  payment  of  rent  because 
oftne  destruction  of  the  demised  premises  by  accident:  Pym  v.  Black- 
burn, 3  Ves.   34,  38;   Story,  s.  101;  nor  can  relief  be   given  on  tho 
ground  of  accident  to  a  party  whose  own  gross  negligence  or  fault 
has  caused  the  accident^  Ex  p.  Qreenway,  6  Ves.  812;  nor  can  a  lessee  > 
be  relieved  from  a  forfeiture  for  breach  of  a  covenant  not  to  assign  > 
or  sub-let,  because  he  has  acted  in  forgetfulness   of  his  covenant-' 
Barrow  v.  Isaacs,  1891,  1  Q.  B.  417. 

Mistake.-The  cases  in  which  contracts  may  be  set  aside  for  mis-M,  f  v 
take  are  usually  those  in  which,  either  there  has  been  mutual  mis- 
take  or  ignorance  in  both  parties  affeoting  tho  ^senoe  of  t.ho  rnp- 
tract,  or  a  fact  is  known  to  one  and  unknown  to  the  other,  and  there 
is  some  fraud  or  surprise  upon  the  ignorant  parties:  see  Beauchamv 
v.  Winn,  L.  R  6  H.  L.  223,  at  p.  233;  but  although  as  a  rule  the 
mistake  must  be  mutual  in  order  to  afford  a  ground  for  eauitabf? 
.Ieliel>  yet  even  a  unilateral  mistake  which  has  been  induced  bv  the 
opposite  party  may  be  a  ground  for  setting  aside  a  contract:  see 
Wilding  v.  Sanderson,  1897,  2  Ch.  524. 

Trusts.— The  jurisdiction  in  respect  of  trusts  was  formerly  a  part  Trn 
of    the  exclusive  jurisdiction   of   the   Court   of  Chancery      Bv  the 
Statute  of  Frauds  (29  Car.  2,  c.  3)  s.  7,  all  declarations  or  creations 
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Sec.  26.  of  trust  or  confidences,  of  any  lands,  tenements  or  hereditaments, 
shall  be  manifested  and  proved  by  some  writing  slgriecTby  the"  party 
who  is  by  law  enabled  to  declare  such  trusts,  or  by  his  last  will  in 
writing;  and  by  sec.  9,  all  grants  and  assignments  of  any  trust  or 
confidence  shall  likewise  be  in  writing,  signed  by  the  party  granting 
or  assigning  the  same,  or  by  his  last  will.  Section  8  makes  two  ex- 
ceptions from  the  statute:  (1)  trusts  arising  or  resulting  from  any 
conveyance  of  lands  or  tenements,  by  implication,  or  construction  of 
law;  (2)  trusts  transferred  or  extinguished  by  an  act  or  operation  of 
law.  Trusts  of  chattels  real  must  be  evidenced  by  writing:  Forster 
v.  Hale,  3  Ves.  695;  Riddle  v.  Emerson,  1  Vern.  108,  but  not  trusts 
of  chattels  personal:  McPhadden  v.  Jenkins,  1  Ph.  153;  Benbow  v. 
Townsend,  1  My.  &  K.  506. 

A  trust  of  land  in  a  foreign  country  may  be  enforced  by  the  High 
Court  where  the  trustee  is  resident  within  its  jurisdiction:  Smith  v. 
Henderson,  17  Gr.  6;  Rochefoucauld  v.  Boustead,  1897,  1  Oh.  196;  and 
see  Re  Robertson,  Robertson  v.  Robertson,  22  Gr.  449.  Sed  vide,  Ross 
v.  Ross,  23  Ont.  43,  and  other  cases  cited  supra,  p.  13. 

The  Court  has  jurisdiction  under  the  English  Trustee  Acts  (10  & 
11  Viet.  c.  96;  13  &  14  Viet.  c.  60;  and  15  &  16  Viet.  c.  55),  which 
are  virtually  re-enacted  in  this  Province:  see  infra,  ss.  27,  28,  Re 
Hodges,  1  Gr.  289;  Taylor  &  Ewart,  Jud.  Act,  pp.  [136-17<>1. 

Under  the  provisions  of  these  Acts  the  Court  has  power  to  appoint 
new  trustees  upon  a  summary  application:  Re  Helliwell,  21  Gr.  346*; 
Re  Dillon,  3  C.  L.  J.  126. 

The  Court  is  authorized  to  allow  trustees  under  any  deed,  settle- 
ment or  will  compensation  for  their  services:  K.  S.  O.  c.  129,  s.  4"0. 

Executors  Executors  and  Administrators.—  The  jurisdiction  of  the  Court 
over  personal  representatives  authorizes  it  to  entertain  actions  or 
proceedings  to  compel  them  to  account  for  their  administration:  see 
Rules  944,  et  seq.,  to  fix  the  compensation  to  be  paid  them  for  their 
services:  R.  S.  O.  c.  129,  s.  40;  to  control  their  management  of  tfie 
estate  of  their  testator,  or  intestate,  and  if  necessary  to  restrain 
them  from  exercising  their  office,  and  to  appoint  a  receiver  or  other 
person  to  act  in  their  ste'ad:  Harrold  v.  Wallis.  U  (jr.  44&:  Re  Moore, 
McAlpin  v.  Moore,  21  Ch.  D.  778;  Re  Morphy,  before  Boyd,  C.,  9 
April,  1887;  Johnson  v.  McKenzie,  20  Ont.  131;  and  an  injunction  may 
be  granted  at  the  instance  of  an  executor  against  his  co-executor  to 
restrain  him  from  intermeddling  with  the  estate  before  probate:  In 
re  Moore,  Kerr  v.  Moore,  58  L.  T.  386;  without  appointing  a  receiver: 
Bourn  v.  Phillips,  1897,  1  Ch.  174;  75  L.  T.  629. 

An  executor  may  now  be  removed  on  the  same  grounds  as  the  Court 
may  remove  any  other  trustee:  Jud.  Act,  s.  39.  Before  that  enact- 
ment it  was  held  that  the  High  Court  would  not  remove  an  executor 
from  his  office  while  anything  remained  to  be  done  by  him  as  execu- 
tor, even  though  the  will  provided  for  his  continuance  as  a  trustee 
after  his  duties  as  executor  had  ceased,  and  he  had  acted  as  trustee 
by  investing  the  trust  fund:  Re^JZutfi,  19  Ont.  1,  and  see  Eaton  v. 
Daines,  96  L.  T.  Jour.  413. 

The  statutory  ^]]-i'g<1intir>n  t0  ypmovo  nn  pyppntor 


Partner- 
ship. 


be  exercised  snmirmrilv  cm  petition  in  invitum:  an  action^  is  ne 
Re  Davis,  17  P.  R.  187. 

Co-partnership.  —  The   Court  of  Chancery  formerly   exercised  a 
concurrent  jn^HlVtior*  with  the  ^yrts  of  Common  Law  in  partner- 


ship cases,  but  in  all  cases  of  difficulty  and  complexity  the  equity 
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jurisdiction  was  resorted  to.  Under  this  head  the  Court  has  power  Sec.  26. 
to  entertain  actions  for  the  specific  performance  of  agreements  to 
enter  into  partnership  for  a  definite  term:  Buxton  v.  Lister,  3  Atk. 
385;  England  v.  Curling,  8  Beav.  129;  but  not  where  no  specified 
time  for  the  duration  of  the  partnership  has  been  named:  Hcrcy  v. 
Birch,  9  Ves.  357.  It  has  also  power  to  enforce  the  anerifir  -per- 
formance of  articles  of  partnership:  Somerville  v.  McKay,  16  Ves. 
§82;  England  v.  Curling,  8  Beav.  129;  Miles  v.  Thomas,  9  Sim.  GOG. 
GOD;  Marshall  v.  Watson,  25  Beav.  501;  Haggart  v.  Allan,  4  Gr.  36; 
but  not  where  damages  would  be  an  adequate  compensation:  Street 
v.  Rigby,  6  Ves.  815;  British  Empire  Shipping  Co.  v.  Somes,  3  K.  &  J. 
433;  nor  where  the  partnership  is  in  contravention  of  any  public 
Act:  Collins  v.  Swindle,  6  Gr.  282. 

It  has  also  power  to  decree  a  dissolution  of  partnership:  Rawlins 
v.  Wickham,  1  Giff.  355;  Hue  v.  Richards,  2  Beav.  305;  Newton  v. 
Doran,  1  Gr.  590;  O'Lone  v.  O'Lone,  2  Gr.  125;  and  to  appoint  a  re- 
ceiver of  the  partnership  assets:  Prentiss  v.  Brennan,  2  Gr.  274;  Ib. 
322;  Rule  759,  note;  and  to  decree  the  taking  of  the  partnership 
accounts.  The  Court  has  also  power  to  entertain  an  action  to  estab- 
lish a  partnership:  Bingham  v.  Smith,  16  Gr.  373;  and  to  decree  an 
account  up  to  the  time  of  the  commencement  of  the  action,  even 
where  a  dissolution  is  not  asked:  Loscombe  v.  Russell.  4  Sim.  8; 
Fairthorne  v.  Weston,  3  Ha.  387. 

Account. — In  this  respect  the  Court  of  Chancery  formerly  also  Account, 
exercised  a  concurrent  Jurisdiction  with  the  Courts  of  Law,  but 
owing  to  its  superior  machinery  for  compelling  discovery,  and  taking 
accounts,  it  practically  exercised  an  alniost  exclusive  jurisdiction  in 
all  cases  of  any  complication.  Under  this  head  of  jurisdiction  the 
Court  entertains  actions  for  an  account  brought  by  a  principal 
against  his  agent:  McKenzie  v.  Johnston,  4  Mod.  373;  Kerr  v.  Lafferty, 
7  Gr.  412;  Ridley  v.  Sexton,  18  Gr.  580;  19  Gr.  146;  Arthurton  v.  Dai- 
ley,  2  Gr.  1;  Wright  v.  Rankin,  18  Gr.  625;  M'Lean  v.  Grant,  20  Gr. 
76;  Smith  v.  Henderson,  17  Gr.  6;  Harrison  v.  Harrison,  14  Gr.  5Bo; 
Landman  v.  Crooks,  4  Gr.  353;  but  not  necessarily  hy  nn  ngrut  fiiroJH!^ 
his  ni-incipal:  Padwick  v.  Stanley,  9  Ha.  627;  Smith  v.  Leveaux,  2  D.  J. 
&  S.  1.  An  action  for  an  account  will  lie  where  there  are  mutual  ac- 
counts between  the  plaintiff  and  defendant,  i.e.,  where  each  has  re- 
ceived and  paid  on  account  of  the  other:  Phillips  v.  Phillips,  9  Ha. 
471;  or  by  cestui  que  trust  against  his  trustee;  or  by  creditors,  lega- 
tees, or  next  of  kin  against  personal  representatives;  or  by  a  client 
against  his  solicitor;  or  by  partners  against  each  other;  or  by  a 
mortgagor  against  his  mortgagee,  or  vice  versa;  or  where  the  accounts 
are  complicated;  or  where  fraud  is  charged;  or  by  any  party  having 
a  statutory  right  to  call  another  to  account,  e.g.,  by  a  municipnl 
corporation  against  a  registrar  of  deeds  for  an  account  of  moneys 
received  by  him  in  excess  of  his  salary,  to  which  excess  the  corpora- 
tion is  entitled:  Re  Ingersoll,  Gray  v.  Ingersoll,  16  Ont.  194. 

See  further  as  to  proceedings  in  taking  accounts:  Rule  667,  et  scq., 
and  notes. 

Mortgages.— At  Common  Law  the  right  of  a  mortgagee  to  tlu:  Mortgage, 
mortgaged  property  was,  on  default  in  payment  of  the  mortgage, 
absolute:  but  in  Equity,  notwithstanding  the  mortgage,  or  default 
in  payment,  the  mortgagor  was  still  regarded  as  the  owner  of  the 
mortgaged  property,  and  the  mortgage  was  considered  merely  as  a 
security  for  the  debt.  In  order  to  give  effect  to  the  equitable  rights 
of  the  parties  Equity  had  formerly  an  exclusive  jurisdiction.  The 
jurisdiction  of  the  Court  in  respect  of  mortgages  extends  to  actions 
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Awards. 


Dower. 


by  mortgagors  against  mortgagees  to  redeem,  or  by  mortgagees 
against  mortgagors  and  others  interested  in  the  equity  of  redemption 
for  the  foreclosure  of  their  right  to  redeem,  or  for  the  sale  of  the 
mortgaged  property.  As  to  the  mode  in  which  this  jurisdiction  is 
exercised:  see  Rules  248,  141,  378,  595,  596,  744,  758,  and  notes. 

The  Court  has  exercised  jurisdiction  in  an  action  for  purchase  of 
the  equity  of  redemption  of  lands  out  of  the  jurisdiction.:  ranet  v. 
T^cte,  18  .tiq.  118;  but  it  has  no  jurisdiction  to  entertain  an  action  for 
redemption:  Henderson  v.  Bank  of  Hamilton,  23  Ont.  327;  or  a  sale: 
Strange  v.  Radford,  15  Ont.  145,  of  lands  out  of  the  territorial  juris- 
diction of  the  Court,  even  though  the  defendant  be  resident  within 
the  jurisdiction. 

A -wards  on  references  by  consent  out  o£  Court. — The  Court 
of  Chancery  had  formerly  a  concurrent  jurisdiction  with  Courts  of 
Law  in  respect  of  awards!  The  Court  has  power  to  set  aside 
awards:  Latcson  v.  Hutcliinson,  19  Gr.  84;  Edward  v.  Gordon,  12  Gr. 
333;  Kemp  v.  Henderson,  10  Gr.  54;  Jckyll  v.  Wade,  8  Gr.  3G3;  Hick- 
man  v.  Laicson,  8  Gr.  386;  Gillam  v.  Cleghorn,  7  Gr.  83.  But  an 
award  was  not  impeachable  in  Equity  on  the  ground  that  it  was 
erroneous  in  either  law  or  fact,  unless  the  error  appeared  on  its  fage. 
The  cases  in  which  the  Court  of  Chancery  could  interfere  were 
those  in  which  such  an  error  so  appeared;  or  where  there  had  been 
corruption,  fraud,  or  excess  of  jurisdiction;  or  where  the  arbitrators 
making  the  award  admitted  that  they  had  made  a  mistake:  Re 
Grant  &  Eastwood,  22  Gr.  563;  Pardee  v.  Lloyd,  26  Gr.  374;  and  see 
Le  May  v.  McRae,  16  Ont.  App.  348;  Re  Harvey  d  Parkdale,  16  Ont. 
372.  The  Court  of  Chancery  could  also  enforce  awards:  Armstrong 
v.  Caylcy,  2  Chy.  Ch.  128,  163;  Wilson  v.  Sicitscr,  1  Chy.  Ch.  44,  and 
see  Bell  v.  Miller,  9  Gr.  385;  Hodder  v.  Turvey,  20  Gr.  63;  where 
specific  performance  was  decreed:  Darnlcy  v.  London,  Chatham  & 
Dover  Ry.  Co.,  L.  R.  2  H.  L.  43;  Blackett  v.  Bates,  L.  R.  1  Chy.  117; 
Nickels  v.  Hancock,  7  D.  M.  &  G.  300;  Norvall  v.  Canada  Southern  Ry. 
Co.,  5  Ont.  App.  13.  Formerly  it  was  customary  in  Chancery  to 
make  the  award  a  rule  of  Court  as  a  preliminary  to  proceeding  to 
enforce  it:  White  v.  Kerly.  2  Chy.  Ch.  452;  Wadsicorth  v.  McDougall, 
5  Gr.  290;  Allan  v.  O'Neal,  2  Chy.  Ch.  452;  but  at  law  the  practice 
was  to  make  only  the  submission  a  rule  of  Court.  Both  practices 
are  now  superseded  by  H.  S.  O.  c.  62,  s.J3. 

An  award  must  now  be  moved  against  as  provided  by  R.  S.  O. 
c.  62,  s.  45;  or  where  it  has  been  agreed  that  there  may  be  an 
appeal:  see  16.  s.  14. 

Dower. — The  jurisdiction  of  the  Court  of  Chancery  was  formerly 
concurrent  with  that  of  the  Courts  of  Law  in  actions  to  enforce 
claims  for  dower:  Craig  v.  Tcmpleton,  S  Gr.  4*83;  Grieve  v..  Woodruff, 
1  Ont.  App.  617.  Damages  for  detention  of  dower  cannot  be 
recovered  where  the  husband  does  not  die  seised,  even  though  a 
demand  of  dower  be  made:  Morgan  v.  Morgan,  15  Ont.  194. 

The  Court  had  jurisdiction  to  compel  a  widow  to  elect  between  the 
provision  made  for  her  by  her  deceased  husband's  will  and  her 
dower,  wherever  it  was  inconsistent  with  the  testator's  intention  to 
be  collected  from  his  will,  that  she  should  enjoy  both:  Lapp  v.  Lapp, 
10  Gr.  159;  Murphy  v.  Murphy.  25  Gr.  81;  Ripley  v.  Ripley.  28  Gr. 
610;  Laidlaw  v.  Jackes,  25  Gr.  293:  27  Gr.  101;  Patrick  v.  Shaver,  21 
Gr.  123;  Armstrong  v.  Armstrong,  21  Gr.  351;  McGregor  v.  McGrenor, 
20  Gr.  450;  Coleman  v.  Glanville.  18  Gr.  42;  Lee  v.  McKinlev,  IS  Or. 
527;  Hutchinson  v.  Sargent,  16  Gr.  78;  McLennan  v.  Grant,  15  Gr.  65; 


JURISDICTION   OF  HIGH   COURT.  21 

Kerr  v.  Leishman,  8  Gr.  433;  Re  Quimly,  5  Ont.  738;  Dawson  v.  Sec.  26. 
Fraser,  18  Ont.  496;  Marriott  v.  McKay,  22  Ont.  320;  Re  Bvjyar,  8 
Ont.  372;  Rudd  v.  Harper,  16  Ont.  422;  McMylor  v.  Lynch,  24  Ont.  032; 
Elliott  v.  Morris,  27  Ont.  487;  and  where  a  dowress  has  made  her 
election  she  may  be  restrained  from  afterwards  prosecuting  an  action 
for  dower:  Westacott  v.  Cockerline,  13  Gr.  79. 

Infants. — The  jurisdiction  of  the  Court  of  Chancery  over  infants,tfnfants. 
was  partly  exclusive,  and  partly  concurrent,  with  that  of  the  Superior! 
Courts  of  Common  Law.     As  regards  the  custody  of  the  persons  ofl 
infants,  it  was  concurrent  with  that  of  the  Courts  of  Law;  but  as) 
regards  their  estates,  it  was  exclusive. 

As  regards  the  persons  of  infants,  the  Court  of  Chancery  could 
make  order  for  their  custody,  education,  and  maintenance,  and 
appoint  guardians  of  their  persons:  Re  Keith,  7  P.  R.  138;  McNabb  v. 
Mclnnes,  25  Gr.  144;  Re  Irwin,  16  Gr.  461;  Murphy  v.  Lamphier,  12 
Gr.  241;  Anon,  6  Gr.  632.  The  Surrogate  Courts  had  a  concurrent 
jurisdiction  with  the  Court  of  Chancery  to  appoint  guardians  of  the 
persons  and  estates  of  infants:  Re  Stannard,  1  Chy.  Ch.  15;  Re  Mc- 
Queen, 23  Gr.  191. 

As  regards  the  custody  of  infants:  see  Re  Keith,  7  P.  R.  138;  Re 
Gillrie,  3  Gr.  279;  Re  Davis,  3  Ch.  Ch.,  277;  Andrews  v.  Salt,  L.  R.  8 
Chy.  622;  Re  Smart,  12  P.  R.  312,  435,  S.  C.  sub.  nom.  Smart  v.  Smart, 
1892,  A.  C.  425:  67  L.  T.  510;  and  see  R.  S.  Q.  c.  168.  ss.  1.  2.  11. 
14  in  notes  to  sec.  58  (.12).  whereby  important  changes  were  made 
in  the  law  relating  to  the  custody  and  guardianship  of  infants. 

Formerly  there  was  a  conflict  between  the  Courts  of  Law  and 
Equity  as  to  whether  a  testamentary  guardian  could  be  interfered 
with:  see  Re  Andrews,  L.  R.  8  Q.  B.  153;  Andrews  v.  Salt,  L.  R.  8  Chy. 
622;  but  the  power  to  remove  testamentary  guardians  is  now  pyprepplv 
given  to  the  Court  by  statute:  R.  S.  Q.  c.  168,  s.  YT.  Formerly  it 
was  not  customary  for  the  Court  of  Chancery  to  exercise  jurisdic- 
tion in  regard  to  an  infant,  unless  the  infant  had  some  property  in 
respect  of  which  the  jurisdiction  could  be  invoked:  Wellesley  v.  Beau- 
fort, 2  Russ.  21;  Clayton  v.  Clarke,  3  D.  F.  &  J.  682;  but  the  right  of  thei 
Court  to  exercise  jurisdiction  is  not  considered  to  bo  limited  to  cases] 
ni  which  the  property  of  the  infant  is  involved:  Re  Spence,  2  Ph. 
247;  Re  Tynn,  2  Dr.  &  S.  481;  Re  Smart,  12  P.  R.  312,  435;  see  S.  C. 
sub  nom.  Smart  v.  Smart,  1892,  A.  C.  425;  67  L.  T.  510;  Re  McGratn, 
1892,  2  Ch.  246.  Any  suit  relating  to  the  estate  or  person  of  an 
infant  and  for  his  benefit  hn.s  now  |hp  pffeot^  of  mn.k'ing  himT  whether 
pjiuntiti:  or  defendant,  a  ward  of  Court:  Gynn  v.  Gilbard,  1  Dr.  &  S. 
^56;  Re  Berte,  U  ±i.  L,.  (J.  440;  Pendleton  v.  Macrory,  2  Dick,  736. 

The  Court,  upon  an  application  for  a  habeas  corpus  by  a  father  to 
obtain  the  custody  of  his  children,  cannot  require  the  applicant  to 
proceed  by  way  of  petition  in  order  that  the  facts  may  be  better 
inquired  into:  Re  Smart,  24  C.  L.  J.  569. 

The  Court  has  power  to  order  the  sale  of  infants'  estates  when 
necessary  to  provide  for  their  maintenance  or  education,  or  when 
by  reason  of  any  part  of  the  property  being  exposed  to  dilapidation 
or  depreciation  from  any  other  cause,  the  infant's  interest  requires 
it:  R.  S.  O.  c.  168,  s.  3.  The  Court  may  also  make  provision  out  of 
an  infant's  estate  for  his  maintenance  and  education:  Ashbough  v. 
Ashbough,  10  Gr.  430;  R.  S.  O.  c.  168,  s.  7. 

An  injunction  to  restrain  a  breach  by  an  infant  of  an  apprentice- 
ship deed  was  refused:  De  Francesco  v.  Barnum,  43  Ch.  D.  165. 

Marriage. — The    Court    has    jurisdiction  to    declare  a  marriage  Marriage, 
void,  but  nothing  short  of  the  most  clefir  and  convincing  testimony: 
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Idiots  anc3 
lunatics. 


Staying 
waste. 


will  justify  the  interposition  of  the  Court:  Lawless  v.  Chamberlain,  18 
Ont.  296;  Burns  v.  Anderson,  before  Proudfoot,  J.,  10th  November, 
1883;  and  see  Scott  v.  Sebright,  12  P.  D.  21;  57  L.  T.  421;  Bartlett  v. 
Rice,  72  L.  T.  122;  Clark  v.  Stier,  73  L.  T.  632. 

Idiots  and  Lunatics.  —  The  Court  of  Chancery  formerly  exercised 
an  exclusive  jurisdiction  over  the  persons  and  estates  of  idiots  and 
lunatics.  This  jurisdiction  is  now  regulated,  so  far  as  regards 
obtaining  declarations  of  lunacy  and  providing  for  the  sale  of 
lunatics'  estates,  and  for  their  custody  and  maintenance  and  the 
payment  of  their  debts,  by  R.  S.  O.  c.  65. 

Staying  Waste.—  The  jurisdiction  of  the  Court  of  Chancery  to 
stay  waste  was  part  of  the  concurrent  jurisdiction  of  the  Court  which 
was  exercised  by  means  of  injunction.  The  jurisdiction  of  Equity 
originally  arose  in  England  on  account  of  the  incompetency  of  the 
Courts  of  Law  to  give  adequate  relief.  The  jurisdiction  of  the  Court 
of  Chancery  was  originally  confined  to  cases  of  what  was  by  a  some- 
what misleading  use  of  words  called  *'  equitable  waste,"  meaning 
thereby  acts  which  were  deemed  waste  only  in  Courts  of  Equity, 
and  for  which  no  action  would  lie  at  Law;  and  to  cases  where  no 
waste  had  been  actually  committed,  but  was  threatened;  but  by  late 
statutes  the  jurisdiction  was  extended,  and  the  Court  was  enabled 
to  grant  an  injunction  to  restrain  waste,  notwithstanding  that  the 
party  in  possession  claimed  by  an  adverse  legal  title:  R.  S.  O.  1877, 
c.  40,  s.  39;  Wightman  v.  Fields,  19  Gr.  559.  This  clause  is  now 
superseded  by  sec.  58  (9),  infra:  see  R.  S.  O.  1887,  p.  2687. 
(2)  in  effect  abolishes  the  distinction  botweon  Ipgnl  m»1 


waste,  by  taking  away  from  a  tenant  for  life  without  impeachment  of 
waste,  the  legal  right  to  commit  t'tniituble  wasloT  See,  however,  In 
re  Cartwright,  Avis  v.  Newman,  41  Ch.  D.  532;  Dashwood  v.  Magniac, 
1891,  3  Ch.  306;  Mewe  v.  Cobley,  1892,  2  Ch.  253. 

A  mortgagee  of  a  term  of  years  being  in  possession,  may.  at  the 
suit  of  the  mortgagor,  be  restrained  from  committing  waste,  even 
though  he  have  obtained  the  consent  of  the  reversioner:  Chisholm  v. 
Sheldon,  1  Gr.  318. 

A  mortgagor  in,  poaspssion  will  not  be  restrained  from  cutting 
timber  for  fuel,  fencing,  or  repairs  upon  the  premises,  but  if  the 
security  is  scanty  he  will  be  restrained  from  cutting  timber  for  other 
purposes,  at  the  suit  of  the  mortgagee:  Russ  v.  Mills,  7  Gr.  145;  King 
y.  Smith,  2  Ha.  239;  or  at  the  suit  of  an  execution  creditor:  Wason  v. 
Carpenter,  13  Gr.  329. 

An  injunction  has  been  granted  to  restrain  waste  pending  litigation 
as  to  the  ownership  of  the  property:  Christie  v.  Long,  3  Gr.  630;  and 
an  injunction  has  also  been  granted  to  restrain  waste  in  favour  of 
an  unpaid  vendor  against  a  vendee  and  his  assignee:  Lawrence  v. 
Judge,  2  Gr.  301;  Ferrier  v.  Kerr,  2  Gr.  668;  Mitchell  v.  McGaffey, 
6  Gr.  361;  Walsh  v.  Brown,  4  U.  C.  L.  J.  68;  McLean  v.  Burton,  24 
Gr.  134;  Summers  v.  Cook,  28  Gr.  179.  A  tenant  for  life  who  is  not 
entitled  to  hold  without  impeachment  of  waste,  may  be  restrained 
from  committing  any  waste  in  an  action  at  the  suit  of  the  remain- 
derman: Clow  v.  Clow,  4  Ont.  355;  but  see  Drake  v.  W-igle,  22  C.  P. 
341;  Saunders  v.  Breakie,  5  Ont.  603;  Munsie  v.  Lindsay,  10  P.  R. 
173,  and  where  the  tenant  for  life  holds  his  estate  without  impeach- 
ment of  waste,  if  he  is  guilty  of  malicious,  extravagant,  or  capri- 
cious waste,  that  was  formerly  called  "  equitable  waste,"  and  may 
be  restrained  at  the  suit  of  the  reversioner  or  remainderman:  Garth 
v.  Cotton,  1  W.  &  T.  L.  C.  Eq.  806;  Vane  v.  Barnard,  2  Vern.  738;  Rolf 
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v.  Somerville,  2  Eq.  Ca.  Abr.  759;  Morris  v.  Morris,  15  Sim.  505;  MickloQec.  26. 
thwait  v.  Micklethwait,  1  De  G.  &  J.  519;  Turner  v.  Wright,  2  D.  F; 
&  J.  234;  Talbot  v.  Hope-Scott,  4  K.  &  J.  96;  and  see  s.  58,  s.-s.  2 
in/rcr.     He  cannot  be  restrained  from  merely  permissive  waste:  see 
In  re  Cartwright,  Avis  v.  Newman,  41  Ch.  D.  532. 

A  tenant  in  tail  in  possession  en n not  be  restrained  from  commit- 
ting  waste:  Turner  v.  Wright,  Jot.  752;  Saville's  case,  Mos.  224,  1  W.  & 
T.  L.  C.  Eq.  13,  except  after  possibility  of  issue  extinct;  Attorney-Gen- 
eral v.  Marlborough,  3  Madd.  538;  Abrahall  v.  J3w&&,  2~Sw.  172. 

Where  the  plaintiff  has  slumbered  on  his  rights:  Hughson  v.  Cook, 
20  Gr.  238;  or  the  injury  is  trifling:  Bernard  v.  Gibson,  21  Gr.  (J.95, 
an  injunction  will  be  refused. 

Specific  Performance. — The  jurisdiction  of  the  Court  of  Chan-  Specific 
eery  to  decree  specific  performance  of  contracts  was  discretionary,  perform- 
but  the  exercise  of  this  discretion  was  regnlntpd  by  pprta.in  fiv^H 
rules  and  principles,:  Latnare  v.  Dixon.  L. R.  6  H.  L.  414.  This 
branch  of  the  jurisdiction  of  the  High  Court  is  also  discretionary: 
In  re  Scott,  1895,  2  Ch.  603.  Speaking  generally,  the  Court  of  Chan- 
cery refused  to  decree  specific  performance  of  contracts  or  obliga- 
tions except  in  those  cases  in  which  there  was  no  adequate  remedy 
at  law  for  breach  of  the  agreement^  and  in  which  the  Court  could 
'sum-rill  torn!  nnd  enforce  the  execution  of  its  fWr'pg-  Jrthnunn  v.  Mnn- 
treal  &  City  of  Ottawa  Ry.,  22  Gr.  290;  neither  would  it  enforce 
specific  performance  of  n^ere  voluntary  agreements:  Re  Lucan,  45 
Ch.  D.  470.  Agreements  for  the  sale  or  leasing  of  land  will  be 
specifically  enforced:  Dennison  v.  Kennedy,  7  Gr.  342;  Simmons  v. 
Campbell,  17  Gr.  612;  even  when  made  by  parol,  if  there  have  been 
acts  of  part  performance:  Shennan  v.  Parsill,  18  Gr.  8;  Butler  v. 
Church,  16  Gr.  205;  McDonald  v.  McKinnon,  26  Gr.  12;  but  payment 
of  the  whole,  or  part,  of  the  purchase  money  is  not  an  act  of  part 
performance  sufficient  to  admit  parol  evidence  of  a  contract  for  the 
sale  of  lands:  Johnson  v.  The  Canada  Co.,  5  Gr.  558;  the  acts  of 
pjirt  performance  relied  on  must  be  such  as  cannot  be  ref^rr^n  tn 
any  other  than  the  alleged  contract:  Alderson  v.  Maddison,  5  ISx  D. 
'298;  7  Q.  B.  D.  174;  8  App.  Cas.  467;  Sexton  v.  Shell,  6  U.  C.  L.  J.  94. 
Letting  the  purchaser  into  possession  isr  ordinarily,  n  snffiou>nt  pnrh 
performance^  see  Crane  v.  Rapple,  22  Ont.  519;  this  case  was  reversed 
in  appeal  orT  another  point:  see  20  Ont.  App.  291.  As  to  how  far 
signing  the  deed,  without  delivery  by  the  vendor,  is  part  perform- 
ance, or  evidence  to  satisfy  the  Statute  of  Frauds:  see  Gillately  v. 
White,  18  Gr.  1;  McClung  v.  McCracken,  3  Ont.  596. 

Sometimes  where  the  vendor  is  unable  to  convey  all  that  he  con- 
tracted to  sell,  he  may  be  compelled  to  perform  the  contract  so  far 
as  he  is  able,  and  the  purchaser  will  be  allowed  an  abatement  in 
his  purchase  money,  e.g.,  where  the  purchaser  was  entitled  .to  a  con- 
veyance free  from  the  dower  of  the  vendor's  wife,  and  she  refused 
to  join  in  the  conveyance,  specific  performance  was  decreed,  but  with 
an  abatement:  Van  Norman  v.  Beaupre,  5  Gr.  599;  Longhead  v.  Stubbs, 

27  Gr.  387:  and  see  Jones  v.  Dale,  16  Ont.  717;  Stammers  v.  O'Donohoe, 

28  Gr.  207;  8  Ont.  App.  161;  11  S.  C.  R.  358.    But  where  a  part- 
ner agreed  to  sell  partnership  lands,   but  owing  to  his   co-partner 
refusing   to  join  in  the  sale,  the  vendor  was  only   able  to   convey 
an  undivided  interest,  the  Court  refused  to  decree  specific  perform- 
ance in  favour  of  the  purchaser  with  an  abatement:  Grain  v.  Rapple, 
20  Ont.  App.  291;  but  where  the  plaintiff  at  the  time  he  entered  into 
a  contract  for  the  exchange  of  lands  had  no  title  -to  the  lands,  h,e 
proposed  to  give  in  exchange,  but  the  title,  as  the  defendant  knew, 
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was  in  the  plaintiff's  wife,  it  was  held  that  the  defendant  could  not 
on  that  ground  repudiate  the  contract,  and  the  plaintiff  having 
before  action  tendered  a  conveyance  from  his  wife,  specific  perform- 
ance was  decreed:  St.  Denis  v.  Higgins,  24  Ont.  230. 

The  sale  and  specific  delivery  of  chattels  may  be  enforced  when 
damages  would  manifestly  be  an  inadequate  compensation.  So  also 
the  specific  delivery  of  heirlooms:  Pusey  v.  Pusey,  1  W.  &  T.  L.  C.  Eq. 
961;  Somerset  v.  Cookson,  1  W.  &  T.  L.  C.  Eq.  962;  of  chattels  of  unique 
value:  Fells  v.  Read,  3  Ves.  70;  Falcke  v.  Gray,  4  Drew  651;  Doicling  v. 
Bettjemann,  2  J.  &  H.  544;  Thorn  v.  Commissioners  of  Works,  32  Beav. 
490;  Elwes  v.  Brigg  Gas  Co.,  33  Ch.  D.  562;  55  L.  T.  831;  may  be 
enforced:  but  specific  delivery  of  merchandise  will  not  usually  be 
decreed:  Buxton  v.  Lister,  3  Atk.  384;  Fothergill  v.  Rowland,  17  Eq. 
141  ;  but  a  contract  relating  to  saw  logs  has  been  specifically  en- 
forced; Farewell  v.  Wallbridge,  6  Gr.  634;  Flint  v.  Corky,  4  Gr.  413; 
Stevenson  v.  Clark,  lit.  541;  Fuller  v.  Richmond,  2  Gr.  24;  4  Gr.  657. 

An  agreement  for  the  allotment  of  shares  in  a  company,  if  any 
shares  remain  available,  may  be  specifically  enforced:  Price  v. 
Denbigh  Ry.  Co.,  17  W.  R.  572;  Ferguson  v.  Wilson,  2  Chy.  77:  Canada 
Life  Assce.  Co.  v.  Peel  Manufact'g  Co.,  26  Gr.  477;  agreements  for 
the  sale  of  shares  in  companies:  Duncuft  v.  Albrccht,  12  Sim.  190; 
Cheale  v.  Kenward,  3  D.  &  J.  27;  Turner  v.  Moy,  32  L.  T.  56;  for  the 
sale  of  patents:  Cogent  v.  Gibson,  32  Beav.  557;  or  future  inventions: 
Printing  Co.  v.  Sampson,  L.  R.  19  Eq.  462;  for  the  sale  of  good  will 
with  business  premises,  and  fixtures:  Smith  v.  Peters,  20  Eq.  511; 
Mossop  v.  Mason,  18  Gr.  453;  17  Gr.  360;  16  Gr.  302;  or  with  plant 
and  trade  secret;  Bryson  v.  Whitehead,  1  S.  &  S.  74;  but  not  of  good- 
nnlv:  Baxter  v.  Connoly,  1  J.  &  W.  580.  A  contract  between 


several  manufacturers  not  to  sell  goods  manufactured  by  them  below 
a  stipulated  price  may  be  enforced:  The  Ontario  Salt  Co.  v.  The  Mer- 
chants Salt  Co.,  18  Gr.  540;  MS  also  agreements  not  to  trade  within 
reasonable  limits:  see  Holcomb  v.  Nixon,  5  Gr.  278,"  "373. 

But  a  contract  which  on  its  face  does  not  appear  to  have  been 
intended  to  be  a  final  and  concluded  jigrooment  will  not  be  speci- 
fically enforced:  Page  v.  Norfolk,  70  L.  T.  23,  781. 

A  covenant  by  a  lessor  to  employ  a  porter  for  the  general  benefit 
of  his  lessees  of  flats,  was  held  not  to  be  one  which  the  Court 
could  specifically  enforce:  Ryan  v.  The  Mutual  Tontine  Westminster 
Chambers  Co.,  1893,  1  Ch.  116;  67  L.  T.  820. 

Specific  performance  of  an  agreement  to  refer  to  arbitration,  will  not 
be  decreed,  either  directly,  or  indirectly  by  compelling  the  recalcitrant 
party  to  appoint  an  arbitrator:  Re  Smith  d  Nelson,  25  Q.  B.  D.  545: 
but  see  R.  S.  0.  c.  62,  s.  6. 

As  to  specific  performance  of  awards,  and  contracts  relating  to 
partnerships:  see  supra. 

Agreements  for  the  execution  of  separation  deeds  may  be  en- 
forced: Wilson  v.  Wilson,  1  H.  L.  C.  538. 

Sometimes  where  the  Court  cannot  decree  specific  performance  of  a 
positive  part  of  a  contract,  if  the  contract  includes  a  separate  negative 
contract,  the  latter  may  be  enforced  e.g.,  an  agreement  by  a  singer  to 
sing  at  a  particular  place  cannot  be  enforced,  nor  an  agreement  by  a 
writer  to  write  for  a  particular  publisher;  but  if  the  agreement  also 
provides  that  the  singer  is  not  to  sing  elsewhere  without  the  consent 
of  the  plaintiff,  or  that  the  writer  will  not  write  for  any  other  pub- 
lisher during  the  engagement,  the  negative  agreement  may  be  en- 
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forced:  Lumley  v.  Wagner,  1  D.  M.  &  G.  604;  Rolfe  v.  Rolfe,  15  Sim.  Sec.  26. 
88;  Stiff  v.  Cassell,  2  Jur.  N.  S.  348;  Daggett  v.  Rj/man,  16  W.  R. 
."02;  Broun  v.  Harper.  (IS  L.  T.  488;  Star  Newspaper  Co.  v.  O'Connor, 
94  L.  T.  Jour.  182;  but  where  there  is  no  such  negative  covenant, 
an  injunction  will  not  be  grantecl:  WMtwood  v.  Haraman,  ism,  2 
Ch.  416;  64  L.  T.  716;  Grimston  v.  Cunmgnam,  ISIM,  i  y.  B*.  125. 

Where  the  specific  performance  of  a  contract  involves  the  working 
of  a  railway  in  all  its  minutiae  for  all  time  to  come,  specific  per- 
formance will  not  be  decreed,  nor  will  the  Court  attempt  to  enforce 
it  by  mandamus  or  injunction:  see  Kingston  v.  Kingston  P.  &  E.  Ry.,  28 
Out.  399;  Bickford  v.  Chatham,  16  S.  C.  R.  235. 

In  cases  where  County  Courts  have  no  jurisdiction  to  decree 
equitable  relief,  they  cannot  indirectly  decree  specific  performance 
by  treating  an  agreement  for  a  lease  as  an  actual  lease:  Foster  v. 
Reeves,  1892,  2  Q.  B.  255;  67  L.  T.  537;  and  see  Whidden  v.  Jackson, 
per  Osier,  J.A.,  18  Ont.  App.  442;  but  since  the  latter  case  the  equit- 
able jurisdiction  of  the  County  Courts  has  been  restored  in  certain 
cases:  see  R.  S.  Q.  c.  55,  s.  23._ 

Discovery. — This  was  formerly  a  part  of  the  exclusive  jurisdic-  Discovery, 
tion  of  the  Court  of  Chancery,  but,  even  before  the  Judicature  Act, 
the  Common  Law  Courts  were  empowered  to  compel  discovery;  see 
R.  S.  O.,  1877,  c.  50,  ss.  156,  et  seq.;  41  Viet.  c.  8,  s.  9.  Discovery 
is  now  an  incidental  part  of  the  relief  which  may  be  obtained  in 
every  action.  This  may  be  obtained  by  a  plaintiff  against  a  defen- 
dant, and  by  a  defendant  against  a  plaintiff.  The  method  of  obtain- 
ing discovery  is  described  by  Rules  439-477.  Actions  for  discovery 
only,  in  aid  of  a  foreign  action,  will  not  be  entertained:  Dreyfus  v. 
Peruvian  Guano  Co.,  41  un.  u.  IbE 

Multiplicity  of  Suits.— The  mode  by  which  a  multiplicity  of  Muitipli- 
suits  in  reference  to  the  same  matter,  was  avoided  in  the  Court  of  city  of  suits 
Chancery*  was  by  requiring  all  persons  interested  in  the  subject 
matter  of  the  litigation  to  be  made  parties  either  as  plaintiffs  or 
defendants  in  one  suit;  but  as  this  general  rule  sometimes  operated 
inconveniently  it  was  in  certain  classes  of  cases  provided  that  some 
only  of  the  persons  interested  need  be  made  parties,  and  that  those 
who  were  not  made  parties  should  be  sufficiently  represented  by 
those  who  were  made  parties,  and  should  be  bound  by  the  proceed- 
ings as  if  they  had  been  themselves  parties:  (see  Rules  185=105. 
200,  201T  203.  ;ind  notes),  or  else  it  was  provided  that  the  parties  in- 
terested need  not  all  be  made  Original  defendants,  but  might  be 
added  as  defendants  at  a  later  stage  of  the  proceedings  (see  Rule 
190). 

Decreeing  the  Issue,  or  Cancellation  of  Patents.— TJie__juxis-  Patents. 
diction  conferred  on  the  High  Court  by  this  section  to  decree  the 
issue  or  cancellation  of  patents  is  probably  r-onfined  to  patents  issued 
by  the  Provincial  Government^  But  under  the  R.  S.  C.  c.  61,  s.  34, 
the  Court  has  also  power  to  decree  the  cancellation  of  patents  for 
invention  issued  by  the  Dominion  Government;  and  may  also  enter- 
tain actions  to  restrain  the  infringement  of  such  patents,  and  for 
damages  therefor:  76.  s.  30;  Hunter  v.  Ca-rrick,  28  Gr.  489;  10  Ont. 
App.  449;  11  S.  C.  R.  300;  Smith  v.  Ooldie,  7  Ont.  App.  628.  A  prior 
patent  to  a  person  who  is  not  the  true  inventor  is  no  defence  to  an 
action  by  the  true  inventor  under  a  subsequent  patent:  Smith  v. 
Goldie,  9  S.  C.  R.  46.  The  Court  of  Chancery  would  formerly  re- 
scind a  patent  for  land  improperly  granted  by  the  Provincial  Govern- 
ment, although  the  grant  were  voidable,  or  even  void  at  law:  Martin 
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v.  Kennedy,  2  Gr.  80.  But  it  would  not  set  aside  a  patent  issued 
upon  a  deliberate  view  of  all  the  circumstances,  where  there  was  no 
fraud  or  mistake:  Simpson  v.  Grant,  5  Gr.  267;  Boulton  v.  Jeffrey,  1 
E.  &  A.  Ill;  Barnes  v.  Boomer,  10  Gr.  532;  Kennedy  \.  Laiclor,  14 
Gr.  224;  and  see  Farmer  v.  Livingstone,  8  S.  C.  R.  140;  even  though 
the  patent  issued  contrary  to  a  report  of  the  Heir  and  Devisee  Com- 
missioners as  to  the  party  entitled:  McDiarmid  v.  McDiarmid,  9  Gr. 
144;  nor  if  the  plaintiff  had  an  opportunity  of  bringing  the  material 
facts  to  the  attention  of  the  officers  of  the  Crown  before  the  patent 
issued,  and  neglected  to  do  so:  Mahon  v.  McLean,  13  Gr.  361.  But  a 
patent  issued  in  error  might  he  rescinded;  e.g.,  where  a  patent  is- 
sued to  a  third  party  after  another  party  had  contracted  to  purchase. 
and  had  gone  into  possession  of  the  land:  Hearty  n  v.  Kennedy,  4  Gr. 
61;  Attorney-General  v.  Hill,  8  Gr.  532;  or  where  it  issued  without 
proper  consideration  by  the  /officers  of  the  Crown  of  all  the  facts: 
Fricht  v.  SchecJc,  10  Gr.  254;  or  had  issued  to  A.,  when  an  order 
in  council  had  been  passed  for  the  grant  of  the  land  to  B.:  Attorney- 
General  v.  Garbutt,  5  Gr.  383;  and  see  Saugecn  v.  Church  Society,  0 
Gr.  538. 

The  Attorney-General  is  a  proper  party  to  such  actions  whenever 
r>ersnn  to  whom  t]ip  pntpnt  hn«a  ififiwd  would  bo  oiititled  to  conT- 


rtensation  if  the  patent,  bp  rescinded:  Ib.;  Rces  v.  Attorney-General.  16 
Trr.  467;  and  see  Mclntyre  \.  Attorney-General,  14  Gr.  86;  but  if  the 
case  made  by  the  plaintiff  is  one  of  fraud,  and  the  patentee  would 
not  be  entitled  to  any  compensation  on  the  patent  being  set  aside. 
then  the  Attorney-General  is  not  a  necessary  party:  ffff  ,q  v  A  t.tnmeu- 


,  16  Gr.  467;  and  see  Cosgrove  v.  Corbett,  14  Gr.  617:  T.nir- 
rence  v.  Pomeroy,  9  Gr.  474;  but  see  Attorney-General  v.  McNulty,  8 
Gr.  324;  11  Gr.  281,  581;  Wcstbrooke  v.  Attorney-General,  11  Gr.  330; 
Mntchmorc  v.  Davis,  14  Gr.  346,  where  the  Attorney-General  appears 
to  have  been  a  party  though  the  patent  was  impeached  for  fraud. 

The  Court  may  be  unable  to  grant  relief  where  parties  have  ac- 
quired a  title  under  the  impeached  patent:  Proctor  v.  Grant.  9  Gr. 
26,  224;  but  see  Stevens  v.  Cook,  10  Gr.  410. 

The..-  Court  by  virtue  of  its  jurisdiction  to  decree  the  issue  of 
patents,  would  not.  however,  entertain  a  suit  for  the  specific'  per- 
formance of  an  order  in  council  for  the  grant  of  land:  Simpson  v. 
Grant,  5  Gr.  267. 

Though  there  is  jurisdiction  before  the  issue  of  a  patent  to  estab- 
lish the  right  to  the  issue,  the  Court  will  not  act  in  the  absence  of 
any  special  ground  for  invoking  the  jurisdiction:  see  Bull  v.  Frank, 
12  Gr.  80;  Brouse  v.  Cram,  14  Gr.  677;  but  the  Court  may  in  a  suit- 
able case  make  a  declaratory  judgment  as  to  the  rights  of  the 
parties  which  will  practically  work  the  result  of  a  partition  if  the 
Crown  is  willing  to  act  upon  the  judgment:  Pride  v.  Rodger,  27 
Ont.  323. 

Rule  of  de-       2T.  The  rules  of  decision  in  the  said  matters  in  the  last 

cision  in  ,.  .  _      ,     .. 

such  cases,  preceding  section  mentioned  shall,  except  where  otherwise 
•provided,  be  the  same  as  governed  the  Court  of  Chancery 
in  England,  in  like  cases,  on  the  4th  day  of  March,  1837. 
58  Y.'C.  12,  s.  23. 

This  section  must  be  read  in  connection  with  the  rest  of  the  statute 
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what  was  the  law  or  rule  of  decision  of  the  Court  of  Chancery  in  Sec.  27. 
.England  in  like  cases  on  the  4th  March,.  1S37f  tlien  the  express 
provisions  of  the  Provincial  statutes  must  control  the  decision  of  the 
High  Court  rather  than  those  rules  which  governed  the  Court  _Q.£ 
Chancery  in  England  at  the  date  above  mentioned.:  see  Smith  v. 
The  Methodist  Church,  16  Ont.  199. 

By  R.  S.  O.  c.  Ill,  s.  1,  it  is  provided  that  in  all  matters  of  contro- 
versy relative  to  property  and  civil  rights,  resort  shall  continue  to  be 
had  to  the  laws  of  England  as  they  stood  on  the  15th  Oct.,  1792,  as 
the  rule  for  the  decision  of  the  same,  and  all  matters  relative  to 
testimony  and  legal  proof  in  the  investigation  of  fact  and  the  forms 
thereof  in  the  several  courts  of  Ontario  shall  continue  to  be  regulated 
by  the  rules  of  evidence  established  in  England  as  they  existed  on 
the  day  and  year  last  aforesaid — except  so  far  as  the  said  laws  and 
rules  have  been  since  repealed,  altered,  varied,  modified  or  affected 
by  any  Act  of  the  Imperial  Parliament  still  having  the  force  of  law 
in  Ontario  or  by  any  Act  of  the  late  Province  of  Upper  Canada,  or 
of  the  Province  of  Canada,  or  of  the  Province  of  Ontario,  still  having 
the  force  of  law  in  Ontario,  or  by  the  Revised  Statutes.  So  far 
as  the  rules  of  decision  of  the  English  Court  of  Chancery 
were,  "  relative  to  property  and  civil  rights,"  on  the  4th 
March,  1837,  affected  by  Imperial  statutes  passed  subse- 
quently to  the  15th  October,  1792,  this  section  seems  to  give 
to  those  Imperial  statutes  the  force  of  law  in  this  Pro- 
vince, but  this  point  is  not  free  from  doubt:  see  Harrison  v.  Spencer, 
15  Ont.  692.  If  that  decision  is  correct,  it  may  be  a  somewhat  dim- 
cult  question  to  determine  how  far,  if  at  all,  Imperial  statutes 
affecting  property  and  civil  rights  passed  subsequently  to  the  loth 
Oct.,  1792,  but  prior  to  4th  March,  1837,  which  controlled  the 
rules  of  decision  of  the  English  Court  of  Chancery  on  4th  March, 
1837,  are  incorporated  into  the  law  of  Ontario  by  sect.  27. 

In  a  recent  case  it  was  held  that  the  Imperial  statute  known  as  Tbellusscu 
The  Thellusson  Act  (39  &  40  Geo.  3,  c.  9),  was  not  in  force  in  Act. 
Ontario:  Harrison  v.  Spencer,  15  Ont.  692;  Baiter  v.  Stuart,  28  Ont. 
439;  it  has  since  been  declared  to  have  been,  and  to  be  in  force: 
see  R.  S.  O.  c.  Ill,  s.  3.  In  Hodgins  v.  McNeil,  9  Gr.  305,  it  was 
held  that  Lord  Lyndhurst's  Act  (5  &  6  W.  4,  c.  54),  relating  to 
marriage  between  a  man  and  his  deceased  wife's  sister,  had  not 
been  introduced  into  this  Province.  (See  now  45  Viet.  c.  42  (D.). 
But  in  Re  Hodges,  1  Gr.  285,  it  was  held  that  where  a  mortgagee 
died  intestate,  leaving  an  infant  heir,  after  a  decree  for  foreclosure, 
but  before  final  order,  and  the  executor  revived  the  suit  and  obtained 
the  final  order,  that  the  infant  heir  was  a  person  seised  upon  trust 
within  the  meaning  of  the  Imperial  statute  11  Geo.  4,  &  1  \V.  4,  c. 
60,  s.  6  (since  repealed  by  Imperial  statute  13  &  14  Viet.  c.  60), 
and  that  under  that  Act  he  might  be  ordered  on  a  petition,  without 
suit,  to  convey  the  land  to  the  executor,  or  to  a  purchaser  from  the 
executor:  see  now  R.  S.  O.  c.  121,  s.  11,  and  c.  127,  s.  4,  whereunder 
the  personal  representative  has  now  a  legal  title.  So  also  it  has 
been  held  that  the  Imperial  statutes  known  as  the  Trustee  TMief 
Acts  (10  &  11  Viet.  c.  96;  13  &  14  Viet.  c.  60;  and  15  &  16  Viet.  c. 
55):  Morgan  &  Chute,  Chy.  Acts  &  Orders,  pp.  63-117,  are  in  force 
in  this  Province:  see  Taylor  &  Ewart  Jud.  Act,  pp.  [136-176];  Re 
Lash,  1  Ch.  C'h.  226;  Re  Kingsland,  15  C.  L.  J.  85;  Re  Croskery,  16 
Out.  207. 

TheJjncejriaLParliament  has  nower  bv  pxnrpsp  words  to  apply  its  imp.  Acts 
enactments  to  this  country:  see  B.  N.  A.  Act  and  31  Geo.  '6,  c.  81;  generally. 
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Attorney-General  v.  Grassett,  5  Gr.  412;  6  Gr.  200;  59  Geo.  3,  c.  69; 
Regina  v.  Schram,  14  C.  P.  318,  and  see  Regina  v.  Sherman,  17  C.  P. 
167;  Regina  v.  Slavin,  17  C.  P.  205;  but  without  such  express  words, 
or  some  necessary  implication  to  bp  drawn  therefrom,  they  do  not 
"apply,  see  Penley  v.  Beacon  Assce.  Co.,  10  Gr.  422,  per  Vankough- 
net,  C. 

How  far  English  statutes  are  operative  in  Ontario  must  therefore 
depend  on  the  terms  of  the  statute  and  on  the  judicial  construction 
of  the  Provincial  statute,  if  any,  by  which  they  are  claimed  to  have 
been  introduced.  In  the  cases  which  follow,  questions  arose  as  to 
how  far  the  Imperial  statutes  referred  to  therein  were  in  force.  In 
Stinson  v.  Pennock,  14  Gr.  604,  it  was  held  that  the  Imperial  statute 
14  Geo.  3,  c.  78,  wrhich  provides  for  the  application  of  insurance 
moneys  in  the  re-building  of  the  premises  destroyed,  upon  the  appli- 
cation of  a  mortgagee,  had  been  made  a  part  of  our  Provincial  law; 
but  in  the  later  case  of  Carr  v.  Fire  As-iurancc  Asaocn.,  14  Ont.  487, 
this  decision  was  followed  with  doubt:  see  now  11.  S.  O.  c.  121,  s.  4. 

An  Imperial  statute  once  introduced  in  Ontario  does  not  cease  to 
operate  even  though  repealed  in  England,  until  also  repealed  in 
Ontario;  thus  the  Imperial  statute  22  Geo.  2,  c.  46,  which  relates 
among  other  things  to  attorneys  sharing  their  business  with  persons 
not  admitted,  though  repealed  in  England  is  in  force  in  Ontario: 
Dunne  v.  O'Reilly,  11  C.  P.  404;  and  see  Andrew  \.  White,  18  U.  C.  (4. 
B.  170. 

It  has  been  held  that  the  law  of  England  in  respect  to  the  rights 
and  powers  of  rectors  of  churches  as  to  the  land  vested  in  them  as 
such,  is  in  force  in  this  Province:  Lyster  v.  Kirkpatrick,  26  U.  C.  Q. 
B.  217;  and  see  Kirkpatrick  v.  Lyster,  13  Gr.  323;  16  Gr.  17.  Lyster 
v.  Kirkpatrick  was  decided  in  reference  to  a  rectory  established  by 
the  Crown  under  31  Geo.  3,  c.  31,  ss.  38,  39,  but  there  can  be  little 
doubt  that  the  enabling  and  restraining  statutes  of  Henry  8  and 
Elizabeth  apply  also  to  lands  vested  in  bishops  and  incumbents  in 
right  of  their  offices  under  the  Church  Temporalities  Act  (3  Viet.  c. 
74),  s.  16. 

As  to  33  Hen.  8,  c.  39,  see  Noricich  v.  Attorney-General,  3  E.  <S:  A. 
at  p.  561;  18  Elizabeth,  c.  5,  which  enacts  that  an  informer  shall  sue 
in  person  or  by  attorney,  is  held  to  be  in  force,  and  therefore  that 
such  an  action  brought  by  an  infant  by  his  next  friend  was  hekl 
not  to  be  maintainable:  Garrett  v.  Roberts,  10  Out.  App.  650. 

The  Imperial  statute  5  &  6  Edward  6,  c.  16,  against  buying  and 
selling  offices,  was  held  to  have  been  introduced  as  part  of  our  crim- 
inal law  by  40  Geo.  3,  c.  1;  and  see  49  Geo.  3,  c.  126;  Regina  v. 
Mercer,  17  U.  C.  Q.  B.  602;  Regina  v.  Hoodie,  20  U.  C.  Q.  B.  389. 

Many  cases  have  judicially  recognized  the  fact  that  the  Statute  of 
Frauds  (29  Car.  2,  c.  3):  Dickson  v.  Jacques,  31  U.  C.  Q.  B.  141; 
McCarthy  v.  Cooper,  12  Ont.  App.  284;  and  the  Imperial  Statutes  of 
Limitation,  21  Jac.  1,  c.  16;  and  4  &  5  Anne,  c.  3  (see  R.  S.  O.  c.  72, 
s.  6)  are  in  force  in  Ontario:  Rollin  v.  McMahon,  18  Ont.  219;  Boulton 
v.  Langmuir,  24  Ont.  App.  618;  in  the  latter  case  it  was  held  that  the 
expression  "  beyond  the  seas  "  in  the  Statute  of  Anne,  means  "  out 
of  the  Province  of  Ontario."  Some  of  the  sections  of  the  Statute  of 
Frauds  are,  however,  now  repealed  as  to  Ontario:  see  infra. 

1  W.  &  M.  c.  18,  relating  to  disturbances  in  church  is  held  to  be  in 
force,  and  not  superseded  by  R.  S.  C.  c.  15,  s.  2:  Reid  v.  Inglis,  12  C. 
P.  191;  but  see  Crim.  Code,  ss.  170-173. 
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9    Geo.    2,    c.    3G,    commonly    (though    erroneously)    called    the  Sec.  28. 
Mortmain  Act  has,  after  some  conflict  of  opinion,  been  held  to  have  Mortmain 
been    introduced   in    Ontario:  Doe  d.  Anderson  v.  Todd^  2  U.  C.  Q.  B.  Acts. 
82;  Hallock    v.  Wilson,  7    C.    P.    28;  Mercer   v.  Heicston,  9  C.  P.  349; 
Davidson  v.  Boomer,  15  Gr.   1  218;  Hambly  v.  Fuller,  22  C.  P.  141; 
Ferguson  v.  Gibson,  22  Gr.  36;  Whitby  v.  Liscombe,  23  Gr.  1;  Smith  v. 
The  Methodist  Church,  16  Ont.  199;  Butland  v.  Oillespie,  16  Ont.  486; 
Tyrrell  v.  Senior,  20  Ont.  App.  156;  Macdonell  v.  Purcell,  23  S.  C.  R. 
101;  but  see  now  R.  S.  O.  c.  112. 

9  Geo.  2,  c.  5,  against   fortune   telling  was   held   to   be  in  force  in  Fortune- 
Ontario:  Reg.  v.  Hilford,  20  Ont.  306;  see  Grim.  Code,  s.  396.  tellinp. 

12  Geo.  2,  c.  28,  against  lotteries  has  been  held  to  be  in  force  in  Lotteries. 
Ontario:  Cronyn  v.  Widder,  16  U.  C.  Q.  B.  356;  Corby  v.  McDaniel,  16 
U.  C.  Q.  B.  378;  Marshall  v.  Platt,  8  C.  P.  189;  Loyd  v.  Clark,  11  C. 
P.  248;  Cronyn  v.  Griffiths,  18  U.  C.  Q.  B.  396;  but  see  now  R.  S.  C. 
c.  159,  ss.  2-8. 

Whether  the  Imperial  Marriage  Act,  26  Geo.  2,  c.  33,  is  in  force  in  f  tarriage 
Ontario  has  been  the  subject  of  a  judicial  difference  of  opinion:  see 
Reyina   v.  Seeker,  14  U.  C.  Q.  B.  604;  Hodgins   v.  McNeil,  9    Gr.  305; 
Regina  v.  Bell,  15  U.  C.  Q.  B.  289;  Lawless  v.  Chamberlain,  18  Ont. 
29G. 

32  Geo.  2,  c.  28,  relating  to  the  Relief  of  Imprisoned  Debtors,  has  Imprison- 
been  declared  not  to  be  in  force  in  Ontario:  R.  S.  O.  c.  80,  s.  11. 

The  Nullum  Tempus  Act.  9  Geo.  3,  c.  16r  was  held  to  be  in  force. 
but  it  does  not  apply  to  unsurveyed  waste  lands  of  the  Crowq: 
"Kegtha  v.  McCormick,  18  U.  C.  Q.  B.  13TT" 

14  Geo.  3,  c.  78,  s.  86,  which  is  an  extension  of  6  Anne,  c.  31,  ss. 
6,  7,  is  in  force  in  Ontario,  but  does  not  protect  a  party  from  legal 
liability  as  a  consequence  of  negligence:  Canada  Southern  Ry.  v. 
Phclps,  14  S.  C.  R.  132. 

The    Imperial    statute  26    Geo.  3,  c.  86,  s.  2,  which    provides  that  Fires  on 
owners  of  ships  shall  not  be  liable  for  any  loss  or  damage  which  may  slliPs» 
happen  to  any  goods  shipped  on  any  such  vessel  by  reason  or  means 
of  any  fire  happening  to  such  a  ship  is  held  to  be  in  force  in  Ontario: 
Torrance  v.  Smith,  3  C.  P.  411;  Hearle  v.  Ross,  15  U.  C.  Q.  B.  259. 

The  38  Geo.  3,  c.  87,  prohibiting  grant  of  probate  to  infants  was  held 
to  be  in  force  in  Ontario:  Merchants  Bank  v.  Monteith,  10  P.  R.  334. 

By  R.  S.  O.  c.  128,  the  following  Acts  and  parts  of  Acts—  so  far  as  Wills 
Ontario  is  concerned  —  are  repealed,  viz.:  32  Hen.  8,  c.  1;  34  &  35 
Hen.  8,  c.  5;  25  Geo.  2,  c.  6;  and  29  Car.  2,  c.  3,  ss.  5,  6,  12,  19,  20, 
21  &  22;  4  &  5  Anne,  c.  16,  s.  14;  14  Geo.  2,  c.  20,  s.  9;  and  by  R.  S. 
O.  c.  59.  s.  68.  so  much  of  21  Hen.  8,  c.  5,  22  &  23  Car.  2,  c.  10,  and 
1  Jac.  ii,  c.  17,  as  require  any  surety,  bond  or  security  to  be  taken 
from  an  administrator,  are  declared  to  be  no  longer  in  force  in 
Ontario. 


28.   The  High  Court  shall  have  the  like  jurisdiction 
and  power  as  the  Court  of  Chancery  in  England  possess-  5JJ|Je  for. 
ed  on  the  10th  day  of  June,  1857,  as  a  Court  of   Equity  meriy  no 

.     .  i         ."  -  ;  -  r=  —  1  --  :  —  *         .  .         i  adequate 

to  administer  ]ustice  in  all  cases  in  which  there  existed  no  remedy  at 
adequate  remedy  at  Lawr.     58  Y.  c.  12?  s.  24. 
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Sees.  29,30      This    section    confers    upon   the   High  Court  all  the  powers 

English    Court   of   Chantry   on   10th   June.    ISST^^^hether^ferlveTl 
from    the    Common    Lnw.  or  statutory  enactment:  see  Re  Hodges,  1 
Gr.  at  p.  289,  per  Esten,  V.C.     The  general  words  of  this  section 
however,  are  controlled  by  other  express  enactments  of  the  Provin- 
cial Legislature.    See  sec.  27,  notes  supra. 

ttonin0"         29.   The  High  Court  shall  have  the  like  equitable  juris- 
Sveneue.of  dicti<>n  in  matters  of  revenue  as  the  Court  of  Exchequer 

in  England  possessed  on  the  18th  day  of  March,   1865. 

58  V.  c.  12,  s.  25. 

This  section  in  the  Revised  Statutes  of  1877  (c.  40,  s.  37),  wi* 
taken  from  28  Viet.  c.  17,  s.  2,  and  was  confined  in  its  terms  to  the 
Court  of  Chancery.  The  Courts  of  Law  appear  also  to  have  had 
jurisdiction  both  legal  and  equitable  in  matters  of  revenue:  see  R.  S. 
O.  1877,  c.  39,  s.  4;  and  see  s.  25,  supra.  Prior  to  28  Viet.  c.  17,  s.  2, 
it  had  been  held  that  the  Court  of  Chancery  had  no  equitable  juris- 
diction in  revenue  cases:  see  Norwich  v.  Attorney-General,  2  E.  &  A. 
541;  Miller  v.  Attorney-General,  9  Gr.  558;  and  even  after  equitable 
jurisdiction  in  revenue  cases  had  been  conferred  on  the  Court  of 
Chancery,  it  was  held  that  the  Court  had  no  jurisdiction  to  relieve 
against  the  forfeiture  of  a  recognizance  of  bail  in  a  criminal  case, 
which  had  been  estreated  into  a  Court  of  Quarter  Sessions:  Rastall 
v.  Attorney-General,  17  Gr.  1;  18  Gr.  138;  but  it  was  held  that  the 
Crown  might  proceed  in  Chancery  for  dues  alleged  to  be  fraudulent- 
ly withheld,  although  there  were  no  equitable  circumstances  con- 
nected with  the  demand:  Attorney-General  v.  Walker,  25  Gr.  233. 

Relief  3O.   The  High  Court  shall  have  power  to  relieve  against 

forfeiture    a  forfeiture  for  breach  of  a  covenant  or  condition  in  any 
of  covenant  ^ease  to  insure  against  loss  or  damage  by  firef  where  no  loss 
to  insure    or  damage  by  fire  has  happened'and  the  breach  has,  in.  the 
cas^s. a      opinion  of  the  Court,  been  committed  through  accident 
22^23  v.CcT°r  mistake,  or  otherwise  without  fraud  or  gross  negligence, 
35,  s.  4.   ft  ancj  there  is  an  insurance  on  foot  at  the  time  of  the  appli- 
cation to  the  Court  in  conformity  with  the  covenant  to 
insure,  upon  such  terms  as  to  the  Court  may  seem  fit.     58 


aft/3 


Under  the  general  jurisdiction  of  the  Court  of  Chancery  now 
In^tiie  High  "Court  independently  of  this  sectionT  it~has  power  to 
. relieve  against  forfeitures  in  cases  other  than  those  provided  for^iii 
this  seotion:  see  sec.  57  (3).  infra.  Wherever  a  penalty  or  a  for- 
feiture is  imposed  to  secure  the  performance  of  some  act,  or  the 
enjoyment  of  some  right  or  benefit,  if  the  breach  of  the  act,  or  the 
withholding  of  the  right  or  benefit  can  be  adequately  compensated  in 
money,  relief  from  the  penalty  or  forfeiture  may  be  decreed:  e.g., 
where  the  payment  of  a  larger  sum  is  imposed  in  the  event  of  failure 
to  pay  a  stipulated  sum  by  a  given  day,  such  larger  sum  is  regarded 
as  merely  a  security  for  legal  interest  during  the  time  the  money  is 
in  default:  Aylet  v.  Dodd,  2  Atk.  239;  Sloman  v.  Walter,  1  Bro.  C.  C. 
418;  Sanders  v.  Pope,  12  Ves.  282;  Davis  v.  West,  12  Ves.  475.  So 
where  the  performance  of  several  acts  is  secured  by  a  covenant  to  pay 
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a  sum,  which  as  to  some  of  the  Acts,  would  be  too  large,  and  as  to  Sec.  31. 
others  too  small,  a  compensation  for  the  injury,  the  sum  is  consider- 
ed to  be  a  penalty:  see  Kemble  v.  Farren,  6  Bing.  141.    But  where  the 

cannot  be  measured,_then_the_sum  agreed 


to    be    paid_Jn^_de£auJt. .  of  .__ 

froni   which  no  relief  ^a:"  +*<*  granted  T-^*feyM*  v.  Kinnier,  f 

VV6,  TS&TGalsicorthi/  v.  Strutt,  1  Ex.  659;  Law  v.  Redditch,  1892, 

1  Q.  B.  127;  66  L.  T.  76;  Elphinstone  v.  Monlcland,  etc.,  11  App.  Cas. 

332.     See  also  note  to  sec.  57  (3),  and  Townsend  v.  T.  H.  &  B.  Ry.  Co., 

28  Ont.  195,  there  mentioned. 

Relief  will  be  given  against  a  forfeiture  incurred  by  the  omission 
of  a  mere  money  payment,  e.g.,  the  payment  of  taxes  under  a  cove- 
nant: Buckley  v.  Beigle,  8  Ont.  85;  but  see  R.  S.  O.  c.  170,  s.  13  (7), 
as  to  non-payment  of  rent. 

The  general  leaning  of  the  Court  was  formerly  against  granting 
relief  against  forfeitures  for  breach  of  covenants  to  repair  in  the 
absence  of  special  circumstances:  Hill  v.  Barclay,  16  Ves.  402;  18 
Ves.  62;  Gregory  v.  Wilson,  9  Ha.  683;  NoJces  v.  Gibbon,  3  Drew,  681; 
Croft  v.  Goldsmid,  24  Beav.  312;  Burt  v.  Gray,  1891,  2  Q.  B.  98;  but 
see  Bamford  v.  Creasy,  3  Giff.  675;  Hughes  v.  Metropolitan  Ry.  Co.,  2 
App.  Cas.  439;  niether  would  the  Court  grant  relief  against  a  for- 
feiture for  breach  of  a  covenant  by  a  lessee  not  to  assign  the  term 
without  leave:  Hill  v.  Barclay,  18  Ves.  at  p.  63;  Barrow  v.  Isaacs, 
1891,  1  Q.  B.  417;  68  L.  T.  86.  And  prior  to  the  29  Viet.  c.  28,  s.  5, 
on  which  this  section  is  founded,  the  Court  of  Chancery  would  not 
relieve  against  a  forfeiture  for  breach  of  a  covenant  to  insure:  Green 
v.  Bridges,  4  Sim.  96.  Relief  may  be  granted  under  this  section  in 
respect  of  a  covenant  contained  in  an  instrument  made  before  the 
passing  of  the  29  Viet.  c.  28,  as  regards  any  subsequent  breach:  Page 
v.  Bennett,  2  Giff.  117.  See  further  as  to  cases  in  which  the  Court 
will,  or  will  not,  relieve  against  penalties  and  forfeitures:  Story's 
Eq.  chap.  34. 

By  sec.  57  (3),  infra,  a  general  power  is  given  to  the  Court  to 
relieve  against  all  penalties  and  forfeitures.  Whether  the  Court  in 
the  exercise  of  its  discretion  will  relieve  against  forfeitures  wTiich  a( 
Court  of  Equity  would  not  formerly  relieve  against,  has  not  been 
determined:  see  Barrow  v.  Isaacs,  1891,  1  Q.  B.  417,  430;  64  L.  T. 
686. 

By  R.  S.  O.  c.  170,  s.  13,  special  provision  is  made  in  reference  to 
forfeitures  under  any  proviso  or  stipulation  in  a  lease,  for  a  breach 
of  any  covenant  or  condition  in  the  lease. 


The  Court,  where  relief  is  granted,  shall  direct  a  when 
record  of  such  relief  having  been  granted  to  be  made  by  granted, 
indorsement  on  the  lease  or  otherwise.     58  Y.  c.  12,  s.  27.  JSSrded 

Imp.  Act 

The  object  of  the  indorsement  required  by  this  section  is  probably 
for  the  purpose  of  identifying  the  instrument,  in  respect  of  which 
the  relief  is  granted,  to  give  notice  to  third  persons  dealing  with  the 
property,  of  the  fact  that  relief  has  been  granted  by  the  Court.     In'i 
the  case  of  lands  this  may  also  be  effected  by  the  registration  of  the) 
judgment. 
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32.  The  preceding  two  sections  shall  -be  applicable  in 
the  case  of  leases  for  a  term  of  years  absolute,  or  determin- 
able  on  a  life  or  lives  or  otherwise,  and  also  in  the  case 
of  a  lease  for  the  life  of  the  lessee  or  the  life  or  lives  of 
any  other  person  or  persons.     58  Y.  c.  12,  s.  28. 

33.  In  any  action  or  proceeding  in  the  High  Court  for 
partition  or  sale  of  the  estate  of  joint  tenants,  tenants  in 
common  or  co-partners,  where  any  of  the  persons  interested 
in  the  lands  whereof  partition  or  sale  is  sought  are  un- 

Vnown  tn  flip  plaintiff^  or  liave  not  been  hpnrrl  of  for  thrift 

years  or  upwards^  the  Court  shall  have  the  same  jurisdic- 
tion that,  in  proceedings  under  The  Partition  Act,  it  pos- 
sesses for  the  purpose  of  binding  the  interests  of  such  per- 
sons and  dealing  with  the  estate  of  such  of  them  as  Ity 
reason  of  long  continued  absence  may  reasonably  be  be- 
lieved to  be  dead;  and  the  like  proceedings  may  be  taken 
in  such  action  or  proceeding  for  the  said  purposes  as  might 
be  taken  upon  a  petition  under  the  said  Act  ;  and  every 
deed  or  vesting  order  made  in  any  such  action  or  proceed- 
ing shall  have  the  same  effect  as  a  deed  or  vesting  order 
made  in  proceedings  under  the  said  Act.  58  Y.  c.  12, 
s.  29. 

The    effect  of    this    section  is  to  enable  the  Court  in  nn  ordinary 
suit  to  avail  itsolf  of  thp  pov<»vo   t>n«i    nntV^rities  conferred  upon  it 


by  The  Partition  Act,  without  resorting  to  the  procedure  laid  down  in 
that  Act;  see  Bennett  v.  Bennett,  S  Gr.  440;  Casseu  v.  Cassey,  lo  Gfr. 
399;  Mttnro  v.  Munro,  Ib.  431;  and  see  Rules  956,  957,  and  notes. 


The  High  Court  shall  have  jurisdiction  to  grant 
alimony  to  any  wife'who  would  be  entitled  to  alimony  by 
the  law  of  England,  or^o  any  wife  who  would  be  entitled 
by  the  law  of  -England  to  a  divorce  and  to  alimony  as  in- 
cident theretofr>r  to  any  wife  whose  husband  lives  separate 
from  her  without  any  sufficient  cause  and  under  circum- 
stances which  would  entitle  her,  by  the  law  of  England, 
to  a  decree  for  restitution  of  conjugal  rights;  and  alimony 
when  granted  shall  continue  until  further  order  of  the 
Court.  58  Y.  c.  12,  s.  30. 

The  jurisdiction  by  this  section  conferred  on  the  High  Court,  is 
part  of  the  jurisdiction  formerly  exercised  in  England  by  the 
Ecclesiastical  Courts,  as  incident  to  proceedings  for  divorce  or 
judicial  separation. 

Where  proceedings  are  instituted  against  a  defendant  for  alimony, 
if  he  is  about  to  quit  Ontario  with  intent  to  defraud  his  creditors 
generally,  "or  the  plaintiff  in  particular,  he  is  liable  to  be  arrested  and 
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held    to    bail:    see    II.  S.  O.  c.  80,   s.  2,  Rule    1022:  Richardson    v.  Sec.  35. 
Richardson,  8  P.   It.  274;  Keedham  v.  Needham,  29  Gr.   117;  Harn  v. 
Earn,  4  U.  C.  L.  J.  261. 

The  defendant  may  be  discharged  from  arrest  if  on  the  facts  it 
shall  appear  that  the  plaintiff  cannot  reasonably  be  expected  to 
succeed  in  the  action:  Macpherson  v.  Macpherson,  2  Ch.  Ch.  222.  The 
order  of  arrest  issued  pendente  lite  remains  in  force  after  judgment 
even  though  the  wife  resides  out  of  the  jurisdiction:  see  Macdonald  v. 
Macdonald,  5  U.  C.  L.  J.  66. 

Pending  the  action,  if  the  wife  is  in  need  of  support,  an  order  may 
be  granted  for  payment  of  interim  alimony;  as  to  the  mode  of 
obtaining  interim  alimony:  see  Form  9  k,  Rules  370,  371,  and  notes. 

The  only  bar  in  England  to  a  suit  for  restitution  of  conjugal  rights 
is  cruelty  or  adultery  on  the  part  of  the  plaintiff;  and  cruelty  or 
adultery  therefore  under  this  section  is  the  only  bar  to  an  action  by 
a  wife  for  alimony  against  a  husband  who  declines  to  live  with  Ker: 
Nelligan  v.  Nelligan,  26  Ont.  8. 

Permanent  alimony  is  granted  where  the  husband  has  been  guilty 
of  desertion  and  cruelty:  Severn  v.  Severn,  3  Gr.  431;  or  desertion, 
where  coupled  with  other  acts  of  cruelty,  II). ;  or  cruelty  alone:  Jack- 
son v.  Jackson,  8  Gr.  499;  but  not  as  a  rule  where  he  has  only  been 
guilty  of  a  solitary  act  of  personal  violence:  Rodman  v.  Rodman,  20 
Gr.  428.  So  also  it  may  be  granted  for  desertion  and  adultery: 
Henderson  v.  Henderson,  19  Gr.  464;  and  perhaps  for  adultery  alone: 
Howey  v.  Howey,  27  Gr.  57;  Aldrich  v.  Aldrich,  21  Ont.  447;  or  for 
wrongfully  accusing  the  wife  of  adultery:  see  Ferris  v.  Ferris,  7  Ont. 
496.  But  where  the  wife  leaves  the  husband  without  sufficient 
cause  she  is  not  entitled  to  alimony:  Edwards  v.  Edwards,  20  Gr.  392; 
and  it  would  seem  that  where  the  husband  refuses  to  live  with  her 
by  reason  of  her  cruelty  or  adultery,  she  is  not  entitled  to  alimony: 
Nelligan  v.  Nelligan,  supra.  The  condonation  by  a  wife  of  acts  of 
cruelty  by  her  husband,  is  annulled  by  repetition  of  such  acts: 
Bavin  v.  Bavin,  27  Ont.  571. 

Persistent  and  malicious  charges  by  a  wife  against  her  husband  of 
an  abominable  offence  against  morality,  is  held  not  to  be  legal  cruelty: 
Ruszrjj  v  R,I*«PU.  1  «07,  A  C..  aflfy  77  L.  T.  249;  but  it  was  held 
sufficient  ground  for  refusing  a  restitution  of  conjugal  rights: 
Russell  v.  Russell,  1895,  P.  315;  73  L.  T.  295. 

A  judgment  for  alimony  may  be  suspended  on  the  application  of 
the  husband  on  proof  of  the  wife's  subsequent  adultery:  Severn  v. 
Severn,  14  Gr.  150:  but  a  husband  who  has  deserted  his  wife,  is  not 
entitled  as  of  right  to  have  a  judgment  against  him  for  alimony 
vacated  on  his  afterwards  offering  to  receive  ami'  maintain  her: 
Oronk  \.  CronU,  19  Gr.  283. 

«5*>.  An  order  or  judgment  for  alimonv  mav  be   regis- 
tered in  any  Registry  Office  in  Ontario,  and  the  registra-  may'be  re* 
tion  shall,  so  long  as  the  order  or  judgment  registered  re-  andthus  %  O £.R  > 
mains  in  force,  bind  the  estate  and  interest,  of  every  der  bind  lands'  <g  H    *  .  2 
scription   which   the  jjeJiendant   has   in   any  lands  in  the 
Connt^or  Counties  where  the  registration   is  made,  and 
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operate  thereon  in  the  same  manner  and  with  the  same 
effect  as  the  registration  of  a  charge  by  the  defendant  of 
a  life  annuity  on  his  lands.  58  V.  c.  12,  s.  31. 

A  judgment  for  alimony  is  registered  by  means  of  a  certificate: 
see  R.  S.  O.  c.  136,  s.  52. 

The  charge  created  by  the  registration  of  a  judgment  for  alimony, 
binds  all  the  lands  of  the  defendant  in  the  registration  division  in 
which  the  registration  is  made.  The  judgment  itself  does  not  con- 
tain  any_clause  creating  a  lienT^ior  does  it  specify  any  Jnnda  tn  ^ 
Hound :  it  can  only  ]>e  registered  union;;-  the  instruments,  liaviiui.  ill) 
local  description,:  (see  K.  S.  Q.  c.  136,  s.  29).  The  simple  fact  of 
registratioiL_crea t rs  the  charge.  This  charge  may  be  enforced  by 
a  petition  in  the  alimony  action,  where  the  defendant  has  made  de- 
fault in  paying  the  alimony  ordered  to  be  paid.  Upon  such  a  peti- 
tion the  Court  may  order  the  land  bound  by  the  judgment,  or  such 
part  thereof  as  may  be  deemed  necessary,  to  be  sold  and  the  pur- 
chase money  to  be  applied  in  payment  of  the  arrears  of  alimony, 
and  the  alimony  as  it  accrues.  For  form  of  order  in  such  a  case, 
see  Forrester  v.  Forrester,  D.  B.  37,  fo.  232. 

The  charge  created  by  a  registered  judgmentjmder  this  section  is 
not  affeftof]  hy  «"  ncgigT}pionf  for  THe  benefitof  creditors  subse- 
quently made  bv  the  dpfpm1n.nt.T  and  the  pln.int.iff  is  not  obliged  to  rank 
pari  passu  with  ofhpr  ^rorlitors  of  the  defendant  under  R.  S.  Or  c. 
124.  s.  9i  Abraham  v.  Abraham,  19  Ont.  256;  18  Ont.  App.  436;  nor 
is  the  charge  affected  by  the  plaintiff  recovering  judgment  in  another 
Court  for  instalments  of  alimony  in  arrear:  Lee  v.  Lee,  27  Ont.  193. 


dlr'lffecT      ^*    ln  every  caap  in  wlnV.li  the  Court  has  authority  to 
of.  '  order  the  execution  of  a  deed,  conveyance,  transfer  or  as- 

signment of  any  property,  real  or  personal,  the  Court  may 
by  order  vest  such  real  or  personal  estate  in  such  person  or 
persons,  and  in  such  manner,  and  for  such  estates,  as  would 
be  done  by  any  such  deed,  conveyance,  assignment  or 
transfer  if  executed;  and  thereupon  the  order  shall  have 
the  same  effect  as  if  the  legal  or  other  estate  or  interest  in 
the  property  had  been  actually  conveyed,  by  deed  or  other- 
wise, for  the  same  estate  or  interest,  to  the  person  in  whom 
the  same  is  so  ordered  to  be  vested,  or  in  the  case  of  a  chose 
in  action,  as  if  such  chose  in  action  had  been  actually  as- 
signed to  such  last-mentioned  person.  58  V.  c.  12,  s.  32. 

The  power  of  the  Court  to  grant  a  vesting  order  extends  to  every 
case  where  it  has  power  to  order  the  execution  of  a  conveyance, 
transfer,  or  assignment,  of  any  property,  real  or  personal;  but  the 
Court  cannot  order  the  execution  of  any  conveyance  by  any^  person 
who  is  not  before  tho  Court  and  amenable  to  its  jurisdiction  and 
it  can  therefore  only  vest  the  interests  of  those  who  are  before  the- 
Court  and  subject  to  its  jurisdiction:  Re  Heicish,  17  Ont.  454,  as  to 
the  report  of  which  see  Ayerst  v.  McClean,  10  C.  L.  T;".  341. 

Where  lands  are  sold  under  the  judgment  or  order  of  the  Court. 
a  conveyance  by  the  person  having  the  legal  estate  is  all  that   is- 
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necessary  to  vest  the  title  in  the  purchaser.  It  is  not  necessary  Sec.  36. 
that  parties  to  the  suit  having  purely  equitable  interests  should  also 
join  in  the  conveyance:  Rosa  v.  Steele,  1  Chy.  Ch.  94;  Moore  v.  Shin- 
n&rs,  1  Chyl  Ch.  59;  but  persons  haying  equitable  interests  who  were 
not  parties  to  the  action  would  not  formerly  (unless  represented 
sufficiently  by  persons  who  were  parties)  be  bound  by  the  judgment, 
and  it  was  necessary  for  a  purchaser,  before  taking  either  a  con- 
veyance or  vesting  order,  to  see  that  all  persons  having  any  interest, 
had  been  made  parties,  or  were  properly  represented  by  persons  who 
were  parties,  and  were  bound  by  the  judgment;  but  see  now  s.  58 
(11)  infra. 

By  a  vesting  order,  all  the  interest,.   legal  and  equitable,   of_the  Effect  of    / 
parties  to  the  action,  or  any  of  them,  may  be  vested  in  the  per^nri  vesting 
named  in  the  order:   Re  Robertson,  22  Gr.   449;   even  though   some  order' 


of  them  bp  infant^  Dntuildfinn  v.  Berry,  2  Chy.  Ch.  16.     But  where 

the  legal  estate  was  in  the  plaintiff,  who  became  the  purchaser  him- 

self at  a  sale  under  a  decree,  the  Court  refused  to  make  a  vesting  vesting 

order  because  it  had  no  power  to  order  him  to  convey  to  himself  :  order  when 

Bowen  v.  Fox,  1  Chy.  Ch.  387.      In  such  cases  the  purchaser's  title  refused. 

would  be  made  out  by  the  production  of  the  judgment  and  the  Mas- 

ter's   report    on    sale    duly    confirmed    (see    per    Maclennan,    Q.C., 

arguendo,  22  Gr.  452);  but  this  has  been  thought  an  unsatisfactory 

mode  of  proving  that  the  equitable  rights  have  been  extinguished, 

and  in  some  cases  under  similar  circumstances  vesting  orders  have 

been  made,  no  objection  thereto  being  raised  by  the  parties. 

A  vesting  order  will  not  be  granted  to  a  purchaser  except  on  proof  I 
of  payment  of  his  purchase  money,  or  on  evidence  entitling  him  to  • 
an  order  dispensing  with  its  payment. 

The  purchaser  JS^  entitled  to  a    convpvnnpp  with   nrrlinnr^  nnvflnnntB-PmyOinnQv 
for   title,    and   he    cannot    be    compelled   to    accept   a   vesting  orrlpy:  entitled  to 
see  Slater  v.  Fislcen,  1  Chy.  Ch.  1;   but  he  may,  if  he  chooses,  take  a 
vesting  order  instead. 

In  Slater  v.  Fiskcn,  supra,  it  was  held  that  a  purchaser,  before  Evidence. 
taking  a  vesting  order,  was  entitled  to  proof  that  the  persons  whose 
estates  were  sold  were  alive  at  the  time  of  the  sale;  but  in  deducing 
title  under  a  vesting  order  it  has  been  held  unnecessary  to  give  this 
evidence  because  the  order  will  be  presumed  to  be  rightly  made 
until  the  contrary  is  shown:  Re  Morse,  8  P.  R.  475;  and  see  Ghmn  v. 
Doble,  15  Gr.  655;  Shaw  v.  Orawford,  4  Ont.  App.  371;  McLean  \. 
Grant,  20  Gr.  76. 

Upon  a  sale  of  lands  by  the  Court,  notice  to  the  vendor's  solicitor  Notice  of 
of  the  application  for  a  vesting  order  "hv  7hp  purchaser  is  sufficient,  motion  for 
"and  notice  to  infants  interested  was  held  to  be  unnecessary^  Boulton  de^  "Og  c 
v.  Stegman,  1  Chy.  Ch.  199;    but  see  Thorne  v.  Chute,  2  Chy.  Ch.  221.  whom  to  be 
So  also  a  vesting  order  has  been  granted  ex  parte  where  a  party  to8iven- 
the  action  was  ordered  to  convey,  but  could  not  be  found  after  due 
diligence:  McNair  v.  Simpson,  1  Chy.  Ch.  299;  and  see  Lawrason  v. 
Buckley,  3  Chy.  Ch.  270,  where  the  costs  of  the  motion  were  ordered 
to  be  paid  out  of  the  purchase  money.   But  where  one  of  the  plaintiffs 
had  become  the  purchaser  in  a  mortgage  action,  notice  of  a  motion 
to  dispense  with  payment  into  Court  and  for  a  vesting  order  was  re- 
quired to  be  given  to  the  mortgagor  who  had  appeared  in  the  suit: 
McMaster  v.  Kempshall,  1  Chy.  Ch.  329. 


36. 


THE  JUDICATURE  ACT, 


Sec.  37.  Where  a  purchaser  takes  a  vesting  order  he  usually,  waives  .  all 

Purchaser   Abjection  to  the  title,  and  if  possession  has  not  previously  been  de- 
taking  v.  o.  livered  to  him,  he  assumes  The  resj3onsibility  of  obtaining  possession: 


jectlons  bto  Bul1  v-  H^rver,  6  i*.  R-  36;  and  where  a  purchaser  after  the  lapse  of 
title,  etc.     a  year  from  obtaining  a  vesting  order,  applied  to  be  allowed  com- 


Infante. 


Trustee 

Acts. 


pensation  in  respect  of  certain  taxes  which  the  vendor  should  have 
paid,  the  application  was  refused:  Kincaid  v.  Kincaid,  6  P.  R.  93. 
But  so  long  as  the  purchase  money  remains  in  Court,  an  applica- 
tion by  a  purchaser  who  has  inadvertently  taken  a  vesting  order 
without  first  requiring  incumbrances  to  be  paid  off,  to  have  the  in- 
cumbrances  discharged  out  of  the  purchase  money,  will  be  granted: 
Fleming  v.  McDougall,  8  P.  R.  200;  Turrill  v.  Turrill,  7  P.  R.  142. 

As  regards  infants,  whose  estates  have  been  sold  under  the  direc- 
tion of  the  Court,  the  Court  may  order  some  person  to  execute  the 
conveyance  in  the  place  of  the  infants:  R^  S.  O.  c.  168.  s.  SL  and  the 
Master  in  Ordinary  or  a  Local  Master  may,  in  like  manner,  be 
ordered  to  execute  a  deed  for  adult  parties  who  have  been  committed 
to  gaol  for  contempt  in  refusing  to  execute  the  same,  after  the  ex- 
piration of  two  calendar  months  from  their  being  committed  or  de- 
tained under  such  process:  11  Geo.  4  &  1  W.  4,  c.  36,  s.  15:  see 
supra,  s.  28;  Ledyard  v.  Campbell,  O.  B.  26,  fo.  719. 

Under  the  Imperial  Trustee  Act,  1850,  the  Court  has  also  power 
to  make  vesting  orders:  see  sees.  5,  6,  7,  9,  10,  13,  14,  15,  16,  19, 
23,  25,  34,  35,  and  under  sec.  20,  wherever  the  Court  can  under 
that  Act  make  a  vesting  order,  it  may  also  appoint  some  person  to 
execute  a  conveyance. 
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High  Court  shall  have  the  same  jurisdiction 
as  the  Court  of  Chancery  in  England  had  on  the  eighteenth 
day  of  March,  1865,  iri'  regard  to  enabling  infants,  with 
the  approbation  of  the  Court,  to  make  binding  settlements 
of  ^heir  rea]  an(j  personal  estate  on  marriage;  and  in  regard 

.  r.         1     .          _  .     .  /•     i        r*  • 

to  questions  submitted  lor  the  opinion  oi  the  Court  in  tne 
form  of  special  cases  on  the  part  of  such  persons,  as  may 
by  themselves,  their  committees  or  guardians,  or  otherwise, 
concur  therein.  58  Y.  c.  12,  s.  33  (1). 

Settlements.—  The  jurisdiction  of  the  English  Court  of  Chan- 
cery as  to  sanctioning  marriage  settlements  by  infants  of  their  pro- 
perty, was  on  the  18th  March,  1865,  regulated  by  the  Imp.  Stat. 
18  &JL9  Viet,  c.  43.  Tii£  Act  does  not  apply  to  males  under  twenty 
years  nor  females  under  seventeen  years:  see  sec.  4.  An  application 
for  the  sanction  of  the  Court  to  a  settlement  does  not  constitute 
the  infant  a  ward  of  Court  so  as  to  necessitate  the  Court's  inquiring 
into  the  propriety  of  the  marriage:  Seton,  5th  ed.,  903. 

This  Act  only  enables  the  Court  to  remove  the  bar  of  infancy, 
but  it  does  not  enable  an  infant,  even  with  the  sanction  of  the  Court, 
to  do  more  than  an  adult  could  doj.  e.  <7.,  where  an  infant  was  a 
married"w6man  and  made  a  post-nuptial  settlement  with  the  sanction 
of  the  Court  under  the  above-mentioned  Act,  but  the  settlement 
was  one  which  would  not  have  bound  her  if  she  had  been  an  adult; 
it  was  held,  notwithstanding  it  had  received  the  sanction  of  the 
Court,  to  be  invalid:  BucTtmaster  v.  Buckmaster,  35  Ch.  D.  21;  56  L*. 
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T.  795;  13  App.  Cas.  61;  Mills  v.  Fox,  37  Ch.  D.  153.    But  the  Act  Sec.  37. 
enables  an  infant  with  the  sanction  of  the  Court  to  make  a  valid 
post-nuptial  settlement  so  far  as  an  adult  can  make  one:  Re  Wall, 
50  L.  T.  435. 

In  England  applications  for  the  sanction  of  the  Court  to  a  settle- 
ment by  an  infant  are  required  to  be  supported  by  evidence  to  show, 
(1)  The  infant's  age;  (2)  If  there  is  any  parent  or  guardian;  (3)  If 
none,  what  near  relatives,  and  with  whom,  and  under  whose  care 
the  infant  is;  (4)  Infant's  parents'  rank  and  position;  (5)  Infant's 
fortune  and  property;  (0)  The  age,  rank  and  position  of  the  other 
party;  (7)  His  property,  fortune  and  income;  (8)  The  fitness,  and 
consent  to  act,  of  the  trustees:  Seton,  4th  ed.,  766. 

A  post-nuptial  settlement  by  a  married  woman  while  an  infant, 
made  under  the  sanction  of  the  Court,  was  held  valid  against  credi- 
tors: Hemingway  v.  Braithicaite,  61  L.  T.  224. 

A  settlement  made  by  an  infant  without  the  sflrnftinn  of  the  Court 
wasjield  binding  on  tne  settlor,  hejiot  having  attempted  to  rppndJfttP 
it  until  tne  lapse"  or  tour  years  aft^  ^attaJnmg,  his  miijnrjty!  Edtrnrda 
v.  Carter,  1893,  A.  (J.  300;  69  L,.  T.  153;  sed  vide  Re  Jones,  Farring- 
ton  v.  Forrester,  1893,  2  Ch.  461;  a  settlement  made  by  a  quarried 
woman  while  an  infant  may  be  ratified  by  her  on  coming  of  age, 
notwithstanding  her  coverture:  Re  Hodson,  1894,  2  Ch.  421. 

Special  Cases.— The  jurisdiction  of  the  English  Court  of  Chan-  Special 
eery  in  regard  to  special  cases  on  the  18th  March,  1865,  was  regu-  cases, 
lated  by  Imp.  Stat.  13  &  14  Viet.  c.  35.    By  this  Act  a  special  case 
may  be  stated  without  commencing  an  action.    Provision   is  made 
by  Rules  372-375  for  stating  a  special  case  after  action  commenced. 

By  13  &  14  Viet.  c.  35  (supra),  s.  1,  persons  interested  in  any  ques- 
tion as  to  the  construction  of  any  Act  of  Parliament,  deed,  will,* etc., 
or  as  to  the  title,  etc.,  to  any  real  or  personal  estate  contracted  to 
be  sold,  or  as  to  any  other  matter  falling  within  the  jurisdiction  of 
Equity,  may  concur  in  stating  a  special  case  for  the  opinion  of  the 
Court,  and  executors,  administrators  and  trustees  may  concur  there- 
in. By  s.  2  the  committee  of  a  lunatic's  estate  may  concur  with  the 
sanction  of  the  Lord  Chancellor  or  of  the  Lords  Justices;  (but  in 
Ontario  the  sanction  of  nnv  one  of  ty  .Turing  nf  tho  TTigfr  Cf>"r_fl\  4 
would  seem  to  be  sufficient:  R.  S.  Q.  c.  65.  s.  2).  By  s.  3  a  husBand J 
may  concur  for  his  wife,  if  she  has  no  distinct  interest;  and  if  her 
interest  is  distinct,  she  may  concur  if  her  husband  does  so.  By  s.  7 
the  special  case  is  to  be  entitled  as  a  cause;  lunatics,  infants,  etc., 
are  to  be  described  as  such,  and  their  guardians  named.  But  in 
Ontario  the  service  on  persons  under  disability,  and  the  appointment 
of  guardians  ad  litem  for  them,  is  regulated  by  Rule  152. 

A  married  woman,  if  plaintiff,  and  her  husband  defendant,  former- 
ly required  a  next  friend:  13  &  14  Viet.  c.  35,  s.  7:  but  now  see  R. 
S.  O.  c.  163,  s.  15;  Rule  199.  By  s.  9,  the  special  case  is  to  state 
how  any  infant's  guardian  is  constituted  (sed  vide  Rule  152);  and 
the  concurrence  of  any  married  woman  concurring  in  her  own 'right. 
It  would  seem  proper  that  the  case  should  be  signed  by  all  parties, 
or  their  solicitors,  or  guardians  ad  litem.  By  s.  14,  the  Court,  upon 
the  hearing,  may  determine  the  questions  raised,  or  any  of  them, 
and  by  decree  declare  its  opinion  without  proceeding  to  administer 
any  relief  consequent  thereon;  or  may  decline  to  decide.  By  s.  15 
the  declaration  is  to  indemnify  trustees.  By  s.  16  the  Court  may 
suspend  acting  on  the  declaration  on  such  conditions,  if  any,  as  it 
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Sec.  38.  thinks  fit.  By  s.  17  the  case  is  to  be  a  Us  vendens.  and  inav  be  regis- 
•j^ered  as  suctu  By  s.  18  the  documents  referred  to,  and  the  copies 
thereof,  or  extracts  therefrom,  identified  by  the  signatures  of  the 
solicitors  for  the  parties  or  their  Toronto  agents,  may  be  read  with- 
out further  proof,  and  semble  they  ought  to  be  put  in  at  the  hearing 
and  marked  by  the  Registrar:  Watson  v.  Rodwell,  11  Ch.  D.  150,  153; 
and  any  document  admitted  by  the  case  to  be  in  the  possession  of 
any  party  may  after  appearance  by  the  defendants  be  ordered  to  be 
deposited  and  produced.  By  s.  32  the  costs  of  all  proceedings  under 
the  Act  are  in  the  discretion  of  the  Court.  By  s.  33  all  decrees  and 
orders  are  to  be  subject  to  rehearing,  appeal  and  review,  and  to  be 
discharged  and  varied  as  if  made  on  bill. 

Fictitious  questions  will  not  be  entertained,  so  as  to  give  the  Court 
jurisdiction  in  matters  not  cognizable  under  the  Act:  Pryse  v.  Pryse, 
15  Eq.  86;  and  see  Key  v.  Key,  4  D.  M.  &  G.  73.  All  persons  bene- 
ficially interested  should  be  parties:  Enticistle  v.  Cannon,  4  W.  R. 
450;  and  trustees  must  be  parties  to  a  case  for  construing  the  trust 
deed:  Vorley  v.  Richardson,  8  D.  M.  &  G.  12G.  Where  some  of  the 
parties  beneficially  interested  are  out  of  the  jurisdiction,  but  others 
having  identical  interests  are  before  the  Court,  the  presence  of  the 
absentees  may  in  the  discretion  of  the  Court  be  dispensed  with:  Re 
Brown,  29  Beav.  401. 

The  case  must  be  framed  so  that  the -rights  of  the  parties  can  be 
determined,  or  the  Court  will  decline  to  answer  the  questions  sub- 
mitted: Bulkely  v.  Hope,  4  W.  R.  280.  The  Court  will  not  act  on 
inferences  drawn  by  the  parties,  but  necessary  facts  should  be 
proved  by  affidavit:  Domville  v.  Lanib,  9  Ha.  Iv. 

The  case  may  be  amended:  see  Rule  312;  but  where  a  material 
fact  was  omitted  in  the  case,  but  was  admitted  by  all  parties  at  the 
hearing,  prefacing  the  order  with  a  recital  to  that  effect  was  held 
to  be  sufficient:  Lane  v.  Delenham,  11  Ha.  188;  17  Jur.  1005. 

But  an  amendment  after  final  judgment  cannot  be  allowed:  John- 
ston v.  Consumers'  Gas  Co.,  17  P.  R.  297;  and  see  S.  C.  23  Ont.  App. 
566;  78  L.  T.  270. 

The  court  38.  The  High  Court  shall  have  jurisdiction  to  try  the 
validity  of  last  wills  and  testaments,  whether  the  same  re- 
spect real  or  personal  estate,  and  whether  probate  of  the 
will  has  been  granted  or  not,  and  to  pronounce  such  wills 
and  testaments  to  be  void  for  fraud  and  undue  influence 
or  otherwise,  in  the  same  manner  and  to  the  same  extent 
as  the  Court  has  jurisdiction  to  try  the  validity  of  deeds 
and  other  instruments.  58  Y.  c.  12,  s.  34. 

Originally  the  jurisdiction  to  try  the  validity  of  last  wills  and  tes- 
taments affecting  personal  estate  belonged  exclusively  to  the  Court 
of  Probate;  and  where  they  affected  real  estate,  it  belonged  to  the 
Superior  "Courts  of  Law:  see  Story's  Eq.  s.  1445.  This  section  is  a 
perpetuation  of  an  Act  (12  Viet.  c.  64,  passed  in  1849),  which  con- 
ferred a  concurrent  jurisdiction  in  reference  to  these  matters  upon 
.the  Court  of  Chancery. 

The  Provincial  Court  of  Probate  was  established  in  1793  by  33 
Geo.  3,  c.  8;  and  in  1858  it  was  abolished,  and  the  Surrogate  Courts 
were  constituted  on  their  present  basis  by  22  Viet.  c.  93. 


of  wills. 
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The  jurisdiction  of  the  High  Court,  as  regards  wills  affecting  3ec.  39. 
personalty.  depends  oh  this  section;  but  as  regards  wills  affecting 
realty  the  jurisdiction  of  the  High  Court  would  seem  to  depend 
not  only  on  this  section,  but  also  on  sees.  25  and  41,  by  which  the 
jurisdiction  of  the  former  Superior  Courts  of  Law  is  vested  in  the 
High  Court. 

Letters  probate  are  notwithstanding  The  Devolution  of  Estates  Act, 
now  II.  S.  O.  c.  127,  only  prima  facie  evidence  as  far  as  realty 
is  concerned  of  the  testamentary  capacity  of  the  testator;  and  in  an 
action  asserting  title  under  a  will,  the  defendant  may  give  evidence 
showing  want  of  testamentary  capacity:  Sproule  v.  Watson,  23  Ont. 
App.  692. 

For  cases  in  which  wills  have  been  contested  on  the  ground  of  the 
mental  incapacity  of  the  testator:  see  Broicn  v.  Bruce,  19  U.  C.  Q. 
B.  35;  Menzies  v.  White,  9  Gr.  574;  Ernes  v.  Ernes,  11  Gr.  325;  Martin 
v.  Martin,  15  Gr.  586;  Ingoldsby  v.  Ingoldsby,  20  Gr.  131;  Wilson  v. 
Wilson,  22  Gr.  39;  and  for  cases  in  which  wills  have  been  sought  to 
be  set  aside  as  having  been  obtained  by  undue  influence:  see  Water- 
house  v.  Lee,  10  Gr.  176;  Donaldson  v.  Donaldson,  12  Gr.  431;  Wilson 
•v.  Wilson,  22  Gr.  39;  24  Gr.  377;  Re  White,  Kersten  v.  Tane,  22  Gr. 
547;  24  Gr.  224;  Thompson  v.  Torrance,  28  Gr.  253;  9  Ont.  App.  1. 

This  section  provides  that  the  Court  may  pronounce  wills  void  for 
fraud  and  undue  influence  or  otherwise  in  the  same  manner  and  to 
the  same  extent  as  the  Court  has  jurisdiction  to  try  the  validity  of 
deeds  and  other  instruments.  The  cases  in  which  Courts  of  Equity 
are  accustomed  to  set  aside  deeds  and  other  instruments  for  fraud, 
where  they  are  voidable  and  not  merely  void,  are  first  where  there 
is  actual  fraud  in  the  party  defendant  in  which  the  party  plaintiff 
has  not  participated.  Secondly,  where  there  is  a  constructive  fraud 
against  public  policy,  and  the  party  plaintiff  has  not  participated 
therein.  Thirdly,  where  there  is  a  fraud  against  public  policy,  and 
the  party  plaintiff  has  participated  therein,  but  public  policy  would 
be  defeated  by  allowing  it  to  stand.  And  lastly,  where  there  is  a 
constructive  fraud  by  both  parties,  but  they  are  not  in  pari  dclicto: 
Story,  s.  695. 


(1)  The  High  Court  may  remove  an  executor  or  Powers  of 

j      ...  '7      i  -,     ^  High  Court 

administrator  upon  the  same  grounds  as  such  Court  may  as  to  re- 
remove  any  other  trustee,  and  may  appoint  some,  other 
proper  person  or  persons  to  act  in  the  place  of  the  executor 
or  administrator  so  removed. 

(2)  The  order  may  be  made  'upon  the  application  of  any 
executor  or  administrator  desiring  to  be  relieved  from  the 
duties  of  the  office,  or7/of  any  executor  or  administrator 
complaining  of  the  conduct  of  a  "co-executor  or  co-ad  mjp- 
istrator,  or  of  any  person  interested  in  the  estate  of  the 
deceased. 

(3)  Subject  to  any  Eules  to  be  made  under  this  Act  the 

practice  in  force  for  thft  removal  r>-F  rmy  nt.liftr  trnst.pp  shall 
be  applicable  to  proceedings  tn  be  taken  in  the  High  Court 
under  this  section. 


ff'foty 


Executor 
of  an 
executor. 
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Sec.  40.  (4)  Where  the   executor  or  administrator  removed  is 

not  a  sole  executor  or  administrator  the  Court  need  not, 
unless  it  sees  fit,  appoint  any  person  to  act  in  the  room  of 
the  person  removed,  and  if  no  such  appointment  is  made 
the  rights  and  estate  of  the  executor  or  administrator  re- 
moved shall  pass  to  the  remaining  executor  or  administrator 
as  if  the  person  so  removed  had  died. 

(5)  The  executor  of  any  person  appointed  an  executor 
under  this  section  shall  not  by  virtue  of  such  executor  ship 
be  an  executor  of  the  estate  of  which  his  testator  was  ap- 
pointed executor  under  this  section,  whether  such  person 
acted  alone  or  was  the  last  survivor  of  several  executors. 

?emovSy  f    (6)  A  certified  copy  of  the  order  of  removal  shall  be 
^filed  with  the  Surrogate  Clerk  and  another  copy  with  the 
^Registrar  of  the   Surrogate  Court  by  which  probate  or 
administration  was  granted,  and  such  officers  shall,  at  or 
upon  the  entry  of  the  grant  in  the  registers  in  their  respec- 
tive offices,  make  in  red  ink  a  short  note  giving  the  date 
and  effect  of  the  order,  and  shall  also  make  a  reference 
thereto  in  the  index  of  the  register  at  the  place  where  such 
grant  is  indexed.     59  Y.  c.  18,  s.  4. 


The  Court  will  not  niulor  this  sootinii  nr-f  iip^n  n  Kmnmn]-v_  petition. 
or  otherwise,  than  in  yv\  Mpfior,  ™>mnvt>  n  trustee  or  j^ppmt<>r  i>l  "- 
vitum:  Re  Davis,  17  P.  K.  187.  See  also  note  to  sec.  20,  p.  IS. 

diction.          ^^*    r^ne  High.  Court  shall  also  have  jurisdiction— 

testament8  ^*  ^n  matters  testamentary  as  provided  in  sections  33 
ary.  '  to  35  inclusive  of  The  Surrogate  Courts  Act. 

Kev.  Stat. 
c.59. 

Appeals          2.  On  any  appeal  from  the  judgment  or  decision  of  the 

O  £fO  j  VJOT-  *J  J.      A  V  dJ 

judgment  Commissioners  under  The  Act  to  Prevent  Trespasses  to 
sioriersun- Public  Lands,  as  provided  in  the  said  Act. 

der  Rev. 
Stat.  c.  33. 

Lunatics  3.  In  respect  of  lunatics  and  infants  and  their  property 
rants"  and  estates,  as  provided  by  The  Act  respecting  Lunatics 
Rev.  stat.  and  The  Act  respecting  Infants. 

cc.  65  and 

m^nta?yta  4.  In  respect  of  guardians  and  trustees,  as  provided  by 
Revrdstats'  ^he  Act  respecting  Infants. 

c.  168.  .    . 

Partition.  5.  In  respect  oi  partition  and  sale  oi  real  estate  as  pro- 
SeiV23Stat>  vided  in  The  Partition  Act.  58  Y.  c.  12,  s.  35. 

estates.  6.  In  respect  of  leases  and  sales  of  settled  estates,  as 

Rev.  stat.    provided  in  The  Settled  Estates  Act.    58  Y.  c.  20,  s.  2  (5). 
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Matters   Testamentary.  —  The   clauses  of  the   Surrogate  Courts  ^ec.  41. 
Act  referred  to,  provide  for  the  transfer  of  contentious  matters  re-  1 
garding  the  grant  of  probate  or  administration  from  the  Surrogate! 
Court  t9  the  High  Court  (a)  where  the  parties  agree,  or  (&)  where  a 
Judge  of  the  High  Court  so  orders. 

The    High    Court    has    also    original    jurisdiction    to    appoint    an 
administrator  ad  litern:    Rule  195;  but  it  h^s, 


to  grant  probate  of  n.  willT  or  tetters  of  nrl  ministration:  and  where  a 
case  is  transferred  to  the  High  Court  from  the  Surrogate  Court, 
it  is  usually  ultimately  remitted  to  the  Surrogate  Court,  to  issue 
probate  or  administration,  as  the  case  may  require:  Thompson  v. 
Torrance,  28  Gr.  253;  see  Decree  in  that  case:  D.  B.  37,  fo.  192. 


Infants.  —  The  jurisdiction  by  this  section 
Court   over  infants  is   cumulative  on   that,  fl.lrpn.d 
section  26  (2)  and  s.  28.    As  to  the  general  jurisdiction  of  the  Court 
over  infants!  see  Story's  Eq.,  c.  35. 

Guardians  and  Trustees.  —  The  same  observation  applies  in  re- 
gard to  the  jurisdiction  over  trustees:  see  supra,  s.  26  (2)  and  s.  28.  - 

Partition.  —  The  like  observation  applies  in  regard  to  the  juris-  ^ 
diction  in  Partition:  see  sec.  28,  supra,  and  Story's  Eq.,  chap.  14, 
and  see  supra,  s.  33.  The  jurisdiction  under  The  Partition  Act  may 
be  exercised  in  any  ordinary  action  for  partition;  and  it  would  seem 
that  it  is  not  essential  that  the  procedure  prescribed  bv  t.hnt.  ~A*nt 
sfinnlH  V>P  sfrjff]v  pursued,  in  order  to  enable  tho  Court  to  exercise 
any  special—  D.owprg  Conferred  by  +hn*  Ar1"  F^  Bennett  v.  Bennett, 
8  Gr.  44G;  Cassey  v.  Cassey,  15  Gr.  399. 

Leases  and  Sales  of  Settled  Estates.  —  R.  S.  O.  c.  71,  now  re- 

gulates the  jurisdiction  of  the  Court  as  to  Settled  Estates.  Rules 
contained  in  the  original  Act  58  Viet.  c.  20,  regulating  matters  of 
practice  under  the  Act  are  now  included  in  the  Con.  Rules:  see 
Rules  973-990,  and  notes. 

Trior  to  58  Viet.  c.  20,  the  jurisdiction  of  the  High  Court,  in  re- 
gard to  leases  and  sales  of  settled  estates,  was  similar  to  that  of  the 
English  Court  of  Chancery,  on  the  18th  March,  1865:  see  R.  S.  O.. 
1887,  c.  44,  s.  32.  The  jurisdiction  was  therefore  that  conferred 
by  Imp.  Acts  19  <fe  20  Viet.  c.  120;  21  &  22  Viet.  c.  77;  25  &  26  Viet. 
c.  108;  28  Viet.  c.  45. 

41.    The  High  Court  shall  have,  generally,  all  the  juris-  General  ju 
diction  which,  prior  to  the  22nd  day  of  August,  1881,  was**8' 
vested  in,  or  capable  of  being  exercised  by,  the  Court  of 
Queen's  Bench,   Court  of  Chancery,   Court  of  Common 
Pleas,  and  Courts  of  Assize,  Oyer  and  Terminer,  and  Gaol 
Delivery  (whether  created  by  Commission  or  otherwise) 
and  the  High  Court  shall  be  deemed  to  be  and  shall  be  a 
continuation  of  the  said  Courts  respectively  (subject  to  the 
provisions  of  this  Act)  under  the  said  name  of  "  The  High 
Court  of  Justice  for  Ontario."    58  Y.  c.  12,  s.  36. 

As  to  criminal  jurisdiction  see  note  to  sec.  25,  supra. 
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jurisdiction    of    the 


elude  (subject  to  the  exceptions  hereinafter  contained)  the 
judges  con-  jurisdiction  which  at  the  commencement  of  this  Act,  was 
tinued.       vested  in  or  capable  of  being  exercised  by  the  Judges  of 
the  said  Courts  respectively,  sitting  in  Court  or  Chambers, 
or  elsewhere,  when  acting  as  .T-nrlgpc!  in  pnv.svmric.ft  nf  QT*y 
statute  or  law:    and  all  powers  given  to  any  such  Court, 
or  to  any  such  Judges,  by  any  statute;  and  also  all  minis- 
terial powers,  duties  "and  authorities,  incident  to  any  and 
every  part  of  the  jurisdiction.     58  Y.  c.  12,  s.  37. 

See  Eng.  Jud.  Act  of  1873,  s.  10. 

In  the  corresponding  English  section  10  the  same  Courts  are  men- 
tioned as  above,  and  several  others;  and  the  jurisdiction  is  said  to 
be  "  transferred  to  "  the  High  Court — an  expression  which  is  not 
used  in  this  Act. 

Where  a  person  fraudulently  personating  a  tetstator  had  forged 
mortgages  of  the  tetstator's  estate,  and  an  action  was  brought  to 
obtain  a  declaration  that  certain  mortgages  were  void,  and  to  have 
them  delivered  up,  Kay,  J.,  looking  at  this  enactment  said  that  Ee 
was  not  administering  equity  merely,  :md  should  therefore  give  the 
plaintiff  his  legal  remedy  as  to  the  deeds,  and  direct  them  to  be  de- 
.  livered  up  as  well  as  declare  them  void:  Cooper  v.  Vcscy,  51  L.  J., 
Chy.  141);  see  also  Manners  v.  Mac,  29  Ch.  D.  725. 

prfvnegaensd  43.  Every  Judge  of  the  High  Court  shall  have,  use  and 
of  judges.  exerc|se  an  the  rights,  incidents  and  privileges  of  a  Judge 
of  a  Court  of  Record  and  all  other  rights,  incidents  and 
privileges  as  fully  to  all  intents  and  purposes  as  the  same 
were,  prior  to  the  fifth  day  of  December,  1859,  used,  ex- 
ercised or  enjoyed  by  any  of  the  Judges  of  any  of  Her 
Majesty's  Superior  Courts  of  Common  Law  at  West- 
minster. 58  V.  c.  12.  s.  38. 

A  judge  to      44    The  judges  of  the  High  Court  shall,  in  rotation  or 
chambers,  otherwise,  as  they  may    agree    among    themselves,  sit  in 
^  Chambers  or  elsewhere,  and  there  transact  any  such  busi- 

/C  /  ,/(. //3.  ness  as  may  be  transacted  by  a  single  Judge  out  of  Court 
whether  such  business  be  in  the  Division  of  the  High 
Court  to  which  such  Judge  is  attached  or  in  another  Divi- 
sion, subject  to  the  right  of  appeal  as  provided  in  this 
Act  and  the  Rules  from  time  to  time  in  force.  58  Y.  c. 
12,  s.  39. 

As  to  the  business  which  may  be  transacted  in  Chambers:.  S£e 
Kyle  3f>(]-  as  to  the  jurisdiction  of  the  Master  in  Chambers.  Local 
Judges,  and  Local  Masters,  in  Chambers,  and  the  various  matters 
excluded  from  their  jurisdiction:  see  Rules  42-49. 
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The  business  before  a  single  Judge  in  Court,  other  than  trials,  Sees.  45-47 
is  regulated  by  sec.  G5_of  the  Jud.  Act  and  Rules  98  to  112. 

45.  Any  person  sitting  or  acting  as  Judge  at  any  As-  whlieact- 
sizes  or  sittings  of  the  High  Court  for  the  trial  of  causes,  jj?d  J|  0, 
matters,  and  issues,  in  the  City  of  Toronto,  may,  while  so  £«^esjn 
sitting  or  acting  as  such  Judge,  or  while  the  Assizes  or  may  act  'as 
sittings  last,  act  as  a  Judge  in  Chambers  ir>  nil  matters  as  if  chamber*. 
he  were  a  Judge  of  the  High  Court.     58  Y.  c.  12,  s.  40. 

This  section  applies  to  the  acting  Judge  of  Assize  at  the  City  of 
Toronto;  a  similar  provision  is  made  by  the  following  section  in 
regard  to  the  acting  Judge  of  Assize  in  any  outer  county. 

The  power  to  act  in  Chambers  hereby  conferred,  may  be  exercised 
not  only  by  a  Judge  of  the  Supreme  Court,  but  by  any  retired  Judge 
of  the  Supreme  Court,  Judge  of  a  County  Court,  or  Queen's  Counsel, 
appointed  to  hold  the  Assizes  under  s.  85. 

The  jurisdiction  in  Chambers  under  this  section  would  seem  to  i 
extend  to  all  actions,  and  not  merely  to  those  entered  for  trial:  see  ' 
sec.  46. 

Orders  made  by  a  Judge  at  the  Assizes  in  actions  set  down  for 
trial  thereat  should  be  signed  by  the  officer  who  acts  as  registrar 
at  such  sittings:  Waghorn  v.  Hawkins,  12  P.  R.  145.  The  same  rule 
probably  applies  to  orders  made  in  Chambers  by  the  Judge  of 
Assize. 

It  is  the  duty  of  the  officer  signing  the  order  to  see  that  it  is  in 
.proper  form,  and  correctly  embodies  the  order  actually  made  by  the 
Judge,  and  that  the  Court  fees  thereon  are  duly  paid.     It  shoutd  be 
entered  in  the  proper  office:  Rule  G35. 

The  Court  has  power  to  make  any  interlocutory  order  which  is 
reasonably  asked  for,  as  auxiliary  to  the  administration  of  justice 
-at  the  hearing:  Smith  v.  Peters,  L.  R.  20  Eq.  511. 

46.  Any  person  acting  as  a  Judge  at  any  Assizes  or^|°^esit' 

sittings  of  the  High  Court  for  the  trial  of  causes,  matters  Judge  of 

i  •  •         j  £     xi,  •       L.  •  i,  -u  4.  As8lze  may 

and  issues,  may,  in  and  ior  the  county  in  which,  he  is  act-  during  sit- 

ing, and  while  the  sittings  of  the  said  Court  last,  act  as  a  adjudge  in 
Judge  in  Chambers  in  all  matters  ent^ffl  "^  *™'*1  >>g-fnr/>  chambers. 
h1'^  as  if  he  were  a  Judge  of  the  High  Court.     58  Y.  c. 
12,  s.  41. 

See  note  to  sec.  45.  It  will  be  noticed  that  this  section  is  not  JJQ  j 
wide  in  its  terms  .q.s  sec.  45^  and  ttie  jurisdiction  in  'Chamberslierejfy  I 

'  | 


on  the  Judge  of  Assize  is  not  general,  but  'liinitpri   to  tho 
<r  matters  entered  for  trial  before  him." 

There  is  nothing  to  prevent  a  Judge  sitting  at  the  Assizes  from 
hearing  a  Chamber  motion  if  he  is  disposed  to  treat  the  Court  room 
as  his  Chambers:  Sarnia,  etc.  v.  Perdue,  11  P.  K.  224. 

47.   The  several  jurisdictions  vested  in  the  said  High 
Court,  shall  not  be  exercised  except  [in  the  name  of]  the  exercised 
said  High  Court  as  provided  by  this  Act,  save  as  otherwise  nigh 
in  this  Act  provided.     58  Y.  c.  12,  s.  42. 
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Secs.48,49.      In  Eng.  J.  A.  1873,  s.  22,  was  the  word  "  by  "  instead  of  the  words 
in  brackets. 

Orders  made  by  a  single  Judge  in  Court,  or  in  Chambers,  are  not 
drawn  up  as  the  order  of  the  Judge  making  them,  but  of  the  High 
Court.  All  judgments  and  orders,  whether  made  by  a  single  Judge 
or  by  a  Divisional  Court,  are  to  show  the  names  of  the  Judge  or 
Judges  who  pronounced  the  same:  Rule  623.  This  is  usually  done 
by  inserting  the  name  or  names  of  the  Judge  or  Judges  in  the  mar- 
gin of  the  order  under  the  title  of  the  Court:  see  Forms  102,  103. 


tionif?oicbe       ^  '  ^ie  jurisdiction  of  (a)  the  High  Court  of  Justice 

exercised    and  the  Court  of  Appeal,  respectively,  shall  be  exercised 

to  i?u?esS0f  (so  far  as  regards  procedure  and  practice)  in  the  manner 

provided  by  this  Act,  or  by  Rules  and  Orders    of    Court 

now  in  force  or  to  be  made  pursuant  to  this  Act  ;  and  where 

no  special  provisions  are  contained  in  this  Act  or  in  any 

such  Rules  or  Orders  with  reference  thereto,  it  shall  be 

exercised  as  nearly  as  may  be  in  the  same  manner  as  prior 

to  the  22nd  day  of  August,  1881.     58  V.  c.  12,  s.  43. 

(a)  Instead   of   the   word   "  of,"   the   English   Act   has   the   words 
"  by  this  Act  transferred  to." 

The  concluding  clause  must  probably  be  taken  to  be  modi- 
fied bv  Rules  '2  mid  3.  which  repeal  the  practice  and  procedure  ex- 
isting prior  to  22nd  Aug.  1881  (except  in  certain  cases  in  which  it  is 
expressly  continued  in  the  Con.  Riiles)  and  provide  that  in  the  ab- 
sence of  any  special  provision  the  practice  is  to  be  regulated  by 
analogy  to  the  Con.  Rules:  see  notes  to  those  Rules,  and  to  sec.  128. 

As  to  the  jurisdiction  given  to  a  Judge  as  a  persona  designata  and 
the  mode  of  enforcing  orders  made  by  him  in  that  capacity:  see_ 
&  O.  c.  7Q. 


Juris- 
diction of 
Court  of 
Appeal. 


JURISDICTION   OF   THE    COURT   OF   APPEAL. 

4O.    The  Court  of  Appeal  snall/Jbe  a  Superior  Court  of 
Record  and  sfiall  (aV4tft¥e-jappellate  jurisdiction  in  civil 


/  s 


and  criminal  cases^aTacTTrTciVil  cases  shall  have]  jurisdic- 
tion and.  power  to  hea^  and  determine  appeals  \from  any 
judgmentCor  order,  sav&as  hereinafter  nientionea,  of  the 
High  Court  or  of  any  Judges  thereof ,\subject  to  the  pro- 
visions of  tnis  Act,  and  to Vuch  Rules  and  Orders  oA  Coui't 
for  regulating-  the  terms  and  conditions  on  which  aWeals 
shall  be  allowed,  as  are  now  in  force  or  may  be  made\ pur- 
suant to  this  A\t.  58  Y.  c.  T2,  s.  44. 

(a)  Here  the  original  sec.  (13)  of  Jud.  Act,  1881,  had  the  words 
"  continue  to  have  all  the  jurisdiction  and  power  which  the  said 
Court  has  heretofore  had,  save  as  varied  by  or  under  this  Act." 
The  substituted  words  follow  the  language  of  the  R.  S.  O.  1877,  c.  38, 
s.  18,  which  defined  the  jurisdiction  of  the  Court  of  Appeal. 

The  words  in  brackets  are  not  in  the  English  section.  The  section 
otherwise  corresponds  with  the  first  part  of  the  English  J.  A.  sec.  19. 
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The  pre-existing  appellate  jurisdiction  in  civil  cases  was  if  any-  Sec.  49. 
thing  enlarged  by  the  original  of  this  section  (J.  A.  1881,  s.  13), 
which  conferred  the  jurisdiction  to  entertain  an  appeal  from  any 
"judgment  or  order";  see  Atty.-Gen.  v.  Bradlaugh,  14  Q.  B.  D.  667, 
and  notes  to  sec.  76.  The  right  of  appeal  has  been  made  subject  to 
new  restrictions:  see  sees.  72-74  and  77,  and  notes. 

In  the  Revision  of  the  Statutes  the  .words  "any  judgment  or 
order  "  have  evidently  been  considered  wide  enough  to  include  the 
cases  particularly  mentioned  in  R.  S.  O.  1877,  c.  38,  s.  18,  viz.: 
judgments  in  cases  arising  in  arbitration  matters,  motions  for  man- 
damus and  to  quash  by-laws. 

In  giving  an  opinion  on  a  special  case,  the  jurisdiction  exercised  by 
a  Court  is  judicial,  not  consultative,  so  that  its  decision  is  a  "  judg- 
ment or  order":  Overseers  of  Walsall  v.  L.  &  N.  W.  Rij.  Co.,  4  App. 
Cas.  30. 

In  Harmon  v.  Park,  29  W.  R.  750;  17  C.  L.  J.  389,  it  was  held 
that  an  appeal  would  lie  to  the  Court  of  Appeal  from  a  Divisional 
Court  on  a  question  as  to  whether  a  petition  against  a  municipal 
election  was  properly  instituted  as  being  an  order  of  the  High  Court 
of  Justice,  though  the  Act,  under  which  the  petition  was  presented, 
provided  that  a  decision  upon  the  hearing  of  the  petition  should  not 
be  appealable.  See  also  Corporation  of  Peterboro'  v.  Wilsthorpe,  12  Q. 
B.  D.  1.  See  further  the  notes  to  sec.  76. 

Criminal  Jurisdiction  of  Court  of  Appeal. — This  section  is 
not  intended  to  enlarge  the  jurisdiction  of  the  Court  of  Appeal  or  to 
give  it  any  criminal  jurisdiction  which  it  does  not  otherwise  possess: 
see  Cox  v.  Hakes,  15  App.  Cas.  per  Lord  Bramwell,  p.  527.  The 
criminal  jurisdiction  of  the  Court  of  Appeal  now  extends  only  to 
tHbse  cases  in  which  an  appeal  is  given  by  any  statute  of  the  Pro- 
vince in  respect  of  breaches  of  laws  within  the  power  of  the  Pro- 
vince to  enact:  see  Keci.  v.  uu,  13  Ont.  ADD.  526:  R.  S.  O.  c.  91:  and 
perhaps  also  to  appeals  from  a  Divisional  Court  of  the  High  Court 
refusing  a  habeas  corpus,  or  refusing  to  discharge  a  prisoner  in  a 
criminal  proceeding  upon  a  return  to  a  habeas  corpus;  and  see  29  & 
30  Viet.  c.  45,  s.  6  (which  is  to  be  found  in  the  volume  of  the 
Statutes  of  Canada  and  the  Provinces  not  repealed,  and  yet  not  in- 
cluded in  R.  S.  C.  p.  446):  Reg.  v.  Browne,  6  Ont.  App.  386;  Reg.  v. 
Boucher,  4  Ont.  App.  191.  There  is  no  appeal  under  the  latter 
statute  to  the  Court  of  Appeal  from  a  single  Judg'e:  Ib.;  but  where 
the  habeas  corpus  is  refused,  application  may  be  made  to  any  other 
Judge:  see  Cox  v.  Hakes,  infra.  No  appeal  to  the  Court  of  Appeal  lies* 
from  an  order  of  the  High  Court  discharging  a  prisoner  on  the 
return  of  a  habeas  corpus  in  a  civil,  and  a  fortiori  in  a  criminal  pro- 
ceeding: see  Cox  v.  Hakes,  15  App.  Cas.  506  (and  see  per  Lord  Hals- 
bury,  L.C.,  pp.  514  and  522). 

Where  the  habeas  corpus  is  granted  in  a  civil  proceeding,  e.g.,  for 
obtaining  the  custody  of  a  child,  _an  appeal  lies  as  in  any  other  civil 
case.:  see  Reg.  v.  Barnardo,  23  QT  B.  D.  305;  and  an  appe"aTTo~TEI' 
Court  of — Apppal  nlpn  lies  from  the  order  of  a  single  Judge  uoou 
return. to  a  habeas  corpus  issued  nqjpr  R  S.  O.  c.  82;  pep  "R.  ^  C\  f> 
83.  s,  S;  Re  Harper,  23  Ont.  63. 

For  cases  in  which  the  Court  of  Appeal  has  exercised  appellate 
jurisdiction  in  criminal  cases  arising  from  a  breach  of  Provincial 
Statutes:  see  Reg.  v.  Potter,  20  Ont.  App.  516;  Reg.  v.  Sloan,  18  Ont. 
App.  482;  Reg.  v.  Hazen,  20  Ont.  App.  633;  Reg.  v.  Elborne,  19  Ont. 
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Sees.  50-52  App.  439;  Reg.  v.  Hodge,  7  Ont.  App.  246,  (where  the  cases  arose 
under  The  Liquor  License  Act:  R.  S.  O.  c.  245,  s.  3),  and  Reg.  v.  Ed- 
wards, 19  Ont.  App.  706;  Reg.  v.  Wason,  17  Ont.  App.  221  (under  R. 
S.  O.  c.  91,  see  s.  3). 

y^  /     The    "  Court  of    Appeal  "    referred  to  in  the    Cr.  Code,  s.   742,  is 
ffa     /  /.4/  '   //r  '     "  any  Divisional  Court  of  the  High  Court  of  Justice  ":  see  Cr.  Code, 
s.  3  (e);  as  amended  by  58-  &  59  V.  c.  40,  s.  1. 

In  civil  and  criminal  cases,  the  jurisdiction  of  the  Court  of  Appeal 
is  ''appellate  only:  see  Broicn  v.  Collins.  VV.  N.  1883.  155.  It  has 
original  juridiction  in  Election  cases  (s.  50)  and  in  cases  relating  to 
constitutional  or  provincial  questions  referred  under  R.  S.  O.  c.  B4. 


jurist-1  al  ****•  TheyCourt  of  Appeal  shall  also  have  jurisdiction  as 
tion.  provided  by\T7ie  Ontario  \oters'  Lists\Act,  The  Ontario 
**v-  ?*•*•;,  Election  Act  ahd  The  Ontarfo  Controverted  Elections  Act. 

CC«   /     .j   8.11(1    _^      -._  _. 

11.  58  Y.  c.  12,  s.  45. 


Court  of  Appeal  shall  have  power  to  quash  pro- 
ings  when  ceeclings  in  cases  brought  before  it,  in  which  appeal  does 
not  lie,  or  where  such  proceedings  are  taken  against  good 
faith.     58  Y.  c.  12,  P.  46. 


II 


_Wly»ro  si  pnrtv  1ms  Inilyntl  »m  npneal  contrary  to  an  iim1«»rfi)kiii?r  \lf. 
has  given  not  to  appeal,,  it  was  held  that  the  Master  in  Chambers 
liad  jurisdiction  to  enforce  the  undertaking  by  setting  aside  the  pro- 
ceedings in  appeal:  Donovan  v.  }hil<l<ni<,  14  P.  R.  106.  Scmble,  in 
such  a  case  the  order  should  now  be  made  in  the  Court  of  Appeal. 
See  Rule  799,  and  sec.  131,  infra,  and  note  to  s.  54. 

TO  make         52.  The  Court  of  Appeal  shall  have  power  to  dismiss 

^rdVmay  an  appeal,  or  give  any  judgment  and  make  any  decree  or 

berequhvd  order  which  ought  to  have  been  made,  and  to  direct  the 

SO  C  P  I?  &)  ^ssue  °^  an.Y  process,  or  the  taking  of  any  proceedings  in 

k/'the  Court  below,  or  to  award  restitution  and  payment  of 

costs,  or  to  make  such  further  or  other  order  as  the  case 

may  require.     58  Y.  c.  12,  s.  47. 

The  Court  may  make  such  order  as  is  justified  by  the  law  as  then 
existing,  though  the  effect  be  to  vary  a  decision  of  the  Court  below, 
which  was  in  accordance  with  the  then  existing  law:  Quilter  v. 
Mapleson,  47  L.  T.  561;  Re  Oillcspie  and  Toronto,  19  Ont.  App.  713. 

Eevie\vof»     The    rule    generally  followed    by  the  Courts  is  not  to  review    the 
questions!  findings  of  the  Judge  of  first  instance,  where  his  decision  depends 
of  fact.      I  Up0n  the  balance  of  testimony:  Hall  v.  Kennedy,  8  Ont.  App.  157; 
\Cook  v.  Patterson,  10  Ont.  App.  645. 

The  Appellate  Court,  however,  is  not  deterred  from  reversing  such 
a  judgment  merely  by  the  consideration  that  the  Judge  of  first  in- 
stance had  the  advantage  of  seeing  the  demeanour  of  the  witnesses 
and  their  manner  of  giving  their  evidence,  unless  the  decision  of  the 
case  rests  upon  the  credibility  of  the  witnesses,  and  the  Judge  in 
determining  the  credit  to  be  given  to  them  proceeded  upon  their 
demeanour:  see  fjfni  v  n*vm-*r  ifi  (^T  fiSl  •  Morrison  v.  Robinson,  IT) 
Gr.  480;  Armstrong  v.  Gage,  23  Gr.  1;  Ryan  v.  Ryan,  5  S.  C.  R.  406; 
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The  Picton,  4  S.  C.  R.  048;  Little  v.  Brunker,  28  Gr.  191;  The  Gianni- Sec.  52. 
banta,  1    P.  D.  283;  Bigsby    v.  Dickinson,  4    Ch.  D.  24;  Symington    v. 
Symington,  L.  R.  2   Sc.  App.  424;  Gray  v.  Turnbull,  ib.  53;  Redgrave 
v.  .HwrtZ,  20  Ch.  D.  22;  Trumpour  v.  Saylor,  1  Ont.  App.  104;  Taylor  v. 
Taylor,     ib.  204;  /?e    Randolph,  ib.    331;  Tfte  Milanese,  43  L.  T.   107; 
Bickford  v.  Hawkins,  19  S.  C.  R.  3C2;  Warner  v.  Murray,  10  S.  0.  R.  ' 
720;  2V.  British,  etc.,  Co.  v.  Tourville,  25  S.  C.  R.  177. 
/ 

/  Where  the  Appellate  Court  has  the  same  materials  before  it  .as 
the  Court  whose  decision  It  is  review  Ihyrthe  above_considerations_dp 
not  apply:  Kedtf't'UVU  V.  H\\ra,  20  Ch.  L>.  23;  e.g.,  where  evidence  was 
taken  by  commission:  Malzard  V.  ITarf,  27  S.  C.  R.  510;  and  the' 
Court  will  exercise  its  judgment  on  the  evidence  just  as  it  would  on 
a  question  of  law.  It  will  reverse  the  judgment  if  satisfied  that  it 
is  wrong:  Bcrdan  v.  Greenwood,  20  Ch.  D.  709  n. ;  Jones  v.  Hough,  5 
Ex.  D.  122;  Prentice  v.  Consolidated  Bank,  13  Ont.  App.  09;  otherwise 
it  will  affirm  it:  Symington  v.  Symington,  sup.',  Hale  v.  Kennedy,  8  Ont. 
App.  157.  See  also  Card  v.  Cooley,  4  C.  LJ.  T.  248;  Berthier  Election 
Case,  G  S.  C.  R.  102;  Grasett  v.  Carter,  10  S.  C.  R.  105. 

\'l  Where    the    case    does    not  so   turn  upon    the   credibility  of  the 
witnesses  but  upon  the  proper  inference  to  be  drawn  from  alLthe 
evidence  m*Tne  case,  it  15  the  duty  6f~the  Court  to  review  the  con- 
clusion arrived  at   by  the  Court  below  upon  the  questions  of  fact: 
Russell  v.  Lefrancois,  8  S.   C.    R.  335;   Cameron  v.   Bickford,  11  Ont. 
App.  52.     Thus,  where,   without  differing  from  the  Judge  as  to  thej 
credibility  of  the  witnesses,  the  Appellate  Court  came  to  a  different! 
conclusion  upon  the  evidence,   documentary   and  written,  the  judg-l 
ment  was  reversed:  Cameron  v.  Bickford,  11  Ont.  App.  52. 

Read  v.  Anderson,  13  Q.  B.  D.  781,  where  Brett,  M.R.,  said  that  the 
Court  of  Appeal  was  not  bound  by  the  findings  of  fact  by  a  Judge 
who  tried  the  case  without  a  jury  is  not  inconsistent  with  the  above 
cases;  see  also  Sugden  v.  St.  Leonards,  1  P.  D.  209. 

The  amount  of  damages.  awTarded  by  the  Judge  at  the  trial  wrill 
not    be  interfered   with    by  an  appellate    Court    unless   clearly  un- 
supported by  evidence  and   nnrppsojmhlp.  or  there  is  s^mp  error  *<- 
ffl"*    or  ]nWi  ^r  jpartialitv.  on  the  part  pf  +**  .Tnrip^-  Cossette  v.  Dun, 
18  S.  C.  R.  222;  Montreal  Gas  Co.  v.  8t.  Laurent,  20  S.  C.  R.  170. 

The  Court  has  power  under  this  section,  and  sec.  53,  to  increase* 
damages  awarded  to  a  respondent  without  a  cross  appeal  by  him:| 
Toronto  Junction  v.  Christie,  25  S.  C.  R.  551. 

Where  an  appellant  is  called  on  to  pay  costs  under  an  order  or 
judgment  appealed  from,  pending  an  appeal,  on  application  to  the 
Court,  the  solicitor  to  whom  they  are  to  be  paid  may  be  required  to 
undertake  to  refund  them  if  the  appeal  is  successful;  but  where  costs 
are  paid  under  threat  of  execution,  without  any  such  undertaking, 
there  is  no  jurisdiction  to  order  the  solicitor  to  refund  them,  even 
though  his  client  is  worthless:  Hood-Barrs  v.  Grossman,  1897,  A.  C. 
172;  70  L.  T.  297. 

In  appeals  to  the  Judicial  Committee  of  the  Privy  Council,  where 
there  have  been  concurrent  findings  of  fact  by  the  Courts  below, 
the  question  in  appeal  in  the  P.  C.  is  not  what  conclusion  the  P.  C, 
would  have  arrived  at  if  the  matter  had  come  for  the  first  time 
before  them,  but  whether  it  has  been  established  that  the  Courts 
below  were  clearly  wrong:  Allen  v.  Quebec  Warehouse  Co.,  12  App. 
Cas.  111. 
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sees.  53,54     53     The  powers  of  tlie  Court  of  Appeal  may  be  exer- 

oouirtof0*  c^sec^?  notwithstanding  that  the  appeal  is  brought  against 

Appeal.      part  only  of  the  judgment  of  the  Court  below;  and  may 

be  exercised  in  favour  of  all  or  any  of  the  respondents  or 

parties,  although  such  respondents  or  parties  may  not  have 

appealed  from,  or  complained  of  the  judgment.     58  Y.  c. 

12,  s.  48. 

One  of  two  or  more  plaintiffs  (Beckett  v.  Atttcood,  18  Ch.  D.  54),  or 
counter-claiming  defendants  (Hester  v.  Hester,  71  L.  T.  Jour.  153), 
where  the  claim  or  counter-claim  respectively  is  dismissed,  may 
appeal,  where  the  others  refuse  to  join,  they  being  made  respondents. 

As  to  whether  a  party  not  appealing  can  obtain  relief  on  an  appeal 
by  another  party:  see  Black  v.  Black,  9  Gr.  413;  2  E.  &  A.  419; 
Sampson  v.  McArthur,  8  Gr.  84;  Topping  v.  Joseph,  1  E.  &  A.  305,  322; 
Kent  v.  Freehold,  etc.,  L.  K.  3  Chy.  493;  Vaughan  v.  HaUiday,  L.  11.  '.) 
Chy.  561;  Gilbert  v.  Jarvis,  16  Gr.  275,  279;  Saffron  Waldron  Benefit 
Co.  v.  Rayner,  14  Ch.  D.  406,  419;  Dilke  v.  Douglas,  5  Ont.  App.  <53; 
Peterkin  v.  McFarlane,  6  Ont.  App.  254;  Re  Gabouric,  12  P.  R.  252; 
Esdaile  v.  Payne,  59  L.  T.  804;  40  Ch.  D.  520;  Re  Rawlins,  45  Ch.  D. 
299;  Toronto  Junction  v.  Christie,  25  S.  C.  R.  551;  Hark  in  v.  Rabidon, 
7  Gr.  243;  Hunter  v.  Hunter,  24  W.  R.  527. 

Leave  to  appeal  may  be  given  to  a  person  interested,  but  not  a 
party:  Re  Markham,  16  Ch.  D.  1;  Re  Securities,  etc.,  Co.,  1894,  2  Ch. 
410;  but  only  where  his  interest  is  such  that  he  might  have  been 
made  a  party  by  service:  Crau'cour  v.  Salter,  30  W.  R.  329;  see  also 
Langtry  v.  Dumoulin,  11  Ont.  App.  544;  Wood  v.  Madras,  23  Ch.  D. 
248;  Watson  v.  Cave,  17  Ch.  D.  19;  Re  Claggett,  30  TV.  R.  374;  Ex  p. 
Tupper,  12  Ch.  D.  308;  Re  Youngs,  Doggett  v.  Rcvett,  33  W.  R.  880;  53 
L.  T.  682. 

Power  of  a      54.  In  any  cause  or  matter  pending  before  the  Court  of 
Judge  in     Appeal  any  direction  incidental  thereto,  not  involving  the 
Appea°f     decision  of  the  appeal,  may  be  given  by  a  single  Judge 
of  the  Court  of  Appeal;  and  a  single  Judge  of  the  Court 
/Q  /     of  Appeal  may  at  any  time  during  vacation  make  any  in- 
//  6    terim  order  to  ^prevent  prejudice  to  the  claims  of  any  par- 
^es  Pendmg  an  appeal,  as  he  may  think  fit  ;  but  every  such 
order  made  by  a  single  Judge  may  be  discharged  or  varied 
by  the  Court  of  Appeal  or  a  Divisional  Court  thereof.     58 
V.  c.  12,  s.  49. 
Same  as  Eng.  Jud.  Act,  1873,  s.  52. 

A  matter  beoomos  pending  before  the  Court  of  Appeal  up_oj_tlie 
service  of  notice  of  intention  to  appeal^  Rule  799;  see  also  Siigden  v. 
3r.  Leonards,  i  P.  D.  209.  Under  the  old  practice  the  notice  of  in- 
tention to  appeal,  given  under  R.  S.  O.  1887,  s.  71,  had  not  the  same 
effect,  the  appeal  was  not  in  the  Court  of  Appeal  until  the  security 
for  costs  was  allowed:  Smith  v.  Smith,  11  P.  R.  6;  Donovan  v.  Hal- 
dane,  14  P.  R.  106. 

Where  an  appeal  on  a  motion  for  injunction  to  restrain  erection  of 
buildings  became  useless  owing  to  the  buildings  being  completed 


3.  V$ 
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before  the  appeal  could  be  argued,  it  was  said  that  an  interim  order  Secs.55-57- 
should  have  been  applied  for  under  the  corresponding  section  of  the 
Eng.  Act:  JoJinstone  v.  Royal  Courts,  W.  N.  1883,  5. 

In  a  matter  of  discretion  an  order  made  by  a  single  Judge  will 
not  be  interfered  with  by  the  Court:  Neill  v.  Travellers'  Ins.  Co.,  9 
Ont.  App.  54;  Platt  v.  O.  T.  Ry.  Co.,  12  P.  R.  380. 

55  For  all  the  purposes  of  and  incidental  to  the  hearing  on  an  ap- 
and  determination  of  any  such  appeal,   and  the  amend-  of  Appeal 
ment,   execution,   and   enforcement   of  any  judgment   or 
order  made  on  such  appeal,  and  for  the  purpose  of  every 
other  authority  given  to  the  Court  of  Appeal  by  this  Act, 
the  said  Court  of  Appeal  shall  have  all  the  power,  author- 
ity and  jurisdiction  by  this  Act  vested  in  the  High  Court. 
58  V.  c.  12,  s.  50. 

This  corresponds  substantially  with  the  second  part  of  the  English 
J.  A.,  1873,  section  19. 

This  section  only  confers  additional  powers  on  the  Court  of  Appeal 
without  interfering  with  the  practice  under  the  Rules,  so  that 
execution^  or  j;osts,  etc.T  awardprl  by  tbg  Pnnrt  nf  .Apppnl  is  fo  bp 
issued  out  of  the  Court  appealed  from:  Freed  v.  Orr,  2  C.  JU  T.  90; 
see  Lowson  v.  Canada  Farmers'  Ins.  Co.,  8  Ont  App.  013;  Rule  818; 
and  Cox  v.  Hakes,  15  App.  Cas.  529. 

56.  The  jurisdiction  and  power  of  the  Court  of  Appeal,  tion  sub- 
In  respect  of  the  said  matters  and  all  others,  shall  be  and  Jluies?  etc. 
are  subject  to  the  provisions  of  this  Act,  and  to  such  Rules 
and  Orders  of  Court  for  regulating  the  terms  and  condi- 
tions on  which  such  appeals  shall  be  allowed  as  are  now  in 
force  or  as  may  be  made  pursuant  to  this  Act.     58  Y.  c. 
12,  s.  51. 

Same  in  effect  as  Eng.  J.  A.,  1873,  s.  19,  first  part. 

RULES   OF   LAW. 

In  every  civil  cause  or  matter  commenced  in  the  Law  and 
High  Court  of  Justice,  law  and  equity  shall  be  admin-  beUcoLu°r- 
istered  by  the  High  Court  and  the  Court  of  appeal  respec-  "£?£  ad~ 
lively  according  to  the  rules  following:  tered- 

1.  If  any  plaintiff  or  petitioner  claims  to  be  en- 
titled  to  any  equitable  estate  or  right,  or  to 
relief  upon  any  equitable  ground  against  any  30 
deed,  instrument  or  contract,  or  against  any 
right,  title  or  claim  whatsoever  asserted  by 
any  defendant  or  respondent  in  such  cause  or 
matter,  or  to  any  relief  founded  upon  a  legal 

J.A.—  4 
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right  which  heretofore  could  only  have  been 
given  by  a  Court  of  Equity,  the  said  Courts 
respectively,  and  every  Judge  thereof  shall 
give  to  such  plaintiff  or  petitioner  such  and 
the  same  relief  as  ought  to  have  been  given 
by  the  Court  of  Chancery  in  a  suit  or  proceed- 
ings for  the  same  or  the  like  purposes  properly 
instituted  before  the  passing  of  The  Judica- 
ture Act,  1881. 

Taken  from  Eng.  J.  A.,  1873,  s.  24,  sub-sec.  1. 

This  and  the  next  section  deal  with  the  old  anomaly  of  different 
Courts,  recognizing  different  rights  and  duties,  applying  different 
remedies  to  the  same  case,  and  in  some  cases  even  enforcing  rules  of 
law  in  conflict  with  one  another.  The  removal  of  the  conflict. of  law 
is  provided  for  by  sec.  58.  The  rest  of  the  matter  is  dealt  with  in 
the  present  section,  the  provisions  of  which  have  been  summarized 
thus: — 

The  plaintiff  may  assert  an  equitable  claim  in  any  Division  of  the 
High  Court  (sub-sec.  1);  and  may  obtain  an  equitable  remedy  in  any 
Division  (ibid.)',  the  defendant  may  raise  any  equitable  answer  or  de- 
fence to  any  claim;  that  is  to  say,  anything  which  would  formerly 
have  been  good  by  way  of  answer  if  the  suit  had  been  brought  in 
Chancery  (sub-sec.  6),  or  would  have  afforded  ground  for  an  injunc- 
tion if  the  action  had  been  brought  at  law  (sub-sec.  9);  and  he  may 
assert,  by  way  of  counter-claim  against  the  plaintiff,  any  claim,  legal 
or  equitable,  which  he  might  have  raised  by  a  cross  suit  at  Law,  or 
in  Equity  (sub-sec.  7);  the  defendant  may  also  obtain  relief  relating 
to,  or  connected  with,  the  original  subject  of  the  action,  against  other 
persons,  whether  already  parties  or  not  (ibid.}.  All  Courts  are  to  re- 
cognize equitable  rights  incidentally  appearing  (sub-sec.  8);  no  cause 
is  to  be  restrained  by  injunction,  what  would  have  been  ground  for  in- 
junction is  to  be  raised  by  way  of  defence,  or  upon  an  application  to 
stay  proceedings  (sub-sec.  9).  Subject  to  these  provisions,  Common 
Law  rights  and  duties  are  to  be  recognized  (sub-sec.  11).  Every 
Court  is  to  apply  all  appropriate  remedies,  and  dispose  of  all  matters 
in  controversy  (sub-sec.  12).  (Wilson  Jud.  Act,  7th  ed.,  p.  15). 

By  the  operation  of  the  Act  each  Division  of  the  High  Court  is  to 
administer  justice  according  to  so  much  of  the  principles  of  the  two 
old  systems  as  may  be  necessary  to  give  complete  and  effectual 
relief  to  suitors:  Gibbs  v.  Guild,  9  Q.  B.  D.  G6,  per  Lord  Coleridge, 
citing  Pugh  v.  Heath,  7  App.  Gas.  237;  therefore  concealed  fraud,  and 
the  absence  of  means  of  discovery,  will,  if  pleaded,  prevent  the  appli- 
cation of  the  Statute  of  Limitations,  as  formerly  in  pure  Equity  pro- 
ceedings: Gibbs  v.  Guild,  8  Q.  B.  D.  296;  9  Q.  B.  D.  59;  Barber  v. 
Houston,  14  L.  R.  Ir.  273;  irrespective  of  the  question  whether  such 
matters  formerly  constituted  at  Law  a  good  answer  to  a  plea  of  the 
Statute. 

In  Adamson  v.  Adamson,  1  Ont.  App.  592,  the  opinion  was  expressed 

by  Burton,  J.A.,  that  notwithstanding  the  Jud.  Act,  the  owner  of  an 

j  equitable  estate  cannot  proceed  to  recover  possession  of  land  against 

f  a  trespasser  in  possession,  but  was  bound  to  sue  in  the  name  of  the 
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person  having  the  legal  estate.  This  opinion  did  not  form  part  of  tEp 
judgment  of  the  Court  in  the  case,  and  was  founded  upon  the  vie*" 
that  before  the  Administration  of  Justice  Act,  1873,  ejectment 
would  not  lie  in  such  a  case,  and  that  the  latter  Act  only  enabled  the 
Court  of  Chancery  to  entertain  suits  for  ejectment  in  the  same  way 
as  the  Courts  of  Common  Law.  The  point,  which  did  not  there  dis- 
tinctly arise,  as  the  proceedings  were  before  the  Jud.  Act,  has  since 
been  considered  in  Heenan  v.  Heenan,  3  C.  L.  T.  163;  Thome  v. 
Williams,  13  Ont.  577,  and  Gordon  v.  Armstrong,  16  P.  R.  432;  see 
also  Jones  v.  HcGrath,  16  Ont.  617,  where  the  opinion  was  expressed 
that  since  the  Jud.  Act,  such  an  actiqn_may  be  maintained_hy_±he 
equitable  owner  in  his  own  name.  But  see  Allen  v.  Woods,  68  L.  T. 
l4ii;  Saylor v.  Cooper,  2  Ont.  398;  Fairclough  v.  Marshall,  4  Ex.  D.  37; 
and  Goodrich  v.  Everglyn  Coal  Co.,  W.  N.  1889,  152. 

In  Allen  v.  Woods,  supra,  it  was  held  that  where  a  person  seeks  tol 
recover  possession  of  land  upon  an  equitable  title,  he  cannot! 
succeed  where  the  person  in  whom  the  legal  estate  is  vested  is  noti 
also  a  party  to  the  action:  and  see  Thorne  v.  Williams,  supra. 

In  an  action  of  ejectment  by  the  owner  of  the  legal  title,  he  was,  on 
the  counter-claim  of  the  defendant  setting  up  an  equitable  title, 
ordered  to  convey  the  legal  estate  to  the  defendant:  Trinidad  Asphalt 
Co.  v.  Coryat,  1896,  A.  C.  587. 

For  definitions  of  "  plaintiff,"  "  petitioner,"  "  defendant,"  see  s.  2. 

2.  The  High  Court  shall  have  jurisdiction  to  en-  jurisdic- 
tertain  an  action  at  the  instance  of  either  the  vSfalty  of 
Attorney-General  for  the  Dominion,   or  the  Provincial 
Attorney-General  of  this  Province  for  a  de-S 
claration  as  to  the  validity  of  any  statute,  or 
any  provision  in  any  statute  of  this  Legisla- 
ture, though  no  further  relief  should  be  prayed 
or  sought;  and    the    action    shall  be  deemed 
sufficiently  constituted  if  the  two  officers  afore- 
said are  parties  thereto.     A  judgment  in  the 
action  shall  be  appealable  like  other  judgments 
of  the  said  Court. 

• 

Under  this  sub-section  or  R.  S.  O.  c.  84,.  cases  have  been  sub- 
mitted as  to  the  validity  of  53  V.  c.  56,  s.  18:  Re  Local  Option  Act,  18 
Ont.  App.  572;  24  S.  C.  R.  145,  170;  1896,  A.  C.  348;  of  51  V.  c.  5  (O.) 
(remitting  of  sentences):  Atty.-Gen.  for  Canada  v.  Atty.-Gen.  for 
Ontario,  20  Ont.  222;  19  Ont.  App.  31;  23  S.  C.  R.  458;  of  R.  S.  O. 
1897,  c.  147,  s.  11;  Re  Assignments  and  Preferences  Act,  20  Ont.  App. 
489;  1894,  A.  C.  189;  of  R.  S.  O.  c.  173,  s.  6:  Re  Queen's  Counsel,  23 
Ont.  App.  792;  S.  C.  sub  nom.  Atty.-Gen.  for  Canada  v.  Atty.-Gen.  of 
Ontario,  1898,  A.  C.  247. 

See  sec.  60,  infra,  p.  108,  which  provides  for  the  case  of  the  validity 
of  a  Statute  of  Canada  or  of  Ontario  being  questioned  in  an  ordinary 
action. 

The  Supreme  Court  has  no  jurisdiction  to  entertain  an  appeal 
from  the  opinion  of  a  Provincial  Court  upon  a  reference  made  by 
the  Lieut.-Governor  in  Council  under  a  Provincial  Act,  although 
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Sec  67.  the  statute  provides  that  such  opinion  shall  be  deemed  a  judgment  of 
the  Court:  Union  Colliery  Co.  v.  A.-G.  of  Brit.  Columbia,  27  S.  C.  K. 
637. 

Relief  3.  Subject  to  appeal  as  in  other  cases,  the  High 

SSSties,  Court  shall  have  power  to  relieve  against  all 

*tc-  penalties  and  forfeitures,  (a)  and  in  granting 

itao   I  A  A   "Z'T     suc^  re^e^  to  imPose  sucn  terms  as  to  costs, 

expenses,  damages,  compensation  and  all  other 
matters  as  the  Court  thinks  fit. 

Taken  from  49  V.  c.  16,  s.  38;  58  V.  c.  12,  s.  52  (3),  which  how- 
ever, had  at  (a)  the  words  "  and  agreements  for  liquidated  dam- 
ages "  struck  out  subsequently  by  60  V.  c.  15,  Sched.  (64). 

See  also  secsi  30.  57  (8).  to  which  this  section  is  supplementary. 
Similar  power  "was  at  the  same  time  (see  49  V.  c.  16,  s.  38),  conferred 
upon  the  County  and  Division  Courts:  see  It.  S.  O.  c.  55,  s.  28,  and 
c.  60,  s.  75.  It  has  not  been  determined  whether  there  is  power  to 
relieve  against  a  forfeiture  which  a  Court  of  Equity  would  not  form- 
erly relieve  against;  e.g.,  for  breach  of  a  covenant  not  to  assign  or  sub- 
let without  leave:  see  Barrow  v.  Isaacs,  1891,  1  Q.  B.  417;  64  L.  T. 
686.  A  forfeiture  for  such  a  breach  was  not  formerly  relieved 
against  in  Equity:  Hill  v.  Barclay,  18  Ves.  63,  and  the  relief  does  not 
seem  to  be  contemplated  by  It.  S.  O.  c.  170  (see  sec.  13,  sub-sec.  6), 
passed  in  1886  in  the  same  Session  in  which  the  present  section  was 
enacted. 

When  the  party  seeking  relief  has  himself  by  negligence  or  design 
participated  in,  or  contributed  to  the  forfeiture,  query,  is  he 
entitled  to  relief:  see  Imray  v.  OaTcshette,  1897,  2  Q.  B.  218. 

The  former  provision  of  58  V.  c.  12,  s.  52  (3),  which  contained  the 
words  "  and  agreements  for  liquidated  damages,"  a't  (a),  was  applied 
where  under  a  covenant  in  a  lease  granting  to  defendants  a  right  of 
way  to  a  gravel  pit,  the  lessees  on  default  in  removing  tracks  and 
ties  from  the  land  within  15  days  from  the  termination  of  the  lease. 
were  to  forfeit  $5  per  day  as  liquidated  damages,  and  not  as  a 
penalty,  for  each  day  that  the  land  remained  obstructed,  and  the 
defendants  were  relieved  from  the  payment  of  the  stipulated 
damages  upon  the  terms  of  their  paying  $100  actual  damages,  esti- 
mated on  a  liberal  scale,  and  the  costs:  Toicnsend  v.  T.  11.  d  B.  Ry. 
Co.,  28  Ont.  195.  Since  the  omission  from  the  present  section  of  the 
words  above  mentioned,  it  will  be  a  question  whether  this  decision" 
is  now  to  be  followed. 


-  aPP°intment,  which  after  the  25th  day  of 

der  power.  March,  1886,  is  made  in  exercise  of  a  power 

.  iW  •,/,%  to  aPP°int  an7  property,  real  or  personal, 
among  several  objects,  shall  be  adjudged  to  be 
invalid  on  the  ground  that  any  object  of  the 
power  has  been  altogether  excluded,  and  an 
appointment  shall  be  valid  and  effectual  not- 
withstanding that  one  or  more  of  the  objects 
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shall  not  thereby  or  in  default  of  appointment  Sec>  57» 
take  a  share  or  shares  of  the  property  which 
is  subject  to  the  power. 

But  nothing  in  this  subsection  shall  prejudice  or 
affect  any  provision  in  any  deed,  will  or  other 
instrument  creating  a  power,  which  shall  de- 
clare the  amount  or  the  share  or  shares  from 
which  no  object  of  the  power  shall  be  ex- 
cluded, or  shall  declare  some  one  or  more  ob- 
ject or  objects  of  the  power  who  shall  not  be 
excluded. 

Adopted  from  Imp.  Act.  37  &  38  V.  c.  37. 

As  to  the  law  before  the  Act,  see  Bulteel  v.  Plummer,  L.  R.  6  Chy. 
160.  The  Act  applies  ODly  to  an  appointment  made  after  25th 
March,  1886,  not  to  one  made  before,  though  only  taking  effect  after 
that  date:  see  Moynan  v.  Hoynan,  1  L.  R.  Ir.  382. 

K  AT     *•  A-     t'n \  v- 

5.  No  action  or  proceeding  shall  be  open  to  objec-Deoiar- 
tion  on  the  ground  that  a  merely  declaratory  merits3  and 
judgment  or  order  is  sought  thereby,  and  the  orders- 
Court  may  make  binding  declarations  of  right, 
whether  any  consequential  relief  _jg_ _nr__gnri]d      40i>  I 
be  claimed_or_jiQ_t. 

This  section  is  an  amended  reproduction  of  Chy.  O.  538.  It  does 
not  make  any  radical  change  in  the  Rules  and  Practice  of  the  Court: 
Bunnell  v.  Gordon,  20  Out.  281. 

Chancery  Order  538  was  held  only  to  apply  to  cases  where  theDeclar- 
plaiutiff  was  entitled  to  relief  consequent  upon  the  declaration  he  atory  judg- 
asked,  if  he  chose  to  claim  it,  but  it  was  held  not  to  apply  to  cases  granted°in 
where  the  plaintiff  was  not  CD  titled  to  claim  any  relief  consequent  upon  favour  of 
the  declaration:  Rooke  v.  Lord  Kingsdown,  2  K.  &  J.  753;  Clark  v.  JSJJ^oJ 
Cook,  23  Gi*.  110;  Cogswell  v.  Sugden,  24  Gr.  474;  Brookes  v.  Conley,  Sbeentit- 
Ont.  549.     Thus,  a  decree  was  pronounced  declaring  the  true  construe- |?d  to  re- 
tion  of  a  will,  without  directing  administration,  in  a  case  where  the 
plaintiff  was  entitled  to  the  latter  relief  if  he  desired  it:  Murphy  v. 
Murphy,  20  Gr.  575;  and  see  Canada  Central  Ry.  Co.  v.  The  Queen,  lo. 
303.     This  section  was  passed  to  enable  the  Court  to  pronounce  a 
declaratory  decree  whether  consequent  relief  could  be  claimed  or  not. 
But  notwithstanding  the  power  thus  conferred  the  jurisdiction  will  I 
be  exercised  with  great  caution:  Austen  v.  Collins,  54  L.  T.  903.  I 

A   fleola.rn.torv   imlgmPT1*   iq    n    j"^"1   ™+.    «"^    ™"    not  h^   mn^^ 
jnerely  on  admissions  of  counsel  or  bv  oonspnt!  Williams  v    Powell 
W.  X.  1894,  141. 

A  declaratory  judgment  may  be  pronounced  even  though  the  cause 
of  action  be  one  at  Common  Law:  e.g.,  that  defendant  is  a  tres- 
passer on  land:  Harrison  v.  Rutland,  1893,  1  Q.  B.  142;  68  L.  T.  35; 
that  certain  land  is  a  highway:  Toronto  v.  Lorsch,  24  Ont.  22*7; 
Cullerton  v.  Miller,  26  Ont.  36;  Oooderham  v.  Toronto,  19  Ont.  App. 
641;  and  the  rights  of  parties  in  unpa tented  lands:  Pride  v.  Rodger,  27 
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Sec.  57.  Ont.  320;  and  regulations  of  defendants  have  been  declared  to  be  not 
binding  upon  the  plaintiff,  without  granting  any  consequential  relief: 
London  Ass.  of  Shipowners  v.  London  and  India  Docks,  1892,  3  Ch.  242. 
In  Bunnell  v.  Gordon,  20  Ont.  281,  the  plaintiff  asked  for  a  declara- 
tion that  she  was  entitled  to  an  inchoate  right  of  dower.  She  had 
joined  in  a  mortgage  with  her  husband  to  bar  dower.'  Subsequently 
the  husband  had  assigned  his  equity  of  redemption  to  an  assignee  for 
the  benefit  of  creditors,  and  the  mortgagees  were  proceeding  for  a 
sale.  The  plaintiff  claimed  a  declaration  in  order  to  have  a  portion 
of  any  surplus  on  such  sale  set  apart  to  answer  her  dower,  when  it 
should  arise  on  the  death  of  her  husband.  The  declaration  was 
refused,  it  being  held  that  what  was  asked  was  a  declaration  as  to  a 
claim  which  might  be  made  by  another  or  others  under  circumstances 
which  might  or  might  not  happen. 

Where  a  right  of  recovery  was  given  by  statute  in  a  Court  of  sum- 
mary jurisdiction  it  was  held  that  the  High  Court  had  no  power  to 
make  a  declaratory  judgment,  that  the  plaintiff  had  such  right: 
Barraclough  v.  Brown,  1897,  A.  C.  615. 

Cases  in         A  declaratory  decree  was  refused  under  the  former  practice  where 

which  de-    it  was  sought  for  the  purpose  of  protecting  the  plaintiff,  against  a 

decrees^     contingent  claim  by  the  defendant:  Jackson  v.  Turnlcy,  1  Drew,  617; 

have  been    and  see  Cogswell  v.  Sugden,  supra;  and  also  where  it  was  sought  to 

refused.       affect  future  rights  in  events  which  had  not  happened:  Langdale  v. 

Briggs,  8  D.  M.  &  G.  391;  Bowling  v.  Bowling,  L.  R.  1  Chy.  612;  or 

persons  entitled  in  reversion:  Garlic  v.  Lawson,  10  Ha.  App.  xv.;  or 

not  in  esse,  BrigJit  v.  Tyndall,  4  Ch.  D.  189;  or  to  declare  a  purely 

legal  question  as  against  infants,  even  by  consent:  IFe&b  v.  Byng,  8 

D.  M.  &  G.  633;  De  Windt  v.  De  Windt,   L.  R.  1   H.  L.  87;  or  to 

declare  a  merely  legal  right:  Trustees  of  Birkenhead  Docks  v.  Laird,  4 

D.  M.  &  G.  732;  Bristoic  v.  Whitmore,  4  K.  &  J.  743;  Metropolitan 

Board  of  Works  v.  Bant,  L.  R.  7  Eq.  197;  Jenner  v.  Jenner,  L.  R.  1 

Eq.  361;  but  see  now  supra. 

Cases  in  But  in  some  cases  the  Court  made  a  decree  declaring  future  rights, 
clarationof  Thus  the  <lliestion  of  the  right  of  renewal,  on  which  a  lessee's  claim 
right  to  compensation  for  land  taken  by  a  railway  depended,  was  declared: 

made.          Bogg  v.  Midland  Ry.  Co.,  L.  R.  4  Eq.  310;  and,  to  save  expense,  it  has 
construed  executory  marriage  articles:  Byam  v.  Byam,  19  Beav.  58. 

I  A  merely  declaratory  judgment  will  not  prevent  the  setting  up  of 
I  the  Statute  of  Limitations  against  the  person  in  whose  favour  the 
J  declaration  is  made:  Cope  v.  Cope,  26  Ont.  441. 

Equitable  6.  If  any  defendant  claims  to  be  entitled  to  any 

equitable  estate  or  right,  or  to  relief  upon  any 
equitable  ground  against  any  deed,  instrument 
or  contract,  or  against  any  right,  title  or  claim 
asserted  by  any  plaintiff  or  petitioner  in  such 
cause  'or  matter,  or  alleges  any  ground  of 
equitable  defence  to  any  claim  of  the  plain- 
tiff or  petitioner  in  such  cause  or  matter,  the 
said  Courts  respectively,  and  every  Judge 
thereof,  shall  give  to  every  equitable  estate, 
right  or  ground  of  relief  so  claimed,  and  to 
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every  equitable  defence  so  alleged,  such  and  Sec  57- 
the  same  effect,  by  way  of  defence  against  the 
claim  of   such   plaintiff   or   petitioner,  as  the 
Court  of  Chancery  ought  to  have  given  if  the 
same  or  the  like  matters  had  been  relied  on  by 
way  of  defence  in  any  suit  or  proceedings  in- 
stituted in  that  Court  for  the  same  or  the  like 
purposes  before  the  passing  of  The  Ontario  **  v.  c.  5. 
Judicature  Act,  1881. 

Identical  with  Eng.  Jud.  Act,  1873,  s.  24,  sub-sec.  2. 

See  this  section  applied  in  Mostyn  v.  W.  Mostyn,  1  C.  P.  D.  145; 
Hughes  v.  Metropolitan,  etc.,  Z&.  120;  Eyre  v.  Hughes,  2  Ch.  D.  148; 
Marshall  v.  Marshall,  5  P.  D.  19;  Emmerson  v.  Ind,  12  App.  Cas.  300; 
Cooper  v.  Vesey,  20  Ch.  D.  611.  See  also  sub-sec.  8. 

7.  The  said  Courts  respectively,  and  every  Judge  Reiief 

\VillCil   H3fl/V 

thereof,  shall  also  have  power  to  grant  to  any  be  granted 
defendant  in  respect  of  any  equitable  estate  or  dantsf" 
right  or  other  matter  of  equity,  and  also  in  r^  /-) 
respect  of  any  legal  estate,  right  or  title  /£  /  •  f\ •  Aj 
claimed  or  asserted  by  him,  all  such  relief 
against  any  plaintiff  or  petitioner  as  such  de- 
fendant shall  have  properly  claimed  by  his 
pleading,  and  as  the  said  Courts  respectively, 
or  any  Judge  thereof,  might  have  granted  in 
any  suit  instituted  for  that  purpose  by  the  same 
defendant  against  the  same  plaintiff  or  peti- 
tioner; and  also  all  such  relief  relating  to  or 
connected  with  the  original  subject  of  the 
cause  or  matter,  and  in  like  manner  claimed 
against  any  other  person,  whether  already  a 
party  to  the  same  cause  or  matter  or  not,  who 
shall  have  been  duly  served  with  notice  in 
writing  of  such  claim  pursuant  to  any  rule  of 
Court  or  any  order  of  the  Court,  as  might  pro- 
perly have  been  granted  against  such  person 
if  he  had  been  made  a  defendant  to  a  cause 
duly  instituted  by  the  same  defendant  for  the 
like  purpose;  and  every  person  served  with 
any  such  notice  shall  thenceforth  be  deemed 
a  party  to  such  cause  or  matter,  with  the  same 
rights  in  respect  of  his  defence  against  such 
claim  as  if  he  had  been  duly  sued  in  the  ordi- 
nary way  by  such  defendant. 
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Sec.  57.  Identical  with  Eng.  Jud.  Act,  1873,  s.  24  (3). 

The  Rules  respecting  set-off  and  counter-claim*  (Rule  251,  et  seq.), 
and  third  parties  (Rules  209-216)  were  made  in  furtherance  of  the 
powers  conferred  by  this  sub-section.  See  notes  to  those  Rules. 

As  to  how  far  Rules  have  been  made  to  regulate  the  exercise 
of  the  powers  conferred  by  this  section  of  granting  relief  between 
co-defendants:  see  Treleavan  v.  Bray,  45  L.  J.  Chy.  113;  and  notes  to 
Rule  209,  et  seq. 

In  Mudge  v.  Adams,  50  L.  J.  Pro.  49;  17  C.  L.  J.  369,  an  action 
propounding  the  will  of  a  married  woman  made  after  she  had  obtain- 
ed a  protection  order,  and  become  possessed  of  separate  estate,  the 
defendant  set  up  that  the  protection  order  had  been  fraudulently 
obtained,  and  claimed  by  way  of  cross  relief  to  have  it  set  aside, 
the  will  pronounced  against,  and  administration  granted  to  the  de- 
fendant; and  it  was  held  to  be  wifhin  this  section  as  asserting  by 
counter-claim  what  might  be  asserted  in  a  suit  against  the  same 
plaintiff. 

A  defendant  is  not  bound  to  make  his  cross  claims  in  the  same 
action,  but  may  assert  them  by  cross  action.  Thus  where  an  action 
was  brought  against  shippers  and  consignees  for  damages  for 
detention  at  the  port  of  lading,  and  for  freight,  and  the  defendants 
brought  a  cross  action  for  a  larger  sum  for  damages  for  loss  of  cargo 
by  the  shipowners'  negligence  and  the  writs  were  issued  on  the  same 
day  and  statement  of  claim  delivered  first  in  the  former  action,  a 
Master  stayed  proceedings  in  the  second  action  with  liberty  to  the 
plaintiffs  in  it  to  file  a  counter-claim  in  the  first  action;  but  it  was 
held  on  appeal  that  though  there  was  jurisdiction  to  make  such  an 
order,  it  should  only  be  exercised  where  the  points  in  issue  are  the 
same,  and  that  in  the  case  in  question  the  right  to  bring  a  cross 
action  should  not  be  interfered  with:  Adamson  v.  Tuff,  44  L.  T.  420. 
See  also  the  notes  to  sec.  57  (9)  and  Rule  435. 

As  to  the  effect  of  the  concluding  words  of  this  section,  see  Fowler 
v.  Knoon  in  note  to  Rule  209. 

8.  The  said  Courts  respectively,  and  every  Judge 
thereof  shall  recognize  and  take  notice  of  all 
itable   estates,    titles   and   rights,    and   all 
equitable  duties  and  liabilities  appearing  in- 
cidentally in  the  course  of  any  cause  or  mat- 
ter, in  the  same  manner  in  which  the  Court 
of  Chancery  would  have  recognized  and  taken 
notice  of  the  same  in  any  suit  or  proceedings 
duly  instituted  therein  before  the  passing  of 
.  c.  5.  The  Ontario  Judicature  Act,  1881. 

Identical  with  the  Eng.  J.  A.,  1873,  section  24  (4). 

In  Williams  v.  Snowden,  W.  N.  1880,  124,  a  plaintiff  in  ejectment 
was  ordered  specifically  to  perform  an  agreement  to  lease  the  pre- 
mises to  defendant,  which  agreement,  though  not  raised  by  defence, 
appeared  incidentally  in  the  cause.  See  Mostyn  v.  W.  Mostyn,  etc., 
1  C.  P.  D.  145;  Borrowes  v.  Delaney,  24  L.  R.  Ir.  503,  where 


courts  to 
•f  equitabi* 
du?iess.and 
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it  incidentally  {>ppoared  that  a  party  was  entitled  to  have  a  deed  Sec.  67. 
rectified.    See  also  Furness  v.  Bond,  W.  N.  1888,  78;  -Scott  v.  Brown, 
1892,  2  Q.  B.  724;  Annesley  v.  Annesley,  31  L.  li.  Ir.  457;  and  cases 
in  note  to  sub-sec.  0. 

The  doctrine  of  Equity  whereby  part  performance  furnishes  a 
ground  for  enforcing  a  contract  not  enforceable  at  law  by  reason 
of  s.  4  of  the  Statute  of  Frauds,  is  confined  to  suits  as  to  the  sale 
of  interests  in  land,  and  has  not  been  extended  by  the  Jud.  Act. 


.Tnrl.  Apt  confers  no  new  rights,  but  alters  procedure  only; 
Britain  v.  Rossiter,  11  Q.  B^D.  123.  See  also  Gibbs  v.  (suild,  9  Q. 
B.  D.  67,  and  notes  to  sec.  58,  sub-sec.  8. 

Under  this  section  relief  was  given  against  a  forfeiture  in  an 
action  to  re-enter  for  breach  of  covenant  for  payment  of  taxes 
which  the  defendant  paid  before  statement  of  claim  delivered:  Buck- 
ley v.  Beiyie,  8  Ont.  85. 

Section  57  (3)  also  now  enables  the  Court  to  relieve  against  pen- 
alties and  forfeitures. 

9.  No  cause  or  proceeding  at  any  time  pending  in  Restrain.  ^ 

the  High   Court   of  Justice    or    before   theceedings.  &&  <*•'/•  3 
Court  of  Appeal  shall  be  restrained  by  pro-       .    <*  -r      „ 
hibition  or  injunction;   but  every  matter  of 
equity   on   which   an   injunction   against   the    /  £a%  £_  &,  £/ 
prosecution  of  any  such  cause  or  proceeding        '       ^ 
might  have  been  obtained,  prior  to  The  On-    '  r 
tario  Judicature  Act,  1881,  either  uncondi- 
tionally or  on  any  terms  or  conditions,  may  be         p  n      o  ^ 
relied  on  by  way.  of  defence  thereto:  /' 

Provided  always,   that  nothing  in  this  Act   con-  /£  -          ^  7  ^  . 
tained  shall  disable  either  of  the  said  Courts 
from  directing  a  stay  of  proceedings  in  any    $  %  &.  fl-   {"*  f 
cause  or  matter  pending  before  it,  if  it  shall 
think  fit;  and  any  person,  whether  a  party  or       /),»/? 
not  (a)  to  any  such  cause  or  matter,  who  would  *      -  *    M  •  >  -  V 
have  been  entitled,  prior  to  The  Ontario  Judi-  2  ••     -     *    / 
cature  Act,  1881,  to  apply  to  any  Court  to 
restrain  the  prosecution  thereof,  or  who  may 
be     entitled    to    enforce,    by    attachment    or 
otherwise,  any  judgment,  decree,  rule  or  order, 
contrary  to  which  all  or  any  part  of  the  pro- 
ceedings in  such  cause  or  matter  may  have 
been  taken,  shall  be  at  liberty  to  apply  to  the 
said  Courts  respectively,  Jjy 


,  for  a  stay  of  proper!  i'no;a  in  such 
cause  or  matter  either  generally,  or  so  far  as 
may  be  necessary  for  the  purposes  of  justice; 
and  the  Court  shall  thereupon  make  such 
order  as  shall  be  just. 

Identical  with  Eng.  J.  A.,  1873,  s.  24  (5). 
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The  effect  of  this  sub-section  is  that,  in  ordinary  cases,  whatever 
would  formerly  have  been  ground  for  an  injunction  restraining  an 
action  must  now  be  raised  in  the  action,  either  by  way  of  defence, 
or  upon  an  application  to  stav  proceedings:  Garbutt  v.  Fawcus,  1  Ch. 
D.  155. 


(a) 


or  not."    The  jurisdiction  to  stay  proceedings 


on  the  application  of  a  person  not  a  party  is  only  to  be  exercised 
where  the  action  is  an  improper  one,  or  where  its  prosecution  might 
have  been  restrained  by  injunction  under  the  former  practice  in 
Chancery,  and  only  where  the  applicnnt  is  OI^P  \v|jp  sppfrp  tn  intftr- 
vene,  and  can  properly  be  added  as  a  party:  Fawkcs  v.  Griffin,  17 
P;  K.  4'<3. 

An  application  to  stay  proceedings  in  an  action  must  be  made  in 
the  action  sought  to  be  stayed,  and  not  by  commencing  a  new  action 
for  an  injunction:  Garbutt  v.  Faiccus,  1  Ch.  D.  155;  Re  South  of 
France  Pottery  Works  Syndicate,  37  L.  T.  260;  Re  People's  Garden 
Company,  1  Ch.  D.  44;  Walker  v.  Banagher  Distillery  Company,  1  Q. 
B.  D.  129;  Wright  v.  Redgrave,  11  Ch.  D.  24.  Two  decisions  to  the 
contrary,  KingcJiurch  v.  People's  Garden  Company,  1  C.  P.  D.  45,  and 
Needham  v.  Rivers  Protection  Company,  1  Ch.  D.  253,  are  over- 
ruled. See  also  Searle  v.  Choate,  25  Ch.  D.  723;  Lane  v.  Capsey,  1891, 
3  Ch.  411,  and  the  same  rule  applies  where  the  proceedings  sought 
to  be  stayed  are  being  taken  by  an  officer  of  the  Court,  e.g.,  a  sheriff: 
Wright  v.  Redgrave,  supra;  or  a  receiver:  Searle  v.  Choate,  and  Lane 
v.  Capsey,  supra. 

Thus  actions  for  claims  provable  (as  to  which  see  Croicle  v.  Rus- 
sell, 4  C.  P.  D.  186),  in  pending  administration  proceedings  must 
be  restrained  by  motion  in  the  actions  and  not  in  the  matter  in 
which  the  administration  proceedings  are  being  taken:  see  CobboM  v. 
Pryke,  4  Ex.  D.  315;  Powell  v.  Jewsbury,  9  Ch.  D.  39;  Bailey  v.  Mon- 
teith,  3  C.  L.  T.  599. 

Proceedings  under  a  writ  of  elegit,  issued  to  enforce  payment  of 
costs  of  an  action,  were  stayed  where  the  lands  taken  under  the  writ 
were  not  lands  in  the  hands  of  the  defendants,  chargeable  with  these 
costs:  Earl  Jersey  v.  Uxbridge  Rural  Sanitary  Authority,  1891,  3  Ch. 
D.  183. 

In  Wright  v.  Redgrave,  11  Ch.  D.  24,  goods  had  been  taken  under 
a  fi.  fa.,  and  the  trustees  of  a  settlement  claimed  them  as  separate 
estate  of  defendant's  wTife.  The  Sheriff  thereupon  took  out  an  inter- 
pleader summons  in  the  C.  P.  Div.,  upon  which  an  order  was  made 
that,  upon  the  trustee  paying  into  Court  £115  within  a  limited  time, 
the  Sheriff  should  withdraw,  but  that  in  default  of  such  payment 
he  should  sell,  and  pay  the  proceeds  into  Court,  and  that  the  parties 
should  proceed  to  the  trial  of  an  issue  as  to  the  title  to  the  goods. 
The  money  was  not  paid  into  Court  within  the  time,  and  the  Sheriff 
advertised  the  goods  for  sale.  The  wife  thereupon  commenced  an 
action  in  the  Ch.  D.  to  have  the  trusts  of  the  settlement  carried 
into  execution,  a  new  trustee  appointed,  and  in  the  meantime  the 
appointment  of  a  receiver.  An  injunction  to  restrain  the  Sheriff  was 
held,  on  appeal,  to  be  an  order  inconsistent  with  the  above  sub-sec- 
tion, and  was  discharged. 

In  Besant  v.  Wood,  12  Ch.  D.  630,  it  was  said  that  though  a  pend- 
ing motion  cannot  be  restrained,  a  person  may,  in  a  proper  case,  be 
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restrained  from  instituting  proceedings.    See  also  Cercle  Restaurant  Sec.  57. 
Co.  v.  Lavery,   18  Ch.   D.  555;  Hart   v.  Hart,   18  Ch.    D.   670;   and 
Armstrong  v.   Armstrong,   1892,   P.   98,   where  proceedings   in   a  for- 
eign Court  were  stayed  by  injunction:     see  next  sub-section. 

See  also  Hedley  v.  Bates,  13  Ch.  D.  498;  (explained  Standard  v. 
Giles,  20  Ch.  D.  p.  196);  Re  Artistic  Colour  Printing  Co.,  14  Ch.  D. 
502;  Crowle  v.  Russell,  4  C.  P.  D.  186. 

Stay     to    Enforce    a    Compromise. — Under    this    clause    and  Enforcing 

sec.     57     (12),     the    Court    has    power    to    enfor^    *i     compromise  agreements 

.  ^^•^^•^^^•'^^^^^^^^^•^•^••i       •  -..I  i— •!.         "  j_i_  01  couijjjro* 

entered  into  pending  an  action,  and  (where  no  terms  of  the  com-  mise  in  the 
promise  go    beyond    jvhjLL-Js    in     f^ntr^vQrgy — is — the  action:.  Rees  same  ac- 
T".   Uarrutliers,    17    f.    It.    51),    to    stay    the    action    on  a  summary tion> 
application  in   that  action:  Eden  v.  Naish,  7  Ch.   D.  781;  Scully   v. 
Lord  Dundonald,  8  Ch.  D.  658;  Re  Gaudet  Frfr-en   Steamship,  etc.,  Co., 
12  Ch.  D.  882;  Baker  v.  Baker,  55  L.  T.  723;  Smytlie  v.  Smythe,  18 
Q.   B.   D.  544,   followed  in  Farran  v.  Hunter  (before  Ferguson,   J., 
25th  Sept.,  1888).  See  also  Davidson  v.  Merritton,  18  C.  L.  T.  240;  34 
C.  L.  J.  389.     The  former  Chy.  practice  required  a  fresh  suit  to  be 
brought     for     specific    performance    of    the     agreement     for     com- 
promise,   unless   it   related   merely   to   the   prosecution   of    the   suit: 
Pryer  v.  Gribble,  L.  R.  10  Chy.  534,  or  unless  where  the  compromise 
was  entered  into  before  answer,  and  was  set  up  by  the  answer  and 
*  specific  performance  prayed  by  way  of  cross-relief:  Small  v.   Union 
Perm.  B.  8.,  6  P.  R.  206. 

A  separate  action  to  enforce  a  compromise  may  still  be  brought: 
Hart  v.  Hart,  18  Ch.  D.  670;  Knowles  v.  Roberts,  58  L.  T.  259,  and 
may  sometimes  be  necessary:  see  Gilbert  v.  Endean,  9  Ch.  D.  259, 
but  see  cases  supra. 

In  Graves  v.  Graves,  69  L.  T.  420,  it  was  held  that  there  was  no 
jurisdiction  to  order  that  the  terms  of  a  compromise  be  made  a  rule  of 
Court  (with  the  object  of  moving  to  compel  the  plaintiff  to  carry  out 
the  compromise),  where  the  terms  of  the  compromise  did  not  provide 
that  its  terms  might  be  made  a  rule  of  Court. 

It  has  been  held  that  the  pompi-r^jao  ^-n^^  i^  «of  ngifln_nn  snip-  Setting 
niary  application,  and  that  an  action  is  necessary:  Emeris  v.  Wood-  aside  a 
icard,  43  Ch.  D.  185;  and  see  Ainsworth  v Wilding',  1896,  1  Ch.  673; 
74  L.  T.  193;  1897,  2  Ch.  584;  77  L.  T.  57;  Gilbert  v.  Endean, 
9  Ch.  D.  259;  but  where  necessary  an  issue  may  be  directed 
to  determine  as  to  whether  a  valid  agreement  of  compromise 
has  been  arrived  at,  and  a  stay  may  be  directed  provision- 
ally to  be  continued  in  the  event  of  the  compromise  being  valid:  Rees 
v.  Carruthers,  17  P.  R.  51;  and  it  has  also  been  held  that  the  validity 
of  a  compromise  agreed  to  by  an  illiterate  plaintiff  without  the 
knowledge  or  concurrence  of  his  solicitor,  may  be  inquired  into, 
without  bringing  a  new  action  to  set  it  aside,  if  the  compromise 
is  pleaded  in  the  action  alleged  to  be  compromised,  and,  where  that 
is  done,  its  validity  may  be  tried  in  the  action:  Johnston  v.  G.  T.  Ru. 
Co.,  25  Ont.  64;  21  Ont.  App.  408. 

Where  the  intended  compromise  fails  but  the  plaintiff  has  obtained 
some  advantage,  he  will  be  required  to  restore  it,  as  a  condition  of 
being  allowed  to  continue  the  action:  Hen.der*nn  v  Underwriting 
Assoc.,  65  L.  T.  616,  732;  Guy  v.  Walker,  8  Times,  314. 

A  stay  was  refused  where  an  action  had  been  settled  by  the  plain- 
tifts  solicitor,  the  settlement  having  been  provisional  and  not 
adopted  by  the  plaintiff:  McDonald  v.  Field,  12  P.  R  213 
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Sec.  57.  Vexatious     Proceedings. — Actions     or     proceedings    which 

Staying  [[absolutely   groundless  are  frivolous  and  vexatious.    A  stay  of  such 

vexatious  jproceedings  may  be  granted  not  as  a  substitute  for  an  injunction,  but 

proceed-  ]Under  the  inherent  jurisdiction  of  the  Court  to  control  its  procedure. 

liigB. 

The  institution  of  such  proceedings  is  an  abuse  of  the  process 
of  the  Court,  and  they  may  be  stayed  summarily  upon  motion: 
Edmunds  v.  Attorney-General,  26  W.  Ii.  550;  38  L.  T.  213;  W.  N. 
1878,  64.  See  also  Tucker  v.  Collinson,  34  W.  R.  355;  54  L.  T. 
128,  203;  or  dismissed:  Metropolitan  Bank  v.  Pooley,  10  App.  Cas. 
210;  Ker  v.  William*,  79  L.  T.  Jour.  229;  W.  N.  1886,  16;  Willis 
v.  Earl  Beauchamp,  11  P.  D.  59;  Blair  v.  Cowder,  3G  W.  R.  64; 
Grepe  v.  Loom,  37  Ch.  D.  168;  Lawrance  v.  Lord  Norreys,  39  Ch.  D. 
213;  15  App.  Cas.  210;  62  L.  T.  706;  Warwick  v.  East,  W.  N.  1889, 
8;  Willis  v.  Earl  Howe,  1893,  2  Ch.  545;  69  L.  T.  358;  e.g.,  actions 
against  a  public  officer  for  an  act  plainly  in  accordance  with  his 
duty:  Castro  v.  Murray,  L.  R.  10  Ex.  213;  Cliatterton  v.  Secretary 
of  State  for  India,  1895,  2  Q.  B.  189;  72  L.  T.  858;  against  a  Judge 
for  any  act  done  in  that  capacity;  Cobbett  v.  Field,  W.  N.  1S77,  8; 
Hind  v.  Brett,  W.  N.  1883,  37;  Anderson  v.  Oorrie,  1895,  1  Q.  B.  668; 
Haggard  v.  Pelicier  Freres,  1892,  A.  C.  61,  an  action  against  a  member 
of  Parliament  for  a  mandamus  to  compel  him  to  present  a  petition 
in  Parliament:  Chaffers  v.  Goldsmid,  1894,  1  Q.  B.  186;  where  the 
point  has  already  been  decided  against  the  plaintiff  in  another 
action:  Dawkins  v.  Saxe  Weimar,  etc.,  1  Q.  B.  D.  499;  Edmunds  v. 
Attorney-General,  supra;  Mortlock  v.  Mortlock,  20  L.  T.  773;  Horrocl'9 
v.  Stubbs,  74  L.  T.  58;  Macdougall  v.  Knight,  25  Q.  B.  D.  1;  Hall  v. 
Paulet,  66  L.  T.  645;  Willis  v.  Howe,  69  L.  T.  358;  KeUaicay 
v.  Bury,  66  L.  T.  599;  Wallace  v.  Duff,  94  L.  T.  Jour.  181;  StepJienson 
v.  Garnet.  1898,  1  Q.  B.  677;  78  L.  T.  371;  Whitworth  v.  Darbishire,  68 
L.  T.  216;  where  the  plaintiff  has  no  locus  standi:  Robson  v.  Dodds,  L. 
R.  8  Eq.  302;  Vale  v.  Oppert,  5  Ch.  D.  969;  where  the  claim 
though  stating  a  sufficient  case  is  shown  by  admission  of  the 
plaintiff  to  be  without  foundation:  Jameson  v.  Lainrj,  7  P. 
R.  404.  Where  a  right  to  sue,  however  slight,  appears  on 
the  face  of  the  proceedings,  and  is  not  displaced  by  any 
admission,  the  plaintiff  will  not  be  prevented  from  having  his  ac- 
tion disposed  of  in  the  regular  way:  Bloxnm  v.  Metropolitan,  etc.,  L. 
R.  3  Chy.  337:  Beaton  v.  Grant,  L.  R.  2  Chy.  459:  7?o*.<?  v.  Edtrards, 
14  P.  R.  523:  15  P.  R.  150.  but  he  may  be  directed  to  facilitate  an 
early  disposition  of  the  action:  Jameson  v.  Laing,  si/pr». 

In  England  a  special  Act  empowering  the  Court  to  prevent  the 
bringing  of  vexatious  proceedings  has  been  passed:  see  Vc.rritioii* 
Actions  Act,  1896  (59  &  60  V.  c.  51),  and  see  Ex  p.  Attorney-General, 
76  L.  T.  351. 

In  Davey  v.  Bentinck,  67  L.  T.  742,  an  action  was  dismissed  as 
frivolous  and  vexatious,  under  the  inherent  jurisdiction  of  the  Court 
where  the  plaintiff  had  persistently  disobeyed  an  order  for  particu- 
lars. The  inference  was  drawn  that  he  did  not  deliver  them  because 
he  had  none  to  give,  the  action  being  frivolous. 

Similarly  there  is  inherent  jurisdiction  to  strike  out  a  defence  as 
frivolous,  vexatious  and  abuse  of  procedure:  ReicJiel  v.  McGraih,  14 
App.  Cas.  665. 

Actions  against  Justices  of  the  Peace,  brought  contrary  to  tho 
provisions  of  R.  S.  O.  c.  88,  may  be  stayed  summarily:  see  s.  12 
of  that  Act:  sed  vide  Webb  v.  Spears,  15  P.  R.  282. 
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The  power  to  stay  proceedings  as  frivolous  or  vexatious  will  not  Sec.  57. 
be  exercised  except  on  those  grounds;   and   not  merely  on  the  in- 
dorsement  on    the    writ,  and    before    statement    of    claim:  Rosa    v. 
Edwards,  15  P.  R.  150;  Fletcher  v.  Bethom,  68  L.  T.  438. 

An  action  in  which  relief  is  claimed  which  had  been  already 
claimed  in  another  action  will  be  stayed,  only  in  so  far  as  it  claims 
relief  included  in  the  former  action:  Morton  v.  Quids,  26  W.  R.  441. 

For  a  form  of  order  staying  proceedings  where  repeated  frivolous 
applications  have  been  made:  see  Grepe  v.  Loam,  37  Ch.  D.  169; 
Seton,  5th  ed.,  344. 

There  was  no  rule  of  practice  at  Common  Law  by  which  a  plain- Staying    I 
tiff  ordered  to  pay  costs  in  the  course  of  an  action,  but  not  paying  p°ari^nt  I 
them,  was  liable  to  have  his  action  stayed  till  they  were  paid:  Mor- ^  costs.  ' 
ton  v.  Palmer,  9  Q.  B.  D.  89;  but  the  Court  had  power  in  its  inher- 
ent jurisdiction  to  direct  a  stay  if  that  appeared  to  be  equitable. 
The  onus  of  showing  the  propriety  of  a  stay  was  on  the  party  ask- 
_ing  for_it.    In  Equity  the  onus  was  on  the  other  party,  and  he  was 
required  to  show  that  a   stay   would  be  inequitable.    The  Common 
T.in.w  rnlp  is  n (looted  in  Ontario  as  the  most  convenient:  Stewart  v. 
Sullivan,  11  P.  R.  529,  followed  in  Wrlg7it  v.    Wright,  12  P.   11.  42. 
See  also,  in  addition  to  the  cases  there  cited,  Re  Wickham,  Marony 
v.   Taylor,   35   Ch.    D.    272;   and  if  the  action  is  vexatious,   or  has 
been  vexatiously  conducted  by  the  plaintiff,  the  Court  by  virtue  of 
its  inherent  jurisdiction  may  stay  the  proceedings  for  non-payment 
of  costs:  Graham  v.  Sutton,  1897,  2  Ch.  367;  77  L.  T.  35. 

An  action  may  be  stayed  till  security  ordered  to  be  given  for 
damages  has  been  given:  Richards  v.  Howell,  W.  N.,  1883,  159,  168. 

Cross  Actions. — One    of    two    cross    actions    between  the  same  cross 
parties,  arising  out  of  the  same  matter  may  De  stayed,  and  a  con-  actions. 
solidation  in  fact  thus  effected;  and  where  such  an  application  is 
made  the   action   against  the  party  on  whom  the  burden  of  proof 
lies  ought  in  general  to  be  stayed,  and  the  action  brought  by  him 
ought  to  be  allowed  to  proceed,  the  other  party  being  at  liberty  to 
raise  by  defence,  set-off  or  counter-claim,  all  questions  intended  to  be 
raised  by  him  in  the  action   which  is  stayed:  Thompson  v.   Eastern 
Ry.  Co.,  9  Q.  B.  D.  320.    See  further  the  notes  to  sec.  57  (7),  and 
Rule  435. 

Staying    Proceedings    Where    an   Agreement    to    Refer   to  staying 
Arbitration. — Where  the  parties  have  agreed  that  no  action  shall  proceed- 
be  brought  in  respect  of  the  matters  in  question,  until  the  amount  a^fa^ee^6 
due  shall   have  been  ascertained  by  arbitration,  an   action  brought  ment  to 
in  contravention  of  the  agreement  will  be  stayed:  R.   S.  O.  c.  62,  refer  to  ar- 
s.  6;  Scott  v.  Avery,  5  H.  L.  C.  811;  Belfleld  v.  Bourne,  69  L.  T.  786;bitration' 
Trainor  v.  Phoenix  Fire  Ass.   Co.,  65  L.  T.   825?  Scott  v.  Mercantile 
Accident  Co.,  66  L.  T.  811;  and  see  notes  to  C.  L.  P.  Act,  s.  214, 
Maclennan's  Jud.  Act,  2nd  ed.,  p.  90.    An  allegation  of  fraud  by  the 
plaintiff  will  not  prevent  the  application  of  this  rule:  7&.    But  when 
the  plaintiff  is  entitled  to  some  relief  (e.g.,  an  injunction  or  receiver) 
which  could  not  be  attained  by  a  reference  to  arbitration,  such  relief 
may  be  granted,  and  the  action  stayed,  except  so  far  as  is  necessary 
to  enable  the  plaintiff  to  obtain  such  relief:  Pint  v.  Roncoroni.  1892, 

1  Ch.  633;  Baker  v.  Yorkshire  F.  d  L.  Ass.,  etc.,  Co.,  1892,  1  Q.  B.  144; 
Lyon  v.  Johnson,  60  L.  T.  223;  40  Ch.  D.  579;  Chappell  v.  North,  1891, 

2  Q.  B.  252;  Turnock  v.  Sartoris,  62  L.  T.  209. 
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Sec.  57.  Practice.— An  application  to  stay   must  in  general  be  on  notice. 

"  In  a  summary  way  "  does  not  mean  ex  parte  except  in  cases  of 
emergency:  see  Blewitt  v.  Bowling,  W.  N.  1875,  202;  Kevers  v.  Mit- 
chell, W.  N.  1876,  53,  and  notes  to  sec.  58  (9). 

A  motion  to  stay  proceedings  under  the  jurisdiction  of  the  Court  to 
Control  its  own  proceedings  should  be  made  Tn  i;nambers.  not  jn 
Qourt:  Lee  v.  Mimico  Real  Estate  Co.,  15  P.  R.  288;  nnr^  )^fnrA  thp 
auction  is  entered  for  trial:  Cross  v.  Howe,  62  L.  J.  Chy.  342;  3  R.  218. 

10.  If  any  action  is  brought  in  the  High  Court 
for  any  cause  of  action  for  which  any  suit  or 
action  has  been  brought  and  is  pending  be- 
tween the  same  parties  or  their  representa- 
tives in  any  place  or  country  out  of  Ontario, 
the  Court  or  any  Judge  thereof  may  make  an 
order  to  stay  all  proceedings  in  the  High 
'  Court  until  satisfactory  proof  is  offered  to  the 
Court  or  Judge  that  the  suit  or  action  so 
brought  in  such  other  place  or  country  out 
of  Ontario  is  determined  or  discontinued. 

No  corresponding  clause  in  the  Eng.  Act. 

The  rule  in  England  is,  that  where  one  of  two  actions  for  the  same 
cause  is  pending  abroad,  the  Court  has  jurisdiction  to  stay,  but  the 
party  applying  must  make  out  a  special  case  for  relief;  whereas 
where  all  the  actioos  are  in  England,  or  semble  in  the  Queen's  Courts 
anywhere,  the  concurrent  proceedings  are  prima  facie  vexatious:  Ale- 
Henry  v.  Lewis,  21  Ch.  D.  202;  22  Ch.  D.  397;  The  Christiansborg,  10 
P.  D.  141.  The  Court  will  not  consider  the  double  litigation 
vexatious  where  there  are  substantial  reasons  to  induce  the  plaintiff 
to  sue  in  both  countries;  as  when  he  can  get  judgment  in  each  action, 
but  execution  is  more  easily  obtained  in  one  than  in  the  other:  Peru- 
vian Guano  Co.  v.  Bockwoldt,  23  Ch.  D.  225;  Hyman  v.  Helm,  24  Ch. 
D.  531;  Direct  U.  8.  Cable  Co.  v.  Dom.  Tel.  Co.,  8  Ont.  App.  416; 
Armstrong  v.  Armstrong,  1892,  P.  98. 

Whether  a  Court  having  ample  authority  to  decide  the  matter 
brought  before  it  should  await  the  expected  adjudication  of  another 
tribunal  having  only  similar  authority  is  merely  a  question  for  the 
exercise  of  judicial  discretion:  Phosphate  Sewage  Company  v.  Molleson, 
1  App.  Cas.  780.  See  Hounston  v.  M.  of  Sligo,  W.  N.  1884,  29,  re- 
versed, p.  151. 

There  is  a  discretion  to  stay  proceedings  in  the  High  Court  for 
damages  for  a  collision,  in  respect  of  which  proceedings  are  being 
taken  in  rem  in  a  Vice- Admiralty  Court:  The  Peshawur,  48  L.  T.  796; 
8  P.  D.  32. 

Under  the  above  clause  10,  proceedings  were  stayed  in  this  Pro- 
vince, where  the  matter  could  more  conveniently  be  disposed  of  in 
the  foreign  Court,  by  reason  of  the  suit  being  there  in  a  more 
advanced  stage,  and  the  parties  being  personally  subject  to  the  juris- 
diction of  the  foreign  Court,  and  the  latter  was  the  most  convenient, 
in  view  of  the  evidence  to  be  procured:  Howell  v.  Jewett,  7  P.  R.  69.. 
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A  stay  was  also  ordered  pending  an  appeal  in  a  foreign  Court,  terms  Sec.  57. 
as  to  diligence  in  prosecuting  the  appeal  being  imposed:  Huntingdon  v. 
Attrill,  12  P.  R.  36. 

Where  a  Bank  was  being  wound  up  in  Ontario  under  the  Dominion 
Winding-up  Act,  an  injunction  was  granted  restraining  proceedings 
in  a  Montreal  Court  against  the  Bank,  and  also  proceedings  against 
the  liquidators  for  things  done  in  their  official  capacity,  and  from 
attacking  the  validity  of  their  appointment:  Baxter  v.  Central  Bank, 
20  Ont.  214. 

As  to  staying  an  action  in  Ontario  where  the  plaintiff's  claim  is 
being  prosecuted  in  bankruptcy  proceedings  in  England:  see  Maritime 
Bank  v.  Stewart,  13  P.  R.  86,  262,  491. 

11.  Subject  to  the  aforesaid  provisions  for  giving  Giving 
effect  to  equitable  rights  and  other  matters  off**}**0 
equity  in  manner  aforesaid,  and  the  other  ex-  claims. 
press  provisions  of  this  Act,  the  said  Courts 
respectively,  and  every  Judge  thereof,  shall 
recognize  and  give  effect  to  "all   ]p<ral    claims 
and   demands,,  and  all   estates,  rights,  duties, 
obligations    and    liabilities    existing     by    the 
Common  Law  or  created  by  any  statute,  in  the 
same  manner  as  the  same  would  have  been 
recognized  and  given  effect  to  prior  to  The 
Ontario  Judicature  Act,  1881,  by  any  of  the44v.  c.  5. 
Courts  then  existing  and  whose  jurisdiction 
is  now  vested  in  the  High  Court. 

Same  as  Eng.  J.  A.,  1873,  s.  24  (6),  except  that  the  latter  has  the 
words  "  transferred  to  "  instead  of  "  vested  in  ";  and  after  the  words 
"  Common  Law  "  has  the  words  "  or  by  any  custom." 


12.  The  High  Court  of  Justice  and  the  Court  of 
Appeal  respectively,  in  the  exercise  of  the 
jurisdiction  vested  in  them  by  this  Act  in  be  avoided. 

j-  -L    £  Allmat- 

every  cause  or  matter  pending  before  them  ters  in  con- 
respectively,  shall  have  power  to  grant,  and  be°dete?-  ° 
shall  grant,  either  absolutely  or  on  such  rea- 
sonable  terms  and  conditions  as  to  them  shall 
seem  just,  all  such  remedies  whatsoever  as  , 
any  of  the  parties  thereto  may  appear  to  be 
entitled  to  in  respect  of  any  and  every  legal 
or  equitable  claim  properly  brought  forward 
by  them  respectively  in  such  cause  or  matter; 
so  that,  as  far  as  possible,  all  matters  so  in 
controversy  between  the  said  parties  respec- 
tively may  be  completely  and  finally  deter- 
mined, and  all  multiplicity  of  legal  proceed- 
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ings  concerning  any  of  such  matters  avoided. 
58  V.  c.  12,  s.  52;  60  Y.  c.  15,  Sched.  A  (64). 

Same  as  Eng.  J.  A.,  1873,  s.  24  (7). 

Sir  W.  T.  Charley,  M.P.,  in  his  edition  of  the  Judicature  Act,  said: 
"  If  the  closing  words  of  this  section  be  verified  by  experience,  this 
Act  will  prove  a  second  Magna  Charta  to  the  suitor." 

A_  cause  or  matter  is  pending;  within  thp  moaning  of  this  section  so 
long  as  final  judgment"remains  unsatisfied:  Salt  v.  Cooper,  16  Ch.  D. 
544;  Smith  v.  Cow-ell,  6  Q.  B.  D.  75;  Hart  v.  Hart,  18  Ch.  D.  670. 
See  also  Re  Clagett,  Fordham  v.  Clagett,  20  Ch.  D.  037,  where  it  was 
said  that  a  "  pending  matter  "  in  any  Court  of  Justice  is  one  in 
which  some  proceeding  may  still  be  taken.  A  foreclosure  action  is 
at  an  end  after  the  granting  of  the  final  order:  Wills  v.  Luff,  38  Ch. 
D.  200. 

The  meaning  of  this  and  the  preceding  sub-section  is.  that  when- 
ever a  subject  of  controversy  arises  in  an  action  which  can  con- 
veniently be  determined  between  the  parties  to  the  action,  the  Court 
should,  if  possible,  determine  it.  so  as  to  prevent  further  and  need- 
less litigation:  Re  Tharp,  3  P.  D.  81;  McDougall  v.  Hall,  13  Onr.  I6f>: 
Byrne  v.  Brown,  22  Q.  B.  D.  G66.  The  right  of  the  parties  is  limited 
by  the  opinion  of  the  Court  as  to  the  practical  convenience  of  trying? 
incongruous  claims  in  the  same  action.  See  notes  to  Rules  373  and 
'  374. 

Notwithstanding  this  sub-section  the  Court  may,  nevertheless,  de- 
cline to  decide  questions  relating  to  contingent  interests  which  may 
never  come  into  possession:  Kevan  v.  Crawford,  6  Ch.  D.  29;  or  ques- 
tions not  raised  in  the  pleadings:  see  Gray  v.  Manitoba  &  N.  W,  Ry., 
1897,  A.  C.  254. 

58.  Tho  law  to  be  administered  in  Ontario,  as  to  the 
matters  next  hereinafter  mentioned,  shall  be  as  follows: 

See  Eng.  J.  A.,  1873,  s.  25;  J.  A.,  1875,  s.  10. 

The  object  of  this  section  was  to  render  uniform  the  rules  of  law 
administered  in  the  High  Court  on  the  points  as  to  which  such  rules 
were  formerly  in  conflict.  This  had  been  attained  to  a  considerable 
extent  in  Ontario  by  the  Administration  of  Justice  Act,  1873,  3(5 
Viet.  c.  8  (R.  S.  O.  1877,  c.  49,  ss.  4,  5,  21,  23;  R.  S.  O.  1877,  c.  40, 
ss.  86.  87;  c.  50,  ss.  131-133,  etc.) 

The  method  which  has  been  adopted  in  the  present  section  is  to 
deal  in  the  first  eleven  sub-sections  with  specific  cases  in  which  con- 
flicting rules  formerly  existed,  at  Law  and  in  Equity,  and  to  provide 
what  rule  is  to  prevail  for  the  future. 

The  first  sub-section  in  the  English  Act,  and  one  substituted  for  it 
under  section  10  of  the  Jud.  Act,  1876,  provide  for  the  administration 
of  the  estate  of  a  deceased  person  who  is  insolvent,  and  make  applic- 
able thereto  the  same  rules  as  the  Bankrupt  Law  provides  for  estates 
administered  thereunder.  The  British  North  America  Act  gives 
exclusive  jurisdiction  to  the  Dominion  Parliament  in  matters  of 
"  Bankruptcy  and  Insolvency  "  (s.  91,  No.  21);  but  the  subject  is  not 
without  legislative  Drovision  in  Ontario:  see  29  Viet.  c.  28,  s.  28 
(now  R.  S.  O.  c.  129.  s.  34).  relating  to  the  payment  of  debts  pari 
passu,  on  the  administration  of  the  estate  of  any  deceased  person,  in 
case  of  a  deficiency  of  assets,  and  R.  S.  O.  c.  78,  relating  to  rateable 
distributions  of  property  realized  under  an  execution  among  all 
execution  creditors. 
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1.    [Subject  to  the  provisions  of  section  32  of  T/ieSec-58-     ft) 
Trustee  Act~\   no  claim  of  a  cestui  que  trust  statutes  iof 

,  .  ,,  T_    1  j  Limitation 

against  his  trustee  lor  any  property  held  on  not  to 
t.rnst.T  or  in  respect  of  any  breach  j 


of  such  trust,  shall  be  held  to  be  barred  bytrusts- 
any  Statute  of  Limitations.     58  Y.  c.  12,  s.  53 
(1);   59  Y.  c.  18,  Sched.  (4).  cRm 

Except  the  words  in  brackets  introduced  by  59  Viet.  c.  18,  this 
clause  is  the  same  as  the  English  Jud.  Act,  1873,  sec.  25  (2). 

See  Petrc  v.  Petre,  1  Drew,  393,  and  Nugent  v.  Nugent,  15  L.  R.  Ir. 
321,  for  the  difference  in  Equity  between  express  and  implied  trusts. 
In  the  case  of  an  express  trust  it  was  always  the  doctrine  of  Courts 
of  Equity  that  no  time,  as  between  the  trustee  and  cestui  que  trust 
operates  as  a  bar  to  the  equitable  right  of  the  latter;  and  this  sub- 
section as  originally  enacted  was  only  a  statutory  declaration  of  that 
doctrine:  Harston  v.  Tenison,  20  Ch.  D.  109;  see  also  Thompson  v. 
Eastwood,  2  App.  Cas.  215.  As  to  what  nevertheless  amounts  to 
laches  and  acquiescence  which  will  be  a  bar  to  relief:  see  I&. 
and  Lewin  on  Trusts,  6th  Ed.,  714,  and  Fisher,  Dig.  1880,  p.  2200. 
It  is  not  necessary  that  the  express  trust  be  evidenced  by  writing  to 
bring  the  case  within  this  provision:  Cook  v.  Grant,  32  C.  P.  511,  521, 
and  see  Coyne  v.  Broddy,  15  Ont.  App.  159;  Wright  v.  Bell,  18  Ont. 
App.  25. 

an  imnliod   or 


gfi  n._  1/j.r:  Re  Davis,  Evans  v.  Moore,  1891,  3  Ch.  119.  See  also  in  Re 
Barker,  Buxton  v.  Campbell,  1892,  2  Ch.  491  (where  the  circumstances 
shewed  that  there  was  no  express  trust);  Shaver  v.  Harkness  (before 
Boyd,  C.,  Nov.,  1891);  but  see  Cameron  v.  Campbell,  7  Ont.  App. 
361. 

Since  the  Jud.  Act,  54  Viet.  c.  19,  s.  13  (now  R.  S.  O.  c.  129,  s.  32), 
has  been  passed,  under  which  the  Statute  of  Limitations  may  be 
pleaded  by  trustees,  except  in  the  case  of  a  claim  founded  upon  fraud, 
or  fraudulent  breach  of  trust,  to  which  the  trustee  was  a  party  or 
privy,  or  where  the  action  is  to  recover  trust  property  retained  or 
converted  by  the  trustee:  see  Stephens  v.  Beatty,  27  Ont.  75.  This  Act 
is  similar  to  the  Imperial  Statute,  51  &  52  Viet.  c.  59,  as  to  which  see 
Re  Boicden,  Andrew  v.  Cooper,  45  Ch.  D.  444;  Moore  v.  Knight,  1591,  1 
Ch.  547;  63  L.  T.  831;  Re  Stcain,  8.  v.  Bringeman,  1891,  3  Ch.  233"; 
65  L.  T.  296;  In  re  Gurney,  Mason  v.  Mercer,  1893,  1  Ch. 
590;  68  L.  T.  289;  Thome  v.  Heard,  1893,  3  Ch.  530;  1894,  1  Ch.  599; 
1895,  A.  C.  495;  Want  v.  Campain,  W.  N.  1893,  66;  9  Times, 
254:  Re  Somerset,  8.  v.  Poulett,  1894,  1  Ch.  231;  68  L.  T.  613; 
69  L.  T.  744  >  Jago  v.  Jago,  68  L.  T.  654;  Re  Chapman,  73  L.  T.  658; 
Re  Wasscll,  1896,  1  Ch.  554;  74  L.  T.  99;  How  v.  Winterton,  1S96,  2 
Ch.  626;  75  L.  T.  40;  Soar  v.  Ashicell,  1893,  2  Q.  B.  390;  69  L.  T. 
585:  In  re  Page,  1893,  1  Ch.  304;  Re  Harrison,  Allen  v.  Cort,  W.  N. 
1892,  148;  37  Sol.  J.  9;  Re  Sharp,  1892,  1  Ch.  166.  Directors  of  a 
company  were  held  to  be  trustees  within  the  Imp.  Act:  Re  Lands 
Allotment  Co.,  1894,  1  Ch.  616. 

If  fraud  or  non-discovery  of  fraud  is  to  be  relied  on  to  take  a  case 
out  of  the  Statute  of  Limitations,  it  must  be  the  fraud  of.  or  in  some 
way  imputable  to,  the  person  who  invokes  the  aid  of  the  Statute: 
Thorne  v.  Heard.  1895.  A.  C.  -*95. 

J.A.  —  5 
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Sec.  58.  R.  S.  O.  c.  133,  s.  30,  is  as  follows:— 

"  30.  Where  any  land  or  rent  is  vested  in  a  trustee  upon  any 
express  trust,  the  right  of  the  cestui  que  trust,  or  any  person  claiming 
through  him  to  bring  an  action  against  the  trustee  or  any  person 
claiming  through  him,  to  recover  such  land  or  rent  shall  be  deemed 
to  have  first  accrued,  according  to  the  meaning  of  this  Act,  at  and 
not  before  the  time  at  which  such  land  or  rent  has  been  conveyed  to 
a  purchaser  for  a  valuable  consideration,  and  then  shall  be  deemed 
to  have  accrued  only  as  against  such  purchaser,  and  any  person 
claiming  through  him." 

It  has  been  said  by  Kay,  J.,  Banner  v.  Berridge,  18  Ch.  I).  262,  that 
that  enactment  is  in  effect  extended  to  personalty  by  the  present 
sub-section,  which  is  also  repeated  in  c.  133,  as  sec.  30  (2). 

See  also  Patrick  v.  Simpson,  24  Q.  B.  D.  128. 

2.  An  estate    for    life    without,    impeachment    of 

waste  shall  not  confer  or  be  deemed  to  have 
conferred  upon  the  tenant  for  life  any  legal 
right  to  commit  waste  of  the  description 
known  as  equitable  waste,  unless  an  inten- 
tion to  confer  such  right  shall  expressly  appear 
by  the  instrument  creating  such  estate. 

Same  as  Eng.  J.  A.,  1873,  s.  25  (3). 

Scmlle,  this  sub-section  is  retrospective:  Dibl  v.  Walker,  1893,  2  (~h. 
429. 

For  the  difference  between  legal  and  equitable  waste  see  the  notes 
to  Garth  v.  Cotton,  1  W.  &  T.  Lead  Gas.,  751  (5th  Ed.);  Seagram  v. 
Knight,  L.  R.  2  Chy.  628.  A  tenant  for  life  without  impeachment  of 
waste  is  not  permitted  to  make  an  excessive  use  of  his  legal  power  as 
such,  by  cutting  down  ornamental  trees,  defacing  the  mansion-house, 
etc. 

See  also  Seton  on  Decrees  (5th  Ed.),  477,  and  s.  26,  sub-sec.  3r 
supra,  and  notes  p.  22,  and  Patterson  v.  Central  Canada,  etc.,  Co.,  L".> 
Ont.  134;  Re  Freman,  1898,  1  Ch.  28. 

3.  There  shall  not  be  any  merger  by  operation  of 
*  law  only  of  any  estate,  the  beneficial  interest 

in   which   would   not,  prior   to    The    Ontario 
Judicature    Act,     1881,   have   been   deemed 
merged  or  extinguished  in  Equity.' 
Same  as  Eng.  J.  A.,  1873,  s.  25  (4). 

Merger  is  where  a  greater  estate  and  a  less  coincide  and  meet  in 
one  and  the  same  person  in  .the  same  right  without  any  intermediate 
estate;  in  which  case  the  less  is  immediately  annihilated,  or 
"  merged  "  in  the  greater;  as,  if  the  fee  comes  to  a  tenant  for  years 
or  life,  the  particular  estates  are  merged  in  the  fee:  but,  in  Equity, 
if  the  merger  which  would  take  place  at  Law  would  occasion  preju- 
dice to  a  party  having  a  previous  equitable  interest  in  the  estate, 
such  interest  is  not  deemed  to  be  merged:  see  Tyrwhitt  v.  Tryirltitt,  r?2 


Merger. 
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B.  249;  Finlayson  v.  Mills,  11  Gr.  218;  Maclennan  v.  Gray,  16  Ont. Sec.  58. 
326.    As  to  the  rule  in  Equity:  see  Forbes  v.  Moffatt,  18  Ves.  394;       ,//\ 
Compton  v.   Oxenden,  2  Ves.  Jr.  264;  Sicinfen     v.  Sicinfen,  No.  3,  29       (H~  , 
Beav.  199:  The  Liquidation  Co.  v.  Willoughby,  1896,  1  Ch.  726;  74  L.  T. 
228;  1898,  A.  C.  321;  77  L.  T.  329;  Adams  v.  An0e»,  5  Ch.  D.  634;  Re 
Pride,  Shackell  v.  Colnett,  1891,  2  Ch.  135;  Re  Radcliffe,  1892,  1  Ch. 
227;  Thome  v.  Cattn,  1895,  A.  C.  11;  Brett  Leading  Cases  in  Equity, 
3rd  Ed.,  225. 

By  II.  S.  O.  c.  121,  ss.  8-9,  a  mortgagee  may  take  a  release  of  the 
equity_of  redemption  without  inoi'ulim  litirtteb't  as  against  any  other 
mortgagee  or  person  having  a  charge  on  the  property^.  The  cases~on 
the  construction  of  this  enactment  will  be  found  in  Robinson  & 
Joseph's  Digest,  2312,  et  seq.  See  also  /&.  2246,  et  seq. 

Where  C.,  an  administrator,  granted  an  underlease  for  a  term  of 
yosirs  of  land  held  by  him  as  administrator,  and  shortly  afterward 
the  underlessee  assigned  the  land  to  C.  for  the  residue  of  the  term, 
it  was  held  that  there  was  in  Equity  no  merger  of  the  term: 
Chambers  v.  Kingham,  10  Ch.  D.  743;  see  also  Hyde  v.  Warden,  3  Ex. 
D.  72:  and  where  a  tenant  for  life  conveyed  her  estate  to  a  tenant 
for  life  in  remainder  expectant  on  the  grantor's  death,  subject  to 
a  charge  in  the  grantor's  favour,  and  the  grantee  predeceased  the 
grantor,  it  was  held  that  there  was  no  intention  to  merge  the  two 
estates:  Snow  v.  Boycott,  1892,  3  Ch.  110;  and  see  Re  Barry  Ry.  Co., 
76  L.  T.  489. 

4.  A  mortgagor  entitled  for  the  time  being  to  the  Actions  for 

•  (•    ,1  j  n.     possession 

possession  or  receipt  01  the  rents  and  profits  of  land  by 
of  any  land  as  to  which  no  notice  of  his  in-" 
tention  to  take  possession  or  to  enter  into  re- 
ceipt of  the  rents  and  profits  thereof  shall 
have  been  given  by  the  mortgagee,  may  sue 
for  such  possession,  or  sue  or  distrain  for  the 
recovery  of  such  rents  or  profits,  or  to  prevent 
or  to  recover  damages  in  respect  of  any  tres- 
pass or  other  wrong  relative  thereto,  in  his 
own  name  only,  unless  the  cause  of  action 
arise  upon  a  lease  or  other  contract  made  by 
him  jointly  with  'any  other  person  (a),  and  in 
that  case  he  may  sue  or  distrain  jointly  with 
such  other  person.  58  V.  c.  12,  s.  53  (4). 

(a)  Up  to  this^  point  this  sub-section  corresponds  with  the  Eng.  J. 
A.,  1873,  s.  25  (5),  what  follows  is  not  in  the  English  sub-section. 

As  to  the  law  before  this  enactment:  see  Walsh  v.  Lonsdale,  21  Ch. 
D.  9. 

In  cases  under  this  sub-section  the  mortgagor  may  sometimes  have 
to  make  the  mortgagee  a  party;  but  "  unless  there  is  a  probability 
that  the  relief  for  which  the  mortgagor  sues  will  injuriously  affect 
the  interest  of  the  mortgagee,  the  mortgagee  ought  not  to  b*» 
brought  before  the  Court  on  a  mere  suggestion  of  a  possibility  that 
he  may  be  prejudiced  ":  Fairclough  v.  Marshall,  4  Ex.  D.  37  and  49. 
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Where  a  tenant  of  the  mortgagor,  who  has  received  notice  from  the 
mortgagee  to  pay  the  rent  to  him,  remains  in  possession,  that  alone 
does  not  create  any  tenancy  between  him  and  the  mortgagee:  Tower- 
son  v.  Jackson,  1891,  2  Q.  B.  484. 

A  mortgage  having  been  assigned,  the  assignee  served  notice  on 
the  tenants  to  pay  him  rent.  A  judgment  creditor  of  the  mortgagor 
obtained  an  order  on  the  tenants  to  pay.  The  rents  due  at  the  date 
of  the  assignment  were  not  thereby  assigned  to  the  transferee,  but 
were  assigned  to  him  by  the  mortgagee  after  the  garnishee  order.  It 
was  held  that  under  this  sub-section  the  rents  attached  were  debts 
due  to  the  mortgagor:  Paterson  v.  O'ReiUy,  10  L.  R.  Ir.  304. 

The  owner  of  the  equity  of  redemption  may  maintain  an  action 
for  trespass  to  the  mortgaged  property,  and  injury  to  the  freehold, 
though  after  the  trespass  and  before  action  he  has  parted  with  his 
equity:  Brookfield  v.  Brown,  22  S.  C.  R.  398;  and  see  Gordon  v.  Arm- 
strong, 16  P.  R.  432;  but  mortgagees  out  of  possession  cannot  after 
their  interest  has  ceased  to  exist  maintain  an  action  for  trespass 
and  injury  committed  while  they  held  the  title:  76. 

A  mortgagor  entitled  to  the  equity  of  redemption  in  mortgaged 
patents,  may  sue  to  restrain  infringement  without  making  the 
mortgagee  a  party:  VanGelder,  etc.,  v.  Soicerby,  44  Ch.  D.  374. 

Mortgagees  were  made  co-plaintiffs  with  the  mortgagor  in  Goodrich 
v.  Evcrglyn  Coal  Co.,  W.  X.  1889,  152,  an  action  on  covenants  in  a 
lease  made  by  both  mortgagor  and  mortgagees  to  defendants. 

As  to  when  mortgagees  are  necessary  parties:  see  Savior  v.  Conner, 
2  Out.  398;  Re  Nickle  v.  Walkerton,  11  Ont.  433,  and  Platt  v.  G.  T.  Ry. 
Co.,  /&.  246. 

5.  Any  absolute  assignment,  made  on  or  after  the 
31st  day  of  December,  1897,  by  writing  under 
the  hand  of  the  assignor  (not  purporting  to  be 
by  way  of  charge  only)  of  any  debt  or  other 
legal  chose  in  action  of  which  express  notice 
in  writing  shall  have  been  given  to  the  debtor, 
trustee  or  other  person  from  whom  the  as- 
signor would  have  been  entitled  to  receive  or 
claim  such  debt  or  chose  in  action,  shall  be 
effectual  in  law  (subject  to  all  equities  which 
would  have  been  entitled  to  priority  over  the 
right  of  the  assignee  if  this  section  had  not 
been  enacted)  to  pass  and  transfer  the  legal 
right  to  such  debt  or  chose  in  action  from  the 
date  of  such  notice  and  all  legal  and  other 
remedies  for  the  same  and  the  power  to  give 
a  good  discharge  for  the  same  without  the 
concurrence  of  the  assignor.  60  Y.  c.  15,  s.  5. 

CJ  / 

This  sub-section  is  taken  from  60  Viet.  c.  15,  s.  5,  whereby  R.  S. 
O.  1887,  c.  122,  ss.  7,  10,  11  and  12,  were  repealed,  and  the*  law  of 
Ontario  on  this  point  assimilated  with  that  of  England  under  the 
Eng.  Jud.  Act,  1873,  36  &  37  Viet.  c.  66,  s.  25  (6). 
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Scope  of  the  Enactment. — This  sub-section  is  not  retrospective,  Sec.  68. 
in  which  respect  it  differs  from  the  Eng.  Act:  see  ZK&6  v.  Walker, 
1893,  2  Ch.  429.    Assignments  of  choses  in  action  made  prior  to  31st 
December,  1S9T,  are  probably  still  governed  by  R.  S.  O.  1887,  c.  122: 
see  R.  S.  O.  c.  1,  s.  8  (50). 

The  enactment  does  not  give  new  rights,  but  only  affords  a  new 
mode  of  enforcing  old  rights:  Walker  v.  Bradford  Bank,  12  Q.  B.  D. 
511,  515.  It  does  not  make  anything  an  assignment  which  was  not 
theretofore  an  assignment  either  at  Law  or  in  Equity:  Schroeder  v. 
The  Central  Bank,  24  W.  R.  710;  as,  for  instance,  a  claim,  the  assign- 
ment of  which  is  against  public  policy,  such  as  a  bond  to  secure 
alimony  payable  to  a  married  women:  Reiffenstein  v.  Hooper,  36  U.  C. 
Q.  B.  295;  Re  Robinson,  27  Ch.  D.  160;  and  see  Watkins  v.  Watkins, 
74  L.  T.  636. 

The  enactment  transfers  the  legal  remedies  as  well  as  the  legal 
rights  of  the  assignor;  thus  the  assignee  of  a  judgment  debt  is 
enabled  to  garnish  debts  due  to  the  judgment  debtor:  Goodman  v. 
RoMnson,  18  Q.  B.  D.  332.  The  assignee  does  not,  however,  acquire 
any  greater  right  than  his  assignor  had,  and  therefore  the  assign- 
ment of  an  agreement  to  advance  money  by  way  of  loan  does  not 
create  a  debt,  and  confers  no  right  on  the  assignee  to  compel  the 
specific  performance  of  the  agreement  or  to  recover  damages  for  its 
breach,  unless  some  specific  fund  is  bound  by  the  agreement:  Western 
Waggon  Co.  v.  West,  1892,  1  Ch.  271 ;  South  African  Territories  v.  Wall- 
ington,  1898,  A.  C.  309;  78  L.  T.  426;  May  v.  Lane,  43  W.  58,  193;  71 
L.  T.  869;  RoxTwrghc  v.  Cox,  17  Ch.  D.  520;  Webb  v.  Smith,  30  Ch. 
D.  199. 

A  cheque  is  a  mere  order  to  pay  and  a  revocable  request,  and  does 
not  purport  to  be  an  absolute  assignment:  Schroedcr  v.  City  Bank, 
supra.  After  a  cheque  has  been  marked  good  by  the  bank,  however, 
the  drawer  is  discharged  and  the  bank  becomes  the  principal  debtor: 
Boyd  v.  Nasmith,  17  Out.  40. 

"  Debt  or  other  Legal  Chose  in  Action." — These  words  include 
"  all  rights,  the  assignment  of  which  a  Court  of  Law  or  Equity 
would  before  the  Act  have  held  to  be  lawful":  Kina  v.  Victoria  Ins. 
Co.,  1896,  A.  C.,  pp.  254,  256;  see  also  Colonial  Bank  v.  Whinney,  30 
Ch.  D.,  pp.  285,  286;  11  App.  Cas.  p.  438,  as  to  what  are  "  choses  in 
action." 

The  subjects  capable  of  assignment  within  this  sub-section  Matters 
therefore  include  debts  due:  Comfort  v.  Betts,  1891,  1  Q.  B.  assignable. 
737;  judgment  debts:  Goodman  v.  RoMnson,  18  Q.  B.  D.  332;  moneys 
due  under  a  building  contract:  Drew  v.  Josolyne,  18  Q.  B.  D.  590;  Ex 
p.  Moss,  14  Q.  B.  D.  310;  52  L.  T.  188;  money  accruing  due  but 
not  yet  due:  Brice  v.  Bannister,  3  Q.  B.  D.  569;  Buck  v.  Robson,  ib. 
686:  British  Waggon  Co.  v.  Lea,  5  Q.  B.  D.  149,  154;  Walker  v.  Brad- 
ford, 12  Q.  B.  D.  511,  516;  May  v.  Lane,  43  W.  R.  58,  193;  71  L.  T. 
869;  Ex  p.  Hall,  10  Ch.  D.  621;  future  book  debts  during  a  limited  time: 
Tailby  v.  Official  Receiver,  13  App.  Cas.  523;  moneys  accruing  due  to 
the  assignor  as  legatee  under  a  will:  Re  Coleman,  39  Ch.  D.  443; 
a  beneficial  interest  under  a  policy  of  insurance:  Re  Turcan,  40  Ch.  D. 
5;  a  future  balance  at  a  banker's:  Walker  v.  Bradford,  12  Q.  B.  D.  511; 
rent  accruing:  Knill  v.  Proicsf,  33  W.  R.  163;  or  in  trustees'  hands: 
Hardin-t  v.  Harding,  17  Q.  B.  D.  442;  a  solicitor's  bill  of  costs:  Ingle  v. 
lic'Cutchan,  12  Q.  B.  D.  518;  Ibberson  v.  Neck,  2  Times,  427;  a  claim  on 
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Sec.  58.  a  policy  of  insurance  of  goods  before  loss,  even  though  the  goods  are 
not  transferred  to  the  assignee:  HcPhiiiips  v.  London  M.  F.  Ins*  Co., 
23  Ont.  App.  524;  a  claim  against  a  purchaser  of  an  equity  of  re- 
demption for  indemnification  against  the  mortgage  debt:  British 
Canadian  L.  Co.  v.  Tear,  23  Ont.  664;  Scarlett  v.  Nattress,  23  Ont. 
App.  297;  Maloney  v.  Campbell,  18  C.  L.  T.  210;  Small  v.  Thompson,  Ib. 
211;  Irving  v.  Boyd,  15  Gr.  162;  Glenn  v.  Scott,  18  C.  L.  T.  162;  a 
claim  for  unliquidated  damages  arising  out  of  a  tortious  act:  King  v. 
Victoria  Ins.  Co.,  1896,  A.  C.  250;  74  L.  T.  206;  see  also  Laidlaw  v. 
O'Connor,  23  Ont.  696;  but  the  former  Act,  R.  S.  O.  1887,  c.  116,  s.  7, 
was  confined  to  choses  in  action  "  arising  out  of  contract":  see  Blair 
v.  Asselstine,  15  P.  R.  211. 

Requisites  "  Absolute  Assignment." — A  deed  by  which  debts  are  assigned 
of  assign-  to  a  trustee  to  receive  them  and  thereout  pay  himself  a  sum  due 
i'rftheAct.  from  the  assignor,  and  pay  the  surplus  to  the  assignor,  is  an  absolute 
assignment  (not  purporting  to  be  by  way  of  charge  only):  Burlinson 
v.  Hall,  12  Q.  B.  D.  347;  Comfort  v.  Beits,  1891,  1  Q.  B.  737;  so  is 
an  assignment  made  merely  to  enable  the  assignee  to  sue  in  his  own 
name:  Wisener  v.  Rackoic,  102  L.  T.  Jour.  577;  so  is  a  mortgage  of 
debts  due,  in  the  ordinary  form  with  proviso  for  redemption  and  re- 
conveyance: Tancred  v.  Delagoa  Bay  Ry.,  23  Q.  B.  D.  239,  in  which 
Nat.  Provincial  Bank  of  England  v.  Harle,  6  Q.  B.  D.  626,  was  dis- 
approved of  and  not  followed;  see  also  Durham  v.  Robertson,  1898,  1 
Q.  B.  765;  78  L.  T.  438. 

An  assignment  in  these  terms:  "  We  hereby  charge  the  sum  of 
£1080,  which  will  become  due  to  us  from  J.  R.  on  the  completion  of 
the  above  building,  as  security  for  the  advances,  and  we  hereby 
assign  our  interest  in  the  above  mentioned  sum  until  the  money, 
with  interest  added,  be  repaid  to  you,"  was  held  not  to  be  absolute 
assignment:  Durham  v.  Robertson,  supra. 

Mode  of  Assignment.—"  In  Writing."— The  sub-section  only 
applies  to  an  assignment  in  writing:  Re  Button's  Trusts,  12  Ch.  D.  175; 
a  written  order  on  trustees  of  a  fund  notified  to  them  is  a  good  assign- 
ment within  the  sub-section:  Harding  v.  Harding,  17  Q.  B.  D.  442;  so 
is  a  letter  from  a  landlord  to  a  tenant  directing  him  to  pay  rent  to 
another  person  till  further  order:  Knill  v.  Protcse,  33  W.  R.  163;  but 
a  direction  by  A.  to  pay  a  debt  to  B.,  without  referring  to  a  specific 
fund  out  of  which  the  payment  is  to  be  made,  is  not  an  assignment: 
Percival  v.  Dunn,  29  Ch.  D.  132;  see  Webb  v.  Smith,  30  Ch.  D.  192; 
Western  Waggon  Co.  v.  West,  1  Ch.  271. 

Equitable  Assignment. — Although,  to  bring  a  case  within  this 
sub-section,  it  is  necessary  that  the  assignment  should  be  in  writing, 
yet  the  statute  does  not  invalidate  parol  assignments  of  choses  in  ac- 
tion: see  Trusts  Corporation  v.  Rider,  27  Ont.  593;  24  Ont.  App.  157: 
McMaster  v.  Canada  Paper  Co.,  21  C.  L.  J.  16;  but  where  there  is  only  a 
parol  assignment  the  action  to  recover  the  chose  in  action  would  have 
to  be  brought  in  the  name  of  the  assignor,  or  he  would  have  to  be 
joined  as  defendant  if  he  refused  an  offer  of  a  proper  indemnity  to 
allow  his  name  to  be  used  as  plaintiff:  see  Turquand  v.  Fearon,  4  Q. 
B.  D.~2SO;  40  L.  T.  141. 

An  assignment  which  may  not  come  within  this  sub-section  by 
reason  of  the  absence  of  writing,  notice  or  otherwise,  may  be  en- 
forceable as  an  equitable  assignment  or  charge:  see  Gorringe  v.  Irwell, 
34  Ch.  D.  128;  Christie  v.  Taunton,  1893,  2  Ch.  175,  181;  Webb 
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v.  Smith,  30  Ch.  D.  192;  Re  Patrick,  1891,  1  Ch.  82,  87.    An  order  to  Sec.  58. 
A.  to  pay  the  amount  of  B.'s  account,  not  naming  any  specific  fund, 
is  not  a  good  assignment:  Percival  v.  Dunn,  29  Ch.  D.  132;  and  see 
Webb  v.  Smith,  supra;  Thomson  v.  Huggins,  23  Ont.  App.  191. 

Notice  in  "Writing. — The  notice  may  be  given  after  the  death  Notice, 
of  the  assignor:  Walker  v.  Bradford  Bank,  12  Q.  B.  D.  511.  It  is 
iu  some  cases  necessary,  in  order  to  make  the  assignment  effectual 
as  regards  third  person,  e.g.,  in  the  case  of  book  debts  to  bind  the 
debtor:  Tailby  v.  Official  Receiver,  13  App.  Cas.  534;  but  is  not  neces- 
sary as  between  the  assignor  and  the  assignee:  Ncicman  v.  Newman, 
28  Ch.  D.  678;  Gorringe  v.  Irwell,  34  Ch.  D.  128. 

Notice  of  an  assignment  of  funds,  in  the  hands  of  a  trustee,  is 
necessary  to  be  given  to  the  trustees  in  order  to  preserve  priority 
as  against  other  chargees  or  assignees  of  the  same  fund. 

As  to  the  effect  of  omitting  to  give  notice,  see  English  and  Scottish, 
etc.,  Investment  Co.  v.  Brunton,  1892,  2  Q.  B.  1700;  West  v.  Williams, 
46  W.  R.  362. 

Action  by  Assignee.— Where  an  assignment  within  this  sub-sec-  Action  by 
tion  is  made,  and   notice  given,  the  legal  right  and  legal  remedies  assignee, 
are  transferred,   and  the   assignee  may   sue  in  his  own  name:  see 
Read  v.  Brown,  22  Q.  B.  D.  132;  and  since  the  right  is  transferred 
to  him  he  must  probably  so  sue,  as  was  necessary  under  the  repealed 
Act,  R.  S.  O.  1887,  c.  122,  s.  7:  (see  Dawson  v.  Graham,  41  U.  C.  Q.  B. 
532;  Ward  v.  Hughes.  8  Ont.  138),  where  the  assignee  took  the  benefi- 
cial interest:  Wood  v.  McAlpine,  1  Ont.  App.  234. 

Any  equitable  right  remaining  in  the  assignor  may  doubtless  be 
enforced  by  him  in  the  same  way  as  in  the  case  of  any  other  equit- 
able right. 

Formerly  under  R.  S.  O.,  1887,  c.  122,  the  assignee  in  order  to  sue  F0rmer 
alone  must  have  taken  the  beneficial  interest  in  the  claim  assigned:  law. 
Wood  v.  McAlpine,  1  Out.  App.  234;  Scarlett  v.  Nattress,  23  Ont.  App. 
297;  and  where  the  assignment  was  by  way  of  security  only,  the 
assignor  might  sue  in  his  own  name:  Hostrawser  v.  Robinson,  23  C. 
P.  350;  Daicson  v.  Graham,  41  U.  C.  Q.  B.  532;  Prittic  v.  Connecticut 
F.  Ins.,  23  Ont.  App.  449;  and  see  McPhillips  v.  London  M.  F.  Co.,  23 
Ont.  App.  524;  but  under  the  present  sub-section  it  is  only  necessary 
that  there  be  an  assignment  in  writing  absolute  in  form.  It  may 
be  an  assignment  with  a  trust  declared  for  the  benefit  of  the  as- 
signor or  others:  Burlinson  v.  Hall,  12  Q.  B.  D.  347;  Comfort  v. 
Betts,  1891,  1  Q.  B.  737;  or  with  a  proviso  for  redemption  and  recon- 
veyance: Tancred  v.  Delagoa  Bay,  23  Q.  B.  D.  239;  or  it  may  have 
been  made  to  the  assignee  as  agent  of  the  assignor,  and  merely 
to  or  able  t^e  assignee  to  sue  in  his  own  name:  Wcisener  v.  Rackow, 
102  L.  T.  Jour.  577. 

In  Lee  v.  Magrath,  10  L.  R.  Ir.  45,  313,  the  payee  of  a  promissory 
note  not  negotiable,  and  not  then  payable,  indorsed  it  as  follows: 
"  I  indorse  the  within  promissory  note  for  £100  to  my  sister  L.," 
and  delivered  it  to  L.  There  was  no  consideration  for  the  indorse- 
ment and  delivery,  but  it  was  found  as  a  fact  that  the  intention  was 
to  vest  in  L.  the  beneficial  interest.  The  payee  died  before  the  note 
was  due,  and  bequeathed  to  one  of  the  makers  all  moneys  he  should 
die  possessed  of,  and  appointed  the  legatee  executor.  Express  notice 
in  writing  of  the  •  indorsement  was  given  to  the  maker  after  the 
payee's  death  and  before  action.  It  was  held  that  as  the  appoint- 
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Sec.  58.       ment  of  the  maker  of  the  note,  executor  of  the  payee,  extinguished 
4         the  debt  prior  to  service  of  notice  of  the   indorsement,   there  had 
been  no  legal  transfer  of  the  debt  to  L.  within  this  sub-section  so  as 
to  enable  her  to  bring  an  action  thereon. 

Where  Where  the  assignment  is  not  an  "  absolute  assignment,"  but  pur- 

assignment  ports  to  be  by  way  of  charge,  the  assignor  is  a  necessary  party:  see 
absolute.  Turquand  v.  Fearon,  4  Q.  B.  D.  280;  40  L.  T.  141;  and  may  sue  in 

his  own  name:  Walls  v.  Sault  Ste.  Marie  Paper,  etc.,  Co.,  18  C.  L.  T. 

117;  34  C.  L.  J.  196;  see  Prittie  v.  Connecticut  F.  Ins.  Co.,  23  Ont. 

App.  449;  Western  Waggon  Co.  v.  West,  1892,  1  Ch.  271. 

Where  the  plaintiff  had  only  a  partial  assignment,  the  objection 
that  the  assignor  should  be  made  a  party  when  taken  at  the  hearing 
was  cured  by  the  assignor  appearing  by  counsel  and  submitting  to  be 
added  as  a  party  plaintiff,  and  bound  by  the  proceedings:  Yates  v. 
Great  Western  Raihcay  Company,  24  Gr.  495;  his  consent  in  writing 
to  be  added  as  a  plaintiff  is  now  necessary:  see  Rule  206  (3). 

Where  the  assignee  sued  in  his  own  name,  and  afterwards  desired 
to  amend  by  adding  the  assignor  as  a  co-plaintiff,  the  amendment 
was  refused,  the  Statute  of  Limitations  having  in  the  meantime 
run  out  as  against  the  assignor:  Hudson  v.  Fernyhough,  61  L.  T. 
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Set-off — and  Equities  Against  Assignee. — It  has  been  said 
that  the  Act  does  not  affect  the  rule  that  the  assignee  of  a  chose 
in  action  takes  subject  to  all  equities;  and  the  assignor  can  give  no 
greater  right  in  equity  than  he  himself  possesses:  West  of  England 
Banking  Co.  v.  Batchelor,  W.  N.  1882,  11;  Roxburghc  v.  Cox,  17  Ch.  D. 
520;  Webb  v.  Smith,  30  Ch.  D.  199.  That  rule,  however,  does  not 
apply  to  choses  in  action  assignable  at  Common  Law,  and  therefore 
does  not  apply  to  an  assignee  of  a  negotiable  security:  Taylor  v. 
Blakelock,  32  Ch.  D.  560;  55  L.  T.  8. 

It  seems  to  be  clear  that  the  debtor  may  set  off  as  against  the 
assignee  a  debt  which  accrues  prior  to  the  time  notice  of  the  assign- 
ment is  received  by  the  debtor:  see  Christie  v.  Taunton,  1893,  -  Ch. 
181;  and  payment  to  the  assignor  after  the  assignment  but  before 
the  notice  is  good  against  the  assignee:  Crawford  v.  Canada  Life  Ass. 
Co.,  24  Ont.  App.  643.  It  has  also  been  held  that  the  debtor  cnn- 
not  set  off  as  against  the  assignee  a  debt  which  accrues  subsequently 
to  the  notice,  even  though  the  debt  arises  out  of  a  liability  which 
existed  at  and  previously  to  the  notice:  see  Christie  v.  Taunton,  1893, 
1  Ch.  181;  unless  it  flows  out  of  and  is  inseparably  connected 
with  the  dealings  and  transactions  which  gave  rise  to  tli^ 
subject  of  assignment:  16.,  and  Newfoundland  v.  Newfoundland  Ry.  Co.. 
13  App.  Cas.  200,  213. 

In  regard  to  unliquidated  damages,  some  change  seems  to  have  been 
made  by  the  repeal  of  R.  S.  O.,  1887,  c.  122,  s.  11.  Under  the  pre- 
sent enactment  unliquidated  damages,  under  a  right  of  action,  accrued 
before  the  notice,  and  also  unliquidated  damages  under  a  right  of 
action  accruing  after  the  notice,  if  flowing  out  of  and  inseparably 
connected  with  the  dealings  and  transactions  which  gave  rise  to  the 
subject  of  assignment,  may  be  set  off  as  against  the  assignee  to  the 
extent  of  his  claim:  Newfoundland  v.  Newfoundland  Ry.  Co.,  13  App. 
Cas.  213;  but  damages  beyond  the  amount  claimed  by  the  assignee 
cannot  be  recovered  from  him. 


ASSIGNMENTS  OF  CHOSES   IN  ACTION.  73 

Thus  where  the  statement  of  claim  alleged  that  the  plaintiff  sued  Sec.  58. 
as  assignee  by  dev?d  of  a  debt  due  from  the  defendant  to  the  assignor        '  /  » 
on  a  building  contract,  and  the  defendant  pleaded  by  way  of  set-       *  &J 
off  and  counter-claim  that  he  was  entitled  to  damages  for  breaches 
of  contract  by  the  assignor  to  complete  and  deliver  the  buildings 
at  the  specified  time,  whereby  the  defendant  lost  the  use  of  them, 
it  was  held,   on  demurrer,  that  the  defendant  was  not  entitled  to 
recover  any  damages  against  the  plaintiff;  but  was  entitled,  by  way 
of  set-off  or   deduction  from  the  plaintiff's   claim,   to  the  damages 
which  he  had  sustained  by  the  non-performance  of  the  contract  by 
the  assignor:  Joung  v.  Kitcnin,  3  Ex.  D.  127;   and  see  Farquhar  v. 
Toronto,  26  Ont.  356. 

R.  S.  O.,  1887,  c.  122,  s.  11,  was  as  follows: 

"  11.  In  case  of  any  assignment  of  a  debt  or  chose  in  action  arising 
out  of  contract,  and  not  assignable  by  delivery,  such  transfer  shall 
be  subject  to  any  defence,  or  set-off,'  in  respect  of  tfie  whole  or  any 
part  of  such  claim  as  existed  at  the  time  of,  or  before  notice  of  the 
assignment  to  the  debtor  or  other  person  sought  to  be  made  liable, 
in  the  same  manner  and  to  the  same  extent  as  such  defence  would 
be  effectual,  in  case  there  had  been  no  assignment  thereof ;  and  sucfi 
defence  or  set-off  shall  apply  as  between  the  debtor  and  any  assignee 
of  such  debt  or  chose  in  action. 

This  was  considered  to  be  more  favourable  to  the  debtor's  right 
of  set-off  and  defence,  as  against  the  assignee,  than  the  English 
Act,  on  which  the  present  sub-section  is  based:  see  per  Osier,  J.A., 
Exchange  Bank  v.  Stinson,  32  C.  P.  158. 

Under  that  provision  it  was  even  held  that  the  debtor  might  re- 
cover from  the  assignee  the  full  amount  of  the  damages  which  he 
might  be  entitled  to  recover  from  the  assignor  on  a  counter-claim, 
even  though  they  exceeded  the  amount  of  the  debt  assigned:  Sey- 
fang  v.  Mann,  27  Ont.  631;  but  the  Court  of  Appeal  held  that  in  that 
case,  though  by  reason  of  a  novation  having  taken  place,  damages 
were  recoverable  for  breach  of  contract,  they  were  limited  to  dam- 
ages accrued  at  the  date  of  an  agreement  for  dissolution  of  partner- 
ship under  which  the  novation  had  taken  place:  see  S.  C.  18  C.  L. 
T.  214;  34  C.  L.  J.  380. 

A  debt  due  by  the  assignee  to  the  debtor  in  another  capacity  can- 
not be  set  off  as  against  the  assignee:  Nelson  v.  Roberts,  69  L.  T.  352. 

Where  an  assignment  is  absolute  in  form,  a  subsequent  assignee 
for  value  is  not  affected  by  an  equity,  of  wrhich  he  had  no  notice, 
between  the  original  assignor  and  assignee:  Quebec  Bank  v.  Taggart, 
27  Ont.  162. 

6.  In  case  of  an  assignment  of  a  debt  or  other  where  Be v- 
chose  in  action,  if  the  debtor,  trustee  or  other  a 
person  liable  in  respect  of  the  debt  or  chose  assif?n-  f 

TUT  IT  •  i  i  ments  of 

in  action  shall  nave  had  notice  that  such  as-  debts  or 
signment  is  disputed  by  the  assignor  or  any  action. m 
one  claiming  under  him,  or  of  any  other  op- 
posing or  conflicting  claims  to  such  debt  or 
chose  in  action,    he    shall    be  entitled,  if  he 
thinks  fit,   to   call  upon   the   several  persons 
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making  claim  thereto  to  interplead  concerning 
the  same,  or  he  may,  if  he  thinks  fit,  pay  the 
same  into  the  High  Court  under  and  in  con- 
formity with  the  provisions  of  law  for  the 
relief  of  trustees. 

This  sub-section  corresponds  with  the  latter  part  of  sub-section  6 
of  the  Englisn  J.  A.,  1873,  s.  25  (U). 

The  Eng.  sec.  25  (6)  has  been  held  to  be  retrospective:  Dibb  v. 
Walker,  1893,  2  Ch.  429;  and  this  sub-section  not  being  restricted 
as  is  the  preceding  sub-section,  would  also  probably  be  held  to  be 
retrospective  and  applicable  to  all  assignments  of  debts  or  choses  in 
action  whenever  made. 

A  broker  to  whom  shares  have  been  transferred  for  the  purpose 
of  sale  may,  where  rival  claims. are  set  up  to  them  by  a  third  party, 
call  on  the  latter  and  the  transferor  to  interplead:  Hob  in  son  v.  Jen- 
kins, 24  Q.  B.  D.  167. 

A  debtor,  against  whom  an  action  has  been  brought  for  a  debt 
of  which  notice  of  assignment  has  been  given,  may  interplead  in 
respect  of  part  of  the  debt,  and  dispute  the  remainder:  Reading  v. 
School  Board  for  London,  10  Q.  B.  D.  686.  An  application  may  be 
in  a  pending  action  or  by  a  separate  proceeding  under  this 
section:  Ib.  and  McElheran  v.  London  Masonic,  etc.,  11  P.  R.  181.  On 
a  separate  application  under  this  clause  an  action  commenced  against 
the  debtor  cannot  be  stayed:  Reading  v.  School  Board,  supra,  other- 
wise if  a  summary  application  is  made  in  the  action:  McElheran  v. 
London  Masonic,  supra. 

The  provisions  of  this  sub-section  were  held  to  entitle  an  In- 
surance Co.  to  pay  insurance  money  into  Court  where  it  is  claimed 
by  different  parties:  Re  Bajus,  24  Out.  397. 

To  entitle  the  debtor,  trustee,  etc.,  to  interplead.  sufficient  notice 
of  the  assignment  must  be  shown:  see  Re  New  Hamburg,  etc.,  Co., 
W.  X.,  1875.  239. 

A  banking  company,  having  received  notice  in  writing  of  con- 
flicting claims  to  moneys  placed  with  them  on  deposit,  paid  such 
moneys  into  Court  under  the  Trustee  Relief  Acts  after  first  deduct- 
ing therefrom  their  costs  of  payment  in.  Upon  petition  by  one  of  the 
claimants  for  payment  out.  it  was  held  that  the  corresponding  sub- 
section in  the  Eng.  Act  applied  only  to  debts  of  which  there  had 
been  an  absolute  assignment  in  writing,  and  that  the  banking  com- 
pany, not  being  trustees  within  the  Trustee  Relief  Acts,  were  not  en- 
titled to  pay  the  deposit  moneys  into  Court  thereunder;  but  it  was  also 
held  that  the  petitioner  must  be  taken  to  have  submitted  to  the  juris- 
diction under  the  Trustee  Relief  Acts  by  petitioning  the  Court;  and 
that  the  bank  was  entitled  to  taxed  costs  of  paying  in  the  money,  and 
of  the  petition:  In  re  Button's  Trusts,  12  Ch.  D.  175;  see  In  re  Hay- 
cock's Policy,  1  Ch.  D.  611;  but  it  is  to  be  noticed  that  this  sub- 
section, unlike  the  corresponding  Eng.  sub-sec.,  is  not  in  terms  con- 
fined to  an  absolute  assignment  'n  writing. 

Y.  Stipulations  in  contracts,  as  to  time  or  other- 
wise, which  would  not  before  the  passing  of 
The  Ontario  Judicature  Act,  1881,  have 
been  deemed  to  be  or  to  have  become  of  the 
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essence  of  such  contracts  in  a  Court  of  Equity,  Sec 
shall  receive  in  all  Courts  the  same  construe- 
tion  and  effect  as  they  would,  prior  to  the 
passing  of  said  Act,  have  received  in  Equity. 

Same  as  Eng.  J.  A.,  1873,  s.  25  (7). 

Time  is  not  of  the  essence  of  a  contract  in  Equity  except  in  cases  of 
express  stipulation:  Oakden  v.  Pike,  34  L.  J.  Chy.  620;  Hatten  v. 
Russell,  38  Ch.  D.,  p.  339,  or  by  necessary  implication:  Parkin  v. 
Thorold,  16  Beav.  59;  see  also  Patrick  v.  Hilner,  2  C.  P.  D.  342; 
Crossfteld  v.  Gould,  9  Ont.  App.  218. 

The  stipulation  cannot  be  made  by  giving  a  notice,  where  not 
originally  part  of  the  contract,  unless  there  has  been  such  delay  as 
to  entitle  the  party  giving  the  notice  to  be  relieved  from  his  contract: 
Green  v.  Sevin,  13  Ch.  D.  589. 

As  to  the  equitable  construction  of  stipulations  in  contracts  as  to 
time:  see  further  Tilley  v.  Thomas,  L.  R.  3  Chy.  61. 


8.  Part  performance  of  an  obligation,  either  be-Sa 

fore  or  after  a  breach  thereof,  when  expressly  iigation  by 
accepted  by  the   creditor  in   satisfaction,   or  jJS^S11" 
rendered  in  pursuance  of  an  agreement  forPart- 
that  purpose,  though  without  any  new  con- 
sideration, shall    be    held    to  extinguish  the 
obligation. 

This'  clause  changes  the  law  as  settled  by  the  decision  of  the  House 
of  ^Lords_  JIL  Foakes  v.  Beer.  9  ADD.  Cas.  605.  Since  the  old  case  of 
Cumber  v.  Wane,  1  Str.  426,  it  had  been  held  that  a  debtor  being 
under  a  legal  obligation  to  pay  the  whole  of  his  creditor's  demand, 
an  agreement  upon  payment  of  part  to  discharge  the  whole  was 
nudum  pactum,  unless  there  was  some  new  consideration.  Many 
subsequent  cases  exemplified  circumstances  under  which  Cumber  v. 
Wane  might  be  distinguished,  such  as  where  some  dispute  existed 
as  to  the  exact  amount  due,  or  the  money  was  to  be  paid  in  advance, 
or  there  was  the  acceptance  of  some  new  consideration  however 
slight,  or  a  negotiable  instrument  was  given  for  the  smaller  sum: 
1  Smith,  L.  C.,  10th  ed.,  325;  Bidder  v.  Bridges,  37  Ch.  D.  406.  In 
Foakes  v.  Beer,  the  House  of  Lords  was  asked  to  overrule  Cumber  v. 
Wane,  but  held  that  legislation  was  requisite  for  that  purpose,  the 
doctrine  of  that  case  having  been  part  of  the  law  of  England  for 
280  years. 

In  Day  v.  McLea,  22  Q.  B.  D.  610,  the  plaintiffs  made  a  claim  for 
damages  for  breach  of  contract;  the  defendant  sent  a  cheque  for 
a  less  sum,  saying  that  it  was  in  full  of  all  demands;  plaintiffs  kept 
the  cheque,  stating  that  they  did  so  on  account,  and  brought  an 
action  for  the  balance  of  the  claim.  It  was  held  that  keeping  the 
cheque  was  not  as  a  matter  of  law  conclusive  that  there  was  an 
accord  and  satisfaction,  and  that  it  was  a  question  of  fact  on  what 
terms  the  cheque  was  kept;  and  see  Mason  v.  Johnston,  20  Ont. 
App.  412. 

But  where  money  has  been  paid  in  pursuance  of  a  compromise, 
the  person  to  whom  it  is  so  paid  cannot  both  keep  it  and  repudiate 
the  compromise;  and  where  money  had  been  thus  paid  to  a  plaintiff 
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he  was  required  to  bring  it  into  Court,  as  a  condition  of  being 
allowed  to  proceed  with  the  action:  Henderson  v.  Underwriting  Assc., 
65  L.  T.  616;  affirmed  76.,  732;  Guy  v.  Walker,  8  Times  314. 

This  clause  was  applied  in  Bank  of  Commerce  v.  Jenkins,  16  Ont. 
215,  where  It  was  held  that  an  agreement  of  composition,  by  which 
notes  for  40c.  on  the  dollar  were  to  be  given,  was  irrevocable,  when 
entered  into  by  a  creditor,  though  other  creditors  had  not  given 
their  assent. 

9.  A  mandamus  or  an  injunction  may  be  granted 
or  a  receiver  appointed  by  an  interlocutory 
ft-2%1  order  of  the  Court,  in  all  cases  in  which  it 

*    V  o  shall  appear  to  the  Court  to  be  just  or  con- 

venient  that  such  order  should  be  made;  and 
any  such  order  may  be  made  either  uncon- 
ditionally,  or  upon  such  terms  and  conditions 
as  tne  Court  shall  think  just;  and  if  an  in- 
junction  is  asked,  either  before,  or  at,  or  after 
the  hearing  of  any  cause  or  matter,  to  pre- 
vent any  threatened  or  apprehended  waste  or 
trespass,  such  injunction  may  be  granted,  if 
t^16  ^ourt  skaU  think  fit,  whether  the  person 
against  whom  such  injunction  is  sought  is  or 
is  not  in  possession  under  any  claim  of  title 
°r  otherwise,  or  (if  out  of  possession)  does  or 
does  not  claim  a  right  to  do  the  act  sought  to 
^e  res^r^ined  under  any  colour  of  title  ;  and 
whether  the  estates  claimed  by  both  or  by 
either  of  the  parties  are  legal  or  equitable. 
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Identical  with  the  English  J.  A.,  1873,  s.  25  (8). 

Where  an  injunction  or  receiver  is  a  substantial  object  of  the 
action,  the  writ  should  be  indorsed  with  a  claim  for  that  relief:  Col- 
bourne  v.  Collo-urne,  1  Ch.  D.  690,  but  may  be  had  though  not  so 
claimed:  Norton  v.  Gocer,  W.  N.,  1877,  206. 

_Ap  "•  intprlnrntnrv  order"  means  not  merely  an  order  between. 
writ  and  final  judgment,  but  an  order  other  than  final  judgment 
nr  nft^r  tinnl  Judgment:  Smitli  v.  CoicelL  6  U.  B.  D. 


75;  McLean  v.  Allen,  14  P.  R.  84;  Easton  v.  Na-r  Valley,  etc.,  8  Times 
€49.  See  also  Salt  v.  Cooper,  16  Ch.  D.  544,  and  Agnew  v.  McDowell, 
14  L.  R.  Ir.  445,  where,  after  a  verdict  an  injunction  was  granted 
against  a  continuance  of  the  trespasses  complained  of  in  the  action, 
no  injunction  having  been  granted  at  the  trial.  See  also  note  to 
sec.  73. 
An  action  is  pending  wJl^re  -jmlprnpttt  has  been  ronounced  but 


has  not  been  entered  \_Spence  v.  G.  T.  Ry.  Co.,  17  F.  H.  17U. 

Motions  under  this  section  may  be  made  in  Court,  except  probably 
in  the  case  of  a  mandamus,  in  regard  to  which  provision  is  mad* 
for  a  summary  application  in  Chambers:  see  Re  Brookfield,  etc.,  12 
P.  R.  485,  and  Rules  1081,  1091-1093. 


MANDAMUS..  77 

Mandamus.—  The  jurisdiction  as   to  mandamus  before  the  Ont.USec.  68. 
Jud.  Act,  1881,  related  to  writs  of  two  kinds,  (1)    the  old  prerogativel 
writ  of  mandamus  and  (2)  a  writ  which  was  grantable  under  various^,*"  £ 
statutory  provisions. 

Prerogative  Mandamus.  —  The  prerogative  writ  was  one  which  Preroga- 
did  not  issue  as  of  strict  right  like  the  writs  which  the  subject  h 
the  right  to  call  for  under  the  clause  of  Magna  Charta,  by  which 
the  Crown  is  bound  not  to  refuse  or  delay  justice  or  right,  but  issued 
at  {he  disruption  of  the  Crown,  and  the  power  to  issue  it  was  not 
delegated  to  the  ordinary  Judges  between  party  and  party,  but  the 
discretion  of  the  Crown  was  exercised  through  that  one  of  the  Courts 
in  which  the  Sovereign  is  supposed  to  be  personally  present:  see  3 
Bl.  Com.  110,  132;  4  Mod.  640;  Reg.  v.  Cowle,  Burr.  855;  Tapping 
4;  Shortt  223.  For  this  reason  it  is  still  in  England  only  granted 
on  applicaiton-  to  the  Q.  B.  D.  being  considered  one  of  the  flowers 
of  the  old  Court  of  Queen's  Bench,  now  belonging  to  the  Q.  B.  D.: 
Glossop  v.  Heston  Local  Board,  12  Ch.  D.  115-116.  The  discretion 
which  the  Court  possessed  was  not  an  arbitrary  but  a  .judicial  discre-_ 
tionj  see  Reg.  v.  Wigan,  1  App.  Cas.  622;  but  was  only  exercised 
where  there  was  no  other  effectual  remedy:  Rex  v.  University  of  Cam- 
bridne.  1  W.  Bl.  552;  Re  Barlow,  30  L.  J.  Q.  B.  271;  Rex  v.  Halls,  3 
A.  &  E.  497. 

In  Ont.  the  Court  of  Q.  B.  had  no  special  jurisdiction  in  the  mat-b 
ter;  and  all  the  Divisions  of  the  High  Court  have  the  same  juris-  1 
diction  that  any  of   the  Courts  formerly  existing  had:  see  fsec.   25 
of  the  Act,  Re  Stratford  &  Huron  Railway  and  County  of  Perth,  38 
U.  C.   Q.  B.  156,   per  Moss,  J.A.,  and  Board  of  Education,  Napanee 
v.  Napanee,  29  Gr.  395;  Re  Paris  Skating  Rink  Co.,  6  Ch.  D.  731. 

The  prerogative   mandamus  is  not  interfered  with  by  the  above  I 
sub-section,  or  any  other  enactment. 

It  is  not  the  appropriate  remedy  for  the  enforcement  of  rights 
arising  out  of  contract:  Re  London  H.  and  B.  Ry.  and  Tp.  Wawanosh, 
36  U.  C.  Q.  B.  93;  Re  Hamilton  and  N.  W.  Ry.  and  Halton,  39  U.  C. 
Q.  B.  93;  Grand  Junction  Ry.  v.  Peterboro',  8  S.  C.  R.  76;  or  other 
personal  right  in  the  applicant  against  the  respondent:  Reg.  v. 
Cumberwell,  45  W.  R.  336.  If  a  mandamus  be  grantable  in  such  a 
case  it  is  the  mandamus  which  may  be  claimed  in  an  action  under 
Rule  1081,  or  the  abovejec.  58  (9). 

'  mandamus    is    preserved    for    the    extraordinary 


wherp  with.oyit  it  a  party  would  be  left  without  effectual 
remedy,  to  compel  the  nerfoTrnar"^  "f  g^m^  dnty  \r\  wbHl  the  appli- 
cant is  interested,  and  to  the  performance  of  whioh  be  has  n  specific 
~[pgnl  right!  Ren,  v.  LeuAkham.  1897,1  Q.  B.  498;  45  W.  R.  346,  but 
it  is  n^f;  granted  where  the  annlirant  has  another  npprnprinfp  rp- 
medj:  see  cases  supra  and  Bush  v.  Beavan,  1  H.  &  C.  500;  Tp.  of 
Moulton  and  Haldimand,  12  Ont.  App.  503;  Re  Massey  M'g  Co.  11  Ont. 
444;  13  Ont.  App.  446;  Reg.  v.  Lambourne  Ry.,  22  Q.  B.  D.  463;  Reg. 
v.  Registrar  of  Joint  Stock  Go's,  21  Q.  B.  D.  131;  Re  Whitaker  &  Mason, 
18  Ont.  63;  Re  Marter  v.  Gravenhurst,  18  Ont.  243;  Peebles  v.  Osioald- 
twistle,  1897,  1  Q.  B.  625;  76  L.  T.  315;  Westacott  v.  Steicart,  46  W. 
R.  379.  A  petition  of  right  has  been  considered  to  be  other  appro- 
priate remedy:  Reg.  v.  Commissioners  of  Inland  Revenue,  12  Q.  B. 
D.  461. 

The  prerogative  mandamus  cannot  be  granted  against  the  Crown: 
McQueen  v.  McQueen,  16  S.  C.  R.  1;  and  see  per  Cockburn,  C.J.,  Queen  v. 
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Sec.  58.        The  Lord  Commissioner  of  the  Treasury,  L.  R.  7  Q.  B.  388;  though  it 
At         may  be  granted  against  an  officer  of  the  Crown  to  compel  the  per- 
C  r          formanc^  by  him  nf  a  pnhliV  rlnty  HJ>.  Massey,  Mg.  Co.,  supra. 

Formerly  the  existence  of  a  remedy  in  Equity  was  not  sufficient 
reason  for  refusing  the  writ,  the  Court  only  considered  whether 
there  was  another  specific  remedy  at  Law:  see  R.  \.  Stafford,  3  T. 
R.  652;  Re  Hamilton  and  N.  W.  Ry.  v.  Halton,  39  U.  C.  Q.  B.  93;  and 
see  Stratford  and  Huron  Ry.  Co.  and  Perth,  38  U.  C.  Q.  B.  112, 
but,  since  the  Ont.  Jud.  Act,  the  existence  of  any  other  remedy.  legal 
^or  equitable,  which  tbp  flnnr*  nor,  npply  xviii  prnl^])U-  bp  sufficient 
reason  for  not  interfering  by  way  of  the  prerogative  mandamus.. 

The  granting  of  the  prerogative  mandamus  is  discretionary,  and  it 
will  not  be  granted  where  the  applicant  is  himself  in  fault:  Reg.  v. 
Wigan,  1  App.  Cas.  G22;  Reg.  \.  O.  W.  Ry.  Co.,  62  L.  J.  Q.  B.  572; 
69  L.  T.  572. 

Where  a  prerogative  mandamus  is  the  proper  remedy,  an  action 
for  a  mandamus  cannot  be  maintained:  Smith  v.  Chorley,  1897,  I 
Q.  B.  532,  678;  Kingston  v.  Kingston  E.  Ry.,  28  Ont.  399. 

Examples.  Examples. — A  mandamus  will  not  be  granted  (either  in  an  action 
or  otherwise)  to  interfere  with  a  discretion  vested  in  and 
honestly  exercised  by  a  local  public  authority:  Smith  v.  Chorley, 
1897,  1  Q.  B.  532,  678;  but  has  been  granted  where  the  discretion 

Discretion.  nas  been  exercised  on  a  mistaken  view  of  the  matters  to  which  the 
discretion  of  the  local  authority  extends:  Reg.  v.  St.  Pancras,  24  Q. 

B.  D.  371;  Reg.  v.  Cotham,  1898,  1  Q.  B.  802;  and  to  a  Judge  of  an 
inferior  Court  who  refused  to  hear  a  cause  because  he  .erroneously 
decided  that   he  had  no  jurisdiction:  Reg.   v.  Judge  of  Southampton, 

C.  C.,  65  L.  T.  320. 

A  mandamus  will  not  be  granted  against  a  public  body  when  the 
performance  of  the  duty  sought  to  be  enforced  is  impossible  by 
reason  of  want  of  funds:  Re  Bristol  and  Somerset  Ry.,  3  Q.  B.  D.  10; 
see  Atty.-Oen.  v.  Dorking,  20  Ch.  D.  595;  nor  against  a  railway  com- 
pany to  compel  it  to  reinstate  and  keep  open  its  line  which  had  fallen 
into  disuse  in  consequence  of  subsidence:  Reg.  v.  Great  Western  Ry., 
69  L.  T.  443,  572;  nor  to  compel  a  railway  company  to  operate  its 
railway:  Kingston  v.  Kingston  E.  Ry.  Co.,  28  Ont.  399. 

Statutory        Statutory  Mandamus.— The  right  to  claim  a  mandamus  in  an 
™Jgda"        action  was  first  given  by  Imp.  Act  17  &  18,  c.  125,  s.  69,  adopted  here 
in  1850  (see  R.  S.  O.  1877,  c.  52,  s.  4),  and  now  embodied  in  Rule 
1081. 

Under  Rule  The  decisions  under  the  Act  from  which  Rule  1081  was  taken 
(and  for  which  see  notes  to  Rule  1081  anO  the  elaborate  notes  of 
Chief  Justice  Harrison  in  his  edition  of  the  C.  L.  P.  Act,  pp.  4(T2,  et 
seg.),  somewhat  limited  its  application,  possibly  by  reason  of  some 
confusion  of  the  new  writ  with  the  old  prerogative  writ  (though  n 
distinction  between  them  is  made  in  the  Act:  see  R.  S.  O.  1877,  c.  52, 
s.  10,  where  the  right  to  issue  the  old  writ  is  preserved),  and  it  would 
seem  that  the  intention  of  the  above  sec.  58  (9)  of  the  Jud.  Act  was 
to  enlarge  the  scope  of  the  mandamus  which  was  obtainable  in  an 
action. 

Under  the       This  enactment  goes  further  than  the  previous  statutes  and  than 

Jud.  Act,     Rule  1081,   and  enacts  that  a  mandamus  may  be   granted    "  by   an 

sec.  58(9).     interlocutory  order  of  the  Court  in  all  cases  in  which  it  shall  appear 

to  the    Court  to  be    just  or    convenient  that  such    order  should  be 

made." 


INJUNCTIONS. 

The  object  of  this  clause  was  probably  two-fold  (1)  to  enlarge  the  Sec.  58. 
discretion  of  the  Court  in  granting  writs  of  mandamus,  and  (2)  to 
enable  the  writ  to  be  obtained  on  an  interlocutory  application,  and  not 
merely  as  part  of  the  judgment  in  an  action.  The  latter  matter 
possibly  did  not  require  legislation  in  this  Province,  as  the  Act  3o 
Viet.  c.  14,  s.  1  (now  Rule  1091),  enabled  parties  to  obtain  a  manda- 
mus on  motion  in  Chambers. 

The  mandamus  referred  to  in  this  section  is  not  the  old  preroga- 
tive mandamus,  "  but  only  a  mandamus  which  may  be  granted  to 
direct  the  performance  of  some  act,  of  something  to  be  done,  which  is 
the  result  of  an  action  where  an  action  will  lie":  per  Brett,  L.J.,  in 
Gloasop  v.  Heston,  etc.,  12  Ch.  D.  122. 

Although  the  Court  or  a  Judge  has  power  to  grant  a  mandamus/ 
on  an  interlocutory  application,  it  will  not  be  done  unless  the  plain-! 
tiff  clearly  shows  that  he  will  suffer  some  injury  by  waiting  for  the! 
result    of    the    action:  In    re   Paris    Skating  Rink  Co.,  6  Ch.  D.  731; 
Widncs  Alkali  Co.  v.  Sheffield  and  Midland  Railways  Co.'s  Committee,  37 
L,.  T.  131. 

There  is  no  Statute  of  Limit«tiors  npplifn.blp  to  n  olnirp  for  a 
mandamus:  Ward  v.  Loicndes,  1  E.  &  E.  940;  29  L.  J.  Q.  B.  40. 

Where  it  is  sought  to  restrain  interference  with  an  individual's 
rights  under  a  statute,  the  remedy  is  by  injunction  and  not  by 
mandamus:  Holland  \.  Dickson,  37  Ch.  D.  069. 

Practice.—  As  to  practice  on  motions  for  mandamus:  see  notes  to  Practice. 
Rule  1091. 

When  a  mandamus  nisi  is  granted,  as  to  the  return  thereto,  and 
practice  thereon:  see  Rule  1085,  and  notes. 

A  second  application  for  a  prerogative  mandamus,  after  the  first 
has  been  dismissed,  will  not  be  entertained:  Reg.  v.  Mayor  of  Bodmin, 
1892,  2  Q.  B.  21;  Ex  p.  Thompson,  6  Q.  B.  721;  Reg.  v.  Pickles,  12  L. 
J.  Q.  B.  401;  unless  the  dismissal  was  owing  to  a  technical  insulfi- 
ciency  in  the  affidavits:  Re  Ouillot  &  Southwick,  etc.,  26  U.  C.  Q.  B. 
246;  but  see  Reg.  v.  Bodmin,  supra. 

In  England  it  has  been  held  that  the  prerogative  writ  must  be 
moved  for  by  Counsel,  not  by  an  applicant  in  person:  Reg.  v.  Mayor 
of  Liverpool,  7  Times,  592;  Eti  p.  Whyte,  12  Times,  458;  and  see  Rules 
3,  768. 

Although  on  an  application  for  n  prernyntiVp  irmTw"lo™nS  proof  of  " 
previous  demand  n.nd  refusal  to  do  flip  not  rpqnjrprl  must  hp  given. 
this  is  not  essential  in  Actions  fnr  mnmlnmns-  Young  v.  Erie  &  Huron 
Ry.,  W  Out.  5^0. 

Appeal.—  Wher^  a  peremptory  mandamus  is    granted    the    decision  Appeal.. 
is  subject  to  review:  Reg.  v.  Churchwardens  of  All  Saints,  1  App.  Cas. 
611;  Reg.  v.  Bangor,  18  Q.  B.  D.  349,  360. 


Costs.  —  A^  successful    npplir'fliif    fnr    n    proroorn  +  iy 

necessarily  entitled  to  costs.     These    are  in  the    discretion    of    the 
Court:  Reg.  v.  Harding,  6  Times,  53,  175. 

Injunctions.—  By  the  transfer  to  the  High  Court  of  the  former  Injun 
jurisdiction  of  the  Common  Law  Courts  (see  J.  A.,  see.  25),  it  has  tioas=* 
power  to  grant  injunctions,  interlocutory  or  final,  in  any  action  to 
restrain  the  defendant  from  the  repetition   or   continuance  of  any 
breach  of  contract,  or  wrongful  act  complained  of  in  the  action,  or 
from  the  commission  of  any  breach  of  contract,  or  injury  of  a  like 
kind  arising  out  of  the  same  contract,  or  relating  to  the  same  pro- 
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Sec.  58.  perty  or  right;  such  relief  may  be  granted  or  refused  upon  such  terms, 
as  to  its  duration,  keeping  an  account,  or  giving  security  or  other- 
wise,  as  may  seem  just  (see  R.  S.  O.  1877,  c.  52,  s.  30).  The  High 
Court  has,  therefore,  not  only  the  jurisdiction  formerly  possessed  by 
the  Court  of  Chancery  to  grant  injunctions,  but  also  that  formerly 
conferred  on  the  Courts  of  Law  by  the  above  enactment. 

Scope  of  Scope  of  the  Act. — The  meaning  of  the  words  "  just  and  convenient," 
astoin-en  an^  whether  they  have  enlarged  the  powers  of  the  Court,  has 
junctions,  been  considerably  discussed. 

An  injunction  may  be  granted  where  the  Court  thinks  that  it  is 
just  and  convenient:  Thorley's  Cattle  Food  Company  v.  Massam,  6  Ch; 
D.  582;  Hinrichs  v.  Berndes,  W.  N.  1878,  11;  Saxby  v.  Easterbrook, 
3  C.  P.  D.  339;  Re  Cambrian  Mining  Co.,  21)  W.  R.  881,  and  the  words 
of  the  section  rather  enlarge  than  diminish  the  arm  of  the  Court  in 
respect  of  injunction:  per  Fry,  J.,  in  Thomas  v.  Williams,  43  L.  T.  94; 
49  L.  J.  Chy.  605.  But  it  is  with  regard  to  settled  legal  reasons  or 
principles  that  the  Court  will  decide  what  is  just  and  convenient: 
Beddoic  v.  Beddow,  9  Ch.  D.  89;  Shaw  v.  E.  of  Jersey,  4  C.  P.  D.  359; 
Gaskin  v.  Balls,  13  Ch.  D.  324;  Fletcher  v.  Rogers,  27  W.  R.  97;  Aslatt 
v.  Corporation  of  Southampton,  16  Ch.  D.  143;  and  this  sub-section 
does  not  in  the  least  alter  the  principles  upon  which  the  Court  should 
act:  Day  v.  Brownrigg,  10  Ch.  D.  294,  and  does  not  give  any  new 
rights  to  parties  who  had  previously  no  rights  enforceable  at  Law  or 
in  Equity;  but.it  enables  the  High  Court,  without  being  hampered 
by  any  old  rules,  to  grant  an  injunction  whenever  it  is  just  or  con- 
venient so  to  do,  for  the  purpose  of  protecting  or  asserting  the  legal 
rights  of  the  parties:  N.  London  Ry.  Co.  v.  Great  Northern  Ry.  Co.,  11 
Q.  B.  D.  30;  48  L.  T.  696;  Banner  v.  G.  W.  Ry.,  24  Ch.  D.  1;  Wood  v. 
Lillies,  61  L.  J.  Ch.  158:  Richardson  v.  Mcthley  School  Board,  1893,  3 
Ch.  510;  Kitts  v.  Moore,  1895,  1  Q.  B.  253.  See  also  RoMnson  v. 
Pickering,  16  Ch.  D.  660;  and  Brett  Ldg.  Cas.  in  Modern  Equity,  324; 
and  notes,  infra,  under  "  Receivers." 

Illustra-  In  Cooper  v.  Whittingham,  15  Ch.  D.  507,  Jessel,  M.R.,  said  that 
general  th6tn*s  section  mav  ^e  sa^  to  be  a  general  supplement  to  all  Acts  of 
principles  Parliament,  and  where  a  statute  creates  a  penalty  for  doing  an  act, 
on  which  an  injunction  to  restrain  the  act  may  be  claimed  as  an  ancillary 
weSlnted  remedy.  As  to  this  dictum,  see  Hay ward  v.  E.  London  W.  W.  Co.,  28 
or  refused.  Ch.  D.  146;  see  also  Richardson  v.  Methley,  1893,  3  Ch.  510. 

The  Court  will  not  grant  an  injunction  at.  the  s,ujt  nf  tl|p  Qrnwn 
tp  restrain  acts  ultra  vires  of  a  company,;  except  where  injiirj_ta_the 
puJ3lic_~is  plainly  shewn:  Attorney-General  v.  Niagara,  etc.,  Tramway 
(Jo  ,  1§"  Ont.  App.  453  (where  an  injunction  to  restrain  a  tramway 
company  from  running  its  cars  on  Sunday  was  refused);  nor  will 
even  irreparable  ininrv  be L. restrained  if  legal  rights  are  not  invaded: 
Corp.  of  Birmingham  v.  Allen,  6  Ch.  D.  284;  Ballard  v.  Tomlinson,  26 
Ch.  D.  194. 

No  Court  will  issue  an  injunction  where  if  the  thing  sought  to  be 
restrained  is  allowed  to  go  on,  no  legal  inlurv  is  done  to  any  cne:  per 
Brett,  L.J.:  N.  London  Rtj.  Co.  v.  G.  N.  Ry.  Co.,  supra.  Thus 
there  is  no  right  to  restrain  the  removal  of  exigible  goods  where 
there  is  no  subsisting  judgment  or  order  under  which  execution 
might  be  issued:  see  Newton  v.  Newton,  11  P.  D.  11  (see 
after  judgment  Newton  v.  Newton,  1896,  P.  36);  Carter  v.  Carter,  1§96, 
P.  35;  nor  the  alienation  by  defendant  of  lands  which  would  be 
liable  to  satisfy  the  judgment  if  the  plaintiff  should  succeed 
in  the  action:  see  Hepburn  v.  Patton,  26  Gr.  597;  Robinson  v.  Picker- 
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ing,  50  L.  J.  Chy.  527;  Merchants  Bank  v.  Bell,  29  Gr.  413;  Parkes  v.Sec.  68 
St.  George,  10  Ont.  App.  496,  542;  nor  the* alienation  of  her  separate        ^ 
property   by   a   married   woman   pending   an   action   against   her   to 
recover  a  debt:  Nat.  Prov.  Bank  v.  Thomas,  24  W.  R.  1013;  an  action 
will  not  lie^or  such  purposes. 

In  Street  v.  Union  Bank  of  Spain  and  England,  30  Ch.  D.  156,  an 
injunction  restraining  the  use  of  the  telegraphic  name  "  Street  Lon- 
don "  was  refused,  it  being  held  that  defendants  had  done  no  injury, 
and  that  the  matter  was  simply  one  of  inconvenience,  which  the 
Court  had  no  jurisdiction  to  restrain,  though  mistakes  had  occurred, 
and  plaintiff's  telegrams  had  been  received  and  opened  by  defendants. 

But  the  Court  has  jurisdiction  to  grant  an  injunction  to  give  effect 
to  ITlegal  right,  and  the  only  limit  to  such  jurisdiction^ then  is,  that 
it  shall  be  iust  and  convenient  to  make  the  order:  CorporatidnTof  Cork 
v.  Rooney,  7  L.  R.  Ir.  191.  To  use  the  words  of  Jessel,  M.R.,  in 
Aslatt  v.  Corporation  of  Southampton,  16  Ch.  D.,  at  p.  148:  r<  Of 
,  course  the  words  '  just  and  convenient '  do  not  mean  that  the  Court 
1  is  to  grant  an  injunction  simply  because  the  Court  thinks  it  con- 
venient. It  means  that  the  Court  should  grant  an  injunction  for  the 
protection  of  rights,  or  for  the  prevention  of  injury  according  to  legal 
principles.  The  moment  it  is  found  that  there  is  a  legal  principle, 
that  a  man  is  about  to  suffer  serious  injury,  and  that  there  is  no 
pretence  for  inflicting  that  injury  upon  him,  the  Court  ought  to 
interfere";  and  see  Richardson  v.  Methley  School  Board,  supra', 
Evan  v.  Smith,  3  Times,  390. 

In  London  d  Blackwell  Ry.  Co.  v.  Cross,  55  L.  J.  Chy.  313,  it  was 
held  that  the  enlarged  powers  as  to  injunctions  given  by  this  section 
did  not  enable  the  Court  to  restrain  a  person  from  proceeding  for 
compensation  under  the  Lands  Clauses  Act,  though  the  claim  be 
futile  or  vexatious  and  made  in  the  name  of  a  third  party  without 
his  authority.  The  Court  acts  in  such  case  on  the  ground  that  its 
process  is  being  abused. 

An  injunction  was  granted  to  restrain  a  railway  company  from 
proceeding  to  trial  in  respect  of  land  not  properly  included  in  or 
delineated  on  their  plan  and  book  of  reference:  Protheroe  v.  Tottenham 
&  Forest  Gate  Ry.,  1891,  3  Ch.  278;  65  L.  T.  323. 

An  injunction  restraining  a  landowner  from  taking  proceedings 
before  Justices  of  the  Peace  on  an  irregular  notice  under  a  Drainage 
Act,  was  granted  as  shorter  and  cheaper  than  a  prohibition:  Hedley 
v.  Bates,  13  Ch.  D.  498;  but  this  was  because  the  Court  was  seised 
of  the  case  aliunde.  Where  it  is  a  mere  case  of  prohibition  and  the 
Court  is  not  called  upon  to  decide  the  question  on  other  grounds, 
between  the  same  parties,  there  is  no  reason  for  changing  the  pro- 
ceeding from  prohibition  to  injunction:  Stannard  v.  Vestry  of  St. 
Giles,  20  Ch.  D.  196,  197. 

It  was  held  that  an  action  for  an  injunction  may  be  commenced 
against  a  Local  Board  without  the  month's  notice  required  by  the 
Public  Health  Act,  in  all  cases  where,  before  the  Judicature  Act,  a 
bill  would  have  been  sustained  in  Chancery  for  an  injunction;  and 
although  damages  are  claimed  by  way  of  subsidiary  relief:  Flower  v. 
Low  Ley  ton  Local  Board,  5  Ch.  D.  347;  and  when  tHe  action  is  lona 
Me  brought  for  an  injunction,  damages  may  be  awarded  in  lieu  of 
the  injunction,  though  no  notice  of  action  has  been  given:  Chapman 
v.  Auckland,  23  Q.  B.  D.  294. 

J.A.— 6 
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Sec.  58. 
'      ' 


Delay. 


Where  if  the  defendant  succeeded  in  the  House  of  Lords  her 
success  would  be  useless  -unless  the  fund  was  protected  in  the  mean- 
time, it  was  held  that  the  injunction  ought  to  be  continued  pending 
the  appeal:  Polini  v.  Gray;  Sturla  v.  Freccia,  12  Ch.  D.  438. 

The  granting  of  an  injunction  to  restrain  the  doing  of  a  particular 
thing  is  an  act  dependent  on  the  discretion  of  the  Court,  and  in 
exercising  its  discretion  the  Court  will  consider  amongst  other  things 
whether  the  act  complained  of  will  produce  injury  to  the  applicant, 
whether  the  injury  can  be  atoned  for  by  damages,  and  whether  the 
damages  must  be  sought  in  successive  suits  or  may  be  obtained  once 
for  all:  Doherty  v.  Allman,  3  App.  Cas.  709. 

An  injunction  may  be  granted  restraining  an  act,  though  a  statute 
I  imposes  a  penalty  for  its  commission:  Hamilton,  etc.,  Road  Co.  v.  Rasp- 
berry, 13  Ont.  466;  and  to  restrain  a  company  from  acting  contrary 
to  its  Act  of  Incorporation:  Devonport  v.  Plymouth,  52  L.  T.  161. 

An  injunction  is  granted  against  a  person  not  a  party,  only  when 
he  is  agent  of  a  party,  or  in  cases  where  he  is  doing  something  which 
amounts  to  contempt  of  the  Court  or  its  process:  Re  Gay  &  Gay  v. 
Hancock,  80  L.  T.  Jour.  392. 

Delay.— Delay  is,  in  general,  no  bar  to  an  injunction  in  aid  of  a 
legal  right,  unless  the  legal  remedy  is  barred  by  the  lapse  of  time: 
Fullwood  v.  Fullwood,  47  L.  J.  Chy.  459;  but  where  buildings  (which 
transgressed  the  provisions  of  restrictive  covenants)  had  been  allow- 
ed to  remain  for  five  years  without  complaint,  an  injunction  was 
refused:  Gaskin  v.  Balls,  13  Ch.  D.  324. 

Hearing  in     In   Mellor  v.   Thompson,  31  Ch.    D.  55,   an  injunction  motion  was 
camera.        heard  in  camera  on  the  ground  that  a  public  hearing  would  defeat 
the  object  of  the  action. 

Damages. — As  to  awarding  damages  in  lieu  of  an  injunction,  see 
sec.  58  (10). 

Mandatory  Mandatory  Injunctions.— These  may  be  granted  as  formerly:  see 
injunc-  Strelley  v.  Pearson,  28  W.  R.  752;  Mullins  v.  Howell,  11  Ch.  I).  763; 
Smith  v.  Smith,  L.  R.  20  Eq.  504;  Gaskin  v.  Balls,  13  Ch.  D.  324; 
Hermann  Loog  v.  Bean,  26  Ch.  D.  306;  but  an  injunction  will  not  be 
granted  where  the  proper  remedy  is  a  prerogative  writ  of  man- 
damus: Glossop  v.  Heston  Loc.  Board,  12  Ch.  D.  120;  Attorney-Gen,  v. 
Dorking,  20  Ch.  D.  595. 

For  a  statement  of  the  function  of  a  mandatory  injunction:  see 
Glossop  v.  Heston,  12  Ch.  D.  120. 

As  to  granting  a  mandatory  injunction  on  an  interlocutory  motion: 
see  infra,  "  Interlocutory  Injunctions." 

A  mandatory  injunction  may  be  granted  for  the  removal  of  a 
building  obstructing  ancient  lights  though  completed  before  the  writ 
issued:  Lawrence  v.  Horton,  38  W.  R.  555;  62  L.  T.  749,  especially 
where  it  has  been  run  up  with  extra  haste  to  anticipate  the  action 
of  the  Court:  Daniel  v.  Ferguson,  1891,  2  Ch.  27;  and  even  though 
the  action  has  not  been  actually  begun  before  the  building  is  com- 
pleted, where  defendant  has  evaded  service  in  order  to  have  the 
building  completed  before  service:  Van  Joel  v.  Hornsey,  1895,  2  Ch. 
774. 

A  mandatory  injunction  was  granted  in  a  positive  and  not  in  the 
usual  negative  form,  where  the  defendant  was  an  uneducated  man: 
Bidwell  v.  Holden,  63  L.  T.  104. 
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The  Court  may  in  a  proper  case  award  damages  in  lieu  of  grant-  Sec.  68. 
ing  a  mandatory  injunction:  Tolton  v.  C.  P.  Ry.  Co.,  22  Ont.  204;  May- 
fair,  etc.,  v.  Johnston,  1894,  1  Ch.  508. 

The  Court  may  interfere  by  mandatory  injunction  on  .in  inter- 
locutory application^  but  tho  right  must  ho  vt-rv.cloar  indeed:  Toronto 
Brewing  and  Malting  Co.  v.  Blake,  2  Ont.  175;  Banner  v.  G.  TF.  Ry.  Co., 
24  Ch.  D.  10;  Hermann  Loog  v.  Bean,  26  Ch.  D.  306. 

Although   a   mandatory   injunction   is   not   usually   granted   on   an  I 
interlocutory  application,   yet  it  may  be  so  granted  where  the  de-  I 
fendant    has    done  the  act  complained  of    after    knowledge  of    the  I 
plaintiff's  intention  to  move  to  restrain  him  from  doing  it:  Van  Joel  v. 
Hornsey,  1895,  2  Ch.  774;  73  L.  T.  372. 

A  mandatory  injunction  to  pull  down  buildings  erected  be- 
fore notice  of  any  intention  to  restrain  their  erection  will  not  be 
granted  upon  an  interlocutory  application:  Johnston  v.  Royal  Courts 
of  Justice,  W.  N.  1883,  5;  but  in  a  clear  case  the  Court  may  on  such 
a  motion  order  an  erection  to  be  restored:  Allport  v.  The  Securities 
Co.,  72  L.  T.  533. 

Interlocutory  Injunctions. — The  office  of  an  interlocutory  injnnr-  Interlocu- 
tion is  usually  simply  to  retain  matters in  _statu 71^  till  thp  trin1*  Erie  &  ^ory  i.n' 
"Niagara  Ry.  Co.  v.  G.  TF.  R.  Co.,  21  Gr.  171;  Preston  v.  Luck,  27  Ch.  D. 3U 
497;  and  the  Court  will  ^of  ftptprnninp  Ipgal  rights  OT^  snnh  an  inter- 
locutory nppl^ntiqn-  Q,  T.  Ry.  Co.  v.  Credit  Valley  R.  Co.,  26  Gr.  572. 
See  also  Lybbe  v.  Harte,  W.  N.  1883,  127;  and  Attenborough  v.  London, 
etc.,  Telephone  Co.,  W.  N.  1884,  2,  where  the  Court  declined  to  con- 
sider the  questions  involved  till  the  hearing. 

An  application  for  an  interlocutory  injunction  must  be  made 
promptly.  Acquiescence  or  delay  will  generally  be  an  answer  to  the 
motion  before  trial;  but  the  applicant  is  not  bound  to  move  till  the 
hearing,  and  delay  till  then  is  not  such  acquiescence  as  will  disentitle 
him  then  to  relief:  Dames  v.  Marshall,  4  L.  T.  105;  Rich  v.  Brantford, 
14  Gr.  83. 

The  motion  is  made  in  Conrtr.  poff  in  Chambers:  see  above  clause 
(9).  '.ine  Master  m  Chambers  and  judicial  officers  having  like 
powers  have  not  jurisdiction:  Rule  42  (12).  County  Judges  as 
Local  Judges  of  the  High  Court  have  a  limited  Jurisdiction  nmlor 
Rules  40  and  47  in  High  Court  cases.  In  the  County  Courts  they 
have  the  same  jurisdiction  that  High  Court  Judges  have  in  the  High 
Court:  R.  S.  O.  c.  55,  s.  28. 

The  plaintiff  must  shew  upon  his  own  material  a  vrima  facie  right 
to  the  ininnr-tinn,  otherwise  it  will  not  hp  grnntpfl,  lurvvoyer  much  The 
TTTiliince  of  convenience  may  be  in  favour  of  granting  it:  Snciete 
Anonyme,  etc.,  v.  Tilghman,  etc.,  25  Ch.  D.  1.  It  will  not  be  granted 
on  the  ground  that  no  harm  will  be  done  thereby:  Strousberg  v.  Link- 
later,  32  Sol.  Jo.  751;  and  see  per  Cotton,  L.J.,  in  Preston  v.  Luck,  27 
Ch.  D.  506;  Challender  v.  Royle,  36  Ch.  D.  425. 

Where  the  plaintiff  is  himself  in  fault  an  interlocutory  injunction 
should  not  be  granted:  Kirkheaton  v.  Ainlie,  1892,  2  Q.  B.  278;  67  L. 
T.  229. 

A  deliberate  violation  of  a  covenant  may  be  restrained  though 
the  injury  may  be  trifling:  Cooke  v.  Gilbert,  92  L.  T.  Jour.  312;  8 
Times,  382. 

The  Court  will  not  by  an  interlocutory  order  interfere  on  behalf  of  Balance 
one  party  in  a  way  which  might  injure  the  other  in  case  he  should  of  conven- 
succeed:  Hill  v.  Kirkvood,  28  W.  R.  358;  42  L.  T.  105;  Evans  v.  PwZe-ience- 
ston,  W.  N.,  1880,  127. 
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Sec.  58.  The  Court  on  an  interlocutory  application  for  an  in.iunction  should 

Balance  of  consider  the  balance  of  convenience,  and  if  on  the  one  hand  irrepar- 
conven-       ajole  injury  may  be  caused  by__withbolding  the  injunction,  while  oil 
ience.          the  otner  nand  any  injury  occasioned  by  the  injunction  may  be  com- 
pensated  for   by   damages^  the   inqimction.,  should   be    granted:    Cor- 
poration   of    Cork    v.  Rooney,  7  L.  R.  Ir.  191;  see  also  Atty.-Gen.  v. 
Dorking,  20  Ch.  D.  595;  Banner  v.  G.  W.  Ry.  Co.,  24  Ch.  D.  10;  and 
Ma$son  v.   Grand   Junction  Ry.   Co.,   26  Gr.   note  p.  289;   Graf  ton  v. 
Watson,  51  L.  T.  141;  27  Ch.  D.  43;  Walker  v.  Clarke,  56  L.  T.  Ill; 
35  W.   R.   245;  Hamilton,  etc.,  Road  Co.  v.  Raspberry,  13  Ont.  466; 
Dewson  v.  Fender,  27  Ch.  D.  43;  Dwyre  v.  Ottawa,  25  Ont.  App.  121. 

When  in-        A  plaintiff  may  serve  notice  of  motion  for  an  injunction  without 
motiont0ry  leave  at  any  time  after  the"issue  of  the  writ:  Rule  361:  Re  Scentre  "F. 
maybe        Co.,  23   Sol.  Jour.  230;  or    possibly  by    leave    before,  in    cases  of 
made.          urgency:  see  Thornloe  v.  Skoines,  L.  R.  16  Eq.  126;  but  ordinarily  an 
action  should  be  pending.     A  case  involving  necessity  for  dispensing 
with  the  issue  of  the  writ  is  not  easily  imaginable.     It  might,  how- 
ever, occur  where  immediate  action  is  necessary  after  the  offices  of 
the  Court  are  closed  for  the  day.    The  mere  preparation  of  the  writ 
ready  for    issue  is  easily  done    in    connection  with    the  affidavits, 
which,  in  any  case,  must  be  prepared,  and  should  properly  speaking- 
be  entitled  and  sworn  in  a  pending  action:  see  Chanvock  v.  Hertz,  4 
Times,  331;  Silber  v.  Lewin,  33  Sol.  Jour.  757;  Green  v.  Prior.  W.  N. 
1886,  50.     The  notice  of  motion  may  be  served  with  the  writ:  Capes 
v.  Brewer,  24  W.  R.  40;  Rule  361. 

A  defendant  may  move  at  any  time  after  service  of  the  writ  and 
before  judgment:  Sargant  v.  Read,  1  Ch.  D.  602;  Rule  361;  but  see 
"  Injunction  against  plaintiff,"  infra,  p.  86. 

In  cases  of  urgency  and  necessity  an  application  may  be  made  be- 
fore service  of  the  writ,  and  on  an  ex  parte  application,  as  where  it 
was  alleged  that  trustees  were  on  the  eve  of  bankruptcy,  a  receiver 
was  appointed:  Re  H's  Estate,  1  Ch.  D.  276. 

Where  notice  has  been  given,  an  injunction  should  not  be  granted 
ex  parte  even  where  from  pressure  of  business  the  motion  cannot  be 
brought  on:  GraJiam  v.  Campbell,  7  Ch.  D.  490;  where,  however,  there 
is  some  defect  in  the  notice  served,  the  Court  may,  when  injury  is 
likely  to  ensue  by  delay  in  serving  a  new  notice,  grant  an  injunction 
ex  parte;  but  where  the  opposite  party  appears  gratis,  and  claims  to 
be  heard  in  opposition  to  the  motion,  the  Court  cannot  properly  pro- 
ceed ex  parte:  McLeod  v.  Noble,  24  Ont.  App.  459. 

After  notice  of  motion  for  an  injunction  is  served  it  is  a 
contempt  of  Court  to  proceed  with  the  act  sought  to  be  restrained 
pending  the  motion:  Cornell  v.  Assiginack,  28  C.  L.  J.  279;  and  see 
McGill  v.  McKittrick  (Ch.  D.),  (before  Street,  J.,  6th  July,  1892); 
and  a  mandatory  injunction,  will,  if  necessary,  be  granted  to  restore 
matters  to  the  status  quo:  Ib.,  and  see  Van  Joel  v.  Hornsey,  1895,  2 
Ch.  774;  73  L.  T.  372. 


When 
plaintiff 
may  com- 
mence 
action. 


The  plaintiff  is  entitled  to  move  as  soon  as  his  legal  right  is  in- 
vaded. Notice  to  the  defendant  before  coming  to  the  Court  is  not 
necessary:  Cooper  v.  WMttingnam,  15  Ch.  D.  501;  Upmann  v.  For- 
ester, 24  Ch.  D.  231;  Goodhart  v.  Hyett,  25  Ch.  D.  182;  United  Tele- 
phone v.  London  Tel.  Co.,  26  Ch.  D.  766;  Nicols  v.  Pitman,  26  CH.  D. 
374;  Witman  v.  Oppenheim,  27  Ch.  D.  260;  and  an  offer  to  accede  to 
the  plaintiff's  demands  will  not  deprive  the  plaintiff  of  his  right  to 
move,  or  to  costs  where  the  violation  of  his  rights  has  been  wilful: 
Fennessy  v.  Day,  55  L.  T.  161;  but  if  the  violation  is  trifling  and  has 
been  innocent  and  unintentional,  costs  may  be  refused  the  plaintiff:! 
American  Tobacco  Co.  v.  Guest,  1892,  1  Ch.  630.  Where  on  service 
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of  the  writ  defendant  offered  an  undertaking  and  costs,  an  in  June- Sec.  58. 
tion  was  refused:  Jenkins  v.  Hope,  1890,  1  Ch.  278;  Snuggs  v.  Seyd,  /  &i 
W.  N.  1894,  95.  (  // 

"Ex  Parte"  Injunctions. — An  injunction  should  not  be  grantci\_  Ex  parte  in- 
ex  parte  except  in  cases  of  urgency,  as  wherj?  immediate  damage  j unctions. 
is  being  done  or  nppri'hended:  see  Anon,  per  Lmdley,  J.,  w.  j>.  18i6, 
12;  Meluish  v.  Milton,  24  W.  R.  679;  Tozer  v.  Walford,  W.  N.  1875, 
250;  Blewitt  v.  Bowling,  7b.,  202;  Hennessey  v.  Rohmann,  36  L.  T. 
51;  W.  N.  1877,  14,  and  Taylor  v.  Eckersley,  2  Ch.  D.  302;  Re  H'a 
Estate,  1  Ch.  D.  276;  Hyde  v.  Warden,  1  Ex.  D.  309;  cases  of  re- 
ceivers. If.  the  defendant  has  appeared,  that .fact  should  always  ^be 
mentioned  to  thp  Jydfig  on  an  ex  parte  motion  for  an_Jnj unction: 
Harrison  v.  Cockercll,  3  Mer.  1,  andT  where  it  is  not,  the  plaintiff 
will  in  any  event  be  made  to  pay  the  costs  of  a  motion  to  dissolve 
an  injunction  so  granted:  The  Mexican  Co.  v.  Maldonado,  88  L.  T. 
Jour.  238;  W.  N.  1890,  8. 

The  affidavits  on  which  an  ex  parte  motion  is  made  should  dis- 
close all  facts  and  circumstances  material  for  the^  Court,  to  know,  or 
the  injunction  will  be  dissolved  on  motion  for  that  purpose,  even 
though  the  party  moving  did  not  consider  the  omitted  matter  mater- 
ial: McMaster  v.  Callaway,  6  Gr.  577;  Ley  v.  McDonald,  2  Gr.  398; 
Hynes  v.  Fisher,  4  Ont.  60;  see  notes  to  Rule  357. 

Where  an  ex  parte  injunction  is  dissolved  on  the  ground  of  con- 
cealment of  material  facts,  the  party  who  obtained  it  will,  in  general, 
be  ordered  to  pay  the  costs  of  the  motion  forthwith:  Walton  v. 
Henry,  13  P.  R.  390;  an  interim  injunction  obtained  on  the  suppres- 
sion of  facts,  may  be  dissolved  on  the  motion  to  continue  it,  thougfi 
there  be  no  cross  motion:  Boyce  v.  GUI,  64  L.  T.  824;  and  though  the 
Court  may  see  fit  to  grant  another  injunction  in  the  same  terms:  /&. 

Duration  of  Interim  Injunction.— Where  an  interim  injunction  Duration 
is  granted  ex  parte,  it  is  usually  limited  to  a  few  days  only,  of  interim 
and  the  party  obtaining  it,  when  serving  it  on  the  party  enjoined,  injunction, 
usually  serves  at  the  same  time  a  notice  of  motion  to  continue  it. 
If  the  Court  on  the  hearing  of  this  motion  thinks  fit  to  continue  it 
it  is  usually  continued  "  until  the  trial  or  other  final  disposition 
of  the  action,"  and  in  that  case  the  injunction  continues  in  force 
until  judgment  is  entered.  Where  the  judgment  at  the  trial  is  dir- 
ected not  to  be  entered  until  a  future  time,  the  interim  injunction 
remains  in  force  until  that  time  arrives:  Carroll  v.  Provincial  Gas 
Co.,  16  P.  R.  578;  and  where  a  party  by  his  counsel  or  solicitor 
gives  an  undertaking  to  refrain  from  doing  an  act,  and  a  party  has 
refrained  from  applying  for  an  injunction  in  consequence,  the  under- 
taking will  continue  in  force,  and  be  enforced  by  the  Court  in  the 
same  manner  as  an  injunction:  Haggert  v.  Brampton,  16.,  in  note, 
p.  518;  Polini  v.  Gray,  12  Ch.  D.  438;  London  &  B.  Ry.  Co.  v.  Grand 
Junction  C.  Co.,  1  Eng.  Ry.  Gas.  224;  and  see  Bolton  v.  London 
School  Board,  7  Ch.  D.  766. 

A  plaintiff  was  held  not  entitled  to  have  matters  kept  in  ztatu  quo 
by  an  injunction  after  judgment,  and  until  the  case  could  be 
heard  by  the  Court  of  Appeal,  although  the  decisions  in  Courts 
of  first  instance  were  against  the  plaintiff,  and  therefore  unless  time 
was  given  to  take  the  case  to  the  Court  of  Appeal  he  would  be  without 
substantial  relief:  Wyld  v.  McMaster,  4.  Ont.  717;  sed  vide,  King  v. 
Duncan,  9  P.  R.  61;  Polini  v.  Gray,  12  Ch.  D.  438. 
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Sec.  58.  Injunction     against     Plaintiff.  —  An     interim     injunction     may     in 

Injunction  a  Pr°per  case  be  granted  against  the  plaintiff  at  the  instance  of  a 

against        defendant:  Stewart  v.  Kingsmill,  13  Gr.  347;  Edgecumbe  v.  Carpenter, 

plaintiff,      i   Beav.  171;  but  a  defendant  who  has  not  filed  a  counter-claim  is 

not  entitled  to  such  an  injunction  unless  the  relief  sought  by  injunc- 

tion arltteS  out  ot  ine  relief  sought  by  the  plaintiff:    if  tne  defendant 

desires    any   other   injunction   before   he   is   in   a  position   to   file  ji 

counter-clulm,  he  must  Drmg  a  cross  action:  Carter  v.  Fey,  r  1894,  2 

Oh.  541;  distinguishing  Sargeant  v.  Read,  1  Ch.  D.  600,  and  Parker  v. 

Lopes,  7  Ch.  D.  358. 

Costs.  Costs.  —  As  to  the  mode  of  disposing  of  the  costs  where   a  party 

obtains  the  relief  he  seeks  on  an  interlocutory  motion:  see  Sonnen- 

schein  v.  Barnard,  57  L.  T.  712. 

/ 

The  plaintiff  may  be  ordered  at  the  trial  to  pay  the  costs  of  an 
interim  injunction  obtained  by  him  where  the  facts  proved  at  the 
trial  show  no  anticipation  of  such  immediate  serious  damage  as  to 
justify  the  application  for  an  injunction:  Sklitzsky  v.  Cranston,  22 
Out.  590;  Johnson  v.  Jenking,  13  C.  L.  T.  270. 


Appeal. 


Illustra- 
tions. 


Restrain-  1 
ing  tres- 
passes. 


Nuisances. 


Appeal. — Where  after  the  expiration  by  effluxion  of  time  of  an 
interim  injunction,  proceedings  are  taken  against  a  party  to  the  ac- 
tion to  commit  him  for  disobeying  the  order,  an  appeal  by  him 
against  the  interim  order  will  lie:  McLeod  v.  Noble,  24  Ont.  App. 
459. 

Miscellaneous  Decisions. — The  following  are  further  decisions 
illustrating  the  principles  on  which  the.  Court  acts  in  regard  to  in- 
junctions: 

Any  injunction  which  can  be  granted  by  interlocutory  order,  can 
a  fortiori  be  granted  at  the  trial:  Beddow  v.  Beddow,  9  Ch.  D.  93. 

The  right  to  an  injunction  to  restrain  trespassers  formerly  de- 
pended on  whether  the  person  sought  to  be  restrained  was  in  pos- 
session or  not,  and  if  in  possession  whether  he  was  a  mere  tres- 
passer or  acted  under  colour  of  right:  see  Kerr  on  Injunctions  289, 
Loundes  v.  Settle,  33  L.  J.  Ch.  451;  10  Jur.  N.  S.  226;  Stansford  v. 
Hurlstone,  L.  R.  9  Chy.  116.  But  the  Canadian  Legislature  long 
since  dealt  with  this  difficulty  by  enacting  (20  Viet.  c.  56,  s.  4;  Con. 
Stat.  U.  C.  c.  12,  s.  27;  R.  S.  O.,  1877,  c.  40,  s.  39)  that  "  the  Court 
may  grant  an  injunction  to  stay  waste  in  a  proper  case  notwithstand- 
ing that  the  party  in  possession  claims  by  an  adverse  legal  title." 
The  enactment  in  the  above  clause  58  (9)  is  to  the  same  effect. 

In  Anon,  W.  N.,  1876,  38,  an  ex  parte  application  for  an  injunction 
restraining  a  man  from  trespassing  with  a  horse  and  cart  was  re- 
fused, the  Judge  remarking  that  "  injunctions  are  not  ordinarily 
granted  for  mere  trespass,  unless  serious  injury  is  threatened  to 
the  property."  On  a  fresh  application  being  made  in  this  case, 
after  notice  to  the  defendant,  no  order  was  made  on  the  defendant 
consenting  that  damages  should  be  assessed  up  to  the  date  of  the 
trial:  Makin  v.  Barrow,  Ib.  105. 

An  injunction  to  restrain  interference  with  the  enjoyment  of  an 
easement,  which  was  not  20  years  old,  was  refused,  although  it  had 
been  enjoyed  for  19  years:  Governor  of  Bridewell  v.  Ward,  68  L.  T.  212. 

Nuisances  may  be  restrained  by  injunction;  but  where  the 
act  complained  of  as  a  nuisance  is  done  in  pursuance  of  a  legal 
right  conferred  by  statute,  and  to  carry  out  a  lawful  object,  and  is 
temporary  in  its  character,  it  is  no  nuisance  in  law,  and  no  injunc- 
tion can  be  granted  to  restrain  it:  Harrison  v.  Southwark  &  Vauxliall 


INJUNCTIONS.  87 

Water  Co.,  1891,  2  Ch.  409;  but  a  legal  right  may  be  exercised  in  Sec.  68. 
an  unreasonable  way  so  as  to  become  a  nuisance:  e.g.,  the  ringing 
of  church  bells  at  unreasonable  times,  and  may  be  restrained: 
Soltau  v.  De  Held,  2  Sim.  N.  S.  133;  21  L.  J.  Chy.  153;  the  un- 
reasonable playing  of  a  band:  St.  Margaret's  Church  v.  Stephens, 
29  Ont.  185;  or  of  street  organs:  Lambton  v.  Hellish,  1894; 
3  Ch.  163.  A  public  urinal  is  not  necessarily  a  public 
nuisance:  Vernon  v.  St.  James'  Vestry,  16  Ch.  D.  449;  44  L.  T. 
229;  Graham  v.  Newcastle,  67  L.  T.  260,  790;  but  it  may  be  one  which 
will  be  restrained  by  injunction:  Sellers  v.  Mattock  Bath,  14  Q.  B. 
D.  928;  52  L.  T.  762. 

Where  after  an  action  commenced  to  restrain  a  nuisance,  the 
nuisance  was  abated  by  defendant,  no  injunction  was  granted,  but 
the  motion  being  turned  into  motion  for  judgment,  the  costs  rt  the 
action  were  awarded  to  plaintiff:  Barber  v.  Penley,  1893,  2  Ch.  147; 
68  L.  T.  66°. 

The  High   Court  has  no  jurisdiction  to  restrain  by  injunction  aRecount0f 
County  Court  Judge  and  returning  officer   from,  holding  a  recount  ballots, 
of  ballots  cast  at  an  election  for  the  House  of  Commons,    The  pro- 
ceedings before  the  County  Court  Judge  are  not  cognizable  by  the 
High  Court,  except  in  so  far  as  Parliament  has  by  legislation  con- 
ferred jurisdiction:  McLeod  v.  Noble,  24  Ont.  App.  459. 

The  Court  has  no  jurisdiction  to  prevent  a  foreign  sovereign  from  Foreign 
removing  his  property  in  this  country,  though  it  be  an  article  made  sovereign, 
in  infringement  of  a  patent;  and  a  foreign  sovereign  who  submits 
to  be  made  a  defendant  in  an  action  for  the  purpose  of  empowering 
the  Court  to  make  an  order  does  not  thereby  part  with  any  of  his 
rights:  Vavasseur  v.  Krupp,  9  Ch.  D.  351. 

In  the  absence  of  any  sufficient  equity  to  justify  it  the  Court  will  Proceed- 
not  restrain  by  injunction  a  plaintiff  from  proceeding  in  a  foreign  f"^*" 
Court:  Hunt  v.  Hunt,  1897,  2  Q.  B.  34,  as  reversed  in  appeal,  77  L.  T.  Courts. 
421.       Mere     hardship     or     inconvenience     will     not     be     sufficient 
reason:  Fletcher  v.  Rodgers,  27  W.  R.  97,  but  where  a  foreigner  has 
appeared  in  an  English  Court,  the  Court  has  a  discretion  to  restrain 
him  from  litigating  the  same  subject  matter  in  his  own   country: 
Daickins  v.  Simonetti,  29  W.  R.  228;  see  also  Re  Boyse,  Crofton  v.  C.,  15 
Ch.  D.  591;  and  notes  to  sec.  57  (10)  supra. 

In  Ex  partc  McPhail,  12  Ch.  D.  632,  Jessel,  M.R.,  refused  leave 
to  serve  a  writ  out  of  the  jurisdiction,  on  the  ground  that  the  plain- 
tiff could  have  as  effectual  a  remedy  by  application  to  the  local 
Court.  As  to  providing  for  an  injunction  where  the  writ  is  to  be 
served  out  of  the  jurisdiction:  see  Young  v.  Brassey,  1  Ch.  D.  277. 

Property  which  is  the  subject  of  an  action  may  be  preserved  under  Preserva- 
Rule  1096,  by  means  of  an  injunction:  Strelley  v.  Pearson,  43  L.  T.  tion  of 
155.  property. 

In  Velati  &  Co.  v.  Braham  &  Co.,  46  L.  J.  C.  P.  415,  which  was 
an  action  against  a  jeweller  for  the  return  of  goods  deposited  with 
him,  the  defendant  was  ordered  to  deliver  up  the  goods  to  an  officer 
of  the  Court  to  abide  the  event  of  the  action. 

In  London  and  County  Banking  Co.  v.  Lewis,  21  Ch.  D.  490,  an 
equitable  mortgagee,  who  had  commenced  an  action  for  foreclosure, 
obtained  an  injunction  restraining  the  defendant  from  parting  with 
the  legal  estate. 

In  Anon,  W.  N.,  1876,  21,  a  defendant  was  restrained  from  parting 
with  a  bill  of  exchange.  See  also  Anon,  Ibid.  37. 
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An  interim  injunction  was  granted  against  a  lunatic  partner  at 
the  suit  of  a  co-partner:,  J^,  _£*  7Q  Tj  T.  758;  1894,  3  Ch.  72.  So  also 
an  injunction  may  be  granted  to  restrain  the  interference  with  light 
to  which  plaintiff  is  entitled  for  the  purpose  of  his  business:  Lazarux 
v.  Artistic  Studio  Co.,  1897,  2  Ch.  214;  76  L.  T.  457. 

Injunctions  have  been  granted  restraining  the  committee  of  a 
club  from  acting  improperly  in  expelling  a  member:  Fisher  v.  Keane, 
11  Ch.  D.  353;  Laoouchere  v.  Earl  of  Wharncliffe,  13  Ch.  D.  346; 
see  also  DawJcins  v.  Antrobus,  17  Ch.  D.  615;  Foster  v.  Harrison,  W. 
N.  1881,  171. 

An  injunction  was  granted  restraining  a  photographer  from  pub- 
lishing a  photograph  of  the  plaintiff,  whose  portrait  he  had  taken: 
Pollard  v.  Photographic  Co.,  40  Ch.  D.  345;  restraining  the  publica- 
tion of  libels:  Thorley  Cattle  Food  Co.  v.  Massam,  14  Ch.  D.  763; 
Thomas  v.  Williams,  76.  864;  Basely  v.  EasterbrooTc,  3  C.  P.  D.  o39: 
Hayicard  v.  Hay  ward,  34  Ch.  D.  198;  or  slanderous  oral  statements 
injuriously  affecting  property  or  trade:  Hermann  Loog  v.  Bean,  26  Ch. 
D.  306;  Mellin  v.  White,  1894,  3  Ch.  276;  or  tending  to  injure  a 
friendly  society  or  a  joint  stock  company:  Hill  v.  Hart  Davies,  31  W. 
R.  22;  47  L.  T.  82. 


Sec.  53. 


Restrain- 
ing action 
of  clubs. 


Publica- 
tion of 
photo- 
graphs. 


Libel  and 
slander. 


Though  the  jurisdiction  in  the  onsp  of  snoh  libpls  is  Hear,  even 
on  an  interlocutory  applicationt  the  Court  only  acts  in  a  strong  case. 
and  in  general  not  "nlp««  sntisfW]  tVmt  thp  statements  complained 
of  are  untrue:  Quartz  Hill  Gold  Mining  Co.  v.  Beall,  20  Ch.  D.  501: 
Bonnard  v.  Ferryman,  1891,  2  Ch.  284;  65  L.  T.  506;  Collard  v.  Mar- 
shall, 1892,  1  Ch.  571;  66  L.  T.  248;  Lee  v.  OibUngs,  8  Times,  773; 
Liverpool  v.  Smith,  37  Ch.  D.  170;  nor  where  defendant  swears  he 
will  be  able  to  justify,  and  the  Court  is  not  satisfied  that  he  may 
not  be  able  to  do  so:  Bonnard  v.  Ferryman,  1891,  2  Ch.  269:  Monson 
v.  Tussaud's,  etc.,  1894,  1  Q.  B.  671;  70  L.  T.  235;  nor  where  there 
is  no  reason  to  apprehend  such  danger  or  injury  to  the  plaintiff  in 
person  or  property,  as  to  make  it  right  to  grant  an  interlocutory 
injunction:  Salomons  v.  Knight,  1891,  2  Ch.  294. 

Where  an  action  for  defamation  will  not  lie,  an  injunction  to  re- 
strain the  alleged  defamation  will  not  be  granted:  White  v.  Mellin, 
1895,  A.  C.  154. 

An  interlocutory  injunction  was  granted  against  a  trades  union,  to 
restrain  the  publication  pendente  lite,  of  a  black  list  of  men  employed 
by  plaintiff:  Trollope  v.  London  Building  Trades  Federation,  72  El 
T.  34$ 

Misappro-      An  interlocutory  injunction  was  granted  to  restrain  a  municipality 
priation  of  from  misappropriating  its  funds:  Jarvis  v.  Fleming.  27  Ont.  309T 

An  interlocutory  injunction  was  granted  to  prevent  a  corporate 
body  from  proceeding  to  elect  some  one  to  fill  the 


Publica- 
tion of 
"  Black 
list." 


public 
body. 


Goodwill. 


proceeding  to  elect  some  one  to  fill  the  place 
of  the  plaintiff  as  a  member,  who  was  alleged  to  have  forfeited  his 
seat  by  absence:  Richardson  v.  Methley  School  Board,  1893,  3  Ch. 
510;  also  to  prevent  a  defendant  from  interfering  with  the  pro- 
ceedings in  another  action,  in  which  he  was  also  defendant,  but 
which  he  had  agreed  to  allow  the  plaintiff  to  defend  in  his  name 
on  being  indemnified;  the  indemnity  having  been  given:  Mont  fort 
v.  Marsden,  1895,  1  Ch.  11;  71  L.  T.  620. 

Canvassing  for  customers  of  a  business,  the  good  will  of  which 
has  been  sold  by  defendant  to  the  plaintiff,  may  be  restrained: 
Trego  v.  Hunt,  1896,  A.  C.  7;  73  L.  T.  514;  and  an  injunction  may 
be  granted  against  a  former  partner  to  prevent  him  from 
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using  information  acquired  while  a  partner,  to  the  prejudice  of  the  Sec.  58. 
good  will  in  the  business  to  which  his  former  co-partner  is  entitled: 
Jennings  v.  Jennings,  77  L.  T.  786. 

Where  an  injunction  was  applied  for  to  restrain  a  landlord  from  Landlord 
exercising  his  legal  rights  of  distress,  until  the  determination  of  aajjjj* 
action  brought  by  the  tenants  against  the  landlord,  to  try  his  right 
to  the  rent,  the  injunction  was  granted  for  a  fortnight,   and  con- 
tinued only  if  the  rent  should  in  the  meantime  be  paid  into  Court: 
Shaw  v.  Earl  of  Jersey,  4  C.  P.  D.  120,  359. 

An  injunction  will  not  be  granted  at  the  suit  of  a  landlord  or  rever- 
sioner  to  restrain  a  trespass  or  nuisance  not  of  a  permanent  char- 
acter, or  not  actually  injuring  the  reversion:  Cooper  v.  Crabtree,  47 
L.  T.  5;  51  L.  J.  Chy.  189. 

In  Blewitt  v.  Bowling,  W.  N.,  1875,  202,  an  action  of  ejectment 
against  a  landlord,  the  plaintiff  was  restrained  from  issuing  writs 
against  the  tenants.  In  Drake's  Patent  Concrete  v.  Dower,  Ib.  230; 
an  order  was  granted  restraining  the  defendant  from  pulling  down 
partially  erected  houses.  In  Fenner  v.  Bedford,  Ib.  238,  an  order  was 
made  on  an  ex  parte  application  restraining  the  continuance  of  tres- 
passes and  destruction  of  property,  and  liberty  was  given  to  serve 
the  order  on  any  persons  found  on  the  premises  as  well  as  the 
defendant.  In  Tozer  v.  Walford,  Ib.  250,  a  defendant  who  had  coven- 
anted not  to  do  any  act  dangerous  to  his  co-tenants,  was  restrained 
from  working  an  engine,  in  consequence  of  the  working  of  which 
the  plaintiff's  insurance  company  had  refused  to  continue  his  insur- 
ance, whereby  he  had  become  liable  under  a  covenant  with  his  supe- 
rior landlord. 

An  interlocutory  injunction  for  the  purpose  of  enforcing  an  agree- 
ment to  lease  premises  for  a  single  day  was  refused:  Glasse  v.  Wool- 
gar,  103  L.  T.  Jour.  172. 

A  covenant  by  a  lessor  to  employ  a  porter  for  the  general  benefit 
of  the  lessees  of  premises,  let  in  flats,  was  held  not  to  be 
enforceable  by  injunction:  Ryan  v.  Mutual  T.  W.  Chambers,  Assn. 
1893,  1  Ch.  116. 

An  injunction  to  restrain  a  breach  by  an  infant  of  an  apprentice-  Enforcing 
ship  deed  was  refused:  De  Francesco  v.  Barnum,  43  Ch.  D.  165.  covenants. 

Restrictive  covenants  in  a  lease  may  be  pnfnrped  by  injunction: 
e.g.,  covenants  against  carrying  on  an  offensive  trade;  not  only 
as  against  the  lessee  but  also  as  against  any  occupant  of  the  demised 
premises:  Mandcr  v.  Falclte,  1891,  2  Ch.  554;  65  L.  T.  203;  or  from 
using  premises  otherwise  than  for  a  private  residence:  Hobson  v. 
Tulloch,  1898,  1  Ch.  424. 

The  Court  has   Jurisdiction  to  restrain   hy  injnnptin^   the  commis-  Threaten- 

SJOn  Of  acts  TVln'rhj    'f  fM>mrm'**"''lJ    wnnlrl   hfi  p    nnntmnpt  nf  nnnrf-   e.g.,  ed  con'  - 

the  threatened  publication  of  a  statement  of  claim  with  comments,  ° 

as  calculated  to  prevent  a  fair  trial:  Kitcat  v.  Sharp,  31  W.  R.  227; 
48  L.  T.  64;  publication  of  advertisements  warning  the  public,  that 
an  invention  claimed  by  the  plaintiff  is  an  infringement  of  defen- 
dant's patent  rights:  Barney  v.  United  Telephone  Co.,  28  Ch.  D. 
394;  and  distribution  of  circulars  containing  ex  parte  statements 
on  the  merits  of  a  case  in  litigation:  Coats  v.  Chadwick,  1894,  1  Ch, 
347;  70  L.  T.  228. 

To  maintain  an  action  quia  timet  to  restrain  an  apprehended  in» 
jury,  the  plaintiff  must  prove  imminent  danger  of  a  substantial  kind, 
or  that  the  apprehended  injury,  if  it  does  come,  will  be  irreparable: 
Fletcher  v.  Bealey,  28  Ch.  D.  688;  see  Attorney-General  v.  Manchester, 


90 


THE   JUDICATURE   ACT. 


In  patent 
cases. 


Trade 
marks. 


Sec.  58.  1893,  2  Ch.  87  (small  pox  hospital  being  established);  Phillips  v. 
Thomas,  02  L.  T.  793  (apprehended  repetition  of  a  nuisance). 
The  Court  in  its  discretion  refused  an  injunction  where  there  would 
be  great  difficulty  in  framing  an  order  so  as  not  to  prejudice  the  trial: 
Liverpool,  etc.,  Stores  Assocn.  v.  Egerton,  57  L.  T.  770;  58  L.  T.  204; 
37  Ch.  D.  170.  See  also  Hinrichs  v.  Berndes,  'W.  N.  1878,  11. 

The  principles  on  which  the  Court  ought  to  act  in  determining 
whether  to  grant  aix  interlocutory  injunction  to  restrain  an  alleged 
infringement  of  a  patent,  or  only  to  require  the  defendant  to  keep 
an  account,  were  discussed  in  Plimpton  v.  Spiller.  4  Ch.  D.  28G. 

Where  a  defendant  before  action  offers  to  account  and  to  destroy 
all  articles  infringing  plaintiff's  patent,  the  Court  may  refuse  an 
interlocutory  injunction:  Jenkins  v.  Hope,  1896,  1  Ch.  278;  73  L. 
T.  705. 

An  injunction  against  the  infringement  of  a  patent  was  refused 
where,  though  there  had  been  an  infringement,  it  had  been  dis- 
continued several  years  before  action,  and  there  was  no  intention  or 
probability  of  a  renewal  of  the  wrongful  user:  Proctor  v.  Bayley,  38 
W.  R.  100. 

An  injunction  will  be  granted  to  restrain  the  exportation  of  goods 
under  a  trade  mark  likely  to  deceive  a  foreign  though  not  a  home 
purchaser:  Orr  Ewing  v.  Johnston,  13  Ch.  D.  434,  and  also  to  re- 
strain the  infringement  of  a  trade  mark:  Cochrane  v.  Macnish,  1896, 
A.  C.  225;  but  where  the  action  was  brought  against  a  retail  dealer, 
who  had  not  been  guilty  of  any  intentional  infringement,  and  who 
at  once  yielded  to  the  plaintiff's  demand,  no  costs  were  awarded 
against  the  defendant:  American  Tobacco  Co.  v.  Quest,  1892,  1  Ch. 
630:  so  also  the  user  of  a  name  which  has  come  to  be  known 
to  the  trade,  as  indicating  goods  made  by  the  plaintiff,  may  be  re- 
strained by  injunction:  Reddaway  v.  Banham,  1896,  A.  C.  199;  Powell 
v.  Birmingham  Vinegar  Co.,  1896,  2  Ch.  54;  1897,  A.  C.  710;  Pinet  v. 
Maison  Pinet,  77  L.  T.  322;  1898,  1  Ch.  179;  77  L.  T.  613. 

The  use  of  a  name  by  a  company  so  like  that  of  another  company 
as  to  be   calculated  to  deceive  the  public  may  be  restrained:  Man- 
chester Brewery  Co.  v.  N.  Cheshire  and  Manchester  Brewery  Co.,  1898,  1 
.      Ch.  539. 

Copyright.  The  infringement  of  copyright  may  also  be  restrained  by  injunc- 
tion: Church  v.  Linton,  25  Ont.  131. 

Arbitrator.  The  Court  will  restrain  an  arbitrator  from  acting  in  any  case  in 
which  he  is  unfit  or  incompetent  to  act:  Malmesbury  v.  Buaa,  Z  Oh. 
D.  89;  Beddow  v.  Beddotc,  9  Ch.  D.  S^^Burford  v.  Chambers,  25  Ont. 
663;  Vineberg  v.  Guardian,  etc.,  Co.,  19  Ont.  App.  293;  but  see  Jack- 
son v.  Barry  Ey.  Co.,  1893,  1  Ch.  238;  and  will  restrain  arbitration 
proceedings  where  the  instrument  containing  the  agreement  for 
reference  is  impeached:  Kitts  v.  Moore,  1895,  1  Q.  B.  253;  71  L.  T. 
676. 

An  injunction  restraining  arbitration  proceedings,  in  Farrar  v. 
Cooper,  44  Ch.  D.  323  (and  proceedings  outside  the  arbitration  agree- 
ment, in  Wood  v.  Lillies,  61  L.  J.  Chy.  158;  8  Times,  281),  was  re- 
fused, where,  if  proceeded  with,  they  would  be  futile. 

See  also  as  to  restraining  arbitration  proceedings:  Y.  London,  etc., 
v.  G.  N.  Ry.,  11  Q.  B.  D.  30:  London  &  Blackwell.  etc.,  v.  Cross,  Si 
Ch.  D.  354;  Ives  v.  Willans,  1894,  1  Ch.  68;  2  Ch.  478. 

Undertak-  Undertaking  as  to  Damages.— The  usual  undertaking  as  to 
ingasto  damages  should  be  inserted  in  all  interlocutory  injunction  orders: 
damages.  Graham  v<  Campbell,  7  Ch.  D.  491;  Corp.  of  Cork  v.  Rooney,  7  L.  R. 
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Ir.  191;  Re  Johnston,  Ex  p.  Abrams,  50  L.  T.  184,  even  though  the  Sec.  58. 
order  is  granted  on  notice:  Smith  v.  Day,  21  Ch.  D.  421;  48  L.  T. 
54;  and  there  is  no  exception  in  this  respect  in  favour  of  the  Crown: 
Secretary  for  War  v.  Chubb,  43  L.  T.  83;  W.  N.  1880;  but  see 
Atty.-Gen.  v.  Albany  Hotel  Co.,  1896,  2  Ch.  D.  696;  75  L.  T.  140, 
195,  where  it  was  not  required. 

The  history  of  the  undertaking  is  given  by  Jessel,  M.R.,  in  Smith 
v.  Day,  supra. 

Where  the  injunction,  though  made  pendente  lite  is  of  the  nature 
of  a  final  order,  no  undertaking  as  to  damages  need  be  inserted: 
Fenner  v.  Wilson,  1893,  2  Ch.  656;  68  L.  T.  748,  where  an  injunction 
was  granted  restraining  the  publication  of  matter  tending  to  preju- 
dice the  fair  trial  of  the  action. 

The  usual  form  of  the  undertaking  is  as  follows:  "and  the  plain- 
tiff. 1)V  his  fiiiiui^ij  |nu1i'H:i  kino'  tr>  iiltjflc  1)V  mTV  pr/for  wlljcll  fH 


Court  may  make,  as  to  damages,  in  case  the  Court  shall  hereafter 
be  of  opinion  that  the  defendant  [or  defendants,  or  any  or  either 
of  them],  shall  have  sustained  any  by  reason  of  this  order,  which 
the  plaintiff  ought  to  pay." 

Where  there  are  several  defendants,  the  undertaking  should  be  so 
worded  as  to  apply  to  all  of  them  who  are  affected  by  the  injunc- 
tion: Tucker  v.  New  Brunswick,  etc.,  Co.,  44  Ch.  D.  249;  63  L.  T.  69. 

Where  a  married  woman  applies,  her  undertaking  by  her  counsel 
is  sufficient:  Re  Prynne,  53  L.  T.  465;  Pike  v.  Cave,  68  L.  T.  650. 

Semble,  that  the  undertaking  of  counsel  for  a  corporation,  as 
to  damages,  renders  the  corporation  as  responsible,  as  in  the  case  of 
an  individual:  East  Molesey  v.  Lambeth,  1892,  3  Ch.  289;  67  L.  T. 
497;  see  Manchester,  etc.  v.  Parkinson,  60  L.  T.  47. 

An  order  having  been  made  restraining  the  defendant  from  pro- 
ceeding with  certain  buildings,  he  appealed,  offering  an  undertaking 
to  abide  by  any  order  the  Court  might  make  at  the  hearing  as  to 
pulling  down  or  altering  any  buildings  erected  by  him;  the  Court  of 
Appeal,  being  of  opinion  that  the  right  to  an  interlocutory  injunc- 
tion was  not  established,  discharged  the  order,  taking  from  the  de- 
fendant an  undertaking  in  the  terms  of  his  offer,  but  held  that, 
without  any  undertaking,  the  Court  would  have  jurisdiction  at  the 
trial  to  order  the  pulling  down  of  any  buildings  erected  after  the 
commencement  of  the  action,  or  after  notice  had  been  given  to  the 
defendant  that  the  plaintiff  objected  to  the  building:  Smith  v.  Day, 
13  Ch.  D.  651;  and  see  Greenwood  v.  Hornsey,  53  L.  T.  126, 
in  which  a  similar  undertaking  was  given  on  a  motion  for  an  in-* 
terim  injunction,  where  buildings  were  erected  by  the  defendant 
pendente  lite  of  the  value  of  between  $35,000  and  $40,000,  and  were 
ordered  to  be  pulled  down,  although  plaintiff's  damages  were  esti- 
mated at  only  $3,000. 

Where  an  interlocutory  injunction  is  granted  ex  parte  on  the  terms 
that  a  party  shall  be  added  as  plaintiff,  and  his  undertaking  given  as 
to  damages,  the  amendment  must  be  made  and  undertaking  given  at 
the  earliest  practicable  moment,  or  the  injunction  will  be  dissolved 
with  costs:  Spanish  General  Agency  Corporation  v.  Spanish  Corporation, 
63  L.  T.  161. 

The  undertaking  as  a  general  rule  should  extend  to  the  damages 
incurred  by.  any  party  to  the  suit,  who  may  be  damaged  bv  the  in- 
junction wrongb^rrnntfH].  nnd  shnnkl  nnf  Ko  n»nfin^  f^  +v,Q  poT.0»r> 
actually  enjoined:  Tucker  v.  New  Brunsicick  Trading  Co.,  44  Ch. 
D.  249. 
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Sec.  58.  See  further  as  to  Undertakings  as  to  Damages,  21  C.  L.  J.  44. 

Enforce-          Enforcing     the     Undertaking. — How     far    an     undertaking    can     be 
thenander-  enf°rced  when  the  Court  has  erred  in  granting  the  injunction  has 
taking.         been    the    subject  of    some  difference  of  opinion:  see  Smith  v.  Day, 
21  Ch.  D.  421;  Novello  v.  James,  5  D.  M.  &  G.  876;  24  L.  T.  O.  g.  165, 
Griffith  v.  Blake,  27  Ch.  D.  474;  51  L.  T.  274;  Montreal  St.  Ry.  Co.  v. 
Ritchie,  16  S.  C.  B.  622;  Hunt  v.  Hunt,  54  L.  J.  Chy.  289. 

The  application  for  an  inquiry  as  to  damages  should  be  made  at 
the  trial  or  when  the  injunction  is  dissolved:  Smith  v.  Day,  supra', 
Ross  v.  Buxton,  60  L.  T.  630;  W.  N.  1888,  55;  L.  T.  Jour.  317;  but 
in  Newby  v.  Harrison,  5  L.  T.  12;  3  D.  F.  &  J.  287,  an  inquiry  was 
granted  after  the  lapse  of  four  months  from  the  hearing;  but  an  appli- 
cation to  enforce  the  undertaking  after  an  unexplained  delay  of  four 
years  was  refused,  though  a  prima  facie  case  was  made  out:  Ex  p. 
Hall,  23  Ch.  D.  644;  49  L.  T.  275. 

The  granting  of  an  inquiry  as  to  damages  consequent  on  the  grant- 
ing of  an  injunction  is  discretionary,  and  cannot  be  claimed  ex 
debito  justifies.  Where,  therefore,  no  damage  appeared  to  have  been 
sustained  apart  from  the  detriment  arising  from  litigation,  and  the 
Court  at  the  trial  thought  the  defendant's  conduct  had  provoked  the 
litigation,  and  even  though  the  action  was  dismissed,  the  inquiry  as  to 
damages  was  refused:  Gault  v.  Murray,  21  Ont.  458;  see  also  ManseU  v. 
British  Linen  Co.  Bank,  1892,  3  Ch.  159;  and  Montreal  St.  Ry.  Co.  v. 
Ritchie,  16  S.  C.  R.  622;  Smith  v.  Day,  21  Ch.  D.  421;  Ex  p.  Hall,  23 
Ch.  D.  644;  Schlesinger  v.  Bedford,  W.  N.  1893,  57. 

Where  a  receiver  is  appointed  of  property  in  litigation,  such  pro- 
perty is  thereafter  in  custodia  legis,  and  the  unsuccessful  party  to  the 
litigation  is  not  liable  for  damages  for  its  detention  while  in  the 
hands  of  a  receiver:  Peruvian  Guano  Co.  v.  Dreyfus,  1892,  A.  C.  160; 
66  L.  T.  536. 

As  to  the  measure  of  damages  for  restraining  the  sale  of  shares, 
see  Manscll  v.  British  Linen  Bank,  1892,  3  Ch.  159. 

Notice  of  Notice  and  enforcement  of  Injunctions. — A  notice  granting  an 
injunction,  injunction  may  be  given  by  telegram.  A  sheriff's  officer  who  receives 
such  a  notice  should  inquire  by  telegraph  to  see  if  it  be  bona  ftdc:  Ex 
parte  Langley,  13  Ch.  D.  110,  in  which  case  it  was  held  that  a  Lon- 
don solicitor  obtaining  an  order  restraining  a  sale  in  the  country 
ought  to  telegraph  to  his  agent  at  the  place  and  ask  him  to  give 
notice  to  the  persons  affected.  See  also  Re  Bryant,  4  Ch.  D.  98.  A 
defendant  is  bound  to  obey  an  injunction  of  which  he  is  made  aware 
Before  being  served  with  it;  Stewart  v.  Richardson,  17  Gr.  150;  and 
aTwilful  breach  of  the  injunction  may  be  punished  by  committal,  even 
though  there  had  been  nmnle  time  to  serve  the  order,  and  it  had  not 
been  served:  United  Telephone  Co.  v.  Dale,  25  Ch.  JL>.  T<».  See" 
The  Seraglio,  10  P.  D.  120.  But  notice  of  motion  to  commit  mus£_be 
served  personally:  see  Nelson  v.  Worssam,  W.  ISf.  1890,  216. 

A  solicitor  falsely  stating  that  an  injunction  has  been  granted  is 
liable  to  be  struck  off  the  rolls:  Kimpton  v.  Eve,  2  V.  &  B.  352;  and 
see  per  Blake,  C.,  1  Gr.  66. 

Where  notice  of  motion  for  an  injunction  has  been  served,  it  is  a 
contempt  of  Court  to  proceed  with  the  act  sought  to  be  restrained 
pending  the  motion:  Cornell  v.  Assiginack,  28  C.  L.  J.  279;  and  see 
McGill  v.  McKittrick,  Ch.  D.,  before  Street,  J.,  6th  July,  1892,  where 
an  act  of  trespass  by  building  a  wall  was  persisted  in  after  action 
brought,  though  no  interim  injunction  was  applied  for,  and  defendant 
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was  ordered  by  the  judgment  to  remove  the  wall,  although  it  tres-  Sec.  58. 
passed  but  a  few  inches  on  the  plaintiff's  land. 

Where  an  injunction  was  granted  restraining  a  defendant  from 
negotiating  bills  of  exchange,  which  had  been  deposited  by  him  with 
his  solicitor,  and  the  solicitor  subsequently  ordered  the  defendant  to 
indorse  one  of  them,  both  defendant  and  his  solicitor  were  held  to 
have  committed  a  contempt  of  Court,  notwithstanding  that  the 
solicitor  had  a  right  to  call  for  the  indorsement:  Day  v.  Longhurst,  68 
L.  T.  17. 

A  person  who  is  neither  a  party,  nor  a  servant  or  agent  of  a  party, 
but  who  with  full  knowledge  of  an  injunction  assisted  defendant  in 
disobeying  it,  may  be  committed  not  for  breach  of  the  injunction  but 
for  contempt  of  Court:  Seaward  v.  Paterson,  1897,  l^h.  545;  76  L.  T. 
215;  Crooks  v.  Crooks,  1  Gr.  66. 

A  breach  of  an  injunction  may  be  punished  by  committal  for  con- 
tempt, or  by  sequestration;  but  it  is  only  where  the  disobedience  has 
been  wilful  that  punishment  will  be  awarded:  see  Fairclough  v. 
Manchester  Ship  Canal,  102  L.  T.  Jo.  292. 

Where  an  injunction  is  granted  against  a  party,  his  servants  and 
agents,  a  servant  continues  bound  by  the  injunction  though  he  sub- 
sequently leaves  his  master's  service,  and  may  be  committed  for  a 
breach  of  the  injunction  though  not  served  with  it:  Brown  v.  Sage,  12 
Gr.  1;  Gilchrist  v.  Garden,  26  C.  P.  1.  So  also  new  trustees  are 
bound  by  an  injunction  granted  against  their  predecessors  in  the 
trust,  of  which  they  have  notice:  Avory  v.  Andrews,  46  L.  T.  279. 

As  to  the  term  of  imprisonment  of  persons  in  contempt  for  breach 
of  an  order  of  the  Court,  see  Re  Davies,  21  Q.  B.  D.  236;  Rule  861. 

Where  the  injunction  order  is  ultra  vires  of  the  Court  granting  it, 
a  breach  of  it  is  no  contempt:  McLeod  v.  Noble,  28  Ont.  528. 

Receivers.— A   receiver   is   a   person   appointed   by   flip   CnnrtJ 


receive  property  which  is  the  subject  of  litigation.  A  receiver 
may  be  appointed  pendente  lite  for  the  purpose  of  receiving 
the  property  in  question,  until  it  shall  be  determined  whether  the 
plaintiff  or  defendant  is  entitled  to  it;  and  such  appointment  may 
be  continued,  or  made,  at  the  trial  for  the  purpose  of  working  out 
the  right  of  the  parties  as  determined  by  the  judgment.  Or  such  an 
appointment  may  be  made  after  judgment  by  way  of  equitable 
execution. 

It  has  been  a  moot  point  whether  this  sub-section  has  en- 
larged the  power  of  the  Court  to  grant  a  receiver.  In  Anglo- 
Italian  Bank  v.  Davies,  9  Ch.  D.,  at  p.  293,  Cotton,  L.J.,  said,  "  Un- 
der that  (the  present)  sub-section  the  Court  may  and  does  grant 
receivers  where  it  never  could  have  done  so  before.  Thus,  for  in- 
stance, it  has  the  power  to  grant  a  receiver  under  that  section  where 
a  plaintiff  has  himself  the  power  of  obtaining  possession  at  law  " 
*Qfi  "2?  nlT^  Vo Painfon'  1895>  X  Q-  B.  202;  Tillet  v.  Nixon,  49  L  T 
4rr  XT  VoJo6  AmPthm>  5  P.  D.  224,  and  Gawthorpe  v. 
Gawthorpe,  W.  N.  1878,  91,  where  Jessel,  M.R.,  considered  tfiat 
there  was  no  limit  to  the  power  of  the  Court  to  grant  a  receiver 
on  motion,  except  that  it  was  only  to  be  exercised  where  it  appeared 
.lust  and  convenient.  But  in  Habershon  v.  Gill  W  N  1875  231 
Quain,  J  on  the  other  hand,  indicated  an  opinion 'that  the  words 

Dust  and  convenient"  were  to  be  interpreted  by  the  old  practice 
bee  also  Holmes  v.  Millage,  1893,  1  Q.  B.  551  and  Harris  v  7?™«/ 
avmp,  1894,  1  Q.  B.  801;  70  L.T.  636;  whS  the  C^urt  of  ^^"1 
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Sec.  58.  (Lord  Esher,  M.R.,  Lopes  and  Davey,  L.JJ.),  were  unanimous  in 
holding  that  the  Eng.  Act  has  not  given  the  Court  power  to  grant 
a  receiver 'by  way  of  equitable  execution  in  any  case  in  which  the 
Court  of  Chancery  was  formerly  not  able  to  do  so;  and  that  there  is 
no  right  to  an  order  merely  because  a  receiver  would  be  a  more 
convenient  mode  of  obtaining  satisfaction  of  the  judgment  than 
execution  in  the  usual  way. 

The  former  Common  Law  Courts  had  no  power  to  appoint 
receivers. 

In  Chancery  a  receiver  would  not  be  appointed  at  the  instance 
of  a  mortgagee  having  the  legal  estate,  or  other  person  able  to  obtain 
protection  at  law:  Berney  v.  Sewell,  1  J.  &  W.  647;  Buxton  v.  Monk- 
house,  G.  Coop,  41;  Kelsey  v.  Kelsey,  L.  R.  17  Eq.  495.  But  see  now 
Tillet  v.  Nixon,  25  Ch.  D.  238,  and  Mason  v.  Westoby,  32  Ch.  D.  206, 
and  note  supra,  as  to  the  power  of  the  Court  now  in  all  cases  where 
it  is  "  just  and  convenient." 

Thus  in  Pease  v.  Fletcher,  1  Ch.  D.  273,  where  the  plaintiff  was 
mortgagee  of  property,  as  to  some  of  which  his  title  was  legal  and 
as  to  some  equitable,  Bacon,  V.C.,  on  an  interlocutory  application, 
appointed  a  receiver  for  the  whole.  In  Truman  v.  Redgrave,  18  Ch. 
D.  547,  a  receiver  was  granted  an  application  of  a  legal  mortgage*' 
who  was  prevented  by  the  mortgagor  from  taking  possession,  and 
an  injunction  restraining  the  mortgagor  from  interfering  with  the 
management  of  the  business  and  possession  of  the  premises.  (See 
the  form  of  order  in  that  case).  So  the  Court  has  power  no\v  to 
appointa  receiver  where  the  title  to  the  property  is  uncertain  "and 
disputed:  Berry  v.  Keen,  51  L.  J.  Chy.  912;  and  the  defendant  in 
possession:  Cook  v.  Andrews,  1897,  1  Ch.  266;  Foxwell  v.  VanOrutten, 
1897,  1  Ch.  64;  75  L.  T.  311,  368;  but  a  case  must  be  made  to  justify 
the  appointment.  Such  cases  as  Talbot  v.  Hope  Scott,  4  K.  &  J.  139, 
and  Dunn  v.  Ferrior,  L.  R.  3  Chy.  719,  are  not  now  law:  Berry  v.  Keen, 
supra. 

Mort-  But  a  mortgagee  is  not  as  of  right  entitled  to  a  receiver   under 

gagees.         aii  circumstances,   at  the  expense   of  the  equity  of  redemption:  Re 

Prytherch,  Prytherch  v.  Williams,  42  Ch.  D.  590;  38  W.  R.  61,  where 

it  was  considered  not  just  and  convenient  to  grant  a  receiver  to  a 

mortgagee  in  possession,  who  desired  to  give  up  possession. 

An  interim  receiver  of  rents  has  been,  however,  refused  to  the 
plaintiff  in  an  action  of  ejectment:  Powell  v.  Powell,  73  L.  T.  Jour. 
140,  but  granted  in  an  action  by  a  landlord  against  his  tenant  for 
recovery  of  land,  under  a  proviso  for  re-entry:  Owatkin  v.  Bird,  52 
L.  J.  Q.  B.  263,  and  granted  in  Real  and  Personal  Advance  Co.  v.  Mc- 
Carthy, 27  W.  R.  706;  40  L.  T.  878,  an  action  of  ejectment  by  a  sub- 
mortgagee,  where  the  property  was  wasting  and  insufficient,  and 
the  plaintiff's  action  had  been  stayed  till  another  action  by  defendant 
against  the  plaintiff  and  others  should  be  ready  for  trial. 

Co-owners.  IP  an  action  for  partition^  where  one  of  the  co-owners  is  in  occupa- 
tfon,  though  not  in  exclusive  occupation  of  the  property,  the  Court 
has  jurisdiction  under  this  sub-section  to  appoint  a  receiver  until  the 
hearing:  Porter  v.  Lopes,  7  Ch.  D.  358.  So  in  an  action  to  enforce 
specific  performance  of  a  parol  agreement  to  execute  a  bill  of  sale  of 
personal  chattels,  upon  an  ex  parte  motion  before  appearance  of 
defendant,  there  being  evidence  of  immediate  danger  of  the  chattels 
in  question  being  disposed  of:  Taylor  v.  Eckersley,  2  Ch.  D.  302. 
Where  in  an  administration  action  the  defendant,  the  sole  surviving 
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executor  and  trustee  of  the  testator,  had  been  personally  condemned  Sec.  58. 
in  costs  in  an  action  to  test  the  validity  of  the  will,  and  an  execution 
had  been  issued  against  him,  and  there  had  been  a  return  of  null  a 
ftona,  on  the  application  of  the  present  plaintiffs,  who  were  executors 
of  the  deceased  executor  of  the  testator,  who  was  also  a  creditor  of 
the  testator  and  a  residuary  legatee,  a  receiver  of  the  proceeds  of 
the  sale  of  part  of  the  testator's  real  estate,  and  of  the  rent  of  the 
other  part,  and  of  the  outstanding  personal  estate  was  granted: 
Oaicthorpe  v.  Oaicthorpc,  W.  N.,  1878,  91. 

The  mere  fact  of  a  dissolution  does  not  entitle  a  nnrtner  to  n 
receiver,  as  against  his  co-partners:  Pini  v.  Roncoroni,  1892,  1  Ch. 
&EE  The  lunacy  of  a  partner  is  a  ground  for  appointing  n.  re- 
ceiver: J.  v.  S.,  18947  3  Ch.  72;  7  L.  T.  758. A  receiver  and  manager 
of  a  partnership  business  was  appointed  at  the  instance  of  the  trustee 
in  bankruptcy  of  one  of  the  partners,  notwithstanding  a  provision  in 
the  articles  that  the  share  of  a  bankrupt  partner  should  remain  in 
the  business  as  a  loan  to  the  solvent  partners  until  the  end  of  the 
term:  Collins  v.  Barker,  1893,  1  Ch.  578;  68  L.  T.  572. 

In  an  action  for  the  dissolution  and  winding  up  of  an  insolvent 
partnership,  an  order  was  made  for  the  sale  of  the  assets  by  a 
receiver  before  trial;  the  assets  being  of  such  a  character  that 
their  sale  at  once  was  desirable  and  other  special  circumstances 
existing:  McLaren  v.  Whiting,  16  P.  R.  552. 

A  receiver  and  manager  of  the  property  and  undertaking  of  a  Debenture 
limited  company  was  granted  to  a  debenture  holder  of  the  company,  holders, 
whose  debenture  was  a  charge  on  the  property  of  the  company,  the 
security  being  in  jeopardy  through  the  insolvency  of  the  company, 
even  though  the  principal  secured  by  the  debenture  was  not  imme- 
diately payable  and  default  had  not  been  made  in  payment  of  in- 
terest: HcMahon  v.  N.  Kent  Iron  Works  Co.,  1891,  2  Ch.  D.  148; 
Edwards  v.  Standard  Rolling  Stock  Syndicate,  1893,  1  Ch.  574;  In  re 
Victoria  Steamboats,  1897,  1  Ch.  158.  See  also  Hulbuck  v.  Helms,  56 
L.  T.  232;  and  notes  to  Rule  759;  but  see  Marshall  v. 
South  Staffordshire  T.  Co.,  1895,  2  Ch.  36,  where  it  was  held  that  the 
Court  had  no  jurisdiction  to  do  this  unless  the  Act  authorizing  the 
mortgage  conferred  it. 

A    trustee     appointed     upon    his    own    undertaking    in    a    suit    toother 
act   as   receiver    of    the    trust    property,     is    not,     under    ordinary 'cases, 
circumstances,  in  England,  entitled  to  a  salary  as  receiver:  Pilking- 
ton  v.  Baker,  British  Mutual  Investment  Co.  v.  Pilkington,  24  W.  R.  234. 
But  in  this  Province  trustees  are  entitled  to  compensation  as  such: 
R.  S.  O.  c.  129,  ss.  40,  et  seg. 

An  interpleader  issue  being  ordered  to  try  the  right  to  goods  seized 
in  execution  a  receiver  and  manager  of  the  property  may  be  appoint- 
ed under  this  section  instead  of  a  sale  by  the  sheriff;  e.g.,  where  the 
property  was  a  cab  business,  a  going  concern:  Howell  v.  Daicson,  13 
Q.  B.  D.  67. 

A  simple  contract  creditor  of  a  joint  stock  company  cannot  obtain 
an  interim  order  appointing  a  receiver  of  the  assets  of  the  company 
on  the  ground  that  the  company  is  insolvent,  or  has  made  an  assign- 
ment of  its  assets:  McCall  v.  Canada  Farmers'  Mut.  Ins.  Co.,  18  C.  L. 
J.  117,  following  Mills  v.  Northern  Ry.  of  Buenos  Ayres  Co.,  L.  R.  5 
Chy.  621. 

An  unpaid  vendor  of  property  of  a  company  in  voluntary  liquida- 
tion, and  unable  from  insolvency  to  carry  on  its  works,  was  appoint- 
ed without  security  or  salary:  Boyle  v.  Bettws  Llanticit  Colliery  Com- 
pany, 2  Ch.  D.  726. 
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Sec.  58.  In  a  creditor's  action  for  administration  against  an  executrix,  a' 

decree  had  been  made  and  summons  taken  out  for  a  receiver;  but 
pending  the  summons  the  sole  defendant  died.  The  Court,  on  the 
application  of  the  plaintiff,  appointed  an  interim  receiver,  whose 
powers  were  to  extend  for  ten  days  after  the  appointment  of  an. 
administrator  de  bonis  non,  the  plaintiff  undertaking  to  use  all  possible 
speed  in  obtaining  the  appointment  of  such  administrator,  and  to 
accept  short  notice  of  motion  to  discharge  the  receiver:  In  re 
Parker,  Cash  v.  Parker,  12  Ch.  D.  293. 

Receivers        Equitable  Execution. — Receivers  have  since  the  Jud.  Act  often 
by^.a0y.  ?f     been  appointed  as  a  means  of  enforcing  judgments  and  reaching  pro- 

6Qu.lt£l*Jlt3  .  »-IT  j_  •  j_*          • 

execution,  perty  not  capable  of  being  seized  under  an  execution,  e.g.,  at  the  in- 
stance of  the  plaintiff  who  had  recovered  judgment,  and  sued  out  an 
elegit  against  the  debtor  whose  only  interest  in  land  was  an  equity  of 
redemption  in  fee,  for  the  protection  of  the  property  until  a  decree 
could  be  obtained,  under  which  the  equity  of  redemption  could  be 
reached:  see  Anglo-Italian  Bank  v.  Davies,  9  Ch.  D.  275;  Re  Waikins, 
13  Ch.  D.  252;  in  Re  Pope,  34  W.  R.  693  (in  Ontario  the  sheriff  can 
sell  an  equity  of  redemption:  see  R.  S.  O.  c.  77,  s.  30),  and  there  is 
no  need  first  to  issue  a  fl.  fa.:  see  16.  and  Stuart  v.  Grough,  15  Ont. 
App.  309. 

In  Kincaid  v.  Kincaid,  12  P.  R.  462,  this  was  called  "  one  of  the 
now  usual  and  ordinary  methods  of  execution,"  and  it  was  held  to 
be  no  answer  to  the  motion  that  the  judgment  creditor  could  pro- 
bably make  the  amount  of  his  judgment  by  sale  of  other  property 
under  common  law  process,  but  in  Manchester,  etc.  v.  Parkinson,  22 
Q.  B.  D.  173,  it  was  held  that  in  the  absence  of  any  legal  impedi- 
ment to  obtaining  execution  of  the~judgment  in  the  ordinary  course"pf 


ment  to  obtaining  execution  01  tne  judgment  m  the  ordinary  course  of 
law  by  ft.  fa.,  or  attachment  of  debts,  and  of  any  special  "circum- 
stances  showing  it  to  be  just  or  convenient,  an  appointment  of_a 
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receiver  should  not  be  made.  &ee  also  /.  V.  A.,  W.  N.  1884,  63;  and 
Hamilton  v.  Brogden,  1891,  W.  N.  36;  Harrison  v.  Harrison,  14 
P.  R.  436;  Harris  v.  Beauchamp,  1894,  1  Q.  B.  801;  70  L.  T.  636. 
Street,  J.,  in  Trust  &  Loan  Co.  v.  Gorsline,  12  P.  R.  654,  refused  an 
order  in  a  case  where  a  garnishing  order  would  afford  a  remedy. 

It  may,  therefore,  not  be  considered  to  be  settled  that  a  receiver 
by  wTay  of  equitable  execution  will  only  be  appointed  in  respect  of 
property  which  the  execution  creditor  has  a  right  to  make  available 
for  the  payment  of  his  debt:  Holmes  v.  Millage,  1893,  1  Q.  B.  555;  68 
L.  T.  205;  but  which  cannot  be  reached  by  execution  in  the  ordinary 
way  or  by  garnishee  proceedings:  Harris  v.  Beauchamp,  1894,  1  Q".  B. 
801;  Morris  v.  Taylor,  32  L.  R.  Ir.  14;  and  see  Cadogan  v.  Lyric 
Theatre,  1894,  3  Ch.  338. 

On  such  application  the  plaintiff  is  sometimes  appointed  the  receiver: 
Fuogle  v.  Bland,  11  Q.  B.  D.  711.  See  also  Book  v.  Ruth,  20  C.  L.  J. 
193;  Hewett  v.  Murray,  52  L.  T.  380;  McGarry  v.  White,  16  L.  R.  Ir. 
322. 

It  was  decided  in  the  Chancery  Division,  that  a  recejver  appointed 
by  wray  of  execution,  since  The  Creditors'  Relief  Act,  must  be  ordered 
to  receive  and  distribute  in  accordance  with  the  principlA  nf  thnt 
Act:  Silvester  Mfg.  Co.  v.  McEachon,  9  C.  L.  T.  138,  and  he  should 
probably  be  an  officer  of  the  Court:  Kirk  v.  Burgess,  15  Ont.  608. 
But  in  the  other  Divisions  there  were  decisions  the  other  way:  see 
McLean  v.  Allen,  14  P.  R.  84,  where  it  was  held  that  The  Creditors' 
Relief  Act  is  not  to  be  extended,  by  analogy,  to  cases  not 
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provided  for  bv  that  Act,  and  a  receiver  will  be  appointed  where  Sec.  58. 
that  is  an  effective  way  of  enforcing  equitable  execution:  McLean  v. 
Bruce,  14  P.  R.  190,  202. 

A   receiver  has   been    appointed   to   reach   the   life   interest  of  a 
married  woman  in  stock:  Bryant  v.  Bull,  10  Ch.  D.  153;  the  income 
of  a  defendant's  reversionary  interest  under  a  will:  Fuggle  v.  Bland, 
11  Q.  B.  D.  711;  of  the  debtor's  share  of  his  deceased  wife's  estate, 
of  which  he  was  administrator,  and  an  injunction  was  granted  to 
restrain  him  from  dealing  with  his  share:  Smith  v.  Egan,  17  P.  R. 
330;  a  legacy  to  a  debtor  expectant  upon  the  death  of  a  tenant  for 
life:  Macnicoll  v.  Parnell,  35  W.  R.  773;  a  judgment  debtor's  interest 
as  one  of  the  next  of  kin  of  an  intestate  to  whose  estate  no  admin- 
istrator had  been  appointed:  Mullane  v.  Aherne,  28  L.  R.  Ir.  105;  and 
see  Re  McNulty,  31  L.  R.  Ir.  391;  a  judgment  debtor's  interest  in 
subsisting  life  insurance  policies  and  in  a  charge  upon  land:  Beamish 
v.  Stephenson,  18  L.  R.  Ir.  319;  moneys  secured  by  mortgage  held  by 
the  debtor  who  was  resident  out  of  the  Province:  Parent  v.  Lortie,  7  C. 
L.  T.  195;  an  equitable  reversionary  interest  in  personalty  (though  it 
was  said  by  Lindley,  L.J.,  that  he  could  not  find  that  the  Court  of 
Chancery  had  ever  done  so):  Tyrrell  v.  Painton,  1895,  1  Q.  B.  202;  an 
equitable  reversionary  interest  in  freehold  and  leasehold  property:  Re 
Jones,  ete.,  W.  N.  1895,  123;  the  rents  and  profits  of  defendant's  lands 
(without  prejudice  to  prior  incumbrances)  the  possession  of  the  lands 
being    ordered    to    be    delivered    to    the    receiver:  Cadogan   v.    Lyric 
Theatre  Co.,  1894,  3  Ch.  338;  the  moneys  receivable  in  respect  of  the 
debtor's  interest  in  a  ship  and  her  freight  (without  prejudice  to  prior 
incumbrancers) :  Croshaw  v.  Lyndhurst  Ship  Co.,  1897,  2  Ch.  154;  and 
in  other  cases  where  proceedings  for  attachment  of  debts  are  not 
applicable:  see  Wcsthead  v.   Riley,  Ch.  D.  413;  Book  v.  Ruth,  20  C. 
L.  J.    193. 

The  Court  has  no  jurisdiction  to  appoint  a  reppivpr  nf  t.hp  fnt^jrp  | 
earnings  of  a  imlgmont  debtor  bv  wav  nf  pnnitablp  pxepution:  nor  I 
in  any  other  case  where  prior  to  the  Jud.  Act  the  Court  of  Chancery  ! 
would  not  grant  such  relief:  Holmes  v.  Millage,  1893,  1  Q.  B.  551;  I 
Harris  v.  Beauchamp,  1894,  1  Q.  B.  801;  70  L.  T.  636. 

Ajeceiver  will  not  bp  nppninfpf]  by  wny  Af  fqnitnblo  eTecntion  of 
a  judgment  debtor's  property  generally:  Hamilton  v.  Brodgen,  No.  1, 
1891,  W.  N.  14;  Harris  v.  Beauchamp,  supra;  nor  of  a  particular  fund 
or  interest  after  the  death  of  the  defendant  in  the  action  when  the 
estate  has  become  vested  in  his  legal  representative:  Re  Shepherd, 
43  Ch.  D.  131;  nor  of  money  payable  in  respect  of  insurance  of 
chattels  exempted  under  R.  S.  O.  c.  77,  s.  2;  the  money  takes  the 
place  of  the  chattels,  and  is  subject  to  the  same  protection:  Osier  v. 
Mutry,  19  Ont.  App.  94;  nor  of  a  debtor's  interest  in  land  vested  in 
trustees  on  trust  to  permit  the  debtor  and  his  wife  and  children  to 
use  it  for  a  home:  Cameron  v.  Adams,  25  Ont.  229;  nor  of  a  hus- 
band and  wife's  interest  in  furniture  of  which  they  were  entitled  to 
the  use  under  a  settlement:  WhitaTcer  v.  Cohen,  69  L.  T.  451;  nor  of 
the  income  of  a  married  woman  debtor,  becoming  due  after  the 
date  of  the  judgment,  as  to  which  at  that  date  she  is  restrained  from 
anticipating,  even  as  regards  nn  instalment  in  amvir  p*-  t11"  tr0" 
of  the  application:  Hood  Barrs  v.  Cathcart,  1894,  2  Q.  B.  559;  70 
L.  T.  862,  865;  see  notes  to  Rule  199;  nor  jn  the  case  of  a  defendant 
a^theatre  company  to  receive  the  money  paid  by  thp  pnhlip  for  ad- 
rmssion  to  the  theatre;  Codogan  v.  Lyric  Theatre  Co.,  1894,  3  Ch. 
c&S;  nor  of  unliquidated  damages  the  subject  of  a  pending  action: 
Central  Bank  v.  Ellis,  27  Ont.  583. 
J.A. — 7 
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Sec.  58.  Effect  and  Enforcement  of  Order.—  Tjip_gjvpointment  of  n  receiver  (at 

any  rate  when  not  accompanied  by  a  direction  to  any  person  to  pay) 
rrp.nlps  no  lien  nr  pVmygp  nn  the  prnpprty  of  which  hp  is  to  hp.  recpivpr. 
a,nd  i^not  equivalent  to  a  ppiznrp  in  pvpfntinn-.  Croshaw  v.  Lyndhurst 
ShipVo.,  1897,  2  Ch.  154. 

Where   a    creditor  has  obtained    an   order   appointing  himself   re- 

ceiver of  his  debtor's  interest  in  personal  estate,  the  Court  has  no 

jurisdiction  to  make  a  declaration*  of  charge  in  his  favour  upon  such 

interest:  Flegg  v.  Prentice,  1892,  2  Ch.  428;  67  L.  T.  107;  nor  to  order 

a  sale:  De  Peyrecave  v.  Nicholson,  97  L.  T.  Jour.  286;  42  W.  li.  702. 

As  to  the  effect  of  an  order  for  a  receiver  as  against  a  trustee  in 

bankruptcy:  see  Levasseur  v.  Mason,  1891,  2  Q.  B.  73;  Re  Potts,  1893, 

1  Q.  B.  648;  68  L.  T.  229;  Croshaw  v.  Lyndhurst,  1897,  2  Ch.  154. 

j     A  receiver  appointed  by  way  of  equitable  execution  is  not  entitled 

/to  carry  on  the  debtor's  business,  but  he   may  prevent  the  debtor 

I  or  anyone  else  from  carrying  it  on,  on  the  debtor's  premises:  Cadogan 

I  v.  Lyric  Theatre,  1894,  3  Ch.  338,  344. 

Projerty  in  possession  nf  n  rpppjypr  j«  not  —  for  nil  purposes,  in 
custodia  legis:  Re  Hoare,  67  L.  T.  45;  but  it  is  so,  so  far  as  to  prevent 
the  party  ultimately  found  entitled,  from  claiming  damages  for  its 
detention  while  in  his  possession:  The  Peruvian  Guano  Co.  v.  Dreyfus. 
1892,  A.  C.  166. 

A  receiver  of  the  debtor's  share  in  an  estate  which  could  not  be 
reached  by  execution  in  the  usual  way,  after  refusal  of  the  debtor 
to  allow  the  use  of  his  name,  was  authorized  on  giving  security  to 
him,  to  take  proceedings  in  his  name  for  the  administration  of  the 
estate,  and  if  necessary  for  the  removal  of  the  executor:  Hones  v.  Mc- 
Callum,  17  P.  K.  398. 

A  person  who  is  not  a  party  to  an  action  is  not  entitled  to  apply  by 
motion  for  payment  of  money  to  him  by  a  receiver  appointed  in  the 
action,  even  though  his  claim  is  made  in  respect  of  a  debt  properly 
payable  out  of  the  funds  in  the  receiver's  hands:  Brocklebank  v. 
East  London  Railway  Company,  12  Ch.  D.  839;  see  Neate  v.  Pink,  15 
Sim.  450;  3  Mac.  &  G.  476. 


Practice.         Practice.  —  Where  the  plaintiff 


|he  appointment  of  a  re- 


ceiver, otherwise  thnn  hy  wnv  of  pqviitahlp  pypm]tion.  he  should  cloim 
that  relief  by  the  indorsement  on  his  writ  of  summons,  and  in  his 
statement  of  claim. 

A  defendant  in  order  to  obtain  the  appointment  of  a  receiver  must 

file  a  counter-claim,  claiming    that    relief,  where    his  right  to  such 

relief,  arises  out  of  some  matter  independent  of  the  plaintiff's  case: 

and  if    such    relief  is  required    before  he  is  in  a  position  to  file  a 

counter-claim  a  cross  action  must  be  commenced,:  Carter  v.  Fey,  1894, 

,  2  Ch.  541:  l>ut  where  such  right  arises  ont.  of  tfrp  plaintiff's  onsc    a 

'  counter-claim  does  not  appear  to  be  necessary:  &argant  v.  Read,  1  Ch. 

T).  600. 

A  motion  for  a  receiver  is  made  in  England  to  a  Judge  in 
Chambers  as  a  rule:  Re  Hartley,  Nuttall  v.  Whittalcer,  66  L.  T.  588; 
but  in  Ontario  it  is  customary  to  apply  tn  fho  Jnd^p  sitting  in  the 
weekly  Court. 

Except  in  cases  of  emergency  the  application  should  hp  nn  rmfW  : 

see  Lucas  v.  Harris,  I5TQ.  B.  D.  134;  Re  Potts,  1893,  1  Q.  B.  648. 

fin  cases  of  emergency  a  receiver  will  be  appointed  ex  parte  not  only 

I  before  appearance:  Taylor  v.  Eckersley,  2  Ch.  D.  302;  but  before  ser- 

'vice  of  writ:  Re  H.'s  Estate,  1  Ch.  D.  276;  Coll>ourne  v.  Colbourne,  1 


RECEIVERS.  99 

Ch.  D.  690;  Hyde  v.  Warden,  1  Ex.  D.  309;  Evans  v.  Lloyd,  W.  N.  Sec.  58. 
1889,  171;  and  not  only  in  cases  of  equitable  execution  (see  Minter  v.       /m\ 
Kent,  11  Times,  197;  72  L.  T.  186),  where  delay  might  mean  loss  of      (IUJ 
the  property,  but  also  in  actions. 

In  cases  of  equitable  execution  the  practice  has  grown  up  of  apply- 
ing ex  parte,  in  cases  of  emergency,  for  an  interim  order  for  a  limited 
time,  and  of  applying  within  such  time  to  continue  and  make  per- 
manent the  appointment:  see  Stark  v.  Ross,  17  P.  R.  237. 

In  an  action  for  the  specific  performance  of  an  agreement  to  accept 
a.  lease  of  a  farm,  in  which  judgment  had  been  given  for  the  de- 
fendant, the  plaintiff  having  appealed,  the  Court  of  Appeal  (no 
previous  application  having  been  made  to  the  Divisional  Court  or  a 
Judge)  appointed  the  plaintiff  receiver  and  manager  of  the  farm 
without  security,  on  his  undertaking  to  abide  by  any  order  which  the 
Court  might  make  in  the  matter:  Hyde  v.  Warden,  1  Ex.  D.  309. 

The  plaintiff  may  be  appointed  receiver  in  cases  of  emergency: 
Taylor  v.  Eckersley,  2  Ch.  D.  302;  and  under  special  circumstances: 
Hyde  v.  Warden,  1  Ex.  D.  309;  but  not  the  plaintiff's  solicitor:  In  re 
Lloyd,  Allen  v.  Lloyd,  12  Ch.  D.  447;  one  of  the  members  of  a  dissolved 
partnership  in  certain  cases  may  be  appointed  receiver:  Sargant  v. 
Read,  1  Ch.  D.  600.  The  manager  of  a  mining  company  was  appoint- 
ed receiver  in  an  action  by  debenture  holders  against  the  company 
for  foreclosure:  Peek  v.  Trlnsmaran  Iron  Company,  2  Ch.  D.  115. 

An  interim  receiver  of  a  partnership  may  be  ordered  to  sell  the 
assets:  McLaren  v.  Whiting,  16  P.  R.  552. 

The  receiver  jnust.  a&  a  rule,  give  security,  but,  in  case  of  emer- 
gency, an  interim  receiver  will  be  appointed  without  security: 
Taylor  v.  Ecliersley,  2  Ch.  D.  302.  Persons  who  are  deeply  interested 
in_the  proper  management  of  a  concern  will  not  always  be  required 
tfl  S*ve  security:  Boyle  v.  Bettws,  etc.,  Co.,  2  Ch.  D.  726. 

Where  security  i$  required,  the  receiver  has  no  title  until  his 
security  i«  pprfppfpd-  Edwards  v.  Edwards,  2  Ch.  D.  291;  but  he  is 
liable  to  account,  and  his  sureties  are  responsible,  for  all  moneys 
coming  to  his  hands  in  that  capacity  at  any  time:  Smart  v.  Flood, 
49  L.  T.  467. 

The  appointment  of  a  receiver  is  in  the  discretion  of  the  Court, 
and  the  Court  of  Appeal  will  not,  as  a  rule,  interfere  with  that  dis- 
cretion: Nothard  v.  Proctor,  1  Ch.  D.  4. 

For  the  practice  in  the  Master's  Office  on  the  appointment  of  re- 
ceivers, and  the  security,  if  any,  to  be  given  by  them:  see  Rules  75&- 
766,  and  notes.  ' 

10.  In  all  cases  in  which  the  Court  has  jurisdic-  court  may 
tion  to  entertain  an  application  for  an  injunc- 
tion  against  a  breach  of  any  covenant,  con-etc 
tract  or  agreement  or  against  the  commission 
or  continuance  of  any  wrongful  act,  or  for  the 
specific  performance  of    any    covenant,    con- 
tract, or  agreement,  the  Court,  if  it  thinks  fit, 
may  award  damages  to  the  party  injured  either 
in  addition  to  or  in  substitution  for  such  in- 
junction or  specific    performance,    and    such 
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damages  may  be  ascertained  in  such,  manner 
as  the  Court  may  direct,  or  the  Court  may 
grant  such  other  relief  as  it  may  deem  just. 

Taken  from  R.  S.  O.  1877,  c.  40,  s.  40,  which  was  taken  from  Lord 
Cairn's  Act  21  &  22  Viet.  c.  27,  s.  2  (6).  This  section  does  not  enable 
the  Court  to  gr^ynf  flam«gp«  in  3  pn?Q  wV»m^  hpfnrp  thP  APT:  narnages 


were  not  recoverable^  e.g.,  in  the  case  of  an  oral  agreement  not  capable 
of  specific  performance  in  Equity,  and  in  respect  of  which  the  de- 
fendant, in  an  action  at  Law  for  damages,  might  have  successfully 
pleaded  the  Statute  of  Frauds:  Re  Northumberland  Avenue  Hotel  Co., 
Sully1  s  Case,  54  L.  T.  76;  33  Ch.  D.  16.  See  also  Lavery  v.  Parsell, 
39  Ch.  D.  508. 

The  following  is  stated  as  a  "  good  working  rule,"  under  this 
clause:  "  Damages  may  be  given  in  substitution  for  an  injunction 
in  cases  where  there  are  found  in  combination  the  four  following 
requirements,  viz.:  where  injury  to  the  plaintiff's  legal  rights  is 
(1)  small,  (2)  capable  of  being  estimated  in  money,  (3)  can  be 
adequately  compensated  by  a  small  money  payment,  and  (4)  where 
the  case  is  one  in  which  it  would  be  oppressive  to  the  defendant 
to  grant  an  injunction":  per  A.  L.  Smith,  L.J.,  in  Shelf  er  v.  City 
of  London  Electric,  etc.,  Co.,  1895,  1  Ch.  287;  see  S.  C.  sub  now., 
Meux  v.  London,  etc.,  72  L.  T.  34. 

It  has  been  said  that  the  Court  has  no  jurisdiction  under  this 
sub-section  to  award  damages  where  no  wrongful  act  has  been  ac- 
tually committed,  but  only  threatened,  by  the  person  against  whom 
the  injunction  is  claimed:  Dreyfus  v.  Peruvian  Guano  Co.,  43  Ch.  D. 
316;  62  L.  T.  518;  Martin  v.  Price,  1894,  1  Ch.  276;  70  L.  T.  228;  but 
see  Holland  v.  Worley,  26  Ch.  D.  578. 

Damages  can  only  be  given  where  there  is  a  proper  case  for  an 
injunction,  and  in  lieu  of  it:  Proctor  v.  Bailey,  42  Ch.  D.  390;  38~  W  . 
R.  100. 

Where  the  act  sought  to  be  restrained  is  a  continuing  actionable 
nuisance,  although  there  is  jurisdiction  to  award  damages  in  lieu 
of  an  injunction,  yet  it  is  said  it  ought  to  be  exercised  under  very 
exceptional  circumstances:  Meux  Brewing  Co.  v.  London,  supra. 

Where  a  plaintiff  has  established  his  right  to  a  perpetual  injunc- 
tion, the  Court  has  no  power  to  oblige  him  to  accept  damages  in  lieu 
of  an  injunction:  Martin  v.  Price,  supra;  Krehl  v.  Burrell,  1  Ch.  D. 
146,  and  Greenwood  v.  Hornsey,  33  Ch.  D.  471,  in  which  Holland 
\.  Worley,  26  Ch.  D.  378,  was  distinguished.  See  also  Allen  v.  Ayres, 
W.  N.  1884,  242. 

Where  the  wrongful  act  has  ceased  before  trial,  the  Court  may 
under  this  Act,  in  lieu  of  an  injunction,  which  would  be  useless, 
assess  at  the  trial  the  damages  from  the  commencement  of  the 
wrongful  act,  including  damages  accrued  since  the  writ:  Fritz  v. 
Hobson,  14  Ch.  D.  542,  557. 

Where  the  wrongful  act  has  been  discontinued  before  suit,  without 
the  plaintiff's  knowledge,  it  was  held  that  the  Court  had  no  juris- 
diction under  the  above  enactment  to  make  a  decree  for  damages: 
Brockington  v.  Palmer,  18  Gr.  488. 

See  also  White  v.  Boby,  37  L.  T.  652;  Kino  v.  Rudkin,  6  Cfc.  D. 
160;  National  Provincial  Plate  Glass  Ins.  Co.  v.  Prudential  Ass.  Co.,  f> 
Ch.  D.  761;  Krehl  v.  Burrell,  7  Ch.  D.  551;  Fritz  v.  Holson,  14  Ch. 
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D.  542;  Rock  Portland  Cement  Co.  v.  Wilson,  52  L.  J.  Chy.  217;  Bayers  Sec.  58. 
v.  Collyer,  28  Ch.  D.  103,  and  Serrao  v.  Noel,  15  Q.  B.  D.  549;  Laic- 
ranee  v.  Horton,  38  W.  It.  555;  Ryan  v.  Mutual,  etc.,  1893,  1  Ch.  116; 
Elmore  v.  Pirrie,  57  L.  T.  333;  Tamplin  v.  James,  15  Ch.  D.  222. 

11.  An  order  of  the  Court  under  any  statutory  or  Purchaser 

.    v    ,.  n     TT  .  not  affect- 

Other  jurisdiction  shall  not,  as  against  a  pur-  ed  by  irre- 

chaser,  whether  with  or  without  notice  be  va.-^^Mnot 
validated  on  the  ground  of  want  of  jurisdic- Court<^-)  /-> 
tion,  or  of  want  of  any  concurrence,  consent,  /^  %  oty 

notice,  or  service. 

See  Calvert  v.  Godfrey,  6  Beav.  97;  and  Blean  v.  Blean,  10  Ont.  G93; 
Re  Hall  Dare's  Contract,  21  Ch.  D.  41;  Mostyn  v.  Mostyn,  1893,  3  Ch. 
376;  69  L.  T.  741. 

12.  In  questions  relating  to  the  custody  and  educa- Infants^j.^ 

tion  of  infants,  the  Kules  of  Equity  shall  pre-  3j  uj\.  67/6 , 
vail. 

Same  as  English  J.  A.,  1873,  s.  25  (10). 

The  Common  Law  rule  upon  these  subjects  is  thus  stated  in  Re  Common 
Andrews,  L.  It.  8  Q.  B.,  at  p.  158:— "  It  appears  to  have  been  the  Law  rule 
invariable  practice  of  the  Common  Law  Courts,  on   an  application 
for  a  habeas  corpus,  to  bring  up  the  body  of  the  child  detained  from 
the  father  (and  the  case  would  be  the  same  as  to  a  testamentary 
guardian,  or  guardian  appointed  by  the  Court;   Wclleslcy  v.  Beaufort, 

2  R.   &  M.  639)  to  enforce  the  father's  right  to  the  custody,  even 
against  the  mother,  unless  the  child  be  of  an  age  to  judge  for  himself, 
or  there  be  an  apprehension  of  cruelty  from  the  father,  or  contam- 
ination in  consequence  of  his  immorality  or  gross  profligacy.    If  the 
infant  be  of  an  age  to  elect  for  himself,  the  Court  will  merely  inter- 
fere so  far  as  to  get  it  free  from  illegal  restraint,  without  handing 
it  over  to  anybody.    This  was  the  course  adopted  in  Rex  v.  Delaval, 

3  Burr.  1435,  in  the  case  of  a  girl  eighteen  years  of  age,  who  was 
delivered  from  a  custody  considered  illegal,  and  left  at  liberty  to  go 
where  she  pleased.    But,  in  the  absence  of  any  right  of  choice,  the 
Court   goes   further,    and  transfers   the   infant    to    the  proper  legal 
custody.    The   right  to  such  an    election,   it  has   now   been  clearly 
decided,  depends  upon  age  alone,  and  not  on  mental  capacity:  see  Reg. 
v.  Clarke,  7  E.  &  B.  186;  and  it  may  be  taken  as  settled  that  no  such 
choice  can  be  made,  at  all  events  by  a  female  infant,  under  the  age 
of  sixteen." 

The  English  Court  of  Chancery  had  an  original  jurisdiction,  spring- Equity 
ing  from  the  right  of  the  Crown  as  parens  patriot  over  the  persons  rule- 
and  property  of  infants,  to  interfere  with  the  Common  Law  rights 
of  the  father,  in  the  interest  of  the  infant,  on  the  ground  of  the 
father's  cruelty,  immorality,  etc.  (as  to  the  father's  rights  in  such 
case,  see  further  notes  below,  and  Swift  v.  Swift,' Q  N.  R.  137;  34 
L.  J.  Chy.  209,  394);  or  of  his  agreement,  express  or  implied,  to 
waive  his  rights  (see  Simpson  on  Infants,  136  et  seq.)  This  jurisdic- 
tion was  not  often  exercised  except  where  the  Court  had  the  means 
of  applying  property  for  the  use  and  maintenance  of  the  infant  (76.) 
The  existence  of  the  jurisdiction,  however,  was  affirmed  in  Re  Mc- 
Grath,  1892,  2  Ch.  496;  1893,  1  Ch.  143. 
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Sec.  58.  Under  the  Judicature  Act,  the  High  Court  has  now  jurisdiction 

Under          with  regard  to  the  care  and  custody  of  infants;  and,  in  the  exercise 

Judicature  Of  that  jurisdiction,  the  rules  of  Equity  are  to  prevail. 

Act. 

In  Re  Smart,  12  P.  R.  312,  it  was  held  that  a  more  comprehensive 
adjudication  could  be  had  upon  a  petition  than  by  habeas  corpus  pro- 
ceedings, and  in  the  interest  of  the  infants  and  all  concerned  a  peti- 
tion was  directed  to  be  filed.  This  was  affirmed  on  appeal  by  the. 
Divisional  Court,  with  the  variation  that  the  habeas  corpus  proceed- 
ings should  run  concurrently  with  the  petition,  12  P.  R.  435;  and 
afterwards  by  the  Court  of  Appeal,  but  only  on  the  ground  that 
there  was  a  waiver  of  objection  by  filing  a  petition.  But  for  this 
the  opinion  of  the  Court  was,  that  the  form  of  remedy  chosen  being 
competent  and  regular  the  applicant  could  not  be  compelled  to  adopt 
another  mode  of  procedure:  12  P.  R.  635.  The  Supreme  Court 
quashed  an  appeal  by  the  mother  from  the  decision  that  the  two 
proceedings  should  be  tried  together:  see  9  C.  L.  T.  260. 


Prima  facie 
rights  of 
the  father 


A  father  has  a  legal  right  to  control  and  direct  the  education  and 
bringing  up  of  his  children  until  they  attain  the  age  of  21,  even 
though  they  are  wards  of  Court,  and  the  Court  will  not  interfere 
with  him  in  the  exercise  of  his  paternal  authority,  except  (1)  where 
by  his  gross  moral  turpitude  he  forfeits  his  rights,  or  (2)  where  he 
has  by  his  conduct  abdicated  his  paternal  authority,  or  (3)  where 
he  seeks  to  remove  his  children,  being  wards  of  Court,  out  of  the 
jurisdiction,  without  the  consent  of  the  Court:  Re  Agar  Ellis,  24  Ch. 
D.  317. 

Before  the  jurisdiction  of  the  Court  to  deprive  a  father  of  the 
guardianship  of  his  children  can  be  called  into  action,  the  Court 
must  be  satisfied  that  he  has  so  conducted  himself,  or  placed  him- 
self in  such  a  position  as  to  render  it  not  merely  better  for  the 
children,  but  essential  to  their  safety  or  welfare  in  some  very  seri- 
ous and  important  respect,  that  the  father's  ordinary  rights  should 
be  interfered  with:  see  Re  W—  —5  N.  R.  363;  Smart  v.  Smart,  1892, 
A.  C.  425;  67  L.  T.  510. 

The  "affidavits  of  the  mother  and  others,  in  answer  to  a  rule  for 
a  habeas  corpus  by  a  father  to  remove  his  child  (a  boy  of  nine  years) 
from  the  custody  of  the  child's  maternal  grandfather,  disclosing 
facts  which  shewed  the  applicant  to  be  a  person  of  intemperate 
and  vicious  life,  and  in  the  habit  of  using  gross  and  disgusting 
language,  as  well  as  personal  violence  to  his  wife, — the  Court  de- 
clined to  interfere,  the  present  custody  of  the  child  being  un- 
objectionable: In  re  Goldswortliy,  2  Q.  B.  D.  75.  So  the  Court,  in  the 
interest  of  the  children,  declined  to  interfere  where  it  was  contended 
that  there  had  been  a  gross  breach  of  marital  duty  on  the  husband's 
part,  he  not  desiring  or  intending  that  his  wife  should  live  with  him, 
or  if  she  insisted  on  doing  so  he  declined  to  meet  or  speak  to  her 
except  at  meals,  and  when  the  interests  of  the  children  required: 
Re  Elderton,  25  Ch.  D.  220. 

See  also  Re  Ferguson,  8  P.  R.  556,  where  the  father  being  im- 
becile the  Court  refused  to  take  a  child  out  of  the  custody  of  its 
grandmother  and  her  brother-in-law. 

The  father,  a  medical  officer  in  the  army,  who  was  under  a 
covenant  to  allow  his  wife  access  to  his  children,  was  held  entitled 
to  take  his  children  with  him  wherever  his  duties  called  him:  Hunt 
v.  Hunt,  28  Ch.  D.  606. 
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A  wife  who  left  her  husband's  home  without  reasonable  cause,  Sec.  58. 
taking  with  her  their  only  child,  was  ordered  forthwith  to  deliver 
the  child  into  the  custody  of  the  father,  with  liberty  to  either  party 
to  apply  in  Chambers  as  to  access:  Constable  v.   Constable,  34  W. 
R.  649. 

A  habeas  corpus  should  not  issue  where  the  person,  in  whose  cus- 
tody the  child  had  been,  has  parted  with  the  custody  of  the  child 
(except  in  the  case  of  this  being  done  to  evade  the  process  of  the 
Court,  and  so  is  virtually  a  contempt):  Reg.  v.  Barnardo,  Gossage's 
case,  24  Q.  B.  D.  283;  1892,  A.  C.  320,  sub  nom.  Bernardo  v.  Ford, 
overruling  Reg.  v.  Bernardo,  23  Q.  B.  D.  305. 

In  modification  of  the  father's  rights,  18  Viet.  c.  120,  s.  1  (R.  S. 
O.  1877,  c.  130),  was  passed. 

The  Imp.  Act,  30  &  37  Viet.  c.  12,  was  not  very  different.  See 
that  Act  and  Re  Ethel  Brown,  13  Q.  B.  D.  014. 

In  Re  Smart,  11  P.  R.  482,  it  was  held  to  be  a  good  return  to  a 
habeas  corpus,  obtained  on  the  father's  motion  to  say  that  the  in- 
fants were  under  12  years,  that  being  the  age  mentioned  in  the 
statute,  and  that  there  was  no  need  for  a  petition  on  the  part  of  the 
mother,  as  she  already  had  the  custody  of  the  children:  see  S.  C., 
1892,  A.  C.  425;  07  L.  T.  510. 

In  1887  was  passed  the  Act,  now  R.  S.  O.  c.  108,  s.  1',  by  which  By  R.  s.  O. 
R.  S.  O.  1877,  c.  130,  s.  1,  was  superseded,  and  it  was  enacted  as  1897>  c.  168. 
follows: 

1. — (1)  The  High  Court  or  Surrogate  Court,  or  any  Judge  of  either  court  may 
Court,  may,  upon  application  of  the  mother  of  an  infant  (who  maj  make  order 
so  apply_jvithout^next  friend)  make  such  order  as  the  Court  or  Judge  todvand" 
sees  fit^regardTng  the  custody  of  the  infant,  and  the  right  of  access  right  of 
thereto  of  either  parent,  having  regard  to  the  welfare  of  the  infant,  access  to 
and  to  the  conduct  of  the  parents,  and  to  the  wishes  as  well  of  theiufants* 
mother  as  of  the  father,   and   may  afterwards   alter,   vary  or  dis- 
charge the  order  on  the  application  of  either  parent,  or,  after  the 
death  of  either  parent,  of  any  guardian  under  this  Act,  and  in  every 
case  may  make  such  order  respecting  the  costs  of  the  mother  and 
the  liability  of  the  father  for  the  same  or  otherwise   as  to  costs 
as  the  Court  or  Judge  may  think  just. 

(2)  The  Court  or  Judge  may  also  make  order  for  the  maintenance  Order  as  to 
of  the  infant  by  payment  by  the  father  thereof,  or  by  payment  Outir'ainten' 
of  any  estate  to  which  the  infant  is  entitled,  of  such  sum  or  sums 
of  money  from  time  to  time  as  according  to  the  pecuniary  circum- 
stances of  the  father,  or  the  value  of  the  estate,  the  Court  or  Judge 
thinks  just  and  reasonable.    R.  S.  O.  1887,  c.  137,  s.  1. 

Sec.  2  provides  (as  did  also  R.  S.  O.  1877,  c.  130,  s.  4)  as  follows: — 
2.  No  order  directing  that  the  mother  shall  have  the  custody  of 
or  access  to  an  infant  shall  be  made  by  virtue  of  this  Act,  in  favour 
of  a  mother,  against  whom  adultery  has  been  established  by  judg- 
ment in  an  action  for  criminal  conversation  at  the  suit  of  her  hus- 
band against  any  person.  R.  S.  O.  1887,  c.  137,  s.  2. 

The  first  section  of  this  Act  is  taken  from  the  Imp.  Act,  49  &  50 
Viet.  c.  27,  s.  5. 

It  will  be  noticed  that  this  Act,  unlike  the  previous  Act,  mentions 
no  age  within  which  the  mother  may  be  given  the  custody  of  her 
children.  In  case  application  is  made  under  the  Act,  the  matter 
is  left  entirely  open  for  the  Judge  to  deal  with  the  infants  as  may 
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Sec.  58.        seem  best  for  them:  see  Re  Witten,  57  L.  T.  336,  W.  N.  1887,  167; 
Skinner  v.  Skinner,  36  W.  R.  912. 

The  Act  does  not  affect  the  right  of  a  father  to  decide  as  to  the 
religious  education  of  his  children:  sec.  23,  and  see  Re  Scanlan,  40 
Ch.  D.  200;  36  W.  R.  842. 

The  custody  of  children  was  given  to  a  guardian  appointed  by  the 
father  to  be  brought  up  in  the  faith  of  the  father,  it  not  appearing 
to  be  for  the  benefit  of  the  children  to  do  otherwise:  Re  Chill  man 
Infants,  25  Ont.  268. 

Where  a  father  had  secreted  two  of  his  children,  aged  8  and  11, 
from  their  mother  to  prevent  their  being  brought  up  in  the  Roman 
Catholic  religion,  he  was  on  petition  of  the  mother  under  R.  S.  O. 
c.  168,  directed  to  disclose  the  whereabouts  of  the  younger  child, 
and  access  by  the  mother  was  provided  for.  No  order  was  made 
as  to  the  other  child,  who  was  nearly  12:  Re  Keith,  1  P.  R.  138. 

The  best  interests  of  the  children  were  considered  on  petitions 
under  the  former  Act,  and  will  be  under  the  present  Act:  see  Re 
Ethel  Davis,  25  Ont.  579.  In  Re  Murdoch,  9  P.  R.  132,  the  Court  re- 
fused under  the  circumstances  to  remove  a  child  from  its  mother's 
custody,  but  allowed  the  father  to  hate  access:  see  also  Re  Newton, 
1896,  1  Ch.  740.  In  Re  Scott,  8  P.  R.  58,  a  child  was  allowed  to 
remain  with  a  stranger,  having  been  originally  placed  there  by  the 
mother,  the  father  being  dead,  and  the  mother  having  married  again 
and  being  in  poor  circumstances:  see  also  Re  Dickson,  12  P.  R.  659; 
Smart  v.  Smart,  1892,  A.  C.  425;  Re  McGrath,  1892,  2  Ch.  496;  1893, 
1  Ch.  143;  Witt  v.  Witt,  1891,  P.  163;  64  L.  T.  121. 

In  Reg.  v.  G-yngall,  1893,  2  Q.  B.  232,  though  the  mother  was  the 
legal  guardian  of  a  child,  and  had  not  been  guilty  of  any  misconduct 
to  disentitle  her  to  its  custody,  the  Court  refused  to  give  her  the 
custody,  being  satisfied  that  that  course  was  essential  for  the  wel- 
fare of  the  child.  The  grounds  generally  upon  which  a  parent's 
rights  may  be  interfered  with  were  discussed  in  that  case. 

Where  the  Court  has  made  an  order  respecting  the  custody  of  an 
infant,  and  directed  it  to  remain  within  the  jurisdiction,  it  is  a  con- 
tempt of  Court,  punishable  by  attachment,  to  remove  such  infant  out 
of  the  jurisdiction:  Favard  v.  Favard,  75  L.  T.  664. 

Under  enactments  in  England  allowing  an  application  by  a  mother 
it  was  held  that  a  married  woman  may  petition  in  her  own  name 
without  naming  a  next  friend:  Re  Groom,  7  Hare,  83;  and  this  is  ex- 
pressly provided  by  R.  S.  O.  c.  168,  s.  1;  or  in  forma  pauperis:  Ex 
parte  Hawkewill,  3  D.  M.  &  G.  116;  and  that  the  order  may  be  made 
ex  parte  if  the  necessity  of  the  case  requires  it:  Re  Taylor,  11  Sim. 
178. 


In  exercising  its  jurisdiction  the  conduct  of  the  mother  is  taken  into 
consideration  by  the  Court:  Re  Taylor,  11  Sim.  178;  Re  Bartlett,  2 
Collyer,  661;  Shilleto  v.  Collet,  8  W.  R.  683;  Re  Winscom,  2  H.  & 
M.  541;  Re  Shaw,  referred  to  in  11  Sim.  182-195;  Re  Halliday,  17  Jur. 
56. 

As  to  custody  of  infants  where  both  parents  have  been  guilty  of 
adultery:  see  In  re  A.  &  B.,  1897,  1  Ch.  786. 

As  to  the  custody  of  illegitimate  children:  see  Re  Holshed,  5  P.  R. 
251;  Re  Brandon,  7  P.  R.  347;  Re  Smith,  8  P.  R.  23;  Reg.  v.  Bernardo, 
Jones'  Case,  1891,  1  Q.  B.  194;  1891,  A.  C.  388. 

As  to  the  support  of  illegitimate  children:  see  R.  S.  O.  c.  169. 
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The  Court  has  jurisdiction  to  summarily  order  the  personal  attend-  Sec.  58. 
ance  before  it  of  any  persons  who  are  supposed  to  be  in  a  position  to 
give  information  as  to  the  place  of  concealment  of  wards  of  Court: 
Rosenberg  v.  Undo,  48  L.  T.  478. 

On  a  habeas  corpus  under  R.  S.  O.  c.  83,  the  Court  may  direct 
evidence  to  be  taken  viva  voce  to  examine  into  the  truth  of  the 
return:  Re  Smart,  12  P.  R.  2. 

Guardians.  —  R.   S.  O.  c.  168,  sees.  14  and  15,  are  as  follows:- Guardians. 

14.— (1)  On  the  death  of  the  father  of  an  infant,  the  mother,  if  sur-  On  death 
viving,  shall  be  the  guardian  of  the  infant,  either  alone,  when  no  ^J^g^rt'0 
guardian    has    been    appointed    by  the  father,  or    jointly  with  any  be°guar-  ° 
guardian  appointed  by  the  father.  dian  alone, 

or  jointly 

(2)  Where  no  guardian  has  been  appointed  by  the  father,  or  if  the  with 
guardian  or  guardians  appointed  by  the  father  is,  or  are,  dead,  or  °tbers. 
refuses  or  refuse  to  act,  the  High  Court  or  Surrogate  Court,  or  any 
Judge  of  either  Court,  may  from  time  to  time  appoint  a  guardian  or 
guardians  to  act  jointly  with  the  mother,  as  such  Court  or  Judge 
shall  see  fit.    K.  S.  O.  1887,  c.  137,  s.  13. 

1 5. — (1)  The  mother  of  an  infant  may,  by  deed  or  will,  appoint  any  Mother 
person  or  persons  to  be  guardian  or  guardians  of  the  infant  after  themayaP- 
death  of  herself  and  the  father  of  the  infant  (if  the  infant  be  then  §££  in  cer- 
unmarried),  and  where  guardians  are  appointed  by  both  parents  they  tain  cases, 
shall  act  jointly. 

(2)  The  mother  of  an  infant  may,  by  deed  or  will,  provisionally 
nominate  some  fit  person  or  persons  to  act  as  guardian  or  guardians 
of  the  infant  after  her  death  jointly  with  the  father  of  the  infant, 
and  the  Court  or  a  Judge,  after  her  death,  if  it  be  shown  to  the 
satisfaction  of  the  Court  or  a  Judge  that  the  father  is  for  any 
reason  unfitted  to  be  the  sole  guardian  of  his  children,  may  confirm 
the  appointment  of  such  guardian  or  guardians,  who  shall  thereupon 
be  empowered  to  act  as  aforesaid,  or  make  such  other  order  in 
respect  of  the  guardianship  as  the  Court  or  Judge  shall  think  right. 
R.  S.  O.  1887,  c.  137,  s.  14. 

This  Act  is  in  the  same  terms  as  Imp.  Act  49  &  50  Viet.  c.  27*. 

The  Court  has  jurisdiction  to  remove  a  guardian  appointed  by  the 
mother,  under  sec.  15  (2),  after  the  father's  death,  if  that  course  is 
for  the  welfare  of  the  infants:  Re  McGrath,  1892,  2  Ch.  496;  1893,  1 
Ch.  143;  and  see  Re  G.,  1892,  1  Ch.  292,  where  an  appointment  by 
the  mother  was  adopted  by  the  Court  though  the  guardian  was  not 
appointed  to  act  jointly  with  the  father. 

Religious  Education.— As  to  the  father's  right  to  control  the  Religious 
religious  education  of  his  children,  recognized  by  the  above  Act  (sec.  education 
23):  see  Re  Agar  Ellis,  10  Ch.  49,  where  the  father  was  held  not  toofinfants- 
have  forfeited  his  right  by  promising  his  wife  on  their  marriage  that 
their   children    should   be   brought   up  of    her   religion:   see   also   Re 
Besant,  11  Ch.  D.  508;  Re  Dickson,  12  P.  R.  659;  Re  Scanlan,  40  Ch. 
D.  200;  59  L.  T.  599;  Re  Chillman,  25  Ont.  268;  and  Re  Nevin,  1891, 
2  Ch.  299. 

The  father's  right  to  have  his  infant  children  educated  in  his 
religious  faith  may  be  lost  if  he  allows  them  to  be  educated  in 
another  faith  for  such  a  time  that  it  would,  in  the  opinion  of  the 
Court,  be  contrary  to  the  children's  interests  to  alter  their  religious 
education.  The  welfare  of  the  children  is  of  paramount  considera- 
tion: Re  Newton,  1896,  1  Ch.  740;  73  L.  T.  692. 
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Sec.  58.  In    Condon  v.  Vollum,  57  L.  T.  154,  a    child    was    allowed  to  be 

brought  up  of  its  mother's  religion,  where  it  was  maintained  by  her 
and  the  father  was  indifferent  and  made  opposition  only  for  the  sake 
of  vexing  the  mother.  It  was  also  held  that  the  father's  living  in 
adultery  was  not  a  relevant  fact  to  the  question  of  his  right  to  con- 
trol the  religious  education  of  his  child. 

A  Protestant  on  his  marriage  with  a  Roman  Catholic  agreed  that 
their  children  should  be  brought  up  as  Roman  Catholics,  but  a  son 
should  when  old  enough  be  permitted  to  change  his  religion.  A  boy 
was  born,  baptized  and  brought  up  a  Roman  Catholic.  The  father 
died  intestate  only  expressing  a  wish  that  his  son  should  go  to  an 
English  Protestant  School.  It  was  held  that  having  regard  to  the 
indication  of  intention  on  the  father's  part  and  the  present  and 
future  benefit  of  the  son,  his  mother  ought  to  be  appointed  his 
guardian  and  he  be  brought  up  as  a  Roman  Catholic:  Re  Clarice,  21 
Ch.  D.  817;  31  W.  R.  37;  47  L.  T.  84;  and  where  there  was  no 
father,  mother  or  guardian,  and  therefore  no  one  entitled  to  the 
custody,  or  to  say  that  the  child  was  to  be  brought  up  in  any  parti- 
cular religion,  and  it  appearing  to  the  Court  to  be  best  for  the  in- 
terest of  the  child  that  she  should  be  brought  up  a  Protestant,  it  was 
so  directed,  notwithstanding  that  she  had  been  baptized  in  the  Roman 
Catholic  Church:  Re  Nevin,  1891,  2  Ch.  299;  65  L.  T.  35.  An  ante- 
nuptial agreement  that  the  child  should  be  brought  up  a  Roman 
Catholic  was  held  not  binding  on  the  father,  who  was  a  Protestant: 
(/&.);  and  see  Re  McGratli,  supra. 

Where  infants  interested  in  real  estate  in  England,  whose  father 
was  dead,  were  living  with  their  mother  out  of  the  jurisdiction,  and 
she  was  one  of  their  testamentary  guardians,  an  order  was  made  at 
the  instance  of  their  two  other  guardians  declaring  in  what  faith 
they  should  be  educated:  Re  Montagu,  28  Ch.  D.  82. 

cases  of  13.  Generally  in  all  matters  not  hereinbefore  par- 

a°"ei1dyn(  ticularly  mentioned,  in  which  there  is  any  con- 

mentioned.  flict  or  Variance  between  the  Kules  of  Equity 

i  s  '/)    O  Q  y         and  the  Rules  of  Common  Law  with  reference 
/  /"to  the  same  matter,  the  Rules  of  Equity  shall 

prevail.     58  Y.  c.  12,  s.  53  (5-12). 

Same  as  Eng.  J.  A.  1873,  s.  25  (11).  In  Re  Terry  &  White,  32  Ch.  D. 
14,  it  was  denied  by  Lord  Esher,  M.R.,  that  any  such  difference 
between  the  Rules  of  Law  and  Equity  existed;  and  see  Pugh  v. 
Heath,  7  App.  Cas.  237;  Kearsley  v.  Philips,  10  Q.  B.  D.  41;  Lowe  v. 
Dixon,  16  Q.  B.  D.  455. 

This  sub-section  relates  to  matters  of  substantive  law,  not  mere 
practice:  Friendly  v.  Carter,  9  P.  R.  41;  Dalyrmple  v.  Leslie,  8  Q.  B. 
D.  5;  La  Grange  v.  McAndrews,  4  Q.  B.  D.  210;  Harrison  v.  Rutland, 
1893,  1  Q.  B.  142.  As  to  matters  of  practice:  see  sees.  48  and  128, 
and  Rules  2  and  3. 

Examples.      The  following  decisions  illustrate  this  sub-section: — 

The  old  learning  on  the  subject  of  "  conversion  "  at  law  is  not 
imported  into  the  Judicature  Act:  Stimson  v.  Block,  11  Ont.  96,  103. 

Where  the  terms  of  a  bill  of  sale  are  such  as  to  Bind  after-acquired 
goods  in  Equity,  the  title  of  the  claimant  must  now  prevail  as 
against  the  execution  creditor,  under  this  sub-section:  per  Lush,  J., 
W.  N.  1875,  203;  per  Archibald,  J.,  W.  N.  1876,  64. 
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The   rule  of  Equity  now  prevails  that  letters  of  administration,|Sec.  58. 
when  obtained,   relate   back  to  the  death,   and  it   is  sufficient  if  a! 
plaintiff  suing  as  administrator  qualifies  before  trial:  Trice  v.  Robin*, 
son,  16  Ont.  433;  but  not  so  as  to  affect  the  running  nf  flip  Stntnto..nf 
Tjirnitntinns!  Chftrd  v.  Rae,  18  Ont.  371. 

Where  assets  have  come  into  possession  of  the  executor  and  are  I 
afterwards  lost  to  the  estate,  the  rule  in  all  Courts  now  is,  that  the  I 
pYppi\tnr  rnnnni-  be  charged  without  fionift  wilful  d^ftiult*  ,Trt  v.  Job,  * 

6  Ch.  D.  562;  and  see  Barber  v.  Mackrell,  12  Ch.  D.  534. 

Since  the  Judicature  Act  there  is  only  one  Court,  and  the  rules  of 
Equity  prevail  in  it;  therefore  a  tenant  in  possession  holding  under 
an  agreement  for  a  lease  (of  which  specific  performance  would  be 
decreed:  Swain  v.  Ayres,  21  Q.  B.  D.  at  p.  293)  has  no  longer  two 
estates,  one  a  legal  tenancy  from  year  to  year  and  the  other  an 
equitable  tenancy  under  the  agreement.  He  holds  as  if  a 
lease  had  been  granted:  Walsh  v.  Lonsdale,  21  Ch.  D.  9;  Lowther 
v.  Heaver,  41  Ch.  D.  264;  Re  Maughan,  '14  Q.  B.  D.  956;  Allhusen  v. 
Brooking,  26  Ch.  D.  559;  Pugh  v.  Heath,  1  App.  Cas.  237;  Crump  v. 
Temple,  7  Times,  120;  but  this  doctrine  can  only  be  applied  in  cases 
in  the  County  Court  in  which  the  Court  is  competent  to  exercise 
equitable  jurisdiction:  see  Foster  v.  Reeves,  1892,  2  Q.  B.  255;  67  L. 
T.  537.  The  landlord  has  the  same  right  of  distress  as  if  a  lease  had 
been  executed,  and  he  cannot  distrain  by  virtue  of  a  legal  title  if 
he  cannot  distrain  under  the  agreement:  Walsh  v.  Lonsdale,  21  Ch. 
D.  9;  and  see  Loicther  v.  Heaver,  41  Ch.  D.  248.  So 'in  actions  to  re- 
enter  for  breach  of  covenant  in  a  lease  the  Court  will  dispose  of 
questions  in  their  equitable  rather  than  their  legal  aspect  in  cases 
where  under  the  former  practice  the  Court  of  Chancery  would  have 
relieved  against  a  forfeiture:  Buckley  v.  Beigle,  8  Ont.  85. 

Where  the  solicitor  of  a  lessee  fraudulently  procured  from  him  a 
memorandum  of  deposit  of  the  lease  as  security  for  a  loan  by  the 
solicitor,  and  upon  the  security  of  the  lease  and  memorandum  pro- 
cured a  loan  from  an  innocent  lender,  it  was  held  in  an  action  by  the 
lessee  against  the  latter,  for  the  delivery  up  of  the  lease,  that  this 
section  did  not  apply  to  enable  the  defendant  to  say  that  he  was  a 
purchaser  for  value  without  notice,  and  retain  the  lease:  James  v. 
Giles,  W.  N.  1880,  170. 

It  has  been  held  in  England  that  where  an  executor  or  adminis- 
trator, after  the  commencement  of  a  creditor's  action  for  admin- 
istration and  before  judgment,  has  voluntarily  paid  any  creditor  in 
full,  the  rule  in  Equity  and  not  at  Law  must  prevail  under  this  sub- 
section, and  he  will  be  held  to  have  made  a  good  payment,  and  will 
be  allowed  it  in  his  accounts,  even  though  he  may  have  had  notice  of 
the  action  before  payment:  Re  Radcliffe,  European  Soc.  v.  Radcliffc, 

7  Ch.  D.  733;  Vibart  v.  Coles,  24  Q.  B.  D.  364;  Re  Wells,  45  Ch.  D. 
569:  but  nucere  whether  in  Ont.  this  was  the  rule  in  Equity:  see  R. 
S.  O.  c.  129,  s.  34. 

The  rule  of  Equity  in  the  administration  of  partnership  assets 
was  applied  in  administering  a  fund  in  the  sheriff's  hands,  and  joint 
estate  was  applied  to  joint  debts,  and  separate  estate  to  separate 
debts,  to  the  exclusion  of  any  legal  lien  acquired  by  an  execution 
creditor:  see  further,  as  to  the  application  of  this  rule:  Re  Ruby.  24 
Ont.  App.  509.  Equitable  rules  are.  however,  only  applied  where 
they  would  have  formerly  been  applied  by  a  Court  of  Equity;  e.q., 
the  plea  of  purchase  without  notice  had  no  effect  in  a  case  under  the 
concurrent  jurisdiction  of  Equity  where  a  plaintiff  was  pursuing 
a  legal  title  for  legal  relief:  Manners  v.  Mew,  29  Ch.  D.  725,  734. 
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Sees.  59,  60  See  also  Ryan  v.  Fish,  4  Ont.  335;  Re  Hodgson,  Beckett  v.  Ramsdale, 
55  L.  J.  Chy.  241,  and  Trower  on  the  Prevalence  of  Equity  under  the 
Jud.  Act. 


The  several  rules  of  law  enacted  and  declared  by 
apply  to  all  this  Act  shall  be  in  force  and  receive  effect  in  all  Courts 

Courts.  ,  -i  •    i 

whatsoever  in  Ontario,  so  iar  as  the  matters  to  which  such 
rules  relate  shall  be  respectively  cognizable  by  such 
Courts.  58  Y.  c.  12,  s.  54. 

Taken  from  Eng.  J.  A.  1873,  s.  91. 

The  provision  of  Rule  1130,  that  in  an  action  tried  by  jury  the 
costs  shall  follow  the  event  unless  the  Judge  otherwise  orders,  was 
considered  to  be  a  rule  of  Law  and  not  one  of  practice,  and  there- 
fore under  the  corresponding  English  section  was  held  to  be  applic- 
able to  the  Passage  Court  of  Liverpool:  King  v.  Hatches  worth,  4  Q.  B. 
D.  371.  Quwre,  whether  notwithstanding  this  decision  it  was  not  the 
intention  of  this  section  to  apply  in  all  Courts,  the  Rules  of  Law 
only  which  are  enacted  by  sec.  58:  see  Building  and  Loan,  etc.,  v. 
Heimrod,  19  C.  L.  J.  256,  and  Pryor  v.  City  Offices,  10  Q.  B.  D.  504; 
Poyser  v.  Minors,  7  Q.  B.  D.  329.  The  transfer  of  this  section  in  the 
Revision  of  the  Statutes  of  1888  from  the  end  of  the  Act  to  its 
present  position  immediately  following  sec.  58  seems  to  give  some 
support  to  the  latter  view. 

See  also  Speers  v.  Daggers,  1  Cab.  &  E.  503;  Fellows  v.  Owners. 
etc.,  1893,  1  Q.  B.  104;  Foster  v.  Reeves,  1892,  2  Q.  B.  255. 

CONSTITUTIONAL    QUESTIONS. 

b^ghfe^to  **^'  —  ^)  When  in  an7  action  or  other  proceeding,  the 
Minister  of  constitutional  validity  of  any  Act  of  the  Parliament  of 

TllStlOG  (111(1 

Attorney-  Canada  or  of  the  Legislature  of  Ontario  comes  into  ques- 
onurfo  c  tion,  the  same  shall  not  be  adjudged  to  be  invalid  until 
Act°fsedeny  after  notice  thereof  has  been  served  on  the  Minister  of 

Justice  anc[  the  Attorney-General  of  Ontario,  or  at  their 

offices  respectively. 

(2)  The  notice    in    such  case  shall  be  entitled  in  the 
cause  ;    shall    state   what  the  Act  or  section  of  an  Act  is 
which  is  in  question,  and  the  day  on  which  the  case  or  the 
said  question  is  to  be  argued  ;    and  shall  give  such  other 
particulars  as  are  necessary  to  show  the  constitutional  point 
proposed  to  be  argued. 

(3)  The  notice  shall  be  served  six  days  before  the  day 
of  the  argument  unless  a  Judge  authorizes  a  shorter  notice. 

(4)  Upon  every  such  question  the  said  Minister  of  Jus- 
tice and  the  said  Attorney-General  shall  be  entitled  as  of 
right  to  be  heard,  either  in  person  or  by  counsel,  notwith- 
standing that  the  Crown  is  not  a  party  to  the  action  or  pro- 
ceeding.    58  Y.  c.  12,  s.  55. 

See  notes  to  sec.  57  (2). 
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Sec.  61. 
SITTINGS   OF   COURT   AND    DISTRIBUTION    OF   BUSINESS. 


.  The  legal  year  shall  not  be  divided  into  terms  so  far 
as  relates  to  the  administration  of  justice  ;  and  there  shall 
not  (a)  be  terms  applicable  to  any  sitting  or  business  of  the  /£  / 
High  Court  (&),  or  of  any  Commissioners  to  whom  any 
jurisdiction  may  be  assigned  under  this  Act,  or  of  any 
Commissioners  of  Assize  (c)  ;  but  in  all  (d)  cases  in  which, 
under  the  law  existing  prior  to  the  22nd  day  of  August, 
1881,  the  terms  into  which  the  legal  year  was  divided  were 
used  as  a  measure  for  determining  the  time  at  or  within. 
which  any  act  was  required  to  be  done,  the  same  may  con- 
tinue to  be  referred  to  for  the  same  or  the  like  purpose, 
unless  and  until  provision  is  otherwise  made  by  any  lawful 
authority.  58  V.  c.  12,  s.  56. 

With  the  exceptions  mentioned  below,  this  clause  corresponds  with 
Eng.  J.  A.  1873,  s.  20,  first  part. 

(a)  The  English  section  has  the  words  "  no  longer,"  instead  of  the 
word  "  not." 

(b)  The    English    section  has   here  the   words   "  or  the   Court  of 
Appeal";  the  Court  of  Appeal  in  Ontario  had  no  "Terms." 

(c)  The  words  "  commissioners  of  assize  "  are  not  in  the  English 
Act. 

As  to  commissions  of  Assize,  etc.,  see  note  to  sec.  188  of  this  Act.  Time  of 

(d)  The  English  Act  has  the  additional  word  "  other  "  here.  TermV. 
The  former  Common  Law  Terms  were  certain  fixed  periods  m  the 

year  when  the  former  Common  Law  Courts  sat  in  bane;  and  certain 
business  could  only  be  transacted  before  the  Court  at  those  periods. 
There  were  four  of  these  Terms,  viz.:  Hilary,  Easter,  Trinity  and 
Michaelmas,  which  began  and  ended  as  follows: 

Hilary  began  first  Monday  in  February,  and  ended  on  Satur- 
day in  the  following  week. 

Easter  began  third  Monday  in  May,  and  ended  on  the  Saturday 
of  the  second  week  thereafter. 

Trinity  began  first  Monday  after  the  21st  August,  and  ended  on 
the  Saturday  of  the  following  week. 

Michaelmas  began  third  Monday  in  November,  and  ended  on  the 
Saturday  of  the  second  week  thereafter:  R.  S.  O.  1877,  c.  39,  s.  11. 

Terms  survive  as  measures  of  time  for  the  purpose  of  marking  time: 
e.g.,  formerly  in  the  time  for  making  a  motion  to  set  aside  an  award: 
College  of  Christ's  Hospital  v.  Martin,  3  Q.  B.  D.  28;  Giles  v.  Morroic, 
4  Ont.  649;  Kean  v.  Edwards,  12  P.  R.  625;  Re  Garson,  16  P.  R.  179; 
but  now  Terms  will  not  be  used  in  such  case,  provision  having  been 
made  for  the  time  for  moving  against  an  award  by  R.  S.  O.  c.  62, 
s.  45. 

The  service  of  notice  of  motion  within  the  time  limited  would 
seem  to  be  sufficient,  though  the  motion  is  made  returnable  after  the 
time:  see  Sweetman  v.  Gosfield,  13  P.  R.  293;  Smith  v.  Parkside 
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Sees.  62-64  Mining  Co.,  6  Q.  B.  D.  67,  following  Euddersfleld  v.  Jacomb,  L.  R.  17 
Eq.  476;  10  Chy.  92;  Re  Gallop  &  Central  Queensland,  25  Q.  B.  D.  230. 

coS5?°f  62—  (1)  Subject  to  the  Eules  of  Court,  the  High 
Court  of  Justice,  and  the  Court  of  Appeal,  and  the  Judges 
thereof  respectively,  or  any  such  Commissioners  as  afore- 
said, shall  have  power  to  sit  and  act,  at  any  time  and  at 
any  place,  for  the  transaction  of  any  part  of  the  business 
of  such  Courts  respectively,  or  of  such  Judges  or  Commis- 
sioners, or  for  the  discharge  of  any  duty  which  by  any 
statute,  or  otherwise,  is  required  to  be  discharged. 

(2)  Subject  to  the  preceding  provision  the  Divisional 
Sittings  of  the  High  Court  shall  be  held  at  the  city  of 
Toronto.  58  Y.  c.  12,  s.  57. 

The  sittings  of  Divisional  Courts  are  regulated  by  Rule  116. 

where  63.   The   Lieutenant-Governor   in   Council   may   from 

sittings^  time  to  time,  upon  any  report  or  recommendation  of  the 
ield<  council  of  Judges  of  the  Supreme  Court  hereinafter  men- 
tioned, make,  revoke  or  modify,  orders  regulating  the  vaca- 
tions to  be  observed  by  the  High  Court  of  Justice  and  the 
Court  of  Appeal,  and  in  the  offices  of  the  said  Courts  re- 
spectively; and  any  Order  in  Council  made  pursuant  to 
this  section  shall,  so  long  as  it  continues  in  force,  be  of  the 
same  effect  as  if  it  were  contained  in  this  Act;  and  Rules 
of  Court  may  be  made  for  carrying  the  same  into  effect 
in  the  same  manner  as  if  such  Order  in  Council  were  part 
of  this  Act.  58  Y.  c.  12,  s.  58. 

Vacations.      As  to  vacations,  see  Rule  354. 


64.  Commissions  of  assize  or  any  other  commissions, 
size  and  as"  either  general  or  special,  may  be  issued,  by  the  proper 
missionsm"  authority,  assigning  to  the  persons  to  be  therein  named, 
the  duty  of  trying  and  determining  within  any  place  or 
district  specially  fixed  for  that  purpose  by  such  commis- 
sion, any  causes  or  matters,  or  any  questions  or  issues  of 
fact  or  of  law,  or  partly  of  fact  and  partly  of  law,  in  any 
cause  or  matter,  depending  in  the  said  High  Court  ;  or  the 
exercise  of  any  civil  or  criminal  jurisdiction  capable  of 
being  exercised  by  the  said  High  Court;  and  any  com- 
mission so  issued  shall  be  of  the  same  validity  as  if  it  were 
enacted  by  the  body  of  this  Act;  and  any  Commissioner 
or  Commissioners  shall,  when  engaged  in  the  exercise  of 
any  jurisdiction  so  assigned  to  him  or  them,  be  deemed 
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to  constitute  a  Court  of  the  said  High  Court.     58  Y.  c.  12,  Sec-  65- 
s.  59. 

The  English  J.  A.  1873,  s.  37,  gave  this  authority  expressly  to 
Her  Majesty.  In  Canada  it  has  been  qnpstionpd  whether  _  tli£ 
authority  belongs  under  the  P,  >>T  A  A^  *o  th**  (invernor-Qpneral  or 
tlie  Lieutenant-Governor:  the  present  section  provides  for  the  issuing 
"  by  the  proper  authority."  A  commission  in  its  ordinary  form  both 
constitutes  the  Court  and  names  the  Judges,  while  under  the  B.  N. 
A.  Act  the  creation  of  Courts  belongs  to  the  Province,  and  the 
appointment  of  Superior  Court  Judges  belongs  to  the  Dominion:  see 
Regina  v.  Amer,  42  U.  C.  Q.  B.  391. 

(6)  The  English  section  limited  the  appointment  to  "  any  Judge  or 
Judges  of  the  High  Court,  or  other  persons  usually  named  in  commis- 
sions of  assize."  The  Dominion  Government  is  understood  to  claim 
that  a  Provincial  Legislature  has  no  authority  to  limit  the  class  of 
persons  from  which  Judges  are  to  be  selected. 

65.  —  (1)  Every   action   and   proceeding   in   the   High  ^edis^d 
Court  and  all  business  arising  out  of  the  same,  except  as  of  by  one 
hereinafter  provided,  shall,  so  far  as  is  practicable  and  con-  t&r  &&pr&c- 
venient,  be  heard,  determined,  and  disposed  of,  before  a  tlcable- 
single  Judge  (a). 

(2)  A  Judge   sitting   elsewhere   than   in   a   Divisional  Judge  not 
Court,  is  to  decide  all  questions  coming  properly  before  questions. 
him,  and  is  not  to  reserve  any  case,  or  any  point  in  a  case, 
for  the  consideration  of  a  Divisional  Court  (b). 


(3)  In  all  such  cases  any  Judge  sitting  in  Court  shall  be 
deemed  to  constitute  a  Court  (c).     58  V.  c.  12,  s.  60.          a  court. 

See  Eng.  J.  A.  1873,  s.  46;  J.  A.  1875,  s.  22,  and  J.  A.  1876,  s.  17. 

(a)  This  is  the  same  in  effect  as  the  enactment  in  the  Eng.  J.  A. 
1876,  s.  17;  and  is  an  extension  of  the  authority,  previously  to  Ont.  J. 
A.  1881,  possessed  in  Ontario  by  a  Judge  of  the  Common  Law  Courts 
under  the  Administration  of  Justice  Act,  1874  (R.  S.  O.  1877,  c.  50, 
s.  281). 

Trial  at  Bar  is  not  abolished:  see  Rule  533  and  notes. 

(6)  A  Judge  in  England  had  the  power  of  reserving  a  case,  or  any 
point  in  a  case,  to  be  argued  before  a  Divisional  Court,  until  the  J. 
A.  1876,  s.  17,  the  effect  of  which  Act  and  the  Rules  made  under 
it,  was  to  take  away  this  power.  In  Chancery  there  had  never  been 
the  Common  Law  practice  of  a  Judge  reserving  a  case,  or  some 
point  in  it,  for  argument  before  himself  and  his  brother  Judges 
or  any  of  them.  The  section  in  the  present  Act  is  in  accordance 
with  the  probable  intention  of  R.  S.  O.  1877,  c.  50,  s.  281. 

The  provisions  of  sec.  81  (2)  constitute  an  exception  to  this  sub- 
section. 

In  Benschor  v.  Coley,  52  L.  J.  Q.  B.  398;  48  L.  T.  533,  it  was  held 
that  notwithstanding  the  first  clause  of  this  section  a  Judge  at  Nisi 
Prius  may  leave  any  party  to  move  a  Divisional  Court  for  judgment. 
and  that  the  words  "  so  far  as  is  practicable  and  convenient  "  above, 
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Sees.  66,  67  should  be  interpreted  to  authorize  that  course.  This  decision  would 
not  seem  to  be  applicable  in  Ontario  as  the  Imp.  Act  contains  no 
clause  similar  to  sub-sec.  (2)  above. 

Where  "  a  special  case  on  the  pleadings  "  had  been  referred  to  a 
Divisional  Court  in  forgetfulness  of  the  above  sections,  the  applica- 
tion was  turned  into  a  motion  and  heard  under  Rules  609,  615  and 
617:  Till  v.  Till,  15  Ont.  133. 

In  re  Vivian,  Rose,  J.,  directed  an  issue  to  be  heard  before  a 
Divisional  Court,  and  it  was  heard  and  disposed  of  by  C.  P.  Divi- 
sional Court,  9th  January,  1896:  but  see  Hood  Barrs  v.  Cathcart,  72 
L.  T.  184. 

A  hearing  in  camera  may  be  allowed  in  a  proper  case:  see  Mellor 
v.  Thompson,  31  Ch.  D.  55,  an  application  to  restrain  a  solicitor  from 
disclosing  communications  made  to  him  confidentially  as  such 
solicitor;  and  see  82  L.  T.  Jour.  297,  and  observations  of  Lord  Fitz- 
gerald in  Macdougall  v.  Knight,  14  App.  Cas.  206-7;  also  articles  in  25 
C.  L.  J.  597,  and  88  L.  T.  Jour.  40,  123.  Where  a  cause  is  heard 
in  camera  it  is  a  contempt  of  Court  to  publish  a  report  of  the  hear- 
ing: Re  Martindale,  1894,  3  Ch.  193. 

(c)  The  English  J.  A.  1873,  s.  39,  last  part,  is  the  same.  See 
Cooper  v.  Central  Ont.  Ry.  Co.,  4  Ont.  280. 

As  to  whether  a  motion  to  quash  a  conviction  for  an  offence  against 
a  Provincial  Statute  should  be  made  to  a  single  Judge,  or  to  a 
Divisional  Court:  see  Reg.  v.  Wason,  17  Ont.  App.  245  (per  Osier, 
J.A.),  and  notes  to  sec.  25,  supra,  p.  14. 

The  civil  business  of  Divisional  Courts  is  regulated  by  sees.  67  and 
75,  and  Rules  117,  770,  777  and  778-797.  As  to  their  criminal  juris- 
diction see  note  to  sec.  25. 

As  to  the  comparative  authority  of  decisions  of  a  single  Judge  sitting 
as  the  High  Court  and  those  of  a  Divisional  Court:  see  Tancred  v. 
Dclagoa  Bay,  etc.,  Co.,  23  Q.  B.  D.  242. 

Business  of     f»O.   All  business  which  may  from  time  to  time  be  so 
courts  of    ordered  by  Rules  of  Court  shall  be  transacted  and   dis- 
Cou5!gh    posed  of  by  the  Divisional  Courts  of  the  High  Court,  which 
shall  for  that  purpose  exercise  all  or  any  part  of  the  juris- 
diction of  the  said  High  Court.     58  Y.  c.  12,  s.  61. 
-    /(!/  /)     t//~    See  notes  to  Rule  117,  and  sec.  67. 

*  ^v  "*'»  • '  y  ' 

certain  67. — (1)  Subject  to  Eules  of  Court,  the  following  pro- 
be  heard  ceeclings  and  matters  shall  be  heard  and  determined  before 
vfsi°orneaiDi~  a  Divisional  Court  of  the  High^ourt  : 

when  stat-  (a)  Proceedings  directed  by  any  statute  to  be  taken 
utede-  before  the  Court  in  which  the  decision  of  the 

clares  ae-  . 

cisionof  Court  is  final. 

Court  to  be 

final.  Q^  Cases  of  habeas  corpus  in  which  the  Judge  directs 

that  a  motion  for  the  writ,  or  the  writ,  be  made 
cases,    -t^   I  a  g  (L   returnable  before  a  Divisional  Court. 
C  It    $(      ' 
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(c)  Subject  to  section  76  any  application  for  a  new  trial  S«CB.  68,69 
in  the  High  Court  when  the  action  has  been  tried  ^ 


With  a  "jury-  new  trials 

J       «/  in  jury 

(d)  Other  cases  where  all  parties  agree  to  the  same  being  ny  agree- 
heard  before  a  Divisional  Court.  JSies? 

(2)  Nothing  in  this  section  contained  shall  be  construed 
so  as  to  take  away  or  limit  the  power  of  a  single  Judge  to 
hear  and  determine  any  such  proceedings  or  matters  in  any 
case  in  which  he  has  heretofore  had  power  to  do  so,  or  so 
as  to  require  any  interlocutory  proceedings  therein  here- 
tofore taken  before  a  single  Judge  to  be  taken  before  a 
Divisional  Court.  58  Y.  c.  12,  s.  62  ;  c.  13,  s.  12. 

Rule  117  also  contains  the  provisions  of  this  section,  except  clause 
(c),  which  is  embodied  in  Rule  782;  see  notes  to  those  Rules. 

68.  The  Queen's  Bench,  Chancery,  and  Common  Pleas  Queen's 
Divisions  of  the  High  Court  shall  not  sit  or  give  judgments  chancery  (2  &  •'£ 
as  such  Divisions  ;   and  there  shall  not  be  Divisional  Courts 


of  any  of  the  said  Divisions;    but  the  Divisional  Courts 
shall  be  Divisional  Courts  of  the  High  Court,  without  as  such- 
reference  to  the  said  Divisions.     58  Y.  c.  12,  s.  63;   c.  13, 
s.  10;   59  Y.  c.  18,  Sched.  (5). 

The  three  Divisions  of  the  High  Court  do  not  necessarily  corre- 
spond with  the  Divisional  Courts  referred  to  in  this  section  and  else- 
where in  the  Act  and  Rules.  See  next  three  sections.  The  Divi- 
sional Courts  are  a  distinct  organization  under  the  Jud.  Act,  and 
invested  with  special  functions:  Reg.  v.  Beemer,  15  Ont.  266.  For  the 
business  assigned  to  Divisonal  Courts:  see  Rules  117,  770,  777  and 
797,  also  sees.  67  and  75. 

As  to  the  constitution  of  Divisional  Courts  for  criminal  matters, 
see  notes  to  sec.  25. 


The  Judges  of  the  High  Court  or  a  majority  of  sittings  of 
them,  may  from  time  to  time  pass  such  Rules  to  regulate  courts. 
the  sittings  of  the  Divisional  Court  as  may  be  found  neces- 
sary for  the  due  despatch  of  business  ;  provided  always  that  proviso. 
there  shall  be  at  least  a  monthly  sitting  of  such  Court  ex- 
cept during  vacation.     60  Y.  c.  15,  Sched.  A  (65). 

The  sittings  are  at  present  ordinarily  regulated  by  Rule  116,  but 
further  sittings  are  sometimes  provided  for,  during  the  months  in 
which  circuit  sittings  are  not  being  held. 

J.A.—  8 


No  Judge 
to  hear 
appeal 
from  his 
own  judg- 
ment. 


Judges  to 

arrange 

sittings. 
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TO. — (1)  Every  Divisional  Court  of  the  High  Court 
shall  be  composed  of  three  Judges,  imless  from  illness  or 
other  unavoidable  cause  a  third  Judge Vannot  be  obtained, 
in  which  caseXlt  may  be  composed  of  TWO  memberV  pro- 
vided that  in\ase  of  divided\ppinion  \rnon  any  matter 
argued  the  same\hall?  at  the  election  of  either  partyi  be 
re-argued  before  a XJourt  of  three  members. \  58  Y.  c.\12> 
s.  66  (1);  c.  13,  s.  1$,  part;  59  Y.Y  18,  s.  10. 

As  to  how  far  the  decisions  of  one  Divisional  Court  are  binding  on 
another,  see  sec.  81  and  notes. 

For  hearing  criminal  matters  a  Court  may  be  constituted  of  two 
Judges:  Reg.  v.  Runchy,  18  Ont.  478.  See  notes  to  sec.  25,  supra, 
p.  14. 

Where  two  Judges  sit  and  differ,  the  old  practice  of  the  Court  of 
Queen's  Bench,  that  the  junior  Judge  shall  withdraw  his  judgment, 
is  resorted  to  in  the  Queen's  Bench  Division  in  England:  Atty.-Gen^ 
v.  Noyes,  44  L.  T.  801,  809;  but  in  Ontario  where  the  motion  before 
the  Court  is  in  the  nature  of  an  appeal,  the  judgment  or  order 
appealed  from  is  in  such  a  case  affirmed. 

This  section  does  not  apply  to  the  Courts  of  Appeal  as  con- 
stituted for  criminal  matters  under  Criminal  Code,  1892,  sec.  3  (e} 
(as  amended  by  58  &  59  Viet.  c.  40):  see  Reg.  v.  Hammond,  29  Ont. 
211,  where  Meredith,  J.,  who  had  presided  at  the  trial,  and  had  stated 
the  case  reserved  for  the  Court  of  Appeal,  sat  without  objection  on 
the  argument  in  the  Court  of  Appeal. 

(2)  ISTo  Judge  shall  sit  as  a  Judge  on  the  hearing  of  an 
appeal  from  any  judgment  or  order  made  by  himself;   but 
subject  to  this  provision  every  Judge  of  the  High  Court 
shall  be  qualified  and  empowered  to  sit  in  any  of  such  Di- 
visional Courts.     58  Y.  c.  12,  s.  66  (2);   c.  13,  s.  15,  part. 

Where  a  motion  against  the  judgment  of  the  C.  J.  was  made 
before  a  full  Court  of  three  Judges,  but  when  judgment  was  delivered 
one  of  the  puisne  Judges  was  absent,  being  engaged  in  another 
Court,  on  a  motion  for  leave  to  appeal,  the  judgment  of  the  C.  J. 
and  the  remaining  puisne  Judge  was  held  to  be  invalid,  and  therefore 
there  was  no  judgment  which  could  be  appealed  against:  Cochran  v. 
Boucher,  19  C.  L.  J.  349;  3  C.  L.  T.  544;  8  Ont.  App.  555.  For  the 
subsequent  proceedings  taken  in  consequence  of  this  decision,  see  3 
C.  L.  T.  547,  and  19  C.  L.  J.  402. 

(3)  The  Judges  of  the  High  Court,  or  a  majority  of 
them,  may  arrange  in  what  order  the  Judges  of  the  High 
Court  shall  hold  the  said  sittings.     58  Y.  c.  12,  s.  66  (3); 
c.  13,  s.  16  (3). 

(4)  If  no  arrangement  is  made,  or  subject  to  any  ar- 
rangement so  made,  the  presiding  Judge  shall,  wherever 
practicable,  be  a  President  of  one  of  the  Divisions  of  the 
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High  Court;  and  the  Presidents  shall  preside  at  the  said  sees. 71, 72 
monthly  sittings  successively  in  order  of  their  seniority; 
and  two  other  Judges  of  the  High  Court  in  rotation  and  in 
order  of  seniority  shall  be  associated  with  one  of  the  said 
Presidents  in  holding  every  such  sittings.  58  Y.  c.  12,  s. 
66  (4);  c.  13,  s.  16  (4). 

(5)  In  the  absence  of  a  President  of  a  Division  the  senior 
Judge  present  shall  preside.     58  Y.  c.  12,  s.  66  (5). 

(6)  Nothing  in  this  Act  is  to  be  construed  as  preventing 
any  Judge  from  sitting  in  a  Divisional  Court  in  the  ab- 
sence  of   the   Judge   whose   turn  it  may  be  to  sit  ;    and 
nothing  in  this  Act  is  to  be  construed  as  making  irregular 
any  sitting  or  any  proceeding  thereat  by  reason  of  the  Court 
not  being  constituted  as  hereinbefore  mentioned,  provided 
that  the  sitting  is  held  by  the  proper  number  of  Judges, 
not  including  the  Judge  from  whose  judgment  or  order 
an  appeal  is  heard. 

(7)  Where  a  Judge   has   heard   a   case  in  a  Divisional 
Court  and  is  not  present  at  the  time  of  the  judgment  being 
delivered,  his  written  judgment  may  be  read  by  one  of  the 
other  Judges  of  such  Divisional  Court,,  and  shall  have  the 
same  effect  as  if  lie  were  present.     58  V.  c.  12,  s  66  (6-7); 
c.  13,  s.  16  (6,  7). 

71 .  All  such  arrangements  as  may  be  necessary  or  pro-  Arrange- 
per  for  the  holding  of  any  of  the  Courts,  or  the  transaction  Sansac-°r 
of  business,  or  assignment  from  time  to  time  of  Judges  to  business, 
hold   such  Courts,  or   to   transact   such   business,  shall  be 

made  by  the  Judges  of  the  High  Court  or  a  majority  of 
them.     58  Y.  c.  12,  s.  67. 

APPEALS. 

72.  No  order  made  by  the  High  Court  or  any  Judge  Certain    7£  /' 
thereof/ by  the  consent  of  parti^s^or  as  to  costs  only  whigfr  subj^cAa 

fry  Inw  nrf  Ht  to  tH  Hi>™timi  ^  ty  r^nrt.,  shall  be  sub- appea1'    ^ 
ject  to  any  appeal,  except  by  leave  of  the  Court  or  Judge  /  Q  «. .   / 

making  such  order.     58  Y.  c.  12,  s.  68. 

Identical  with  Bng.  J.  A.  1873,  s.  49.  I/  £  &  ft 

See  also  notes  to  Rule  1130. 

The  rule  laid  down  in  this  section  had  always  been  the  rule  in  the 
Court  of  Chancery:  see  Daniel's  Practice,  5th  ed.,  pp.  837,  1329, 
Io32,  and  cases  there  cited. 
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Sec.  72. 


Appeals  as 
to  costs. 


Costs  on 
motion  to 
commit.  - 


Trustees 


, 

costs 


A  consent  order  made  by  the  Master  in  Chambers  or  officer  having 
the  like  jurisdiction  would  seem  to  be  within  this  section:  see  Re 
Solicitor,  18  C.  L.  T.  224,  261. 

A  judgment  in  which  some  of  the  terms  have  been  inserted  at  the 
suggestion  of  a  party  struggling  for  the  best  possible  terms,  in  a 
decision  adverse  to  him,  cannot  be  regarded  as  a  consent  judgment: 
Sweeney  v.  Sweeney,  16  Ont.  92;  so  also  the  mere  initialing  of  the  min- 
utes of  an  order,  does  not  make  the  order  a  consent  order,  it  merely 
amounts  to  an  admission  that  the  minutes  correctly  embody  the 
order  pronounced:  McMaster  v.  Radford,  16  P.  R.  20;  and  where 
a  party  accepts  an  alternative  order  offered  by  the  Court,  his 
acceptance  does  not  make  the  order  a  consent  order:  Aldam  v.  Brown, 
89  L.  T.  Jour.  116;  34  Sol.  Jour.  525. 

Where  an  undertaking  equivalent  to  an  injunction  asked  by  plain- 
tiff was  given,  and  the  case  was  tried  on  the  question  of  costs  only, 
it  was  held  that  there  was  no  appeal,  both  because  the  judgment 
was  as  to  costs  within  this  section,  and  except  so  far  as  the  costs 
were  concerned  the  judgment  was  by  consent:  Hadida  v.  Fordham, 
10  Times,  139. 

An  interpleader  matter  tried  summarily  by  consent  by  a  Judge  in 
Chambers  under  R.  S.  O.  1877,  c.  54,  s.  5,  was  formerly  within  this 
section:  Edd  v.  Winsor,  W.  N.  1878,  88;  Turner  v.  Bridgett,  9  Q.  B.  D. 
55;  Lyon  v.  Morris,  19  Q.  B.  D.  139;  but  now  Rule  1110,  which  has 
superseded  the  above  sec.  5,  provides  for  an  appeal. 

Not  only  is  there  no  appeal  from  a  consent  judgment,  but  there  is 
no  jurisdiction  in  the  Judge  wrho  pronounced  it  to  reopen  the  matter 
ajid  rehear  it  on  the  ground  of  mistake,  and  it  can  only  be  set  aside 
bv  bringing  n  fresh  n.ftinn;  Ainsworth  v.  Wilding,  1896,  1  Ch.  673;  74 
L.  T.  193;  and  see  Wilding  v.  Sanderson,  1897,  2  Ch.  534;  77  L.  T.  57. 
See  also  notes  to  Rule  640. 

Appeals  as  to  Costs. — Where  a  defendant  is  ordered  to  pay  costs 
of  an  action,  but  no  further  relief  is  given,  an  appeal  from  the  judg- 
ment is  not  an  appeal  as  to  costs  within  the  section:  Fleming  v. 
Toronto,  19  Ont.  App.  318. 

Where  pending  an  appeal  from  an  order  refusing  to  quash  a 
by-law,  the  by-law  was  repealed,  the  Supreme  Court  refused  to 
entertain  the  appeal  as  it  involved  costs  only:  Moir  v.  Huntington,  19 
S.  C.  R.  363. 

Where  a  Judge  decided  that  a  defendant  had  committed  a  breach 
of  an  injunction,  and  no  committal  being  pressed  for  on  the  other 
side,  simply  ordered  the  defendant  to  pay  the  costs,  it  was  held  that 
the  order  was  not  one  as  to  costs  only  in  the  discretion  of  the  Court, 
within  the  meaning  of  this  section,  and  that  an  appeal  lay:  Witt  v. 
Corcoran,  2  Ch.  D.  69;  followed  in  Stevens  v.  Metropolitan  Ry.,  29  Ch. 
D.  60.  See  also  Millar  v.  Macdonald,  14  P.  R.  499;  Re  Evans,  68  L.  T. 
271.  On  the  other  hand,  where  a  Judge,  being  asked  to  commit  for 
contempt  made  an  order,  within  his  power  but  of  a  different  kind, 
viz.:  to  deliver  a  deed  within  a  certain  time,  and  disposed  ot^fne 
costs:  KreTil  v.  Burrell,  W.  N.  1883,  177,  and  in  another  instance  re- 
fused to  commit,  and  made  the  costs,  costs  in  the  cause:  Ashworth  v. 
Outram,  5  Ch.  D.  943,  it  was  held  that  no  appeal  lay.  See  aFsb 
Jarmain  v.  Chatterton,  20  Ch.  D.  493;  Re  Wray,  36  Ch.  D.  138. 

By  Rule  1130  the  right  which  certain  classes  of  perso'i*.  such  as 
trustees,  mortgagees,  etc.,  had  in  Equity  to  costs  OUT  of  <  "Mrticular 
estate  or  fund,  is  preserved.  Such  costs  are  no<  ;  •  ^he  discretion 
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of  the  Court,  and  are  therefore  a  proper  subject  of  nnnonj.  if  no  other  Sec.  72. 
restriction  on  the  right  of  appeal  applies.    See  notes  to  Rule  1130. 

Where  a  settlement  is  set  aside  in  an  action  by  the  settlor,  the 
trustee  has  no  claim  to  his  costs  as  a  matter  of  right,  there  being  no 
contract  in  existence,  and  therefore  where  costs  were  given  against 
him,  it  was  held  that,  under  this  section,  no  appeal  lay:  Button  v. 
Thompson,  23  Ch.  D.  278. 

So  an  order  directing  an  executor  to  pay  costs  of  an  administration 
action,  on  the  ground  that  he  has  caused  the  litigation  by  refusal  to 
furnish  accounts,  is  appealable,  as  he  is  entitled  to  costs  unless  the 
right  is  displaced  by  misconduct,  and  whether  there  was  misconduct 
is  the  subject  of  appeal:  Re  Pugh,  57  L.  T.  858. 

An  appeal  lies  from  an  order  depriving  a  trustee  of  costs  on  the 
ground  that  he  severed  from  his  co-trustee  in  an  action  to  administer 
the  estate:  Re  Isaac,  1897,  1  Ch.  251. 

There  is  a  distinction  between  "  costs  "  and  "  charges  and  ex- 
penses." Where  a  trustee  defended  an  action  unreasonably  (though 
by  the  advice  of  counsel),  and  paid  the  costs  of  it,  these  were  allowed 
in  subsequent  administration  proceedings,  and  were  held  to  be  not 
costs  in  the  administration  proceedings  but  "  charges  and  expenses," 
and  therefore  not  costs-  in  the  discretion  of  the  Judge.  An  appeal  as 
to  the  allowance  of  these  costs  in  the  trustee's  accounts  was  there- 
fore held  to  lie,  and  the  costs  were  disallowed:  Re  Beddoe,  1893,  1 
Ch.  547. 

The  effect  of  this  section  is  that  a  mortgagee  may  appeal  from  Mortga- 
an  order  depriving  him  of  costs  out  of  the  estate  for  misconduct  gees'  costs 
(because  if  there  was  no  misconduct  the  costs  are  not  in  the  dis- 
cretion   of   the   Court   under   Rule   1130);    but   a   mortgagor    cannot 
appeal  from  an  order  negativing  misconduct  and   allowing  a  mort- 
gagee costs  out  of  the  estate  (because  misconduct  if  proved  would 
bring  the  costs  within  the  discretion  of  the  Judge,  and  even  though 
he  does  not  exercise  it  there  would  be  no  appeal):  Charles  v.  Jones, 
33  Ch.  D.  80. 

The  Court  has  a  discretion  to  order  costs  to  be  paid  personally  by  a  Costs  or- 
solicitor   where   there    has   been   misconduct   or   negligence,    but   an  dered  to  be 
appeal  lies  on   the  question  whether  there  has,   in   fact,  been  mis-  ^/icitor 
conduct  or  negligence:  Re  Bradford,  15  Q.  B.  D.  635,   overruling  11  personally. 
Q.  B.  D.  373;  and  see  Charles  v.  Jones,  supra. 

The  following  are  instances  of  costs  in  the  discretion  of  the  Court  Examples 

and  therefore  within  this  section: —  of  costs  in 

discretion 
Costs  of  an  interpleader  issue  disposed  of  in  Chambers:  Hartman  v.  Of  Court. 

Foster,  8  Q.  B.  D.  82;  costs  given  over  to  a  defendant  against  a  third 
party:  Hornby  v.  Cardwell,  8  Q.  B.  D.  329;  costs  refused  to  a  third 
party:  Tomlinson  v.  Northern  Ry.,  11  P.  R.  526;  costs  given  or  refused 
to  a  plaintiff  on  confessing  a  defence  under  Rule  295:  Perkins  v. 
Beresford,  47  L.  T.  515;  and  costs  of  inspection  of  property  under 
Rule  1096:  Mitchell  v.  Darley,  10  Q.  B.  D.  457;  and  costs  on  dismissal 
of  an  action  for  want  of  prosecution:  Snelling  v.  Pulling,  29  Ch. 
D.  85. 

In  a  suit  to  settle  the  priorities  between  incumbrancers,  B.,  one  of 
the  defendants,  was  ordered  to  pay  the  costs  of  the  plaintiff  and  his 
co-defendant.  B.  appealed,  and  the  decision  being  affirmed  on  the 
merits  the  Court  refused  to  vary  the  order  as  to  costs,  as  that  would 
be  pr.'K-ti' :>!'y  allowing  an  appeal  for  costs:  Harpham  v.  Shacklock,  19 
Ch.  D.  •-'•'•  P arris  v.  Aaron,  4  Ch.  D.  749. 
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Sec.  72.  Notwithstanding  this  section,  an  appeal  from  a  decision  as  to  costs 

will  lie  without  leave  if  the  Judge  has  proceeded  on  an  erroneous 
principle,  and  so  has  not  exercised  his  discretion:  see  per  Lindley, 
L.J.,  in  Young  v.  Thomas,  1892,  2  Ch.  at  p.  137;  McCausland  \.  Quebec 
F.  Ins.  Co.,  25  Ont.  330. 

Leave  to         Leave  to  Appeal.  —  Leave  to  appeal  on  a  question  of  costs  should 
appeal.        be  asked  for  when  the  judgment  in  question  is  given:  May  v.  Thomp- 
son, W.  N.  1882,  53. 

Leave  may  be  refused  where  the  amount  involved  is  small  and  the 
case  involves  matters  of  infrequent  occurrence:  Ford  v.  Mason,  15  P. 
R.  398.  Leave  to  appeal  will  not  be  given  after  the  time  for  appeal- 
ing has  elapsed  merely  on  the  ground  of  the  law  having  been  subse- 
quently altered  by  statute,  even  though  it  be  retroactive:  Eyre  v. 
Wynn-HacKenzie,  1896,  1  Ch.  135;  73  L.  T.  571. 

No  appeal  lies  from  an  order  granting  or  refusing  leave  of  appeal: 
Lane  v.  Esdaile,  1891,  A.  C.  210;  Re  Sarnia  Oil  Co.,  15  P.  R.  348"; 
Kay  v.  Briggs,  22  Q.  B.  D.  343;  Ex  p.  Stevenson,  1892,  1  Q.  B.  609; 
Re  Central  Bank,  17  P.  R.  395;  but  see  in  the  case  of  a  refusal  of 
leave:  Moore  v.  Peachey,  8  Times,  406. 


Cases  ^^e  following  are  instances  in  which  appeals  involving  questions 

where          of  principle  on  the  subject  of  costs  have  been  permitted: 

appeals  #s 

to  costs  Where  the  question  was  the  right  of  a  claimant  in  interpleader 

e  *  proceedings  to  recover  from  the  execution  creditor  the  charges  of  the 
sheriff  as  costs:  Goodman  v.  Blake,  19  Q.  B.  D.  77;  where  costs  were 
directed  to  be  first  paid  out  of  a  fund,  and  then  various  incum- 
brancers  in  order  of  priority,  and  the  fund,  after  payment  of  costs, 
was  not  sufficient  to  pay  the  first  incumbrancer,  who  appealed:  John- 
stone  v.  Cox,  19  Ch.  D.  17;  where  an  order  imposed,  as  a  condition 
of  a  new  trial,  the  payment  within  a  certain  time  of  the  costs  of  the 
first  trial:  Metropolitan  Asylum  District  v.  Hill,  5  App.  Cas.  582;  where 
at  the  trial  of  an  action  for  the  infringement  of  a  copyright  of  a 
novel,  it  appeared  that  the  defendant  before  trial  discontinued  the 
use  of  the  title  of  the  novel  objected  to,  and  therefore  the  only  order 
made  was  that  defendant  pay  the  costs  of  the  action:  Dicks  v.  Yates, 
18  Ch.  D.  76;  and  where  a  defendant  who  had  disclaimed  was  order~ 
ed  to  pay  costs:  Wansley  v.  Smallwood,  11  Ont.  App.  439. 

Where  leave  to  appeal  is  given  on  questions  of  costs  in  the  discre- 
tion of  the  Court,  the  Appellate  Court  ought  to  have  the  same  re- 
gard to  the  discretion  of  the  Judge  as  in  other  cases  in  whicE  his 
discretion  is  subject  to  review,  and  it  ought  not  to  interfere  unless 
there  has  been  a  manifest  disregard  of  principle  or  misapprehension 
of  facts:  per  Baggallay,  L.J.,  in  Re  Gilbert,  Gilbert  v.  Huddlestone,  28 
Ch.  D.  549;  Young  v.  Thomas,  1892,  2  Ch.  134;  Huxley  v.  W.  L.  Exten- 
sion, etc.,  17  Q.  B.  D.  373;  Russell  v.  Russell,  1892,  P.  152. 

As  to  the  principle  upon  which  the  Appellate  "Court  proceeds  in 
appeals  on  matters  of  discretion,  see  notes  to  sec.  76. 

Other  An  appeal  lies  from  the  decision  of  a  Judge  as  to  the  scale  on 

cases.  which  costs  should  be  taxed,  but  the  Court  will  not  interfere  unless 

he  has  proceeded  upon  a  wrong  principle,  or  made  a  manifest  slip: 
Re  Terrell,  22  Ch.  D.  473.  See  also  as  to  charges  the  allowance  of 
which  is  in  the  discretion  of  the  taxing  officer:  McGannon  v.  Clark,  9 
P.  R.  555. 
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Application  for  Leave  to  Appeal  by  Person  not  a  Party.—  Sec.  73. 
See  note  to  sec.  53,  supra. 

73.    There  shall  be  no  appeal  to  a  Divisional  Court  from  Appeals 
any  interlocutory  order,  whether  made  in  Court  or  Cham-  iocutoryer 
bers,  in  case  prior  to  The  Ontario  Judicature  Act,  1881,orders- 
there  would  have  been  no  relief  from  a  like  order  by  an 
application  to  a  Superior  Court  ;    and  there  shall  be  no 
appeal    to    the    Court  of  Appeal  from  any  interlocutory 
order  in  case  prior  to  The  Ontario  Judicature  Act,  1881, 
there  would  have  been  no  relief  from  a  like  order  by  an 
appeal  to  the  Court  of  Appeal  (a).     Any  doubt  which 
may  arise  as  to  what  orders  or  judgments  are  interlocutory, 
shall  be  determined  by  the  Court  of  Appeal.     58  Y.  c. 
12,  s.  69. 

(a)  What  follows  is  taken  from  the  Eng.  Jud.  Act,  1875,  s.  12. 
The  former  part  of  the  section  is  not  in  the  English  Act.  For  the 
cases  in  which,  before  the  Ont.  Jud.  Act,  there  was  an  appeal  to  the 
Court  of  Appeal,  see  R.  S.  O.  1877,  c.  &,  and  Whiting  v.  Hovey, 
12  Ont.  App.  119. 

Prior  to  the  Judicature  Act,  1881,  appeals  from  orders  made  by  a 
Judge  in  Court  or  in  Chambers  lay  to  the  full  Court:  see  Chy.  Ord. 
323;  R.  S.  O.  1877,  c.  39,  s.  26;  and  37  Viet.  c.  7,  ss.  17,  19,  20. 

An  order  or  judgment  is  said  to  be  interlocutory  nnlpsjp  f-he  decision 
whichever  wav  it  iiiitrh|;  be  given  would  finally  dispose  of  the  action: 
e.g.,  a  decision  dismissing  an  action  on  a  point  of  law  raised  on  the  ments  or 
pleadings  was  held  to  be  interlocutory,  because  if  the  decision  had  orders, 
been  the  other  way  it  would  not  have  disposed  of  the  action:  Salamaji 
v.  Warner,  1891,  1  Q.  B.  734;  but  in  the  earlier  case  of  Trowell  v. 
Shenton,  8  Ch.  D.  318,  an  order  overruling  a  demurrer  was  held  not 
to  be  interlocutory. 

See  generally  as  to  the  distinction  between  final  and  interlocutory 
orders,  White  v.  Witt,  5  Ch.  D.  589,  591;  Phcyscy  v.  Pheysey,  12  Ch. 
D.  305,  307;  Whiting  v.  Hovey,  12  Ont.  App.  119;  Hateley  v.  Merchants 
Despatch  Co.,  ib.  040,  and  notes  to  sec.  58  (9),  p.  76. 

The  following  have  been  held  to  be  interlocutory  orders:  An  order 
that  a  case  be  tried  by  jury:  Swindell  v.  Birmingham,  3  Ch.  D.  127; 
a  rule  absolute  for  a  new  trial:  Highton  v.  Treherne,  48  L.  J.  Ex. 
167;  an  order  discharging  a  rule  for  a  new  trial:  Wilks  v.  Judge,  W. 
N.  1880,  98;  a  refusal  to  remit  an  award  to  an  arbitrator:  Re  Delagoa 
Bay  Ry.,  etc.,  37  W.  R.  578;  an  order  on  the  trial  of  an  interpleader 
issue:  Me  Andrew  v.  Barker,  7  Ch.  D.  701;  McNair  v.  Audenshaw,  1891, 
2  Q.  B.  502  (but  see  Whiting  v.  Hovey,  supra)',  an  order  for  final  judg- 
ment under  Rule  603:  Standard  Discount  Co.  v.  La  Orange,  3  C.  P. 
D.  67;  an  order  setting  aside  a  demurrer  as  frivolous:  Kandick  v. 
Morrison,  2  S.  C.  R.  14;  an  order  providing  for  defendant's  costs,  the 
action  not  being  further  proceeded  with:  Re  Lewis,  31  Ch.  D.  623; 
the  judgment  of  a  Div.  Court  affirming  the  judgment  of  a  County 
Court  in  an  interpleader  issue:  Hughes  v.  Little,  18  Q.  B.  D.  32,  re- 
versing 17  Q.  B.  D.  204;  an  order  after  final  judgment  in  regard 
to  a  set-off  of  costs,  payable  under  the  judgment:  Blakey  v.  Latham, 
43  Ch.  D.  23;  an  order  striking  out  a  statement  of  claim:  Jones  v. 
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Sees.  74,75.  Insole,  64  L.  T.  703;  an  order  directing  a  review  of  taxation:  Ex  p. 
Phillips,  19  Q.  B.  D.  234;  an  order  refusing  a  motion  to  set  aside 
a  judgment  signed  on  default:  see  O'Donohue  v.  Bourne,  27  S.  C.  R. 
654;  an  order  refusing  application  to  have  issues  tried  by  a  jury: 
Demers  v.  Bank  of  Montreal,  27  S.  C.  R.  197;  and  an  order  directing 
an  issue  in  an  interpleader  matter:  Hunter  v.  Hunter,  18  C.  L.  T.  114. 

The  decision  of  the  Court  upon  a  special  case  stated  by  an  arbitra- 
tor, who  is  thereupon  to  make  his  award,  is  an  interlocutory  order: 
Collins  v.  Vestry  of  Paddington,  5  Q.  B.  D.  368;  but  in  SherbrooJce  v. 
Tuffnell,  9  Q.  B.  D.  621,  it  was  held  that  a  decision  upon  a  special 
case  must  be  treated  as  a  final  order,  unless  the  decision  of  the 
Court  could  not,  in  any  event,  necessitate  the  entering  of  final 
judgment. 

The  following  has  been  held  to  be  final:  —  A  judgment  for  fore- 
closure, even  before  final  order:  Smith  v.  Davies,  55  L.  J.  Chy.  496, 
54  L.  T. 

Interloou-        Interlocutory  Orders,  When  Appealable.  —  Not  all  of  the  orders,   hw- 
tory  order,  ever,  which  are  in^r1r>^1lfr>ry  og 


»ealabie~  Some  are  appealable,  as  having  been  appealable  before  the  Ont.  Jud. 
Act,  1881:  see  Bull  v.  N.  British,  12  P.  R.  284;  and  as  to  some  an 
appeal  is  expressly  given  by  the  Rules;  thus  an  order  of  a  Judge 
in  Chambers,  made  upon  appeal  from  an  order  of  the  Master  in 
Chambers,  granting  summary  judgment  under  Rule  603,  is  an  inter- 
locutory order,  but  an  appeal  lies  from  it  to  a  Divisional  Court,  under 
Rule  777:  Bank  of  Toronto  v.  'Kelly,  17  P.  R.  250. 

(This  section  does  not  prevent  an  appeal  to  a  Divisional  Court 
from  an  order  of  a  Judge  in  Chambers  on  appeal  from  a  certificate 
of  taxation:  Talbot  v.  Poole,  15  P.  R.  274;  see  Rule  717. 

An  order  by  a  Judge  in  Court,  directing  the  execution  by  defen- 
dants (mortgagees)  of  a  conveyance  or  discharge  directed  by  a  pre- 
vious judgment,  was  said  not  to  be  interlocutory.  But  if  interlo- 
cutory it  would  be  appealable  notwithstanding  this  sec.:  Bull  v.  N. 
British,  etc.,  Co.,  12  P.  R.  284. 

only  one        "74.  There  shall  not  be  more  than  one  appeal  in  this 

appeal  to      -r-»         •  r  i  IT 

be  allowed,  Jrrovmce  irom  any  judgment  or  order  made  in  any  action 


C// 


or  matter?  save  only  at  tne  instance  of  the  Crown  in  a 
case  in  which  the  Crown  is  concerned;  and  save  in  cer- 
tain  other  cases  hereinafter  specified.  58  Y.  c.  12,  s.  70; 
c.13,8.2. 

Appeals  to  Divisional  Courts. 

^'  Subject  t°  sections  72  and  73  of  this  Act,  an  ap- 
ai  court,     peal  shall  lie  to  a  Divisional  Court  of  the  High  Court,  in 
£"*•  the  following  cases  :  — 

of  1.  From  any  judgment  or  order  of  a  Judge  of  the 

Judge.  High  Court  in  Court,  whether  at  the  trial  or 

otherwise; 


(-1) 
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2.  From  the  Master  in  Ordinary  except  as  to  deci-  ^75.  ^ *f* 

sions  or  rulings  upon  questions  of  practice,  or  ordinary,    'r 
in  his  jurisdiction  in  Chambers; 

3.  From  County  Courts,  as  provided  in  The  County  gSSfJ.3^ 

Courts  Act', 

4.  From  Surrogate  Courts  or  a  Surrogate  Judge,  as  under  Rev. 

provided  in  The  Surrogate  Courts  Act  and  The  s.  IBS.     ^  ^  ' 
Act  respecting  Infants; 

5.  From  Division  Courts  as  provided  in  The  Division  g^*^-  '  &f# . 

Courts  Act;  fa  ffc  t 

6.  From  Provisional  Judicial  District  Courts,  as  pro-  ggJ^SfJ^ 

vided  in  The  Unorganized  Territories  Act'        under  Rev. 

Stat.  c.  109. 

7.  From  Stipendiary  Magistrates,  as  provided  in  sec-  under  Kev. 

tion  71  of  The  Unorganized  Territories  Act; 

8.  From  a  Judge  of  a  County  Court  upon  an  appeal 

from  a  conviction  or  order  arising  out  of  or 
under  The  Liquor  License  Act,  as  provided  in 
the  said  Act; 

9.  From  a  Judge  of  a  County  Court,  as  provided  in 

The  Act  respecting  Water  Privileges', 

10.  From  a  Judge  of  a  County  Court,  or  Stipendiary 
Magistrate,  as  provided  in  The  Act  for  Pro- 
tecting  the  Public  Interest  in  Rivers,  Streams, 
and  Creeks.  58  V.  c.  12,  s.  71  (3-11);  c.  13, 
s.  11  (3-11);  59  Y.  c.  18,  s.  3,  Sched.  (6);  60 
V.  c.  14,  s.  88. 

This   section  does  not  contain  an  enumeration  of  all  the  matters  Appeals  to 
in   respect  of   which   a   Divisional    Court   has  jurisdiction,   when  or-  Divisional 
iginally  enacted  by  58  Viet.  c.  TZ,  s.  71,  and  c.  13,  s.  ll,  its  main  "" 
object  was  to  transfer  jurisdiction  in  appeal  in  certain  matters  from 
the    Court   of   Appeal   to   a   Divisional    Court   of   the   High   Court. 
As  to  jurisdiction  of  Divisional  Courts,  see  also  Rules  117,  770,  777, 
778-780. 

Judgments  of  a  Single  Judge  at  the  Trial. — See  as  to  these 
Rules  778-797,  and  notes. 

An  appeal  lies  from  an  order  at  the  trial  directing  a  case  to  stand 
over  to  add  parties:  Payne  v.  Caughell,  24  Ont.  App.  550. 

Judgments  of  a  Single  Judge  in  Court,  not  at  the  trial. — 

Before  58  Viet.  c.  13,  s.  11  (3)  (c.  12,  s.  71),  an  appeal  in  such  case 
did  not  lie  to  a  Divisional  Court:  see  Re  Gallerno,  40  U.  C.  Q.  B. 
379;  McTiernan  v.  Frazer,  9  P.  R.  240;  Wansley  v.  Smallicood,  10  P. 
R.  233. 

See  also  Rule  772,  and  notes. 
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Sec.  76.  Orders  of  a  Judge  in  Chambers.  —  Appeals  in  such  cases  are 

Appeals  to  regulated  by  Rule  111. 

An  aPPeal  does  not  lie  to  a  Divisional  Court  from  the  order  of 
a  Judge  under  R.  S.  O.  c.  164,  s.  12,  dispensing  with  the  concurrence, 
for  the  purpose  of  barring  dower,  of  the  wife  of  an  owner  of  land 
selling  or  mortgaging  it  free  from  dower:  Re  Rush,  10  C.  L.  T.  184; 
and  see  R.  _S.  O.  c.  76,  s.  6. 

Master  in  Ordinary.  —  An  appeal  from  the  Master's  report  is 
under  this  clause  to  the  Divisional  Court:  see  also  Rule  770. 

An  appeal  from  orders  by  the  Master  under  his  Chambers  juris- 
diction: (see  Rule  698),  is  regulated  by  Rule  767. 

An  appeal  not  from  the  report,  but  from  a  certificate  of  a  ruling 
on  a  point  of  practice  in  the  Master's  office,  but  not  made  by  virtue 
of  the  Master's  jurisdiction  in  Chambers,  under  Rule  698,  would 
seem  to  be  to  a  Judge  in  Court  under  Rule  771,  in  the  same  manner 
as  a  like  appeal  from  a  Local  Master. 

County  Court  Appeals.  —  See  notes  to  Rules  793-797. 

Surrogate  Court  Appeals.  —  R.  S.  O.  c.  59,  s.  36,  and  Rules  57- 
59  of  the  Surrogate  Court  Rules,  regulate  such  appeals. 

The  service  of  a  notice  of  appeal,  and  the  deposit  Avith  the  Regis- 
trar of  the  Surrogate  Court,  as  security,  of  an  unmarked  check 
for  $100,  payable  to  the  order  of  the  Registrar,  but  never  cashed  by 
him,  was  held  not  to  be  compliance  with  Rule  57  of  the  Surrogate 
Rules,  and,  therefore,  the  appeal,  not  having  been  lodged  and  brought 
within  15  days,  as  required  by  R.  S.  O.  c.  59,  s.  36,  was  quashed: 
Re  Wilson,  17  P.  R.  407. 

Division  Court  Appeals.  —  Under  The  Division  Courts  Act,  R. 
S.  O.  c.  60,  s.  154,  an  appeal  does  not  lie  to  a  Divisional  Court  until 
a  new  trial  has  been  applied  for:  Cole  v.  Halliday,  33  C.  L.  J.  120; 
17  C.  L.  T.  53. 

The  right  of  appeal  from  a  Division  Court  is  not  lost  because  the 
Judge  of  the  Division  Court  omits  to  take  notes  of  the  evidence:  see 
Sullivan  v.  Francis,  18  Ont.  App.  121.  Whore  the  evidence  in  such 
a  case  cannot  be  agreed  on,  or  otherwise  supplied,  it  may  be  necessary 
for  the  Divisional  Court  to  direct  a  new  trial:  II).;  Davidson  v.  Head, 
before  C.P.,  Divisional  Court,  7th  April,  1898. 

The  Divisional  Court  has  no  jurisdiction  to  extend  the  time  for 
taking  steps  in  a  Division  Court  appeal;  such  a  matter  is  for  the 
Judge  of  the  Court  below:  Owen  v.  Sprung,  28  Ont.  607. 

The  Water  Privileges  Act.—  The  costs  of  such  appeals  are  in 
the  discretion  of  the  Divisional  Court,  and  are  not  part  of  "  tCe 
practice  and  proceedings  upon  the  appeal,"  which  are  subject  to 
regulation  by  the  Judge  to  whom  application  for  leave  is  made, 
under  R.  S.  O.  c.  141,  s.  18:  Re  Burnham,  16  P.  R.  390. 

Dominion  Hallway  Act.  —  See  Birely  v.  T.  H.  &  B.  Ry.,  in  note 
to  sec.  76,  infra,  p.  124. 

Appeals  to  the  Court  of  Appeal. 


Subject  to  the  exceptions  and  provisions  contained 
to  court'of  in  this  Act,  an  appeal  shall  lie  to  the  Court  of  Appeal  from 
.every  judgment,  order    or    decision    of    the    Hiffli    Court 
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whether  the  judgment,  order  or  decision  was  that  of  a Sec-  76« 
Divisional  Court  or  of  a  Judge  in  Court,  [and  including 
cases  tried  with  a  jury  where  the  appellant  complains  of 
the  judgment  and  asks  in  the  alternative  for  a  new  trial] . 
58  V.  c.  12,  s.  72;   59  V.  c.  18,  s.  13. 

The  words  in  brackets  must  be  taken  to  be  modified  by  Rule  782, 
so  far  as  an  appeal  directly  from  a  judgment  at  the  trial  is  con- 
cerned, where  a  new  trial  is  desired  either  as  the  only  relief,  or  as 
alternative  relief. 

"  Judgment,  Order,  or  Decision."— This  section  only  applies  to 
.judgments  or  ordorq  pronounced  by  a  Divisional  Court,  or  by  a  Judge 
sitting  in  Court,  in  civil  proceedings. 

Appeals  from  judgments  or  orders  pronounced  by  a  Judge  or  officer 
in  Chambers  are  regulated  by  Rules  111  and  707. 

A  right  of  appeal  must  be  given  by  express  enactment.  It  does 
not  exist  in  the  nature  of  things:  Sandback  v.  N.  Stafford-shire  Ry^Z 
Q.  u.  b.  4. 

Qucsre  whether  an  appeal  lies  from  an  order  where  it  expresses  the 
opinion  of  the  Court,  not  being  a  judicial  decision,  but  merely  con- 
sultative: Re  Arbitration,  Knight  &  Tabernacle,  B.  8.  41  W.  R.  35;  67 
L.  T.  403;  or  from  a  decision  of  the  High  Court  on  a  question  sub- 
mitted to  it  under  a  special  enactment  enabling  that  course  to  be 
taken:  Ex  p.  County  Council  of  Kent,  etc.,  39  W.  R.  465. 

Qucere  whether  an  appeal  may  be  had  from  an  order  obtained  by 
default  in  appearing  to  oppose  it:  see  Re  Morris,  Ex  p.  Streeter,  19 
Ch.  D.  216;  Walker  v.  Budden,  5  Q.  B.  D.  267;  Allum  v.  Dickenson, 
30  W.  R.  930. 

The  fact  that  a  party  is  in  contempt  in  the  action  is  no  bar  to  his  Appeals  by 
proceeding  with  the  action  in  the  ordinary  way.    The  contempt  is  ^ontenipt1 
only  a  bar  to  his  asking  the  Court  for  an  indulgence:  Ferguson  v. 
Elgin,  15  P.  R.  399.    He  may  of  course  appeal  from  the  order    put- 
ting him  in  contempt:  McGregor  v.  McDonald,  1  C.  L.  T.  20;  and  also 
from  the  order  which   he  has   disobeyed:  Ferguson  v.  Elgin,   supra', 
McLeod  v.  Noble,  24  Ont.  App.  459. 

The  express  provisions  of  sec.  47  of  the  Eng.  Jud.  Act  of  1873,  Criminal  or 
prevent  an  appeal  from  an  order  punishing  a  stranger  to  an  action  9 »aRi~ 
for  contempt  of  Court,  where  the  contempt  is  of  a  criminal  charac- 
ter,  though  not  perhaps  indictable,  e.g.,  for  publishing  statements 
calculated  to  prejudice  the  fair  trial  of  an  action,  such  an  order 
being  a  criminal  matter  or  proceeding:  O'Shea  v.  O'Shea,  15  P.  D.  59; 
62  L.  T.  713;  Ellis  v.  The  Queen,  22  S.  C.  R.  7.  In  Ontario  it  seems 
doubtful  whether  an  appeal  lies  in  such  a  case:  see  Ont.  J.  A.,  sec. 
191,  though  an  appeal  was  entertained  in  Reg.  ex  rel.  Frelitz  v.  How- 
land,  14  Ont.  App.  184;  16  S.  C.  R.  197,  where  no  objection  to  the 
jurisdiction  appears  to  have  been  raised:  (see  the  remarks  in  Ellis  v. 
The  Queen,  22  S.  C.  R.  at  p.  13);  but  an  anneal  lies^from  orders  ad- 
judging a  party  to  be  in  contempt  for  not  nhpving  .in  order  of  the 
Cjmrt:  Reg.  v.  Barnardo,  23  Q.  B.  D.  305;  Re  Preston,  11  Q.  B.  D. 
545;  Re  Dudley,  12  Q.  B.  D.  44;  Re  Hardwick,  12  Q.  B.  D.  148;  Re 
Johnson,  20  Q.  B.  D.  68;  Re  Wray,  36  Ch.  D.  138. 

As  to  appealing  from  a  refusal  to  commit  for  contempt,  see  Jar- 
main  v.  Chatterton,  20  Ch.  D.  493;  Ashicorth  v.  Outram,  5  Ch.  D.  943; 
Debenham  v.  Wardroper,  48  L.  T.  235;  Krehl  v.  Burrell,  W.  N.  1883, 
177;  see  also  notes  to  Rule  855,  and  to  sec.  72. 
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Sec.  77. 

Appeals 
from  dis- 
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Discretionary  Orders. — Where  a  judgment  or  order  is  appeal- 
able under  this  section,  it  remains  appealable  though  made  in  the 
exercise  of  judicial  discretion.  In  such  case  however  the  Court 
does  not  in  general  interfere,  though  it  may  disapprove,  unless 
in  a  strong  case,  or  when  the  discretion  was  exercised  on 
a  wrong  principle:  Golding  v.  Wharton,  1  Q.  B.  D.  374;  Watson  v. 
Rodwell.  3  Ch.  D.  380;  Huggons  v.  Tweed,  10  Ch.  D.  359,  cases 
respecting  the  striking  out  of  pleadings:  Byrd  v.  Nunn,  7  Ch. 
D.  286,  287;  Laird  v.  Briggs,  16  Ch.  D.  663;  respecting  allow- 
ance of  amendments:  Swindell  v.  Birmingham  Syndicate,  3  Ch.  D. 
127;  Ormerod  v.  Todmorden,  8  Q.  B.  D.  664,  respecting  the  mode  of 
trial:  Papayanni  v.  Coutpas,  W.  N.  1880,  109;  Walling  ford  v.  Mutual 
Soc.,  5  App.  Cas.  685,  709,  as  to  allowing  a  defendant  to  defend 
on  a  motion  under  Rule  603.  See  also  Jarmain  v.  Chatterton,  20  Ch. 
D.  493,  and  notes  to  sec.  72. 

R.  S.  O.  1877,  c.  38,  s.  18  (3),  provided  that  there  should  be  no 
appeal  in  cases  where  a  new  trial  was  granted  or  refused  upon  mat- 
ter of  discretion  only.  That  section  was  repealed  by  R.  S.  O.  1887, 
and  an  appeal  in  such  cases  is  now  governed  by  the  general  rule  as  to 
appeals  from  discretionary  orders.  The  above  mentioned  sub-sec. 
18  (3)  was  held  to  apply  only  where  an  appeal  was  brought  from  a 
judgment,  in  which  a  discretion  had  been  exercised:  Moore  v.  Con- 
necticut Mutual,  6  App.  Cas.  644. 

As  to  an  appeal  from  an  order  granting  or  refusing  leave  to  appeal, 
see  notes  to  sec.  72,  supra. 

Interpleader. — Quwre  whether  an  appeal  lies  to  the  Court  of 
Appeal  from  the  decision  upon  the  trial  of  an  interpleader  issue: 
Whiting  v.  Hovey,  12  Ont.  App.  119,  where  the  Court  was  divided  in 
opinion:  but  see  now  Rules  6  (e)  and  783,  sec.  76  of  the  Jud.  Act, 
and  OraJiam  v.  Temperance,  etc.,  17  P.  R.  271. 

Habeas  Corpus. — There  is  no  appeal  to  a  Divisional  Court  frpm_ 
a  decision  of  a  Judge_m_Ch ambers  on  a  habeas  <-'nri><ix  application, 
uiidel'  R.  &.  U.  c.  83,  s.  !._    Th^rt*  is  only  nn  anneal  to  the  Court  J)f 
Apj2galr  as  provide^  by  «PP   R  of  that  Ar*'  Re  Harper,  23  Ont.  63. 


Dom.  Railway  Act.  —  Under  51  Viet.  c.  29.  s.  101  (D),  an  appeal 
lies  by  either  party  from  an  award  of  compensation  exceeding  $400, 
either  to  the  Court  of  Appeal  or  to  the  High  Court  of  Justice,  but 
if  an  appeal  is  taken  to  the  latter  tribunal,  no  further  appeal  lies 
by  either  party  to  the  Court  of  Appeal:  Re  Birely  and  T.  H.  &  B.  Ry. 
Co.,  25  Ont.  App.  88. 


aPpea^  shall  not  lie  from  any  judgment 
or  order  of  a  Divisional  Court,  except  as  hereinafter  pro- 
Vided. 


Party  ap- 


(2)  In  case  SL  party  appeals  to  a  Divisional  Court  of  the 
High  Court  in  a  case  in  which  an  appeal  lies  to  the  Court 
of  Appeal,  the  party  so  appealing  shall  not  be  entitled  to 
parties61"  afterwards  appeal  from  the  said  Divisional  Court  to  the 
Court  of  Appeal,  but  any  other  party  to  the  action  or 
matter  may  appeal  to  the  Court  of  Appeal  from  the  judg- 
ment  or  order  of  the  Divisional  Court.  58  V.  c.  12,  s.  73 
(1,  2);  c.  13,  s.  13  (1,  2). 
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Appeals  from.  Orders  in  Chambers.—  -Sub-section  CO  prevents  Sec.  77. 

an    appeal    from    the    Order    ftf    f1     P'^''°^""1    Pnrirt    ma/lo    nr»    ar.    nppmil 

from  an  order  in  rimmhors.  "  except  as  hereinafter  provided."  i.e., 
except  by  leave  obtainer]   ynrlpr  anh-spgi-inna  /3) 


Bourne  v. 


O'Donohoe,  17  P.  R.  274;  Qraham  v.  Temperance,  etc.,   Co.,  17  P.  R. 
271. 

Appeals  from  Judgments  and   Court  Orders. 

In  High  Court  cases  an  appeal  lies  to  either  i1-  "nivisjftnn.l  Conrt  or 
the  Court  of 


/o 


1.  From  a  judgment  pronounced  at  the  trial  where  the  appeal  does 
not  involve  a  new  trial,  within  Rule  782:  Rule  783;  sec.  76; 

2.  From  a  judgment  or  order  of  a  Judge  in  Court  not  pronounced 
at  the  trial:  sees.  75  (1),  76. 

In  these  cases  therefore  the  appellant  must  elect  to  which  Court 
he  will  appeal,  and  if  he  appeals  to  the  Divisional  Gmirt  he  cannot 
appeal  trojnJtfLdecision  to  th"e  Court  of  Appeal. 

Where  there  has  been  a  trial  by  jury,  if  a  new  trial  is  desired  by  the 
appellant,  either  as  the  only  result  of  his  appeal,  or  as  alternative 
relief,  he  must  move  in  the  Divisional  Court,  and  not  in  the  Court 
of  Appeal;  and  as  he  has  no  choice  or  election  to  make  between  the 
Divisional  Court  and  the  Court  of  Appeal,  he  may  appeal  from  the 
decision  of  the  Divisional  Court  to  the  Court  of  Appeal. 

Where  the  Judge  at  the  trial  does  not  pronounce  a  judgment,  but 
directs  the  case  to  stand  over  to  add  parties,  either  party  may  appeal 
from  his  decision  to  a  Divisonal  Court,  and  consent  to  that  Court 
giving  judgment  on  the  merits,  and  from  such  judgment  an  appeal 
lies  by  either  party  to  the  Court  of  Appeal,  without  leave:  Payne  v. 
CaugJiell,  24  Ont.  App.  556. 

An  appeal  lies  without  leave  from  the  judgment  on  the  trial  of  an 
issue,  though  the  issue  was  directed  by  an  order  in  Chambers: 
Graham  v.  Temperance,  etc.,  Co.,  17  P.  R.  271. 

County  Court  Appeals.  —  Sub-sections  (2),  (4)  relate  only  to  High 
Court  cases:  see  sub-section  (3).  Appeals  from  County  Courts  lie 
to  a  Divisional  Court,  under  sec.  75  (3),  and  sub-sec.  (1)  of  this 
section  prohibits  a  further  appeal  from  the  Divisional  Court:  see 
McVeain  v.  Ridler,  17  P.  R.  354. 

(3)  Except  where  an  appeal  lies  under  the  preceding  Appeal  on 
subsection  from  a  Divisional  Court  to  the  Court  of  Appeal, 
an  appeal  to  the  Court  of  Appeal  shall  not  lie  from  a  judg-  S 
rnent  or  order  of  a  Divisional  Court  pronounced  on  an/o. 
appeal  in  a  cause  or  matter  in  the  High  Court  (a)  to  such 
Divisional  Court  except  by  special  leave  first  obtained  upon 
an  application  to  such  Divisional  Court,  or  to  the  Court 
of  Appeal  or  a  Judge  thereof.     58  V.  c.  12,  s.  73  (3),  part; 
c.  13,  s.  13  (3),  part;   59  Y.  c.  18,  Sched.  (7). 

(a)  The  words  "  in  a  cause  or  matter  in  the  High  Court  "  were 
introduced  by  59  Viet.  c.  18,  Sched.  (7),  so  as  to  prevent  the  applica- 
tion of  sub-sections  (2)-(4)  to  County  Court  cases. 


//.*, 
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If  P.f? 


Sec.  77.  ^  rj^e  gracing  or  refusing  of  such  leave  shall  be  in 
Court  or  the  discretion  of  the  Court  or  Judge  applied  to  therefor, 
application  in  view  of  all  the  circumstances  ;  and  in  case  of  such  leave 
to'appeai.  being  granted,  such  terms  and  conditions  may  be  imposed 
9o  as  ^ie  ^ourt  or  JU(ige  sees  fit;  but  such  leave  shall  not 
/  be  granted  unless,  besides  being  in  the  opinion  of  the  Court 
or  Judge  a  proper  case  for  the  granting  of  the  leave,  the 
case  falls  within  one  or  more  o~f  t.1ip  f  nil  raving  p.asfp^  |T]flt 
is  to_say  :- 

(a)  Where  the  matter  in  controversy  on  the  proposed 
appeal  exceeds  the  sum  or  value  of  $1,000  ex- 
clusive of  costs,  or  involves  indirectly  or  other- 
wise that  sum  or  value;  or 

(6)  Where  such  matter  involves.  the  validity  of  a 
patent  ;  or 

(c)  Where  the  judgment  or  order  involves  a  question 

of  law  or  practice  on  which  there  have  been 
&k  /\.  Q  0  .  conflicting  decisions  or  opinions  by  the  High 
Court  of  Justice,  or  by  Judges  thereof;   or 

(d)  Where   a   judgment   or   order  is  in  regard   to   a 

matter  of  practice,  but  affects  the  ultimate 
rights  of  parties  to  the  action  to  the  extent  of 
the  said  sum  or  value  ;  or 

(e)  Where  there  are  other  sufficient  special  reasons, 

for  treating  the  case  as  exceptional  and  allow- 
ing  a  further  appeal.  58  V.  c.  12,  s.  73  (4); 
c.  13,  s.  13  (4). 

Clause  («).       The  restrictions  on  appeals  contained  in   sec.   77    are  not  in  the- 
English  Acts. 

The  test  as  to  determining  the  matter  in  controversy  on  an  appeal 
was  defined  in  Macfarlane  v.  Leclaire,  15  Moo.  P.  0.  C.  181.  The 
judgment  is  to  be  looked  at  as  it  affects  the  interest  of  the  party 
who  is  prejudiced  by  it.  This  test  has  been  recognized  as  the  correct 
one  by  the  Jud.  Committee  of  the  Privy  Council  which  has  accord- 
ingly determined  that  on  an  appeal  by  a  defendant,  the  proper  mea- 
sure of  value  for  determining  the  question  of  the  right  to  appeal 
is  the  amount  recovered  in  the  action,  not  the  amount  claimed  by  the 
plaintiff  in  his  pleadings:  Allan  v.  Pratt,  13  App.  Cas.  780;  59  L.  T. 
674;  see  also  Foster  v.  Emory,  14  P.  R.  1;  and  Cassette  v.  Dun,  I'd 
S.  C.  R.  222;  Hunt  v.  Taplin,  30  C.  L.  J.  459;  24  S.  C.  R.  36.  There- 
fore where  the  plaintiff  appeals  to  the  Court  of  Appeal,  if  he  has 
acquiesced  in  the  judgment  of  the  Court  below,  scmble  the  amount 
of  the  judgment,  and  not  the  amount  originally  claimed  by  him,  is 
the  amount  in  question  as  regards  the  appeal.  Thus,  where  the 
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plaintiff  claimed   $5,000  and   recovered  a  judgment  for  $200,  from  Sec.  77. 
which   he    did    not    appeal,    but   which    was    subsequently    reversed 
on  the  defendant's  appeal  and  the  action  dismissed,  for  the  purpose 
of  an  appeal  by  the  plaintiff  from  this  latter  decision  $200  was  held 
to    be  the   amount   in  question,    and   therefore   formerly    no   appeal 
lay   to  the   Supreme   Court:  Monette  v.   Lefcbvre,   16   S.    C.   R.  "3~87;. 
but  in  the  case  of  appeals  to  the  Supreme  Court,  the  amount  origin-j 
ally   claimed   by   the   plaintiff  is  now   the   amount   in   question:  seel 
54  &  55  Viet.  c.  25  (D);  60-61  Viet.  c.  34  (D);  Laberge  v.  Equitable 
Life  Assce.  Co.,  24  S.  C.  R.  59;  Citizens  Light  &  Power  Co.  v.  Parent, 
27  S.  C.  R.  316;  that  is  also  the  rule  in  the  case  of  appeals  to  the 
Privy  Council:     16. 

For  the  purpose  of  determining  the  amount  involved,  interest  on 
the  amount  for  which  judgment  has  been  given  in  the  Court  below 
cannot  be  taken  into  account:  Foster  v.  Emory,  supra. 

Where  bank  shares  are  in  question  the  market,  and  not  the  par 
value,  determines  the  amount  in  question:  Muir  v.  Carter,  16  S.  C. 
R.  473. 

In  an  action  to  set  aside  a  fraudulent  conveyance,  the  amount  in 
dispute  is  the  amount  of  the  plaintiff's  claim,  and  not  the  value  of 
the  property  conveyed  where  it  is  of  greater  value  than  the  plaintiff's 
claim:  Flatt  v.  Ferland,  21  S.  C.  R.  32;  Lachance  v.  xoc.iete  des  Frets, 
etc.,  26  S.  C.  R.  200;  and  see  Jermyn  v.  Tew,  34  C.  L.  J.  378. 

Where  the  action  is  ejectment  and  for  mesne  profits,  both  the  value 
of  the  estate  and  the  mesne  profits  are  to  be  taken  into  account 
in  determining  the  amount  at  stake:  MoMdeen  v.  Pitchcy,  1893,  A. 
C.  193. 

Leave  to  Appeal. — In  O'Donohoe  v.  Whitty,  9  P.  R.  361,  bills  of  Leave  to 
costs  amounting  to  $250.10  were,  on  taxation,  reduced  to  $187.10,  appeal, 
and  the  client  desired  to  appeal;  the  Court  held,  following  Macfarlane 
v.  Leclaire,  that  the  matter  in  controversy  was  whether  the  appellant 
was  liable  to  pay  as  much  as  $187.10.    The  Divisional  Court  in  that 
case  subsequently  granted  leave  to  appeal,  as  the  case  involved  the 
construction  of  clause  14  of  the  form  appended  to  R.   S.  O.  1887, 
c.  107,  a  question  of  general  interest,  and  affecting  solicitors  at  large 
and  other  parties  besides  the  parties  to  the  litigation:  S.  C.  19  C. 
L.  J.  9. 

Where  the  amount  involved  in  an  interpleader  issue  was  under 
$500  (the  amount  mentioned  in  the  section  then  in  force,  R.  S.  O. 
1887,  c.  44,  s.  67),  but  it  was  alleged  that  the  decision  of  the  Divi- 
sional Court,  desired  to  be  appealed  from,  affected  the  right  to  other 
property  amounting  to  $2,000,  it  was  held  that  the  decision  in  this 
matter  was  not  conclusive  as  to  the  right  to  the  other  property,  an3 
therefore  there  was  no  sufficient  ground  for  granting  leave  to  appeal: 
Beaty  v.  Bryce,  19  C.  L.  J.  9. 

Leave  will  not  be  granted  after  the  time  for  appealing  has  ex- 
pired, merely  because  a  statute  has  since  been  passed  altering  the 
law,  even  though  it  be  retrospective:  Eyre  v.  Wynn-MacEenzie,  1896, 
1  Ch.  135;  73  L.  T.  571. 

See  also  Baddin  v.  Sutherland,  20  C.  L.  J.  146;  4  C.  L.  T.  205;  and 
Hamilton  Prov.  Loan  Co.  v.  Dumlle,  20  C.  L.  J.  147;  4  C.  L.  T.  205. 

Leave  was  granted  to  appeal  from  an  order  of  a  Divisional  Court 
affirming,  but  on  different  grounds,  the  judgment  at  the  trial  dismiss- 
ing the  action,  where  no  lapse  of  time  had  occurred  to  prejudice  the 
plaintiff's  claim  to  the  consideration  of  the  Court,  the  injury  in  respect 
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Sees.  78-80.  to  which  he  sued  being  a  serious  one,  and  there  being  no  authority 
upon  the  question  of  law  decided  by  the  Divisional  Court:  S  pence 
v.  G.  T.  Ry.  Co.,  17  P.  R.  172. 

Leave  was  granted  where  the  proposed  appeal  was  from  an  order 
refusing  to  set  aside  a  judgment  obtained  by  default  in  an  action 
for  recovery  of  land,  where  the  omission  to  tile  defence  was  due  to 
a  mere  slip  of  the  solicitor,  application  for  relief  was  made  promptly, 
and  the  action  had  been  directed  to  be  brought  on  the  staying,  by  a 
previous  action,  of  proceedings  under  a  power  of  sale  in  a  mortgage, 
presumably  because  the  plaintiff's  right  to  exercise  the  power  was 
not  clear:  Bourne  v.  O'Donohoe.  17  P.  R.  274. 

Procedure.  Where  leave  to  appeal  is  necessary  it  should  be  applied  for,  if  not 
when  the  judgment  was  given,  at  any  rate  within  the  time  within 
wrhich  an  appeal  should  be  commenced:  see  McCrae  v.  White,  9  P. 
R.  288;  May  v.  Thompson,  W.  N.  1882,  53,  and  Rule  799. 

All  parties  should  be  represented  on  an  application  for  special 
leave:  Downes  v.  Somerville,  56  L.  T.  424. 

No  appeal       ^To  appeal  lies  from  an  order  granting  or  refusing  leave  to  appeal 
from  order.  Re  Sarnia  Oil  Co.,  15  P.   R.  348:  Lane  v.  Esdaile,  1891,   A.   C.  210: 

Kay  v.  Briggs,  22  Q.  B.  D.  343;  Ex  p.  Stevenson,  1892,  1  Q.  B.  609; 

and  therefore  leave  to  appeal  from  such  an  order  will  not  be  given: 

Re  Central  Bank  of  Canada,  17  P.   R.  395;  but  see  in  the  case  of  a 

refusal  of  leave,  Moore  v.  Peachey,  8  Times,  406. 

Limitation  of  time  for  appealing. 

Time  with-     78.   Subject  to  the  provisions  of  this  Act  all  appeals 
appeals      from  a  judgment   or   order   of   the   High  Court  shall   be 


st  brought  to  hearing  within  one  year  [from  the  date  there- 
to a  r°ught  °fl>  or  within  such  further  time  as  the  Court  of  Appeal  or 
hearing,  a  Judge  thereof  may  allow.  58  Y.  c.  12,  s.  74. 

Instead  of  the  words  in  brackets  the  section  formerly  (as  R.  S.  O. 
1887,  c.  44,  s.  73),  had  the  words  "  after  the  giving  of  the  judgment, 
decision,  rule  or  order,"  under  which  language  it  was  held  that  the 
year  counted  from  the  day  on  which  the  judgment,  etc.,  was  "pro- 
nounced, not  from  the  time  when  it  was  drawn  up  or  entered:  Platt 
v.  G.  T.  Ry.  Co.,  12  P.  R.  380;  see,  however,  Robertson  v.  Wigle,  15 
S.  C.  R.  2*4.  The  effect  of  the  present  section  is  the  same.  A  judg- 
ment or  order  must  have  a  date,  which  must  be  the  date  of  pro- 
nouncing the  judgment  or  order:  see  Rul%  629. 

Time  with-     *7O.  If  the  appeal  is  from  an  interlocutory  order,  then 

in  which  -I  Ti   1     •  .•/  .     ". 

appeals  the  appellant  shall  bring  the  same  to  a  hearing  within  six 
iocutoryer"  months  from  the  pronouncing  of  the  same,  or  within  such 
must  be  further  time  as  the  Court  of  Appeal  or  a  Judge  there- 

c-   12    s-   ^5- 


As  to  interlocutory  orders,  see  note  to  sec.  73. 

Time  to  be  SO.  The  time  limited  for  appealing  from  a  judgment 
fromtbe  or  order,  which  does  not  become  absolute  upon  the  same 
orlwaer1*  being  pronounced,  shall  be  computed  from  the  time  when 
absolute8  tne  same  does  become  absolute.  58  Y.  c.  12,  s.  76,  part; 
59  Y.  c.  18,  Sched.  (8). 
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Chy.  O.  113-1 17,  under  which  certain  decrees  arid  orders  were  not  Sec.  81. 
absolute  are  now   abrogated:  see  Rule  3;    but  notwithstanding  the 
abrogation  of  those  Orders  there  is  nothing  to  prevent  the  Court  from 
still  pronouncing  a  judgment  or  order  which  shall  not  be  absolute 
in  the  first  instance. 

EFFECT   OF  JUDICIAL  DECISIONS. 

&1 — (1)  The  decision   of   a   Divisional  Court   of   the  gedston  of 
Court  of  Appeal  on  a  question  of  law  or  practice  shall  un-  court  of 
less  overruled  or  otherwise  impugned  by  a  higher  Court,  SppeaUo 
be  binding   on   the   Court  of  Appeal   and   all   Divisional be  binding. 
Courts  thereof,  as  well  as  on  all  other  Courts  and  Judges, 
and  shall  not  be  departed  from  in  subsequent  cases  without 
the  concurrence  of  the  Judges  who  gave  the  decision,  un- 
less and  until  so  overruled  or  impugned. 

(2)  It  shall  not  be  competent  for  the  High  Court  or  any  Decision  of 
Judge  thereof  in  any  case  arising  before  such  Court  or  coordinate 
Judge  to  disregard  or  depart  from  a  prior  known  decision  J"  be°rity 
of  any  Court  or  Judge  of  co-ordinate  authority  on  any  binding 
question  of  law  or  practice  without  the  concurrence  of  the 
Judges  or  Judge  who  gave  the  decision;    but  if  a  Court 
or  Judge  deems  the  decision  previously  given  to  be  wrong 
and  of  sufficient  importance  to  be  considered  in  a  higher 
Court,  such  Court  or  Judge  may  refer  the  question  to  such 
higher  Court.     58  Y.  c.  12,  s.  79;   c.  13,  s.  9. 

This  section  only  affects  civil  proceedings.     As  Courts  of  Appeal  Sub-sec- 
f  or  criminal  cases  are  now  constituted  (as  to  which  see  note  to  sec. tion  dX 
25),  the  decision  of  the  Judges  of  one  Court  is  not  binding  on  the 
Judges  of  another   Court   of  co-ordinate  jurisdiction:  The   Queen  v. 
Hammond,  29  Ont.  211. 

It  is  presumed  that  sub-section  (1)  does  not  interfere  with  the  rule 
laid  down  in  Trimble  v.  Hill,  5  App.  Cas.  344  (see  also  City  Bank  v. 
Barrow,  5  App.  Cas.  679),  and  adopted  in  Hollender  v.  Foulkes,  26 
Ont.  61,  that  in  the  construction  of  a  Colonial  Act  similar  in  its  terms 
to  an  Imperial  Act,  the  Colonial  Courts  should  adopt  as  authoritative 
the  construction  placed  upon  the  Imperial  Act  by  the  Court  of  Appeal 
in  England  in  preference  to  prior  decisions  of  the  Colonial  Courts  of 
Appeal.  The  rule  was  not  adopted  in  Macdonald  v.  Macdonald,  11  Ont. 
187,  and  McDonald  v.  Elliott,  12  Ont.  98:  see  also  Woodruff  v.  Mc- 
Lennan, 14  Ont.  App.  256. 

As  to  the  effect  of  a  decision  where  the  Court  of  Appeal  is 
equally  divided,  see  Clarkson  v.  Atty. -General  of  Canada,  16  Ont.  App. 
202;  Re  Stanstead  Election,  20  S.  C.  R.  12. 

•  As  to  the  comparative  authority  of  decisions  of  a  single  Judge  sit-  sut>sec- 
ting  as  the  High  Court,  and  those  of  a  Divisional  Court,  see  Tan-  tion  (2). 
cred  v.  Delagoa  Bay,  etc.,  23  Q.  B.  D.  242. 

J.A.— 9 
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See.  82.  Sub-section  (2)  is  intended  to  prevent,  and  now  that  two  Divisional 
Courts  do  not  ordinarily  sit  at  the  same  time  will  probably  prevent 
such  a  result  as  occurred  in  Stevens  v.  Grout,  16  P.  R.  210,  and  Mc- 
Dermott  v.  Grout,  16  P.  R.  215,  where  two  Divisional  Courts  decided 
differently  the  same  point  in  two  actions  which  had  been  tried 
together.  The  decisions  were  in  those  cases  given  on  the  same  day. 

Before  this  enactment  it  was  decided  in  Pledge  v.  Carr,  1895,  1  Ch. 
51,  and  other  cases,  that  the  decision  of  a  Court  of  co-ordinate  juris- 
diction is  to  be  followed,  though  this  rule  has  not  been  uniformly 
observed  and  exceptions  to  it  have  been  made:  see  Heath  v.  Meyers, 
15  P.  R.  388,  more  especially  in  cases  where  there  is  no  further 
appeal. 

Where  after  a  succession  of  Ontario  decisions  the  point  involved 
becomes  differently  decided  by  Courts  of  first  instance  in  England, 
the  Ontario  cases  will,  it  would  seem,  be  followed  in  preference  to 
the  English  cases  until  a  different  decision  is  given  by  the  English 
or  the  Provincial  Court  of  Appeal:  Moore  v.  Bank  of  B.  N.  A.,  15  Gr. 
308,  319. 


SITTINGS   FOR   TRIALS. 


fr2i^>? f or  ^^' — W  Subject  to  Rules  of  Court,  as  often  in  every 
causes.  year  as  the  due  despatch  of  business  and  the  public  con- 
venience may  require  there  shall  be  sittings  of  the  High 
Court  at  every  County  Town  for  the  trial  of  causes, 
matters  and  issues,  whether  legal  or  equitable,  in  all  Divi- 
sions of  the  High  Court,  which  are  to  be  heard  and  de- 
termined by  a  Judge  without  a  jury,  and  also  for  the  trial 
of  causes,  matters  and  issues  in  all  Divisions  of  the  High 
Court  which  are  to  be  tried  with  a  jury,  and  for  the  trial 
of  criminal  matters  and  proceedings;  and  in  case  such  first 
mentioned  sittings  are  appointed  at  any  county  town  for 
the  same  time  and  before  the  same  Judge  as  jury  cases, 
separate  lists  shall  be  made  of  the  jury  and  non-jury  cases, 
and  the  jury  cases  shall  be  first  disposed  of,  unless  the 
Judge  sees  fit  to  direct  otherwise.  58  Y.  c.  12,  s.  80  (1). 

(2)  The  Judges  of  the  High  Court  of  Justice,  or  a  ma- 
jority of  them,  shall  appoint  the  days  upon  which  such 
sittings  shall  be  held.  58  Y.  c.  12,  s.  80  (2),  part;  59 
Y.  c.  18,  Sched.  (9). 

See  also  Rule  113. 

"Under  this  section  the  High  Court  holds  Circuit  Sittings  similar  to 
the  former  Sittings  of  Courts  of  Assize  and  Nisi  Prius. 

Commissions  for  holding  Courts  of  Assize  and  Nisi  Prius  may  still 
be  issued:  see  R.  S.  O.  c.  53. 

Semble,  that  the  Lieut.-Governor  as  well  as  the  Governor-General 
has  power  to  issue  such  commissions:  Reg.  v.  Amer,  42  U.  C.  Q. 
B.  391. 
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See  Reg.  v.  Bunting,  7  Ont.  118.  Sees.  83-85 

As  to  the  weekly  sittings  for  business  other  than  trials,  see  Rules 
98-112. 


(1)  Subject  to  Kules  of  Court,  not  less  than  two  sittings  in 
of  such  sittings  shall  be  held  at  the  County  Town  of  every  county. 
County  and  Union  of  Counties  in  each  year.    58  Y.  c.  12, 
s.  81  (1). 

(2)  In  the  County  of  York,  there  shall  in  every  year  be  York 
held  at  the  County  Town  of  such  County  not  less  than 
three  of  such  sittings,  and  also  a  fourth  such  sittings,  un- 
less the  same  is  not  required  for  the  administration  of  jus- 
tice, but  if  the  said  Judges,  on  inquiry,  ascertain  that  such 
fourth  sittings  for  any  year  is  not  required  for  the  admin- 
istration of  justice,  it  shall  not  be  necessary  to  hold  the 
same  or  to  appoint  a  day  for  holding  the  same.     58  Y.  c. 
12,  s.  81  (3);  59  Y.  c.  is,  Sched.  (11). 

(3)  In  the  Counties  of  Carleton,  Wentworth,  and  Mid-  ^aerntton' 
dlesex,  there  shall,  in  every  year  be  held  at  the  County  J9*j*» 
Town  of  each  of  the  said  Counties  not  less  than  three  of 

such  sittings.     58  Y.  c.  12,  s.  81  (4). 

(4)  In  addition  to  the  regular  sittings  to  be  held  under  Additional 
sub-section  1  of  this  section,  a  third  such  sittings  may  be  M 
'appointed  if  the  Judges  of  the  High  Court,  or  a  majority 

of  them,  shall  see  fit  for  the  trial  of  civil  causes,  matters 
and  issues  and  criminal  matters  and  proceedings,  or  of  civil 
causes,  matters  and  issues  only,  to  be  held  at  the  County 
Town  of  any  County  in  the  Province.  58  Y.  c.  12,  s.  81 
(5);  59  Y.  c.  18,  Sched.  (12). 

84.  The  Judges  of  the  High  Court  may  appoint  sittings  Judges 
of  the  High  Court  in  anv  County  in  the  Province,  as  often  JSntlit- 
and  at  such  times  as  they  see  fit,  for  the  trial  of  causes 
which  are  to  be  tried  by  a  Judge  without  a  jury.     58  Y. 

c.  12,  s.  82;  59  Y.  c.  18,  Sched.  (13). 

jury. 

85.  The  sittings  of  the  High  Court  for  the  trial  of  civil  separate 
causes,  matters  and  issues  in  any  County  may,  in  the  dis-  SayiS 
cretion  of  the  Judges  appointing  the  days  therefor,  or  of  SSJSa 
the  Judge  who  has  been  appointed  to  preside  or  is  pre-££g£l! 

*  J  *          j-i  .i-iiii  T  mutters. 

siding  thereat,  be  held  separate  and  apart  from  the  sittings 
for  the  trial  of  criminal  matters  and  proceedings,  either  on 
the  same  day  or  on  a  different  day.  58  Y.  c.  12,  s.  83. 
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86.  Such  sittings  may,  at  the  discretion  of  the  Court  or 
of  the  Judge  who  is  to  hold  the  same,  be  held  in  the  court 
house  of  the  county  town  in  which  the  same  are  appointed 
to  be  held,  or  in  such  other  place  in  the  county  town  as 
the  Judge  selects,  and  the  Judge  shall  in  all  respects  have 
the  same  authority  as  a  Judge  formerly  had  when  sitting 
at  nisi  prius  in  regard  to  the  use  of  the  court  house,  gaol 
and  other  buildings  or  apartments  set  apart  in  the  County 
for  the  administration  of  justice.  58  Y.  c.  12,  s.  84. 

87. — (1)  Such  sittings  shall  be  presided  over  by  one 
of  the  Judges  of  the  Supreme  Court,  or  in  the  absence  of 
any  such  Judge  by  a  retired  Judge  of  the  Supreme  Court, 
or  by  a  Judge  of  any  County  Court  in  Ontario,  or  by  one 
of  Her  Majesty's  Counsel  learned  in  the  law  appointed 
for  Upper  Canada,  or  for  the  Province  of  Ontario,  upon 
such  Judge  or  Counsel  being  requested  by  a  Judge  of  the 
Supreme  Court  to  attend  for  that  purpose. 

Powers  of  (2)  Such  Judge  or  Counsel  while  holding  the  sittings 
Judge.  shall  possess,  exercise  and  enjoy  all  the  powers  and  authori- 
ties of  a  Judge  of  the  High  Court,  and  in  civil  proceedings 
may  reserve  the  giving  of  his  decision  on  questions  raised 
at  the  trial,  and  such  decision  shall  have  the  like  force  and 
effect  as  the  decision  of  a  Judge  of  the  High  Court.  58 
V.  c.  12,  s.  85. 

See  note  to  sec.  64. 


Course  to 
be  pursued 
by  the 
sheriff  if 
the  Judge 
does  not 
arrive  on 
the  day  ap- 
pointed for 
opening 
Court. 


88.  "Where  the  Judge  whose  duty  it  is  to  hold  any  sit- 
tings of  the  High  Court  for  the  trial  of  civil  causes,  matters 
and  issues  and  for  the  trial  of  other  matters  and  proceedings 
within  the  jurisdiction  of  the  Provincial  Legislature,  does 
not  arrive  in  time,  or  is  not  able  to  open  such  Court  on 
the  day  appointed  for  that  purpose,  the  sheriff  of  the 
County  in  which  such  Court  should  be  held,  or,  in  his 
absence,  his  deputy,  may,  after  the  hour  of  six  of  the 
clock  in  the  afternoon  of  such  day,  adjourn  by  his  procla- 
mation, the  Court  which  should  have  been  opened  on  that 
day,  to  an  hour  on  the  following  day  to  be  by  him  named, 
and  so  from  day  to  day  until  the  Judge  arrives  to  open 
such  Court,  or  until  such  sheriff  receives  other  direction 
from  the  Judge  in  that  behalf.  58  Y.  c.  12,  s.  86. 

The  adjournment  of  Courts  of  Assize  and  Nisi  Prius  and  of  Oyer 
and  Terminer  and  General  Gaol  Delivery  is  similarly  provided  for 
by  K.  S.  O.  c.  53,  s.  6. 
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89 (1)  Xo  such  sittings  of  the  High  Court  for  the  l**^*™ 

trial  of  causes,  matters  and  issues  shall  open  earlier  than  commence 
one  of  the  clock  in  the  afternoon  of  the  first  day  of  the  o'C?oCek  in 
sittings,  but  this  shall  not  prevent  a  non-jury  trial  f rom  Jj£Jfte 
being  begun  before  one  of  the  clock  with  the  consent  of 
the  parties.     58  V.  c.  12,  s.  87  (1). 

(2)  No  such  sittings  shall  begin  before  nine  o'clock  in  Hours  for 

n  ;.  f  •     ^  J     T-        Sittings. 

the  forenoon,  nor,  except  for  special  reasons,  extend  be- 
yond seven  o'clock  in  the  evening,  with  at  least  a  half- 
hour's  intermission  at  or  near  noon.  An  irregularity  under 
this  section  shall  not  render  any  trial  or  other  proceeding 
void.  58  Y.  c.  12,  s.  87  (2);  c.  13,  s.  19. 

9O.  All  non-jury  actions  in  any  County  may  be  en-  Entering 
tered  for  trial  at  any  sittings  of  the  High  Court  in  such  JJ£~ 
County,  except  in  the  County  of  York.     58  Y..  c.  12,  s. trlal- 
88;  c.  13,  s.  17. 


91.  At  the  sittings  of  the  High  Court  or  Assizes  in  any 
county  town  there  shall  be  a  general  docket  in  addition  after  sit- 
to  the  docket  of  cases  entered  for  trial,  and  such  general  mjh  court 
docket   may  include   all   motions,    petitions,   proceedings or  Assizes- 
and  other  matters  which  may  be  heard  by  a  Judge  in  Court 

or  in  chambers  in  any  case  where  the  solicitors  consent, 
or  where  the  matter  in  controversy  arose  in  the  County  or 
where  the  party  opposing  or  showing  cause  in  the  matter, 
or  his  solicitor,  resides  in  the  County.  Such  general  docket 
shall  be  disposed  of  after  the  trial  of  causes.  58  Y.  c.  12, 
s.  89;  c.  13,  s.  18. 

This  section  does  not  except  the  County  of  York,  but  in  practice 
no  such  general  docket  is  kept  or  necessary,  as  the  matters  for  such 
a  docket  are  disposed  of  in  the  Weekly  Court  and  in  Chambers  at 
Toronto:  see  Rules  98-103. 

TRIAL    OF    HIGH    COURT    CASES    IN     COUNTY    COURTS,    AND 
COUNTY   COURT   CASES   BEFORE   HIGH    COURT. 

92.  — (1)  All  issues  of  fact  and  assessments  of  damages  certain 

•       ii       TT«    T \     rv  -i      •  -11  n  cases  in 

m  the  High  Court  relating  to  debt,  covenant  and  contract.  High  court 
where  the  amount  is  liquidated,  or  asp,prtflirmr|  by  thp.  Rig- 
nature  of  the  defendant,  may  be  tried  and  assessed  in  the 
County  Court  of  the  County  where  the  trial   is   to    take  j 
place,  if  the  plaintiff  desires  it,  unless  a  Judge  of  the  High  the  venue 
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tried. 


Proceed- 
ings in 
such  case. 


Court  otherwise  orders,  and  upon  such,  terms  as  the  Judge 
deems  meet. 

The  amount  must  be  ascertained  fey  the  signature  of  defendant  or 
liquidated  in  the  same  way:  McPherson  v.  McPherson,  5  P.  R.  240. 
A  note  made  in  the  U.  S.  and  payable  in  American  currency  is  not 
so  liquidated  or  ascertained:  Cushman  v.  Reid,  20  C.  P.  147;  5  P.  R. 
121.  By  sub.-sec.  (3),  infra,  the  Court  has  a  discretion  to  spnd  n.p 
action  for  anv  rlpht  for  trial  *r  Q  r*m-m+y  rVnrtTthough  the  deljt 
be  not  liquidated  or  ascertained  by  the  signature  of  the  defendant. 

(2)  In  such  case  the  action  shall  be  entered  for  trial, 
notice  of  trial  shall  be  given,  and  the  trial  take  place  in 
the  same  way  as  in  ordinary  cases  in  such  County  Court. 

No  order  is  necessary. 

(3)  In  any  action  in  the   High   Court,  in   which  the 
amount  of  the  demand  is  ascertained  by  the  signature  of 
the  defendant,  and  in  any  action  for  any  debt  in  which  a 
Judge  of  the  said  High  Court  is  satisfied  that  the  case  may 
be  properly  tried  in  a  County  Court,  any  Judge  of  the 
High  Court  may  order  that  such  case  shall  be  tried  in 
the  County  Court  of  the  County   [the  county  town  of 
which  is  named  as  the  place  of  trial]  ,  and  such  action  shall 
be  tried  there  accordingly,  and  the  record  shall  be  made 
up  as  in  other  cases,  and  the  order  directing  the  case  to 
be  tried  in  the  County  Court  shall  be  left  with  the  clerk 
of  the  County  Court  on  entering  the  action  for  trial,  an- 
nexed to  the  record;    and  the  trial  shall  take  place  in  the 
same  way  as  in  ordinary  cases  in  such  County  Court.     58 
Y.  c.  12,  s.  90. 

The  words  in  brackets  are  new.  Formerly  the  trial  was  required 
to  be  in  the  county  in  which  the  action  was  commenced,  i.e.,  the 
county  in  which  the  writ  was  issued. 

In  the  cases  mentioned  in  sub-section  1  the  plaintiff  is  prima  facie 
entitled  to  a  trial  in  the  County  Court  of  the  county  in  which  the 
place  named  as  the  place  of  trial  is,  but  if  he  takes  steps  for  this 
purpose  the  defendant  may  move  to  have  the  trial  in  the  High  Court. 

Jn   the   cases   mentioned    ]r>   gnK-oQ^ir.^    ^   ^r   plaintiff  mnst   f^rgf 


obtain  an  order  for  trial  in  a  County  Court. 

Any  appeal  from  the  judgment  given  on  the  trial  of  a  High  Court 
action  in  the  County  Court,  or  motion  for  a  new  trial  therein,  must 
be  made  to  a  Divisional  Court,  or  the  Court  of  Appeal:  see  Rule 
562,  and  notes. 


°der 


or(^er  °^  a  Judge  °f  the  High  Court, 
made  upon  such  terms  as  the  Judge  may  consider  just, 
beStSed*  t  the  issues  of  fact  and  assessment  of  damages  in  any  action 
5jfings°urt  pending  in  a  County  Court  may  be  tried  and  assessed  at 
the  sittings  of  the  High  Court  at  any  county  town. 
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(2)  In  such  cases  the  action  shall  be  entered  and  the  Secs-  9*-97 
case  tried  as  in  ordinary  cases.     58  Y.  c.  12,  s.  91. 

This  does  not  enable  issues  of  fact  to  be  tried  in  the  High  Court, 
leaving  issues  of  law  on  the  same  record  to  be  determined  in  the 
County  Court:  Pattypiece  v.  Mayville,  21  C.  P.  316. 

The  jurisdiction  of  the  County  Court  is  not  enlarged  by  the  trial 
of  the  case  in  the  High  Court.  Where,  therefore,  the  title  to  land 
came  in  question  so  that  a  County  Court  had  no  jurisdiction,  a  ver- 
dict was  entered  for  defendant:  Wetherall  v.  Garlow,  30  U.  C.  Q.  B.  1; 
but  semble,  in  such  a  case  an  order  might  now  be  made  transferring 
the  action  to  the  High  Court,  and  the  trial  would  th'en  proceed  as  if 
the  action  had  been  originally  brought  in  the  High  Court:  see,  R. 
S.  O.  c.  55.  s.  32. 

94.  "Where  any  such  cause  is  referred  by  the  presiding  Powers  of 
Judge  at  such  sittings,  the  County  Court  in  which  the  court y 
action  is  brought,  and  the  Judge  thereof,  shall  have  theaj 
same  power  to  enforce  any  award,  report  or  certificate 
made  on  the  reference,  and  to  make  rules  and  orders  upon 
appeals  therefrom  and  motions  relating  thereto,  as  if  the 
order  referring  the  case  had  been  made  by  the  County 
Judge.     58  Y.  c.  12,  s.  92. 

9*5.  The  Clerks  of  the  several  County  Courts  shall  pro-  Books  for 
vide  books  in  which  the  Judges  presiding  at  the  sittings  of  notfs  of 
the  High  Court,  where  cases  brought  in  any  County  Court tna1' etc' 
are  tried  or  assessed  under  this  Act,  may  enter  their  notes 
of  such  trials  and  assessments;  and  such  books,  immedi- 
ately after  the  trials  or  assessments,  shall  be  returned  to 
the  said  Clerks  and  shall  remain  in  their  offices.     58  Y. 
c.  12,  s.  93. 

96.  The  jury  fees  and  the  fees  and  charges  payable  Fees  of 
and  pertaining  to  officers  of  the  County  Courts,  upon  all01 
actions  or  proceedings  brought  in  the  County  Courts  and 
tried  or  assessed  in  the  High  Court,  shall  be  chargeable 

and  paid  as  if  the  same  were  being  tried  or  assessed  in  the 
County  Courts;  and  no  other  fees  shall  be  chargeable 
thereon,  and  the  Clerk  of  a  County  Court  shall  be  entitled 
to  receive  and  take  such  part  thereof  as  pertains  to  him, 
to  his  own  use.  58  Y.  c.  12,  s.  94. 

CERTIFICATES  OF  Lis  Pendens. 

97.  The  instituting  of  an  action  or  the  taking  of  a  pro-  Action, 
ceeding,  in  which  action  or  proceeding  any  title  or  in- 
terest  in  land  is  brought  in  question^  shall  not  be  deemed 
notice  of  the  action  or  proceeding  to  any  person  not  being  tered- 
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Sec.  97. 

Rev.  Stat. 
c.  138. 


Form. 


Proviso. 


Lis  pendens 


a  party  thereto,  until  in  cases  where  the  land  is  registered 
under  The  Land  Titles  Act  a  caution  is  registered  under 
that  Act,  nor  in  other  cases  until  a  certificate,  signed  by 
the  proper  officer  of  the  Court,  has  been  registered  in  the 
Registry  Office  of  the  Registry  Division  in  which  the  land 
is  situate,  which  certificate  may  be  in  the  following  form:— 

"  I  certify  that  in  an  action  or  proceeding  in  the  High  Court,  be- 
tween A.  B.,  of  and  C.  D.,  of  some  title  or  interest 

is  called  in  question  in  the  following  land  (describing  it.)" 

Dated  at  (stating  date  and  place.) 

But  no  certificate  shall  be  required  to  be  registered  in  any 
action  or  proceeding  for  foreclosure  or  sale  upon  a  regis- 
tered mortgage.  56  V.  c.  21,  s.  53. 

registration  of  a  Us  pendens  is  notice  to  persons  subsequently 
dealing  with  the  lands  which  are  the  subject  of  the  Us,  and  they 
take  subject  to  the  rights  of  the  parties  as  ultimately  declared  in 
the  action. 

As  to  the  doctrine  of  Us  pendens,  see  notes  to  Rule  659. 

As  to  the  effect  of  a  Us  pendens,  see  Price  v.  Price,  35  Ch.  D.  297. 

Mode  of  Where  the  plaintiff  desires^  to  register  §  certificate  of  Us  vcndens. 

registering,  the  indorsement  on  the  writ  of  summons  should  contain  n  shnrt 
(Tpsoription  of  thf>  property,,  sufficient  to  identify  it.  for  the  pnrpnsp 
of_registratloji;  see  note  to  Form  No.  9.  The  officer  who  issues  the 
writ  will  issue  the  certificate  of  Us  pendens,  in  the  manner  provided 
in  this  section;  and  see  Rules  22  (h),  and  35.  Where  a  Us  pendens  is 
required  the  plaintiff  should  be  more  precise  than  in  ordinary  cases, 
and  should  by  the  indorsement  define  generally  the  grounds  of  his 
claim  to  an  interest  in  the  land:  Bheppard  v.  Kennedy,  10  P.  R.  242. 

Where  the  title  to  land  is  not  in  question  in  the  action,  e.g.,  in  aj> 
alimony  syjt:  White  v.  White,  6  P.  R.  208:  Crandell  v.  Crandell,  20  C. 
TJ!  J.  329;  4  C.  L.  T.  500,  it  is  improper  to  issue  a  Us  pendens;  arid 
if  this  appears  from  the  indorsement  on  the  writ,  the  registration 
may  be  vacated  on  motion  before  the  Master  in  Chambers:  Sheppard 
v.  Kennedy,  supra.  If  the  suit  ostensibly  brings  the  title  to  land  in 
question,  but  is  an  illusory  suit  brought  in  order  to  register  a  Us 
pendens,  the  action  may  be  dismissed  on  an  admission  by  the 
plaintiff,  as  to  the  real  nature  of  the  suit;  but  otherwise  it  must  be 
disposed  of  in  the  regular  way.  If  there  is  not  such  an  admission, 
but  affidavits  clearly  shew  the  nature  of  the  suit,  the  Master  may 
refer  the  matter  to  a  Judge  and  an  order  may  be  made  by  a  Judge 
directing  a  speedy  trial:  see  Jameson  v.  Laing,  7  P.  R.  404;  Sheppard 
v.  Kennedy,  supra. 

Rules.  Where,  however,   the  motion  is  to  vacate  the  registration  of  the 

Us  ^pendens  because  {h^  remedy  against  the  land  is  not  appropriate 
to  the  cause  ofaction  which  is  pending,  then  the  Master"  in  t^TTam- 
may   finally   Hispnsp    of   tfre   matter   without   referring  jt   to    a. 


When  not 
to  be 
issued  or 
registered. 


. 

Judge:  Sheppard  v.  Kennedy,  supra.  Thus,  a  plaintiff  may  not  register 
a  Us  pendens  merely  to  prevent  a  defendant  from  alienating  land 
which  would  be  liable  to  satisfy  the  judgment  if  the  plaintiff  should 
succeed  in  the  action.  An  action  for  that  purpose  will  not  lie,  and 
the  registration  of  a  certificate  of  Us  pendens  may  be  vacated  on 
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motion-  Westloh  v.  Brown,  Referee  in  Chambers,  5th  June,  1878;  see  Sec.  98. 
Newton  v.  Newton,  and  National  Provincial  Dank  v.  Thomas,  supra    p. 
80,  also  White  v.  White,  supra',  Hepburn  v.  Patton,  26  Gr.  597;  Rol 
son  v.  Pickering,  50  L.  J.  Chy.  527. 

Where  a  Us  pendens  is  issued,  «  defendant,  is  entitled  to  appear 
gratis  and  anticipate  the  servicJMlPftn  hirn  of  actually  issued  process, 
so  as  to  conmol  tho  plaintiff  to  proceed  promptly.:  McTaggart  v.  Toothe, 
'20  C.  L.  J.  175;  POM  Won  v.  Lee,  7  P.  R.  415.  Where  an  appearance  is 
so  entered  gratia,  the  defendant  should  serve  notice  thereof  on  the 
plaintiff's  solicitor:  Vigeon  v.  Northcote,  12  C.  L.  T.  101. 

Provision  has  now  been  made  by  sees.  98-100  of  the  Jud.  Act  for 
the  discharge  of  a  certificate  of  Us  pendens  where  the  plaintiff  does 
not  promptly  proceed  with  his  action.  Before  this  enactment  where 
a  Us  pendens  had  been  properly  issued  and  registered  it  could  not  bo 
vacated  pending  the  action:  Foster  v.  Moore,  11  P.  R.  447,  a  case  of 
fraudulent  conveyance. 


The  registration  of  a  certificate  of  ""  nrdpr  rUgmissinp-  thp  nrtion 
is  a  sufficient  discharge  of  n.  lift  ne.ndcns:  Tedford  v.  Tedford,  1  C.  L. 
T.  140;  Graham  v.  Chalmers,  2  Chy.  Ch.  53. 


98-  —  (1)  Where  a  certificate  of  Us  pendens  has 
registered,  and  the  plaintiff,  or  other  party  at  whose  in-  KS  pendens 
stance  the  certificate  was  issued,  does  not  in  good  faith  p^ecatfon 
prosecute  the  litigation,  the  Court  or  Judge  may  at  any  ot  action- 
time  during  the  litigation  make  an  order  vacating  the  cer- 
tificate  of  lis  pendens.     53  Y.  c.  33,  s.  1. 

(2)  Where  a  certificate  of  lis  pendens  has  been  register-  order 
ed,  and  the  plaintiff's  claim  is  not  solely  to  recover  the  claim  not 
land,  or  the  estate  or  interest  therein,  but  is  to  recover  a 
sum  of  money  or  money's  worth  which  is  chargeable  on  or 
payable  out  of  the  land,  or  some  estate  or  interest  therein, 
or  for  which  he  claims  that  the  land  or  such  estate  or  inter- 
est therein  ought  to  be  subjected  to  payment,  or  where  the 
plaintiff  claims  the  land  or  some  interest  in  land,  and,  in 
the  alternative,  damages  or  compensation  in  money  or 
money's  worth,  the  Court  or  a  Judge  may  at  any  time  dur- 
ing the  litigation  make  an  order  vacating  the  certificate  of 
lis  pendens  upon  such  terms  as  to  giving  security  or  other- 
wise as  may  be  deemed  just.  53  V.  c.  33,  s.  2. 


IVfnstPr    in    Chambers   nr   nthpr   pffirpr   liny^ng   Hkg    jurisdiction 

may  entertain  the  motion:  see  Rule  42,  366  (7)  and  notes. 

An  order  refusing  to  vacate  a  certificate  is  not  in  terms  appealable 
under  this  section,  but  would  seem  to  be  appealable  under  Rules 
767  or  777. 

(3)  The  Court  or  Judge  may  at  any  time  annul  the  upon 
registration  upon  any  other  just  ground.     53  Y.  c.  33,  s.  3.  grounds. 
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On  application  under  this  section,  the  Court  or 
Judge  may  order  any  of  the  parties  to  the  application  to 
pay  the  costs  of  any  of  the  other  parties  thereto,  or  may 
make  any  other  order  with  respect  to  costs,  as  under  all  the 
circumstances  may  appear  to  him  just.  53  Y.  c.  33,  s.  4. 


.  Tne  or(ier  for  vacating  or  annulling  a  certificate  of 

^  /}  Us  pendens  shall  be  subject  to  appeal  according  to  the  prac- 

/£  /  *  '  '  //  LJ).  ^ce  °^  *ke  B-igh  Court  m  like  cases,  and  may  be  registered 
/  in  the  same  manner  as  judgments  and  other  orders  affect- 
ing lands  are  registered,  such  registration  to  be  on  or  after 
the  fourteenth  day  from  the  date  of  the  order,  unless  a 
Judge  of  the  High  Court  reverses  the  order  meanwhile, 
or  postpones  or  forbids  the  registration.  53  Y.  c.  33,  s.  5. 


Begistra- 
order* 


An  order  refusing  to  vacate  a  certificate  is  not  in  terms  appealable 
under  this  section,  but  would  seem  to  be  appealable  under  Rules 
767  or  777. 


vacating  1OO.  Where  a  certificate  of  Us  pendens  is  vacated,  any 
us  pendens.  person  mav  deal  in  respect  to  the  land,  as  fully  as  if  such 
Us  pendens  had  not  been  registered,  and  it  shall  not  be 
incumbent  on  any  purchaser  or  mortgagee  to  enquire  as 
to  the  facts  alleged  in  the  suit,  and  the  rights  of  such  pur- 
chaser or  mortgagee  shall  not  be  affected  by  his  being 
aware  that  the  allegations  made  in  the  suit  were  in  fact 
made.  53  Y.  c.  33,  s.  6. 


ASSESSORS. 

Assessors.  ioi.—  (1)  The  High  Court,  or  any  Divisional  Court  or 
Judge  before  whom  any  cause  or  matter  may  be  pending, 
or  the  Court  of  Appeal,  may,  in  any  cause  or  matter  in 
which  it  thinks  it  expedient  so  to  do,  call  in  the  aid  of  one 
or  more  assessors  specially  qualified,  and  try  and  hear  such 
cause  or  matter  wholly  or  partially  with  the  assistance  of 
such  assessors. 

Bemunera-  (2)  The  remuneration,  if  any,  to  be  paid  to  such  asses- 
sors shall  be  determined  by  the  Court.  58  Y.  c.  12,  s.  105 
(2,  3);  60  Y.  c.  16,  Sched.  D,  part. 

Assessors  are  not  to  take  part  in  the  judgment,  the  Judge  alone  is 
to  adjudicate,  and  the  litigants  are  entitled  to  His  judgment.  H£ 
cannot  simply  adopt  the  assessors'  opinion  as  to  the  result  of  the 
evidence:  Wright  v.  Collier,  19  Qnt.  at  p.  208. 
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TRIAL,  PROCEDURE  AND  PLACE  OF  TRIAL. 

In  England  the  ordinary  mode  of  trial  in  rhgr>ppry  WRH  «.lwn.va  Sec.  101. 
by  a  single  Jucf^e!     That  was  the  practicefor  many  years  in  the 
Ontario  Court  also.     The  Chancery  Act  (R.  S.  O.  1877,  c.  40,  s.  99), 
shows  the  method  of  trial  by  jury  in  Chancery,  wHere  that  course 
might  be  resorted  to. 

Sections  102  to  110  now  govern  the  practice  as  to  when  a  trial  is 
to  be  with,  or  without,  a  jury. 

In  England  the  trial  of  an  action  with,  or  without,  a  jury  depends  Practice  in 
upon  Rules  (Order  36,  rr.  3-7,  of  the  Rules  of  1883)  which  have  not  England. 
been  adopted  in  Ontario.  An  absolute  right  is  given  to  either  party 
in  purely  Common  Law  actions  to  require,  by  notice,  the  issues  to 
be  tried  by  a  jury;  whereas  in  cases  which  formerly  would  have 
been  brought  in  Chancery  only,  and  so  could  before  the  Act  have 
been  tried  without  a  jury,  there  is,  under  Order  36,  r.  4,  a  discretion 
vested  in  the  Court  to  dispense  with  a  jury  against  the  will  of  the 
parties:  see  Sugg  v.  Silber,  1  Q.  B.  D.  362;  Clark  v.  Skipper,  21  Ch. 
D.  134;  Re  Martin,  Hunt  v.  Chambers,  20  Ch.  D.  368;  Clarke  v.  Cook- 
son,  2  Ch.  D.  746;  Bordier  v.  Burrell,  5  Ch.  D.  512;  Bank  of  B.  N.  A. 
v.  Eddy,  9  P.  R.  468;  Cardinall  v.  Cardinall,  25  Ch.  D.  772;  The  Old 
Mill  Co.  v.  Dukinfleld  Local  Board,  50  L.  T.  414;  Gardner  v.  Jay,  29 
Ch.  D.  50;  The  Temple  Bar,  34  W.  R.  68;  Timson  v/  Wilson,  38  Ch.  D. 
72;  Fanshawe  v.  London,  etc.,  Dairy,  36  W.  R.  418;  Lynch  v.  McDonald, 
ib.  419;  Jenkins  v.  Bushby,  1891,  1  Ch.  484;  64  L.  T.  213,  where  a 
view  was  necessary;  Snow.  Prac.  329.  When  the  discretion  of  the 
Court  is  exercised  in  favour  of  a  jury  trial,  the  cause  may  be  trans- 
ferred to  another  Division,  to  which  it  will  thenceforward  belong: 
Jones  v.  Baxter,  5  Ex  D.  275;  and  this  is  generally  adopted  as  the 
more  convenient  course:  Re  Martin,  supra;  but  an  issue  may  be  sent 
for  trial  at  an  Assize  and  the  action  still  remain  in  the  Chanoery 
Division:  Jenkins  v.  Morris,  14  Ch.  D.  674;  where  a  Judge  in  the 
exercise  of  his  discretion  ordered  an  action  to  restrain  a  nuisance 
caused  by  vibration,  to  be  tried  by  a  jury,  the  Court  of  Appeal 
refused  to  interfere:  Mangan  v.  Metropolitan  Electric  Supply  Co.,  18~91 
2  Ch.  551. 

In  Ontario  the  practice  as  to  having,  or  dispensing  with,  a  jury  is  Practice  in 
different;  Ontario. 


(!)  AH  actions  which,  under  the  practice  pxisting  nt  thf> 
pf  the  passing  of  the  A.  J.  Act.  1873.  <»onirt  hpy^  hppn  hrmight  in  thf> 
Court  of  Chancery  only,  must  be  tried  by  a  Judge  without  n  j,^ 
(unless  a  jury  can  be  had  on  special  application):  see  sec.  103,  and  a 
notice  of  jury  given  in  such  a  case  is  irregular  and  will  be  struck 
out  on  motion:  see  Oowanlock  v.  Mann,  9  P.  R.  270,  an  action  for 
rectification  of  a  lease:  Thurlow  v.  Beck,  9  P.  R.  268,  an  action  to  set 
aside  a  conveyance:  see  also  Usil  v.  Whelpton,  45  L.  T.  39;  29  W. 
R.  799. 

(2)  Certain  actions  against  municipal  corporations  are  to  be  tried  I 
without  a  jury:  sec.  104. 

(3)  In  all  such  actions,  the  provisions  of  sees.  105  and  106  will 
(subject  to  Rules  of  Court)   apply,  Le     (except  in  tim  pprfnin  vlmlg 
of  actions  mentioned  in  sec.   102,   which  must,   except  by  consent, 
be  tried  by  jury),  either  party,  upon  giving  notion  has  a  orima  facie 
right  to  a  trial  by  inrv.  snhippt  to  tho  dj^rofipn  vested  in  a  Judge 
in   Chambers,    or  the   Judge   at  the  trinlr    f0  dirPPt   otherwise:  see 
note  to  sec.  110,  infra. 
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Writs  of  summons  are  now  issued  out  of  the  High  Court  simply, 
and  not  out  of  any  particular  Division;  and  the  action  may^be  en- 
tered for  trial  at  any  sittings  at  the  place  named  for  trial,  except  that 
actions  to  be  tried  by  jury  must  be  entered  for  a  sittings  at  which 
a  jury  is  summonedT  viz..  the  Assizes.  At  first  under,  the  Jud.  Act, 
1881,  the  practice  was  different:  see  Vermilyea  v.  Otithrie,  9  P.  R.  267, 
and  Mac.  Jud.  Act,  2nd  ed.,  60,  and  Rules  538,  et  seq. 

102.  In  actions  of  libel,  slander,  criminal  conversation, 
for  torts  to  seduction,  malicious  arrest,  malicious  prosecution  and  false 

be  tried  by   .  .  >  i  •   i  •    i  x          •  rr~L 

imprisonment,  all  questions  which  might  prior  to  1  fie 
Administration  of  Justice  Act,  1873,  have  been  tried  by  a 
jury,  shall  be  tried  by  a  jury,  unless  the  parties  in  persoji 
or  by  their  solicitors  or  counsel,  waive  suchjrial  58  ^7.  ?,. 
12,  s.  109. 

JEn  these  cases  the  Court  has  no  power  fo  dispense  with  the  jury, 
except  by  consent  of  both  parties:  see  Adair  v.  Wade.  9  Ont.^  1£L_ 

An  action  for  trade  libel  does  not  come  within  this  spptinn  so  as 
to  be  triable  only  by  a  jury,  unless  by  consent:  Dickerson  v.  Radcliffe, 
17  P.  R.  418. 

103.  Subject  to  Rules  of  Court,  all  causes,  matters  and 
exclusive""  issues,  over  the  subject  of  which  prior  to  The  Ad-minis- 
t?orfofc~     tration  of  Justice  Act  of  18T3,  the  Court  of  Chancery  had 
chancery,  exclusive  jurisdiction,  shall  be  tried  without  a  jury,  unless 

otherwise  ordered.     58  V.  c.  12,  s.  110. 

A  change  in  the  practice  was  made  by  this  section  in  1887.  The 
words  "  prior  to  the  Administration  of  Justice  Act  of  1873,"  were  in 
the  Revision  of  the  Statutes,  1887,  substituted  for  the  words  "  at 
the  time  of  the  passing  of  this  (the  J.  A.  1881)  Act,"  in  sec.  45,  of 
44  Viet.  c.  5.  The  effect  of  this  alteration  was  to  add  to  the  cases 
which  must  be  tried  without  a  jury  those  actions  which  by  the  A. 
J.  Act,  1873,  were  made  cognizable  by  a  Court  of  Law  as  well  as 
by  the  Court  of  Chancery,  e.g.,  actions  for  purely  money  demands 
though  the  right  to  recover  was  an  equitable  one  (see  R.  S.  O.  1877, 
c.  49,  s.  4),  and  actions  where  an  injunction,  or  similar  equitable 
relief  is  required,  though  otherwise  cognizable  by  a  Court  of  Law: 
see  Toronto  &  Navigation  Co.  v.  Sllcox,  12  P.  R.  622,  and  R.  S.  O. 
1877,  c.  49,  s.  8. 

In  determining  whether  an  action  is  one  over  the  sufrripff.  nf  whjph 
the   Court  of   Chancery    had  exclusive   Jurisdiction,   the  test  is  not 
plaintiffs    pnrl    mip-ht    hnvo    V.PAT]    gnhstnntinlly    ohtninprl 


What 
actions 

tried 


without  a 
jury. 


/  Cj  /P/?/tfQ 
7       '     /     * 

Jk   /£-f  $    V9/J 
/  tAj-'fV   7*  " 


by_some  proceeding  cognizable  in  a  Court  of  Law,  but,  whether  or 
not  the  specific  relief  asked  for  in  the  statement  of  claim  is  of  a 
kind  which  on  the  29th  Marob,  1S73,  Pnnid  rmiy 


n  tfi  Court  of  Chancery:  see  Paicson  v.  Merchants'  Bank,  11  P.  R. 
72;  Masse  v.  Masse,  11  P.  R.  81,  reversing  8.  C.,  10  P.  R.  574;  Herring 
v.  Brooks,  11  P.  R.  15.  If  the  cause  of  action  is  an  equitable  one  the 
circumstance  that  the  issues  or  questions  of  fact  to  be  tried  are 
matters  which  juries  are  accustomed  to  consider,  in  actions 
differently  framed,  will  not  entitle  a  party  to  trial  by  jury:  Farran 
v.  Hunter,  12  P.  R.  324. 
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The  following  have  been  held  to  be  cases  which  could  hare  been  Sec.  104. 
only  brought  in  Chancery:  an  action  for  the  rectification  of  a  lease:  Examples. 
Gowanlock  v.  Mann,  9  P.  R.  270;  to  set  aside  a  conveyance:  Thurlow 
v.  Beck,  9  P.  R.  268;  to  declare  void  the  delivery  of  certain  notes: 
Pawson  v.  Merchants'  Bank,  sup.;  to  establish  a  will:  Re  Lewis,  11  P. 
R.  107. 

An  action  by  ratepayers  against  members  of  a  municipal  council  for 
misconduct  causing  loss  to  the  municipality  is  an  action  against 
trustees,  and  formerly  within  the  exclusive  jurisdiction  of  Chancery: 
Morrow  v.  Connor,  11  P.  R.  423;  so  also  an  action  for  an  injunction, 
and  to  establish  a  will,  and  for  an  account:  McGill  v.  McDonell,  14  P. 
R.  483;  and  an  action  for  an  injunction  to  abate  a  nuisance  and  for 
damages:  Lauder  v.  Didmon,  16  P.  R.  74;  St.  Margaret's  v.  Step/tens, 
33  C.  L.  J.  464;  see  29  Ont.  185. 

An  action  for  specific  performance  of  a  covenant  to  repair,  or  for 
damages,  was  held  to  be  a  Common  Law  action,  as  specific  perform- 
ance of  such  a  covenant  could  not  be  decreed  in  Chancery:  Bingham 
v.  Warner,  10  P.  R.  621;  but  generally  where  a  party  seeks  equitable 
relief  to  which  he  is  not  entitled,  the  opposite  party  should,  unless  in 
a  very  clear  case,  move  to  strike  out  the  pleading  (see  Rules  385-7), 
instead  of  attacking  it  indirectly  by  asking  to  have  a  jury:  Fraser  v. 
Johnston,  12  P.  R.  113. 

Even    in   cases  formerly  within  the  exclusive  .jurisdiction  of  thp  Jury 
Court  of  Chancery,  a  trial  fry  jury  may  bo  hnri      Prima  -facie  the  trial  obtained 
is  to  ^b£.  without  n  jury.     It  may,  however,  be  "  otherwise  ordered  " 
on  special  application.     The  power  to  order  a  jury  existed  under  the 
Chancery  Act  (R.  S.  O.  1877,  c.  40,  s.  99).    Applications  under  that 
section  could  only  be  made  to  the  Court;  the  Master  in  Chambers 
had  no  jurisdiction:  Thurlow  v.  Beck,  9  P.  R.  268.     It  is 
that  under  the  present  section  the  application 


same  way  as  an  application  under  section  110,  thnt  fa,  tr>  |frf>  Court 
or  a  Judge  thereof,  and  should  not.lm  maite  tn  fh^  MaW^r  in  nham. 
bers  or  a  local  Judge  L  as  the  discretion  to  be  exercised  on  the  motion 
is  similar  to  that  vested  in  the  Judge  at  the  trial  under  section  110: 
see,  however,  Bennett  v.  Tregent,  25  C.  P.  443. 

A  jury  was  refused  in  Re  Lewis,  11  P.  R.  107,  a  suit  to  establish 
a  will;  and  see  McGill  v.  McDonell,  14  P.  R.  483. 

It  was  granted  in  an  action  by  a  mine  owner  against  another  mine 
owner  for  an  account  and  for  an  injunction  in  which  a  view  was 
said  to  be  necessary:  Jenkins  v.  Bushby,  1891,  1  Ch.  484;  64  L  T  ~213- 
and  also  in  a  partnership  action  in  which  allegations'  of  fraud  and 
misconduct  were  made  against  the  defendant  as  grounds  for  a  disso- 
lution: Ehrmann  v.  Ehrmann,  72  L.  T.  352;  548. 

As  to  where  there  are  both  legal  and  equitable  issues,  see  Rule 
551  and  notes. 

1O4.  All  actions  against  municipal  corporations  foj-  certain 
damages  in  respect  of  injuries  sustained  throng  non-repair  St 
of  streets,  roads  or  sidewalks,  shall  be  triad  Tw  „  J^W 
without  a  jury,  and  the  trial  shall  take  place  in  the  County 
m  which  the  road  street  or  i 


,  n     e     ouny 

m  which  the  road,  street  or  sidewalk  is  situated      59  V   c  and  venue 

18,  S.  5.  'to  be  local. 

Where  an  action  was  brought  against  a  railway  company  and  a 
Sty  corporation  to  recover  damages  for  injuries  sustained  by  the 


142  THE  JUDICATURE  ACT. 

Sees.  105-    plaintiffs  by  being  upset  upon  a  street  in  the  city,  owing  to  the  heap- 
107.  ing  Up  of  snow  upon  the  side  of  the  roadway,  and  the  plaintiffs  in 

their  statement  of  claim  alleged  that  the  corporation  had  permitted 
this  to  be  done,  and  had  thereby  allowed  the  street  to  be  out  of 
repair  and  dangerous  for  travel,  it  was  held  that  the  action  must  be 
treated  as  one  for  non-repair  of  a  street  within  the  meaning  of  this 
section,  and  a  jury  notice  was  therefore  irregular  and  was  struck 
out:  Barber  v.  Toronto  Ry.  Co.,  17  P.  R.  293. 

other  1O5.  Subject  to  Rules  of  Court,  all  causes,  matters  and 

tried  and  issues  other  than  as  aforesaid,  and  the  assessment  or  in- 
ass™s1£d  by  quiry  of  damages  therein  may,  and  (subject  to  the  provi- 
und§ssajury  sions  of  section  110)  in  the  absence  of  such  notice  as  in 
notice  the  next  section  mentioned  shall  be  heard,  tried  and  as- 
sessed by  a  Judge  without  a  jury.  58  V.  c.  12,  s.  Ill  (1). 

One  of  the  Rules  to  which  this  provision  is  subject  is  Rule  550,  by 
which  equitable  issues  are  to  be  tried  without  a  jury.  See  also  Rule 
551,  providing  for  the  case  where  there  are  both  legal  and  equitable 

issues. 

uniessjury  1O6.  If  any  of  the  parties  desires  the  issues  of  fact  to 
given6  be  tried  or  damages  to  be  assessed  or  inquired  of  by  a  jury, 
judgeurl  >rhe  shall  [at  any  stage  of  the  proceedings  font  not  later 
dfreecrtl.ise  than  the  fourth  day  after  the  close  of  the  pleadings,  or 


S  IH,  fr •  3  £$  in  case  notice  of  trial  is  served  before  that  time,  then 
7"  within  two  days  after  service  of  notice  of  triall ,  or  within 
such  other  time  as  may  be  ordered  by  the  Court  or  a  Judge, 
file  and  serve  on  the  opposite  party  a  notice  in  writing 
requiring  that  the  issues  should  be  tried,  or  the  damages 
assessed  by  a  jury,  and  a  copy  of  the  notice  shall  be  at- 
tached to  the  record  or  certified  copy  of  the  pleadings  pre- 
pared for  the  Judge.  58  V.  c.  12,  s.  Ill  (2);  59  V.  c. 
18,  Sched.  (17). 

The  words  in  brackets  were  a  new  provision  introduced  by  59  Viet. 
c.  18,  Sched.  (17).  Previously  B.  S.  O.  1887,  c.  44,  s.  78,  had  re- 
quired the  notice  to  be  filed  and  served  "  at  least  8  days  before  the 
sittings  at  which  the  action  is  to  be  tried  ":  see  Buribury  v.  Manufac- 
turers', etc.,  13  P.  R.  52;  McBride  v.  Carroll,  14  P.  R.  70. 

For  the  form  of  jury  notice,  see  Form  64. 

Where  a  jury  notice  was  served,  but  by  inadvertence  not  filed 
within  the  proper  time,  it  was  held  that  there  was  power  to  correct 
the  slip  by  ordering  the  notice  to  stand  good,  and  that  such  an  order 
should  be  made  where  the  case  is  a  proper  one  to  be  tried  by  a  jury: 
Macrae  v.  Neics  Printing  Co.,  16  P.  R.  364. 

Effect  of        1O7.- — (1)  Where  any  one  of  the  parties  has  given  such 

quiring t    notice  requiring  a  jury,  the  issues  of  fact  shall  (subject  to 

iury'          the  provisions  of  section  110)  be  tried  and  determined  or 

the  damages  assessed  by  the  verdict  of  jurors  duly  sworn 
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for  the  trial  of  such  issues  or  for  the  assessment  of  such  *J|»-  108' 
damages. 
See  sec.  108. 


(2)  The  parties  present  at  the  trial  may  ^  consent 
the  said  notice  requiring  a  jury  shall  be  waived,  and  the  notice 
case  tried  and  damages  assessed  by  the  Judge,  and  may 
indorse  a  memorandum  of  such  consent  upon  the  record, 
and  thereupon  the  Judge  may  try  the  issues  or  assess  the 
damages  without  a  jury.     58  Y.  c.  12,  s.  112  (1,  2). 

The  memorandum,  if  omitted  to  be  made  at  the  time,  may  be  made 
afterwards  nunc  pro  tune:  Wycott  v.  Campbell,  31  U.  C.  Q.  B.  584. 

1O8.  —  (1)  In  all  civil  cases  in  the  High  Court  of  Jus-  £fg 
tice  or  in  a  County  Court,  or  in  any  matter  or  cause  within  jurors  in 
the  jurisdiction  of  the  Provincial  Legislature,  where  is- 
sues  are  tried  or  where  damages  are  assessed  by  a  jury,  it 
shall  be  sufficient  if  ten  of  the  jurors  empanelled  for  the 
trial  or  assessment  shall  agree,  instead  of  twelve;  and  in 
such  case  ten  jurors  may  give  the  verdict,  or  answer  the 
questions  submitted  to  the  jury  by  the  Judge.  58  Y.  c. 
12,  s.  112(3);  c.  16,  s.  1.  ' 

(2)  A  verdict  rendered  or  question  answered  under  the  Effect  of 
provisions  of  this  section  shall  have  the  same  effect  as  the  ver 


answers  so 


verdict  or  answer  given  by  twelve  jurors.     58  Y.  c.  12,  s.  given* 
112  (4);  c.  16,  s.  3. 

(3)  This  section  shall  apply  to  special  juries.     58  Y.  c.  special 
12,  s.  112  (5);  c.  16,  s.  4.  'uries- 

109.  If  at  the  trial  of  any  action  or  issue  or  assessment  Death  or 
of  damages/ a  juror  should  die  or  become  incapacitated  byjS^? 
illness  or^any  other  cause  from  continuing  to  sit  or  act  on  ofTn0terest 
the  jury,  or  if  it  should  be  discovered  that  one  of  the  jury  £ruiajne 
sworn  has  an  interest  in  the  result  of  the  suit,3or  is  a  reja-  ' 

ti^e  of  any  of  the  parties  thereto  within  the  degree  of  first 
cousin,  the  presiding  Judge  may  discharge  such  juror,  and 
may  in  any  such  case  direct  that  the  trial  or  assessment 
shall  proceed  on  such  terms  as  he  thinks  fit  with  eleven 
jurors,  and  in  such  case  ten  jurors  may  give  the  verdict  or 
answer  the  questions  submitted  to  the  jury  by  the  Judge. 
58  Y.  c.  12,  s.  113. 

110.  Notwithstanding   anything  in   sections    106    and  J?age  may 
107  contained,  the  Judge  presiding  at  the  trial  may  in  his  by"  ffiy 
discretion  direct  that  the  action  or  issues  shall  be  tried  or  a1uhryUt 
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sec.  no.  the  damages  assessed  by  a  jury;  and  upon  application  to 
the  Court  in  which  the  trial  is  pending,  or  to  a  Judge 
thereof,  by  an  order  made  before  the  trial,  or  by  the  direc- 
tion of  the  Judge  presiding  at  the  trial,  the  issues  may  be 
tried  and  damages  assessed  without  a  jury.  58  Y.  c.  12, 
.  s.  114;  59  Y.  c.  18,  Sched.  (18). 

It  has  been  said  that  as  a  rule  the  question  whether  a  jury  notice 
ought  to  be  struck  out  can  be' better  disposed  of  by  the  Judge  at 
the  trial,  when  the  real  questions  to  be  tried  have  been  ascertained, 
than  by  a  Judge  in  Chambers  on  the  pleadings  and  affidavits  (per 
Osier,  J.A.,  in  Conmee  v.  C.  P.  R.,  12  Ont.  App.  769),  and  the  Judge 
at  the  trial  is  considered  to  have  absolute  control  over  the  manner  in 
which  the  case  shall  be  tried,  and  his  discretion  will  not  be  interfered 
with  by  a  Divisional  Court:  Brown  v.  Wood,  12  P.  R.  198.  See,  how- 
ever, per  Osier,  J.A.,  in  Reg.  v.  Grant,  17  P.  R.  at  p.  171. 

In  Conmee  v.  C.  P.  R.  (sup.),  though  the  Court  of  Appeal  held  that 
the  plaintiff  was  entitled  to  a  jury,  at  the  trial  a  jury  was  dispensed 
with  and  the  case  referred  to  arbitrators.  It  has,  therefore,  some- 
times been  considered  inexpedient  to  deal  with  the  matter  on  motion 
before  trial  in  view  of  the  power  of  the  Judge  at  the  trial:  see 
Temperance  Colonization  Co.  v.  Evans,  12  P.  R.  48,  380;  McMahon  v. 
Lavery,  ib.  62.  Cases,  however,  have  arisen  in  which  the  Court  has 
acted  on  motion.  In  Bennett  v.  Tregent,  25  C.  P.  443,  Mr.  Dalton, 
Q.C.,  Clerk  of  the  C.  &  P.  sitting  in  Chambers,  directed  the  trial  to 
be  without  a  jury  in  an  action  for  a  breach  of  warranty,  and  his 
power  to  do  so  was  affirmed  by  the  Court. 

Jurisdic-         The  Master  in  Chambers  and  officers  having  like  .jurisdiction  can 

I*0,?  °f    ri    n°w,   however,    only  strike  out  a   jury  notice  for  irregularity,   ej/., 

judicial       where  not  proper  under  sec.  103  (see  notes  to  that  section),  or  where 

officers.       delivered  after   the  time  allowed  by   section  106  for  doing^  so :   see 

Rule  42,  clause  15.     Before  that  Rule  the  Master  Jn  Chambers  Had 

the  same  jurisdiction  as  a  Judge:  see  Baldwin  v.  Hfc&uire,  15  P.  R. 

305;   Bristol,    etc.   v.    Taylor,    15    P.    R.   310;   Lanider   v.   Didmon,    16" 

P.  R.  74. 

A  Judge  in  Chambers  on  motion  before  trial  has  full  discretion  to 
direct  as  to  the  mode  of  trial:  Lander  v.  Didmon,  16  P.  R.  74;  and 
semlle,  where  before  trial  the  Court  or  a  Judge  has  ordered  that  the 
action  be  tried  without  a  jury,  the  Judge  at  the  trial  has  no  power 
(while  the  order  stands  unreversed)  to  say  that  the  issues  shall  be 
tried  by  a  jury:  Reg.  v.  Grant,  17  P.  R.  at  p.  171,  per  Osier,  J.A.  It 
had  previously  been  said  that  the  exercise  by  a  Judge  in  Chambers  of 
his  power  before  trial  may  hamper  the  discretion  of  the  trial  Judge: 
Per  Street,  J.,  in  Bristol,  etc.,  v.  Taylor,  15  P.  R.  310;  and  see  Bank 
of  Toronto  v.  Keystone  F.  Ins.  Co.,  18  C.  T.  217;  34  C.  L.  J.  356. 

A    local    Judffp    prtinff    nndpr    Rule,    47    has    the    sflTTiA    pnwpr    a,p    p. 


_ 

Judge  of  the  High  Court  in  Chambers:  Fox  v.  Fox,  17  P.  R.  161;  and 
in  a  case  where  it  was  almost  certain  that  the  Judge  at  the  trial 
would  dispense  with  the  jury  it  was  held  that  the  discretion  of  the 
local  Judge  ought  to  have  been  exercised  by  striking  out  the  jury 
notice. 

In  cases  in  County  Courts  an  order  made  by  the  Judge  before  trial, 
as  to  trial  of  the  action  with,  or  without  a  jury,  is  not  appealable 
under  section  52  of  the  County  Courts  Act  (R.  S.  O.  c.  55)  :  McPherson 
v.  Wilson,  13  P.  R.  339. 
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It  has  been  held  that  this  section  places  the  matter  in  the  discretion  Sec.  110. 
of  the  Judge  in  much  the  same  way  as  under  the  English  Order  36, 
rr.  3-7,  that  is,  the  Judge  must  be  satisfied  that  sufficient  reasons 
exist  to  deprive  the  party  claiming  a  jury  of  his  prima  facie  right. 
The  onus  of  establishing  this  is  on  the  other  side,  if  an  application  is 
made  before  trial,  and  if  the  case  can  be  equally  well  tried  by  either 
mode,  then,  if  either  party  desires  it,  the  case  should  go  to  a  jury: 
Bank  of  B.  N.  A.  v.  Eddy,  9  P.  R.  470;  see  also  Clark  v.  Skipper,  21 
Ch.  D.  134;  Moses  v.  Simpson,  20  C.  L.  J.  230. 

It  is  desirable  to  have  the  question  whether  an  action  is  to  be 
tried  with  or  without  a  jury  determined  at  as  early  a  stage  as 
possible:  Lander  v.  Didmon,  16  P.  R.  74;  and  the  discretion  of  a 
Judge  on  this  point  will  not  be  lightly  interfered  with:  /&.;  and  see, 
Togood  v.  Hindmarsh,  17  P.  R.  446;  and  see  Mangan  v.  Metropolitan 
Electric  Supply  Co.,  1891,  2  Ch.  551. 

Where  a  trial  is  commenced  with  a  jury,  the  Judge  may,  even 
after  the  evidence  is  taken,  or  during  its  progress,  dispense  with,  and 
discharge  the  jury,  and  try  the  case  himself:  Marks  v.  Windsor,  17 
Ont.  719;  see  also  Denmark  v.  McConaghy,  26  C.  P.  563;  Adair  v.  Wade, 
9  Ont.  15. 

In  Pickup  v.  Kincaid,  11  P.  R.  445,  an  action  to  recover  fees  for  Examples, 
medical  attendance,  where  nothing  was  in  dispute  but  the  amount, 
it  was  held  to  be  a  proper  case  to  strike  out  a  jury  notice  with  a 
view  to  having  an  account  directed  at  once. 

Semlle,  mere  complexity  of  facts  would  not,  alone,  be  sufficient 
reason  for  dispensing  with  a  jury,  in  a  Common  Law  action:  Bank  of 
B.  N.  A.  v.  Eddy,  9  P.  R.  468. 

Under  ordinary  circumstances  an  action  for  infringement  of  a 
patent  should  not  be  tried  by  a  jury:  Vermilyea  v.  Guthrie,  9  P.  R. 
267;  and  where  there  is  an  issue  involving  a  scientific  investigation, 
that  may  be  a  good  reason  for  dispensing  with  a  jury:  Swyny  v.  H.  E. 
Ry.  Co.,  100  L.  T.  Jour.  390. 

Causes    of    action    may  in  a  proper    case  be  severed,  that  some  separate 
proper  for  a  trial  by  jury  may  be  so  tried:  see  Temperance  Co loniza- trials. 
tion  Co.  v.  Evans,   and  McMahon  v.  Lavery  (^«'».);  but  such  separate 
trial  by  jury  should  not  be  ordered  where  there  is  but  one  cause  of 
action:  Farran  v.  Hunter,  12  P.  R.  324. 

Rules  550  and  551  provide  the  mode  of  trial  where  equitable  issues, 
or  both  legal  and  equitable  issues,  are  raised:  see  notes  to  those 
Rules. 

WJiere  the  Judge  at  the  trial  strike  out  a  Jury  notice  he  should 
proceed  to  try  the  action:  Bank  of  Toronto  v.  Keystone  F.  Ins.  Co., 
IS  C.  Li.  T.  217;  34  C.  L/.  J.  356.  Whether  an  order  can  be  made  by 
the  Judge  before  whom  the  case  comes  on  at  the  trial  as  a  Judge 
in  Chambers  to  strike  out  the  jury  notice  and  transfer  the  case  to 
the  non-jury  list  or  non-jury  sittings  for  good  cause,  quwre:  J&. 

Where  a  case  had  been  tried  and  the  jury  disagreed,  a  motion  was 
made  to  dispense  with  a  jury,  as  a  jury  would  be  likely  to  disagree 
again,  but  it  was  held  that  the  case  having  been  considered  proper 
for  a  trial  by  jury,  it  should  be  so  tried,  subject  to  the  directions  of 
the  Judge  at  the  trial:  Bank  of  B.  N.  A.  v.  Eddy,  3  C.  L.  T.  499;  see 
19  C.  L.  J.  158;  but  in  Adamson  v.  Adamson,  12  P.  R.  469,  a  second 
trial  was  directed  to  be  without  a  jury,  the  case  being  one  where 
there  was  no  prima  facie  right  to  a  jury. 
J.A.— 10 
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Sees.  Ill,       In  McGunighal  v.  G.  T.  R.,  6  P.  R.  209,  where,  after  the  jury  dis- 
112«  agreed,  and  a  second  trial  had  been  had,  but  the  verdict  had  been 

set  aside  as   against   evidence,   an  order  was  made  for  trial  by  a 
Judge. 

Where  at  the  trial  both  parties  treated  an  issue  as  one  which 
should  be  tried  by  the  Judge,  and  not  by  the  jury,  and  the  plaintiffs 
obtained  a  rule  nisi  for  a  new  trial  on  the  ground  that  the  Judge 
had  decided  the  issue  wrongly,  they  were  not  allowed  to  amend  the 
rule  so  as  to  state  that  the  Judge  should  have  left  the  issue  to  the 
jury:  Australian,  etc.,  v.  Smith,  14  App.  Gas.  318. 

As  to  the  effect  of  withdrawing  a  juror,  see  Thomas  v.  Exeter, 
Flying  Post,  18  Q.  B.  D.  882. 

Verdict. 

court  may     111.    Upon  a  trial  by  a  jury,  it  shall  not  be  lawful  for 
t^gfyea^  the  jury  to  give  a  general  verdict,  where  the  Court  or  the 
verdict  ex-  presiding  Judge  otherwise  directs,  and  it  shall  be  the  duty 
&$ious      °^  *ne  .lur.T  to  giye  a  sPecial  verdict  if  the  Court  or  pre- 
for libel,     siding  Judge  so  directs;  and  the  jury  may  give  either  a 
general  or  a  special  verdict,  unless  the  Court  or  the  pre- 
siding Judge  otherwise  directs;  tftit.  this  section  shall  not 
apply  to  aprons  n-F  lihpl.     58  Y.  c.  12,  s.  116. 

A  "  genern.l  verdict  "  is  one  whereby  the  jury  find  the  issue  in 
favour  of  one  party  or  the  other,  generally,  i.e.,  for  plaintiff,  or  de- 
fendant, as  the  case  may  be;  and  where  there  are  several  issues,  if 
some  be  found  in  favour  of  one  side  and  some  in  favour  of  the 
other,  this  would  still  be  a  "general  verdict":  Co.  Lit.  226;  Davies 
v.  Loundcs,  1  Sc.  N.  R.  328;  Chitty's  Arch.  Pr.  (14th  ed.)  655.  A 
Hspecial  verdict."  on  the  other  hand,  is  one  whereby  the  jury  simply 
find  the  facts,  leaving  it  to  the  Court  on  applying  the  law  to  the 
facts  so  found,  to  determine  for  which  of  the  parties  a  judgment 
should  be  given:  Co.  Lit.  227  b.,  228;  Chitty's  Arch.  Pr.  (14th  ed.) 
655. 

Formerly  a  jury  might  in  all  cases  give  a  general  verdict:  Mayor 
of  Demises  v.  Clark,  3  A.  &  E.  506;  but  this  and  the  following  section 
have  restricted  this  right. 

in  certain       112.   Upon  a  trial  by  "jury,  in  any  case  except  an  action 

cases  the      -        ...,     ,       J        ,  .     •>.     *  '  •'.  *.  _.    . 

jury  may  ±or  libel,  slander,  criminal  conversation,  seduction,  malici- 
to  answer  ous  arrest,  malicious  prosecution  or  false  imprisonment, 
anTonOIthe  the  Judge,  instead  of  directing  the  jury  to  give  either  a 
general  or  a  special  verdict,  may  direct  the  jury  to  answer 
i  enter  any  questions  of  fact  stated  to  them  by  the  Judge  for  the 

verdict.  ,   .  ,  ,        .  ,    *.  , 

purpose;  and  in  such  case  tne  jury  shall  answer  such  ques- 
tions, and  shall  not  give  any  verdict;  and,  on  the  finding 
of  the  jury  upon  the  questions  which  they  answer,  the 
Judge  may  direct  judgment  to  be  entered.  58  Y.  c.  12, 
s.  117. 
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See    Canada    Central    v.  McLaren,  8    Out.  App.  564;  St.  Denis    v.  Sec.  113. 
Baxter,  13  Ont.  41;  Oower  v.  Lusse,  16  Ont.  88. 

It  is  imperative  upon  the  jury  to  answer  the  questions  submitted 
to  them,  and  they  may  not  give  a  general  verdict  instead,  unless  the 
Judge  in  his  discretion  receives  it:  Furlong  v.  Carroll,  1  Ont.  App. 
145,  but  to  enable  the  jury  to  give  such  general  verdict  instead  of 
answering  the  questions,  the  Judge's  charge  must  give  them  such 
instructions  as  to  the  law,  that  they  can  properly  give  a  general 
verdict  instead  of  merely  answering  the  questions:  Reid  v.  Barnes,  25 
Ont.  223. 


In  the  exceptcd  cases  mentioned,  this  spntion  prpypnts  ?,  ind.Sri1pr'1' 
from  being  entered  upon  answers  to  questions  submitted  to  the  iur,v: 
a  general  or  special  verdict  may  be  given  by  the  jury,  either  by  I 
directions  of  the  Judge  or  of  their  own  accord  (except  in  an  action  for» 
^bel  in  which  a  genera)  verdirt.  must  hp  given):  and  n.  finding,  in 
answer  to  a  question,  of  a  certain  amount  of  damages  is  not  equiva- 
lent to  a  general  verdict:  Gordon  v.  Denison,  22  Ont.  App.  315  (an 
action  for  false  imprisonment).  In  an  action  (e.g.,  for  malicious 
prosecution)  where  the  question  of  the  presence  or  absence  of  reason- 
able and  probable  cause  is  for  the  Judge  to  decide,  this  section  does 
not  prevent  his  putting  questions  to  the  jury  in  order  to  obtain  a 
finding  as  to  the  facts  for  his  assistance  in  forming  his  opinion  upon 
the  question  of  reasonable  and  probable  cause:  16.,  pp.  319,  320-1. 

A  Judge  is  not  bound  to  submit  questions  in  writing  to  the  jury: 
Lett  v.  St.  Lawrence,  1  Ont.  545;  and  his  refusal  to  submit  any  parti- 
cular question  is  not  ground  for  a  new  trial:  Turner  v.  Burns,  24 
Ont.  28. 

When  the  jury  fail  to  answer  questions,  or  their  answers  are  con- 
flicting, so  that  no  judgment  can  be  awarded  for  either  party  on  their 
finding,  or  in  case  the  Judge  at  the  trial  refuses  to  give  judgment 
for  either  party,  the  action  may,  unless  his  decision  is  appealed  from, 
be  carried  down  for  trial  again,  as  upon  a  disagreement  of  the  jury: 
see  Rules  780,  781. 

INTEREST. 

i  • 

113.   Interest  shall  be  payable  in  all  cases  in  which  it  is 

1111  r         •  i  •    t     •     i          i  -•  may  be 

now  payable  by  law  [or  in  which  it  has  been  usual  for  a  allowed 
jury  to  allow  it].    58  V.  c.  12,  s.  118. 

The  words  in  brackets  are  not  in  the  Imp.  Act,  3  &  4  Viet.  c.  42, 
s.  28,  from  which  this  section  was  taken.  As  to  the  words  in 
brackets,  see  McCullougn  v.  Clemow,  26  Ont.  pp.  472,  475. 

Interest  is  in  practice  more  frequently  allowed  by  our  juries  than 
English  authority  would  seem  to  warrant:  Spence  v.  Hector,  24  U.  C. 
Q.  B.  277;  see  also  Mennie  v.  Leitcn,  8  Ont.  397;  Snarr  v.  Badenacn, 
10  Ont.  131;  Re  KirkpatricJc,  10  P.  R.  4;  MicMe  v.  Reynolds,  24  U.  C. 
Q.  B.  303;  Montgomery  v.  Boucher,  14  U.  C.  C.  P.  45;  McCullougn  v. 
Clemow,  supra;  McCullougn  \.  Newlove,  27  Ont.  627. 

As  to  the  allowance  of  interest  on  a  claim  in  the  Master's  office, 
see  Re  Ross,  29  Gr.  385;  Rule  667  and  notes. 

As  to  interest  on  mortgages,  see  Rule  750,  and  notes. 


148 


THE   JUDICATURE   ACT. 


Sec.  114. 


due< 


A  referee  on  taking  accounts  has  power  to  allow  interest  whenever 
a  jury  would  be  entitled  to  allow  it:  Attorney-General  v.  Mtna  Insur- 
ance Co.,  13  P.  R.  459;  and  on  amounts  claimed  for  work  and  services 
agreed  to  be  paid  at  a  fixed  rate,  from  the  times  when  they  became 
payable:  McCullough  v.  Newlove,  27  Ont.  627. 

Interest  is  not  recoverable  on  the  amount  of  a  foreign  ^judgm^nt 
pxoent  as  unliquidated  damages:  Kblmes  v.  Stratford,  16  P.  R.  78; 
nor  on  an  award,  and  such  interest  does  not  begin  to  run  until  notice 
of  the  award  has  been  given  to  the  person  liable  to  pay:  Huyck  v. 
Wilson,  18  P.  R.  44. 


led  °r  any  assessment 

ondlbts  of  damages,  upon  any  debt  or  sum  certain,  payable  by 
virtue  of  a  written  instrument  at  a  certain  time,  interest 
may  be  allowed  to  the  plaintiff  from  the  time  when  the 
debt  or  sum  became  payable. 

See  Towsley  v.  Wythes,  16  U.  C.  Q.  B.  139;  McCullough  v.  Clemow, 
supra. 

"  Debt  or  Sum  Certain,  etc."—"  The  Act  requires  that  the  con- 
tract shall  ascertain  the  sum  and  the  time;  the  certainty  of  both  must 
a.ppear  from  the  contract.  But  still,  if  all  the  elements  of  certainty 
appear  by  the  contract,  and  nothing  more  is  required  than  an 
arithmetical  computation  to  ascertain  the  exact  sum  or  the  exact 
time  for  payment,  that  will  be  sufficient  ":  Per  Lindley,  L.J.,  in  Lon- 
don, etc.,  8.  E.  Ry.  Co.,  1892,  1  Ch.  144;  see  also  1893,  A.  C.  429; 
and  McCullough  v.  Clemow,  26  Ont.  p.  473. 

(2)  If  such  debt  or  sum  is  payable  otherwise  than  by 
virtue  of  a  written  instrument  at  a  certain  time,  interest 
may  be  allowed  from  the  time  when  a  demand  of  payment 
is  made  in  writing,  informing  the  debtor  that  interest  will 
be  claimed  from  the  date  of  the  demand.  58  V.  c.  12, 
s.  119. 

These  provisions  are  founded  upon  Imp.  Act,  3  &  4  Wm.  4,  c.  42, 
s.  28. 

Interest  cannot  be  allowed  on  merchants'  accounts  unless  ajie- 
^yf;fn7l_of  iutoiest  under  this  section  is  proved:  Inglis  v.  Wellington 
Hotel  Co.,  29  C.  P.  387.  But  in  Mlchie  v.  Reynolds,  24  U.  C.  Q.  B.  303, 
310,  Draper,  C.J.,  said:  "It  has  been  the  practice  for  a  very  long 
time  to  leave  to  the  discretion  of  the  jury  to  give  interest  where  the 
payment  of  a  just  debt  has  been  withheld,  and  we  can  find  no  good 
reason  to  depart  from  that  practice  "  ;  and  in  Spence  v.  Hector,  76. 
277,  281,  the  same  learned  Judge  remarked  that  "  interest  is  in 
practice  much  more  frequently  allowed  by  our  juries  than  English 
authorities  would  seem  to  warrant." 

Demand  oil     When  the  debt  or  sum  is  payable  by  virtue  of  a  written  instru- 

interest.     Jment  at  a  certain  time,  no  demand  is  necessary  in  order  to  entitle 

(the  payee  to  interest.    A  covenant  to  pay  six  months  after  the  death 

of  the  covenantor  is  a  covenant  to  pay  at  "  a  certain  time":  Re 

Horner,  1896,  2  Ch.  188;  74  L.  T.  686;  and  interest  is  usually  allowed 

without  demand  made  on  sums  awarded  to  be  paid  at  a  particular 

time:  Towsley  v.  Wythes,  16  U.  C.  Q.  B.  139. 


Interest 
on  claims, 

Slowed. 
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Where  tlie  indorsement  on  the  writ  claimed  interest,  Boyd,  C.,  Sec.  114. 
was  of  opinion  that  that  was  a  good  demand  of  interest  under  the 
statute-  Incin  v.  Victoria  Harbour,  Jan.  22nd,  1894  (not  reported); 
but  the  mere  bringing  of  the  action  appears  not  to  be  a 
sufficient  demand  where  there  has  been  no  specific  demand  of  inter- 
est- London,  Chatham  &  Dover  Ry.  v.  South  Eastern  Ry.,  1  393,  A.  O. 
429;  69  L.  T.  637. 

It  has  been  held  in  England  that  a  printed  notice  at  the  head  of  anl 
account  that  interest  will  be  chargeoTis  not  a  sufficient  demand! 
within  the  statute:  Re  Edwards,  65  L.  T.  453;  and  the  fact  that  nol 
objection  was  made  by  the  debtor  was  held  to  be  no  evidence  of  a| 
promise  to  pay  interest:  /&. 

Interest  may  be  allowed  upon  a  solicitor's  bill,  if  a  demand  in 
writing  is  made  for  it:  Re  McClive,  9  P.  R.  213. 

Although  interest  cannot,  in  the  cases  provided  for  in  this  section,  Discretion 
be  allowed  without   a.  prior~cTemand.   it  is   still  in  the  discretion  of  of  Court  or 
thA  .Tmigp  or  jury  to  nllow  interest  in  such  cases,  even  though  a.de- Jury- 
mand.be  proved. 

Where  money  has  been  paid  by  mistake,  interest  on  it  will  not  be  ( 
allowed  in  favour  of  the  payer:  Barber  v.   Clark,  20  Ont.  522. 

Where  an  action  was  brought  upon  a  written  agreement,  silent  as 
to  interest,  to  recover  the  amount  of  net  profits  of  a  business  for  a 
period  ending  1st  May,  1895,  as  ascertained  in  the  manner  pro- 
vided for  in  the  agreement,  but  not  so  ascertained  till  after  the  time 
fixed  thereby,  and  it  was  adjudged  at  the  trial  that  the  ascertain- 
ment was  void,  and  a  reference  was  directed  to  a  Master  to  take 
an  account,  it  was  held  that  interest  was  not  recoverable,  (1)  under 
s.  113,  as  in  a  case  in  which  it  had  been  usual  for  a  jury  to  allow  it, 
because  no  debt  existed  which  was  payable  till  ascertained,  either 
in  the  manner  provided  in  the  agreement  or  by  the  account  taken  in 
the  action,  nor  (2)  under  s.  114  (1),  because, "the  mode  of  computa- 
tion provided  by  the  contract  being  departed  from,  there  was  no  cer- 
tainty as  to  the  amount  payable,  nor  time  of  payment:  McCullough 
v.  Clemow,  26  Ont.  467.  . 

As  regards  the  rule  followed  by  Courts  of  Equity  in  the  allow- 
ance of  interest,  Bacon,  V.C.,  said,  in  Spatali  v.  Constantinidi,  20 
W.  R.  823,  "  I  take  the  law  of  this  Court  to  be  perfectly  clear  and 
distinct,  and  to  have  prevailed  for  centuries,  that  upon  the  wrong- 
ful withholding  of  a  debt,  the  party  who  wrongfully  withholds  it  Is 
liable  to  pay  interest  upon  that  debt.  A  jury  might  always  have 
given  it,  I  do  not  say  it  did,  but  it  might  always  have  given  it  at 
law.  But  without  reference  to  what  a  jury  might  do,  this  Court 
has  given  it  in  numberless  instances  ":  see  Rodger  v.  Comptoir  d* 
Escompte  de  Paris,  L.  R.  3  P.  C.  465;  but  it  is  said  that  as  regards 
legal  claims  the  Courts  of  Equity  always  followed  the  law:  see 
per  Lindley,  L.J.,  London,  Chatham •  &  Dover  Ry.  v.  South  Eastern  Ry., 
1892,  1  Ch.  at  p.  142;  Booth  v.  Leycester,  3  My.  &  Cr.  459;  1  Keen. 
247. 

After  judgment  has  been  recovered  for  a  sum  of  money,  payable  Bate. 
"  with  interest  until  paid,"  it  is  doubtful  whether  the  rate  reserved 
by  the  contract  can  be  recovered  after  judgment:  see  Button  v.  Fed- 
eral Bank,   9  P.   R.  568.    In  RyUert   v.  St.  John,  4  Ont.   App.  213 ;( 
10  S.  C.  R.  278,  it  was  held  that  the  contract  became  merged  fn  the! 
judgment,  and  only  the  interest  payable  under  the  judgment  could) 
be  recovered.     But  in  Popple  v.  Sylvester,  22   Ch.  D.  98;  47  L.  T. 
329,  it  was  held  that  the  difference  between  the  rate  payable  by  the 
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Sees.  116,    contract,    and  the  rate  recovered  on  the  judgment,   for  the  period 
116.  between  the  recovering  of  judgment  and  payment,  might  be  recov- 

ered in  a  subsequent  action;  and  see  19  C.  L.   J.   21;  but  see  Ex 

p.  Fewings,  25  Ch.  D.  338;  50  L.  T.  109. 

Bight  of          In  England  the  Crown  has  a  prerogative  right  to  be  paid  in  priority 
the  Crown,  to  other  creditors:  In  re  West  London  Commercial  Bank,   38  Ch.   D. 

364;  Attorney-General  v.  Leonard,  38  Ch.  D.  622;  Rex  v.  Ward,  2  Ex. 

301  n.;  Maritime  Bank  v.  The  Queen,  17  S.  C.  R.  657;  but  see  Clarkson 

v.  Attorney-General,  15  Ont.  632;  16  Ont.  App.  202;  and  see  R.  S.  O. 

c,  129.  s.  34.  which  in  effect  repeals  9  Hen.  VIII.  c.  18. 


In  actions  for  conversion  of  goods  or  for  trespass 
damages     de  bonis  asportatis,  the  jury  may  give  interest  in  the  na- 
actions.      ture  of  damages  over  and  above  the  value  of  the  goods 
at  the  time  of  the  conversion  or  seizure,  and  in  actions  qn 
policies  of  insurance,  may  give  interest  over  and  above  the 
money  recoverable  thereon.     58  Y.  c.  12,  s.  120. 

After  goods  are  placed  in  the  custody  of  the  law,  as  for  instance, 
in  the  hands  of  a  sheriff  or  receiver,  the  liability  of  the  defendant 
for  interest  on  the  value  of  such  goods  ceases:  Peruvian  Guano  Co. 
v.  Dreyfus,  1892,  A.  C.  166. 


Unless  it  is  otherwise  ordered  by  the  Court,  a 

,  .  .      _  ..  .  _  •*  t  •        •  /» 

verdict  or  judgment  shall  bear  interest  from  the  time  of 
the  rendering  of  the  verdict,  or  of  giving  the  judgment, 
as  the  case  may  be  notwithstanding  that  the  entry  of  judg- 
ment shall  have  been  suspended  by  any 


action,  whether  in  the  Court  in  which  the  action  is  pend- 
ing or  in  appeal.    58  Y.  c.  12,  s.  121. 

Interest  does  not  run  from  the  date  of  the  verdict,  where  the  judg- 
ment is  expressly  directed  to  be  entered  at  a  future  day:  McLaren 
v.  Canada  Central  Ry.  Co.,  10  P.  R.  328;  and  where  a  verdict  is 
entered,  subject  to  an  award,  the  amount  of  the  award  does  not  bear 
interest  from  the  date  of  the  verdict:  Hope  v.  Bcatty,  7  P.  R.  39; 
and  see  Woodruff  v.  Canada  Guarantee  Co.,  8  P.  R.  532. 

Where  the  entry  of  judgment  is  stayed,  the  interest  nevertheless 
runs  from  the  date  of  the  judgment:  Talbot  v.  Canadian  C.  C.  Co.,  33 
C.  L.  J.  735;  17  C.  L.  T.  336;  and  see  Rule  629. 

Where  the  judgment  merely  declares  a  charge  of  money  upon  land 
without  imposing  any  personal  liability,  it  would  appear  not  to  bear 
interest  unless  expressly  ordered:  Lynch  v.  Skerrett,  5  Ir.  Eq.  494. 

An  interlocutory  order  for  payment  of  costs  was  held  to  be_a 
judgment  within  Imp.  Act,  1  &  2  Viet,  c.  liu,  s.  28.  and  to  carry 
interest  on  the  costs  from  the  date  of  the  order:  Taylor  v.  Roe,  1894, 
j  Ch.  413;  70  L.  T.  232;  see  also  R.  sToTZ  80.  s.  Q. 

The  interest  included  in  a  judgment  is  a  part  of  the  claim  for  the 
purpose  of  determining  the  scale  of  costs  applicable:  Malcolm  v. 
Leys,  15  P.  R.  75;  but  not  the  interest  which  accrues  on  the  verdict 
or  judgment  under  this  section:  Sproule  v.  Wilson,  15  P.  R.  349. 
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Sec.  116 
PLEADINGS   IN   ACTIONS  ON   FOREIGN  JUDGMENTS. 

Foreign  judgments  are  those  given  by  Courts  whose,  jnnpdintimi 
does  not  extend  to  Ontario:  Macfarlane  v.  DerMshire,  8  U.  C.  Q.  B. 
12;  a  foreign  judgment  if  not  impeached  or  denied  is  prima  facie 
evidence  against  the  defendant:  Manning  v.  Thompson,  17  C.  P.  606; 
but  it  must  be  a  judgment  which  finally  and  conclusively  (subject 
only  to  appeal)  settles  the_exjstence  of  the  debt,  so  ^as  to  become 
res  judicata  between  the  parties:  Nouvion  v.  Freeman,  15  App.  Cas.  1. 

A  foreign  Judgment  constitutes  a  simple  contract  debt,  so  that  the 
period  of  limitation  in  such  case  (6  years'),  for  bringing  an  action 
upon  it,  applies:  North  v.  Fisher,  6  Ont.  206;  and  is  a  liquidated  de- 
mand which  may  be  specially  indnrspd  nnripr  Rule  1^8:  Solmes  v. 
Ktnffnrfl.  16  P.  R.  78. 

The  principle  upon  which  a  foreign  judgment  is  enforced  is  that 
the  judgment  of  a  Court  of  competent  jurisdiction  over  the  defen- 
dant imposes  an  obligation  upon  the  defendant  to  pay  which  the 
domestic  Court  is  bound  to  enforce:  Fowler  v.  Vail,  4  Ont.  App. 
270;  Castrique  v.  Imrie,  L.  R.  4  E.  &  I.  App.  414;  Godard  v.  Gray, 
L.  R.  6  Q.  B.  139;  Re  Trufort,  Trafford  v.  Blane,  57  L.  T.  674. 

No  legislature,  having  merely  territorial  jurisdiction,  can  confer 
on  Courts  under  its  control,  jurisdiction  which  any  foreign  Court 
ought  to  recognize,  against  absent  foreigners  who  owe  no  allegiance 
or  obedience  to  the  power  which  so  legislates.  In  all  personal  actions 
the  Courts  of  the  country  where  thp  defendant  resides,  not  t.hpTimirta 
of  the  country  where  the  cause  of  action  aroseT  should  *>**  rpsorted 
to:  Sirdar  Gurayal  Singh  v.  Rajah  of  Faridkote,  1894,  A.  C.  670;  see 
also  note  prefixed  to  Rule  162. 

A  judgment  for  a  penalty  payable  to  a  foreign  state,  under  a 
statute  of  such  foreign  state,  does  not  create  a  debt  enforceable  in 
this  Province;  but  where  the  penalty  is  payable  by  way  of  indemnity 
to  a  private  citizen  a  foreign  judgment  for  such  penalty  may  be 
enforced  in  Ontario:  Huntington  v.  Attrill,  20  Ont.  App.  703;  1893, 
A.  C.  150. 

A  foreign  judgment  is  not  a  merger  of  the  original  cause  of  action, 
which  may,  notwithstanding  such  judgment,  be  sued  on  in  Ontario: 
Trevelyan  v.  Myers,  26  Ont.  430. 

A  foreign  judgment  is  prima  facie  evidence  only  that  the  foreign 
Cmirt  bad  jurisdiction  over  the  subject  matter,  or  the  person  of  the 
defendant,  and  that  the  judgment  was  regularly  obtained.  It  may 
be  shown  by  way  of  defence  that  the  judgment  was  not  binding  in 
the  foreign  country,  for  want  of  jurisdiction.  The  Court  has  juris- 
diction over  the  person  of  the  defendant  when  he  is  a  subject  of 
the  country,  even  though  not  resident  nor  domiciled  in  it,  and  he 
is  therefore  bound  by  a  judgment,  though  obtained  in  his  absence, 
where  recovered  under  the  process  of  the  country  to  which  he  owes 
allegiance  as  a  subject,  or  temporary  allegiance,  by  being,  when  the 
suit  was  commenced,  resident  in  the  country,  so  as  to  have  the  bene- 
fit and  protection  of  its  laws.  The  absence  of  these  circumstances 


will  oonstitntp  n  dpf^fP-  see  Fowler  v.  Vail;  Godard  v.  Gray  (sup.) 
Schibsby  v.  Westenholz,  L.  R.  6  Q.  B.  155;  Maubourquet  v.  Wyse,  1 
Ir.  C.  L.  471;  McLean  v.  Shields,  9  Ont.  699;  Solmes  v.  Stafford,  16 
P.  R.  78;  Beatty  v.  Cromwell,  9  P.  R.  547;  Turnlull  v.  Walker,  67  L. 
T.  767;  2  Smith  L.  C.,  10th  ed.,  766. 
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Sees.  117-       If  the  foreign  Court  had  jurisdiction  as   above   (or  if  defendant 
119.  submitted  to  its  jurisdiction  by  appearing:  Voinet  v.  Barrett,  34  W. 

R.  161;  1  Cab.  &  E/554),  the  judgment  is  conclusive  so  as  to  prevent 
him  from  pleading  any  defence  which  might  have  been  pleaded  in 
the  foreign  country:  Fowler  v.  Tail,  and  other  cases  supra;  Paisley 
v.  Broddy,  11  P.  B.  202;  Solmes  v.  Stafford,  16  P.  R.  78. 

Fraud  in  obtaining  a  foreign  judgment  is  a  defence:  Abouloff  v. 
Oppenheimer,  10  Q.  B.  D.  295;  Hollender  v.  Ffoulkes,  26  Ont.  61; 
though  the  fraud  is  such  that  it  cannot  be  proved  without  re-trying 
the  questions  adjudicated  upon  by  the  foreign  Court:  Vadala  v. 
Lawes,  25  Q.  B.  D.  310;  62  L.  T.  701;  63  L.  T.  128.  It  is  also  a 
defence  that  the  judgment  is  contrary  to  natural  justice,  as  in 
Buchanan  v.  Rucker,  1  Camp.  63;  9  East.,  192;  or  the  fact  that  it 
was  obtained  against  defendant  without  notice  (he  being  an  alien), 
notwithstanding  the  judgment  is  valid  in  the  foreign  country: 
Rouftillnn  v,  Rnusillnn^  14  Ch.  D.  351. 

Where  the  defendant  did  not  appear  or  submit  to  the  jurisdiction 
of  thp  fnrpjg-n— Cnnrtj  and  was  not  resident  within  the  territorial 
jurisdiction  when  the  foreign  judgment  was  obtained,  an  action  on 
such  judgment  (except  when  recovered  in  the  Province  of  Quebec, 
as.  mentioned  in  s.  117,  post),  cannot  be  maintained  in  Ontario:  see 
T'urnbull  v.  Walker,  67  L.  T.  767;  and  see  Schibsby  v.  Westenhols; 
Sirdar  Glrdyal  Singh  v.  Faridkote,  and  other  cases,  supra. 


117.    In  any  action  brought  in  Ontario  on  a  judgment' 
wh^re  sir'  obtained  in  the  Province  of  Quebec  in  an  action  in  which 
vice  was     the  service  of  notice  on  the  defendant  or  party  sued  has 
been  personal,  no  defence  that  mifyht,  have  been  set  up  to 
the  originaLgctio-n  shall  be  p1eaded_Jo  that.  Jyroi^ght  on  the , 
judgment.     58  Y.  c.  12,  s.  122. 

suit  upon  118.  In  any  action  brought  in  Ontario  on  a  judgment 
in  Quebec,  obtained  in  the  Province  of  Quebec  in  an  action  in  which 
servicethe  personal  service  was  not  obtained  and  in  which  no  defence 
Wersonai  was  ma(^e7  any  defence  that  might  have  been  set  up  to  jfche 
original  action  may  hp.  ma  HA  tn  t.TiP  action.  on_JtIie__4jiglg- 
UtJ  &0  ment.  58  Y.  c.  12,  s.  123. 

n  7  /°  #  9  //  @M(gre- whether  the  personal  service  referred  in  these  sections 
"  5  ^ '  °  I  /I  means  service  in  the  Province  of  Quebecj  Court  v.  Scott,  32  TJ.  C. 
Or  .f .  1-18.  In  that  case  the  action  was  upon  a  prom,  note  made  in 
Toronto,  payable  in  Montreal,  so  that  the  contract  was  perforin- 
able,  and  the  breach  occurred  in  Quebec,  bringing  the  defendant 
within  22  Viet.  c.  5,  s.  58,  which,  by  the  law  of  Quebec,  gave  the 
Quebec  Court  jurisdiction  upon  a  personal  service  in  Ontario. 

As  to  the  mode   of  proof  of   a   Quebec  judgment:  see   Tilton  v. 
McKay,  24  U.  C.  C.  P.  94. 

COSTS. 

Costs  in         HO.  Subject  to  Rules  of  Court,  and  to  the  express  pro- 
discretion     .  .          j,     J  ,-,  j, 7      j  .     . ,  ,,  l 
of  court,     visions  oi  any  statute,  tne  costs  01  and  incident  to  all  pro- 

•  A  p/o       o     ceedings  in  the  Supreme  Court  of  Judicature,  shall  be  in 
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the  discretion  of  the  Court  or  Judge,  and  the  Court  or  gcs.  120, 
Judge  shall  have  full  power  to  determine  by  whom  and      ' /)^> /?    * 
Jo  what  extent  such  costs  are  to  be  paid.    59  Y.  c.  18,  s.  11.  ' 
See  notes  to  Rule  1130. 

^ 

WITNESS  FEES. 

12O.  No  public  official  or  other  witness  subpoenaed  orFeesofcer- 
called  upon  to  produce  before  any  Court  or  other  tribunal  producing 
any  public  or  other  document  shall  be  entitled  to  more  ments. 
than  ordinary  witness  fees,,  unless  the  Court  or  other  tri- 
bunal otherwise  orders.     58  Y.  c.  12,  s.  127,  part;  59  Y. 
c.  18,  Sched  (20). 

See  also  Rule  1151. 

REFERENCES    TO    MASTER   IN    ORDINARY. 

121. —  (1)  Unless  the  Master  in  Ordinary  shall  certify  whenre- 
that  by  reason  of  press  of  business,  or  for  other  good  rea-  beerto  Mas-0 
son,  he  is  presently  unable  to  proceed  with  any  reference  ordinary, 
or  trial,  or  unless  the  Judge  or  the  Court  which  directs  the 
reference  or  the  trial  is  satisfied  that  the  said  Master  in 
Ordinary  is  otherwise  unable  or  ought  not  by  reason  of 
disqualification  or  for  any  other  good  reason,  to  take  or 
proceed  with  any  reference  or  trial,  the  references  which 
shall  be  made  by  the  High  Court  or  a  Judge  thereof  at 
the  trial  or  hearing  in  Toronto  of  any  action,  suit  or  pro- 
ceedings begun  and  carried  on  in  Toronto,  and  which  might 
according  to  the  practice  of  the  Court  be  referred  to  the 
Master  in  Ordinary,  shall  be  to  the  Master  in  Ordinary. 
This  section  shall  apply  to  references  made  by  order  of  the 
Court  or  a  Judge  under  The  Arbitration  Act.  £e6vistat' 

(2)  Nothing  in  this  section  contained  shall  affect  the  Q/)n  /Q  0  3 . 
powers  of  reference  of  the  Court  or  Judge  where  a  refer-  ^cO   IQ 
ence  shall  be  made  to  an  engineer  or  other  skilled  or  expert  ^  o  /    '* 
person.     60  Y.  c.  14,  s.  87. 

RULES   OF  COURT. 

The  result  of  sections  122  to  125  in  the  present  Act  is,  that  since 
the  Act  went  into  operation,  the  power  of  making  Rules  is  as  fol- 
lows: 

(1)  Rules  may  be  made  by  the  Supreme  Court  for  governing  its 
several  Divisions  (sec.  122). 
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Sec.  122.  (2)  Subject  to  any  such  Rules  of  the  Supreme  Court,  the  Judges 
of  the  Court  of  Appeal  may  make  Rules  for  that  Court,  and  the 
Judges  of  the  High  Court  may  make  Rules  for  the  High  Court  (sees. 
123  and  124).  The  English  Acts  do  not  give  any  such  power  to  the 
Judges  of  the  High  Court. 

(3)  The  Lieutenant-Governor  may  authorize  the  three  Chief  Jus- 
tices and  the  Chancellor  to  make  Rules;  and  Rules  so  made  are  to 
have  the  same  effect  as  if  made  by  all  the  Judges  of  the  Supreme 
Court:  sec.  125. 

As  to  the  power  to  make  Rules  respecting  Criminal  procedure, 
see  Cr.  Code,  s.  533. 

As  to  the  virtue  and  effect  of  Rules  of  Court;  and  as  to  Rules 
which  may  not  be  considered  intra  vires:  see  Williams  v.  Goose,  1897, 
1  Q.  B.  471. 

Rules  of  the  Court  are  not  to  be  construed  as  having  a  retroactive 
effect,  so  as  to  deprive  any  suitor  of  any  vested  right  or  interest  he 
may  have  acquired  at  the  time  of  their  being  passed:  Island  v. 
Amaranth,  16  P.  R.  3;  but  where  they  merely  affect  procedure,  they 
will  be  held  to  apply  to  all  pending  actions:  76.;  Spence  v.  G.  T.  Ry., 
17  P.  R.  172;  but  see  Mcauiivray  v.  Lindsay,  16  P.  R.  11. 


—  00  The  Supreme  Court  may  at  any  time,  with 
court  may  the  concurrence  of  a  majority  of  the  Judges  thereof  pre- 
sent  at  any  meeting  held  for  that  purpose,  alter  and  annul 
any  Rules  of  Court  for  the  time  being  in  force,  and  may 
make  any  further  or  additional  Eules  of  Court  for  carry- 
ing this  Act  into  effect,  and  in  particular  for  all  or  any  of 
the  following  matters,  that  is  to  say: 

(a)  For  regulating  the  sittings  of  the  High  Court  of 
Justice  and  the  Court  of  Appeal,  and  of  any 
Divisional  or  other  Courts  thereof  respectively, 
and  of  the  Judges  of  the  said  High  Court  sit- 
ting in  Chambers; 

(&)  For  regulating  the  pleading,  practice,  and  pro- 
cedure in  the  High  Court  of  Justice  and  Court 
of  Appeal; 

See  Eng.  J.  A.,  1875,  s.  17. 

The  Court  of  Appeal  and  the  High  Court  have   each  additional 
Rule-making  powers:  see  ss.  123  and  124. 

(c)  For  the  hearing  of  appeals  from  County  Courts, 
or  from  a  Judge  of  a  County  Court,  from  Pro- 
visional Judicial  District  Courts  or  from  a 
Judge  of  any  such  Court,  from  Surrogate 
Courts,  Stipendiary  Magistrates,  or  Division 
Courts,  by  any  two  or  more  of  the  Judges  of 
the  Supreme  Court,  and  for  regulating  the 
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selection  of  the  Judges  of  the  Supreme  Court,  Sec- 122- 
who  shall  hear  such  appeals,  and  for  regulating 
all  matters  relating  to  the  practice  of  such  ap- 
peals; 

There  is  no  similar  clause  in  the  Eng.  Acts. 
See  Rules  793-797. 

(d)  Tor  empowering  the  Master  in  Chambers,  or  any  TO  em- 

.    .        /.      i  •  .  i      T   j  p  j.1     power  Mas- 

referee  sitting  for  him,  or  the  Judges  of  tneterin 

County  Courts,  other  than  the  Judge  of  the  e£a,Tobers' 
County  of  York,  or  the  Local  Masters  in  re- 
spect  of  actions  brought  in  their  counties,  to  do 
any  such  thing,  and  to  transact  any  such  busi- 
ness, and  to  exercise  any  such  authority  and 
jurisdiction  in  respect  of  the  same  as  by  virtue 
of  any  Statute  or  custom,  or  by  the  Rules  of  the 
High  Court,  are  now  or  may  be  hereafter  done, 
transacted  or  exercised  by  a  Judge  of  the  High 
Court  sitting  at  Chambers,  and  as  shall  be 
specified  in  any  such  rule,  except  in  respect  of 
matters  relating  to — 

1.  The  liberty  of  the  subject; 

2.  Appeals  and  applications  in  the  nature  of 

appeals; 

3.  Proceedings    under    The    Act    respecting  Rev.  stat. 

Lunatics ; 

4:.  Applications  for  advice  under  The  Trustee  Rev.  stat. 
Act-,  c-m 

5.  Matters  affecting  the  custody  of  children; 

and 

6.  Proceedings  under  section  37  of  this  Act. 
See  notes  to  Rule  42. 

(e)  Generally,  for  regulating  any  matters  relating  to 
the  practice  and  procedure  of  the  said  Courts 
respectively,  or  to  the  duties  of  the  officers 
thereof,  or  of  the  said  Supreme  Court,  or  to 
the  costs  of  proceedings  therein;  (a)  and  every 
other  ^matter  deemed  expedient  for  the  better 
attaining  the  ends  of  justice,  advancing  the 
remedies  of  suitors,  and  carrying  into  effect  the 
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Sec- 122-  provisions  of  this  Act  and  of  all  other  Acts 

now  or  hereafter  in  force  respecting  the  said 
Courts. 

(a)  What  follows  this  is  not  taken  from  the  English  Acts,  but 
from  R.  S.  O.  1877,  c.  49,  s.  45  (7). 

(/)  Subject  to  the  approval  of  the  Lieutenant-Go  v- 
ernor  in  Council,  to  make  rules  from  time  to 
time  regulating  all  fees  payable  in  stamps. 

See  the  Tariff,  B.  infra;  and  as  to  power  to  impose  fees,  see 
Institute  of  Patent  Agents  v.  Lockwood,  1894,  A.  C.  347. 

Rule  8  requires  that  new  Rules  shall  be  published  in  the  Ont. 
Gazette  for  7  days  before  coming  into  force,  unless  the  publication 
is  expressly  dispensed  with. 

(2)  Where  any  provisions  in  respect  of  the  practice  or 
procedure  of  any  courts,  the  jurisdiction  of  which  is  vested 
by  this  Act  in  the  High  Court,  are  contained  in  any  sta- 
tute, Rules  of  Court  may  be  made  for  modifying  such  pro- 
visions to  any  extent  that  may  be  deemed  necessary  for 
adapting  the  same  to  the  High  Court,  unless,  in  the  case 
of  any  Act  hereafter  passed,  this  power  shall  be  expressly 
excluded. 

To  the  same  effect  is  Eng.  J.  A.,  1875,  s.  24. 
See  Williams  v.  Goose,  1897,  1  Q.  B.  471. 

The  operation  of  this  section  is  probably  now  very  limited,  as 
nearly  all  the  statutory  enactments  regulating  practice  and  pro- 
cedure in  any  of  the  Courts  existing  prior  to  Ont.  J.  A.,  1881,  whose 
jurisdiction  is  now  vested  in  the  High  Court  were,  at  the  time  of 
the  Revisions  of  the  Statutes  in  1887  and  1897,  intended  to  be  em- 
bodied in  the  Consolidated  Rules. 

(3)  Any  provisions  relating  to  the  payment,  transfer  or 
deposit  into,  or  in,  or  out  of  any  Court  of  any  money  or 
property,  or  to  the  dealing  therewith,  shall,  for  the  pur- 
poses of  this  section,  be  deemed  to  be  provisions  relating 
to  practice  and  procedure. 

Taken  from  Eng.  J.  A.,  1875,  s.  24. 

(4)  All  Rules  of  Court  made  in  pursuance  of  this  sec- 
tion shall  from  and  after  they  come  into  operation,  regulate 
all  matters  to  which  they  extend,  until  annulled  or  altered 
in  pursuance  of  this  section  or  section  125.     58  V.  c.  12. 
s.  132;  c.  13,  s.  41. 

Taken  from  Eng.  J.  A.,  1876,  s.  17. 
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123.  Subject  to  any  Kules  of  Court  which  may  be  made  J|cs. 123~ 
under  the  provisions  of  the  preceding  section,  the  Judges  Jud'ges  of 
of  the  Court  of  Appeal,  or  a  majority  of  them,  may  from  5j^f f 
time  to  time  make    such    general   rules    and    orders    for  may  make 
fixing  the  costs  to  be  allowed  in  respect  of  proceedings  in 

the  said  Court,  and  for  regulating  the  different  proceedings 
in  appeal,  and  generally  for  the  effectual  execution  of  this 
Act  and  the  intention  and  object  thereof  in  regard  to  the 
practice  in  appeals  as  to  them  may  seem  expedient;  and 
may  also  from  time  to  time  alter  and  amend  any  of  the 
existing  rules  or  any  rules  made  under  the  authority  of 
this  Act,  and  make  other  rules  instead  thereof;  and  until 
such  rules  are  made,  the  present  rules  and  the  existing 
practice  and  mode  of  proceeding  in  the  Court  shall  con- 
tinue in  force.  58  Y.  c.  12,  s.  133. 

The  Rules  authorized  to  be  made  under  this  section,  would  appear 
to  be  merely  Rules  affecting  the  procedure,  and  costs  to  be  allowed, 
in  the  Court  of  Appeal. 

124.  The  Judges  of  the  High  Court  or  any  four  of  il?d^Jfoffc 
them,  of  whom  two  of  the  Presidents  of  the  Divisions  of  may  make 
the  High  Court  shall  be  two,  shall,  as  regards  matters  inK 

the  High  Court,  have  power  to  make  general  rules  from 
time  to  time  for  the  regulation  of  the  practice  of  the  High 
Court.  58  Y.  c.  12,  s.  134. 

125.  The  Lieutenant-Governor  in  Council  may  from  Lieu t.-Gov- 
time  to  time  authorize  the  following  persons,  viz. :  the  counci? 
Chief  Justice  of  Ontario,  the  Chancellor,  the  Chief  Jus-  ^^Olize 
tice  of  the  Queen's  Bench,  the  Chief  Justice  of  the  Com-  certain 
mon  Pleas,  and  any  one  or  more  of  the  other  Justices  of  make68 
the  Supreme  Court,  to  make  Kules  of  Court  under  thisB 

Act;  every  such  appointment  to  continue  for  such  time  as 
shall  be  specified  by  Order  in  Council,  and  the  Judges  so 
appointed,  or  any  three  of  them,  may  make  such  rules,  and 
the  same  shall  have  the  same  effect  as  if  made  by  all  the 
Judges  of  the  Supreme  Court,  under  section  122.  58  Y. 
c.  12,  s.  135. 

126.  The  Judges  of   the    Supreme    Court  and  of  the  Authority 
High  Court,  respectively,  shall  have  the  same  authority  BuiXof 
to  make  Eules  of  Court  with  respect  to  District  Courts  as  D?8utrict°r 
they  have  with  respect  to  the  High  Court  and  to  County  Courts- 
Courts,  and  the  Judges  authorized  as  mentioned  in  sec- 
tion 125  of  this  Act  shall,  with  respect  to  District  Courts, 

have  the  like  authority.    58  Y.  c.  12,  s.  136. 
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tion  of 
justice. 


sees.  127,  127.  A  Council  of  the  Judges  of  the  said  Supreme 
council  of  Court,  of  which  due  notice  shall  be  given  to  all  the  said 
Judges  to  Judges,  shall  assemble  once  at  least  in  every  year,  on  such 
p?ocedeure  day  or  days  as  shall  be  fixed  by  the  Lieutenant-Governor, 
for  the  purpose  of  considering  the  operation  of  this  Act 
and  of  the  Rules  of  Court  for  the  time  being  in  force,  and 
also  the  working  of  the  several  offices  and  the  arrange- 
ments relative  to  the  duties  of  the  officers  of  the  said  Courts 
respectively,  and  of  inquiring  and  examining  into  any 
defects  which  may  appear  to  exist  in  the  system  of  pro- 
cedure or  the  administration  of  the  law  in  the  High  Court 
of  Justice  or  the  Court  of  Appeal,  or  of  any  other  Court, 
or  by  any  other  authority;  and  they  shall  report  annually 
to  the  Lieutenant-Governor  what  (if  any)  amendments  or 
alterations  it  would  in  their  judgment  be  expedient  to 
make  in  this  Act,  or  otherwise  relating  to  the  administra- 
tion of  justice,  and  what  other  provision  (if  any)  which 
cannot  be  carried  into  effect  without  legislative  authority 
it  would  be  expedient  to  make  for  the  better  administration 
of  justice;  an  extraordinary  council  of  the  said  Judges 
may  also  at  any  time  be  convened  by  the  Lieutenant- 
Governor.  58  V.  c.  12,  s.  137. 

See  Imp.  enactment  J.  A.,  1873,  s.  75. 

In  the  edition  of  the  Judicature  Acts  by  Sir  W.  T.  Charley,  M.P., 
p.  129,  it  is  said  of  this  section  that,  "  it  is  calculated  to  produce  the 
most  beneficial  effects,  by  breaking  down  the  barrier  of  prejudice 
which  still  subsists,  it  is  to  be  feared,  between  the  sages  of  Equity 
and  of  the  Common  Law.  Viewed  in  the  light  of  this  section  the1 
Supreme  Court  is  a  deliberative  assembly."  In  another  text-book 
it  is  said  that  "  the  Judges  are  constituted  a  standing  commission 
on  law  and  justice  "  (Lely  &  Foulkes,  p.  57). 

Provision       128.  Save  as  by  this  Act  or  by  any  Rules  of  Court 
of  extsting  otherwise  provided,  all  forms  and  methods  of  procedure 
wh°ecreednot  which,  prior  to  the  22nd  day  of  August,  1881,  were  in 
^orce  in  an.Y  °f  tne  Courts  whose  jurisdiction  then  became 
°r  vested  in  the  said  High  Court,  under  and  by  virtue  of  any 
court.        law,  general  order,  or  rule  whatsoever,  and  which  are  not 
M  (7  }  1"\      Consistent  with  this  Act  or  with  any  Rules  of  Court, 
Lfy  K  J~f  J6/-     may  continue  to  be  used  and  practised  in  the  said  High 
Court  of  Justice,  in  such  and  the  like  cases,  and  for  such 
and  the  like  purposes  as  nearly  as  may  be,  as  those  to  which 
they  would  have  been  applicable  prior  to  the  said  date  in 
the  respective  Courts  of  which  the  jurisdiction  became  so 
vested.     58  Y.  c.  12,  s.  138. 
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This  section  is  taken  substantially  from  Imp.  Act  of  1875,  s.  21,  Sec.  128. 
which  uses  the  word  "  transferred  "  instead  of  "  vested."    That  sec- 
tion was  substituted  for  section  73  in  Imp.  Act  of  1873,  and  it  refers 
to  the  Court  of  Appeal  as  well  as  to  the  High  Court. 

See  also  sees.  48,  58  (13). 

This  section  must  be  taken  to  have  been  greatly  modified  by  Rule 
3,  which  provides  that  as  to  all  matters  not  provided  for  in  the  Rules, 
the  practice  is  to  be  regulated  by  analogy  thereto  instead  of  as 
above  mentioned  by  the  practice  prior  to  the  Jud.  Act,  1881.  There 
were,  however,  prior  to  the  passing  of  Rule  3,  a  number  of  decisions 
establishing  the  practice  to  be  observed  under  the  Jud.  Act  in  certain 
matters  in  respect  of  which  the  Rules  under  the  Jud.  Act  were 
silent,  or  the  practice  of  the  pre-existing  Courts  was  conflicting. 
These  will  still  regulate  the  practice  under  the  present  Rules,  and  are 
referred  to  below. 

See  also  notes  to  Rule  3. 

As  to  how  far  the  pre-existing  procedure  was  to  be  considered  to  be  TWO  can- 
in  force,  the  following  two  canons  or  rules  were  laid  down  by  Brett,  ons  as  to 
L.J.,   in   Jackson  v.  Litchfleld,   8  Q.    B.   D.  477:— The  effect  of  the  fjjpjj,!*" 
Judicature  Act  is  that  (1)  in  all  cases  which  are  not  provided  for  bycedure. 
the  Act  the  proceedings  are  to  be  as  they  were  before  the  Act,  and 
(2)  in  all  cases  within  the  Judicature  Act,  where  no  special  steps 
in  proceedings  are   provided,  the   proceedings   are  to  be  as  nearly 
like  as  they  can  be  to  analogous  proceedings  before  the  Act:  see 
also  National  Funds  Ass.  Co.,  4  Ch.  D.  307;  Seear  v.  Lawson,  29  W. 
R.  109;  Boddy  v.  Wall,  7  Ch.  D.  165;  Fowler  v.  Barstow,  26  'Sol.  Jour. 
96;  Bustros  v.  White,  1  Q.  B.  D.  423.     This  is  true  as  to  rules  of 
pleading  as  well  as  in  matters  of  practice:  Evans  v.  Buck,  4  Ch. 
D.  434. 

In  cases  within  the  first  canon  if  the  appropriate  proceedings,  andpirst 
in  cases  within  the  second  canon,  if  the  special  steps  were  formerly  canon 
similar  in  Chancery  and  at  Common  Law  there  is  no  difficulty; 
but  in  cases  where  no  rule  of  practice  was  laid  down  by  the  new 
Rules,  and  there  was  a  variance  in  the  old  practice  of  the  Chancery 
and  Common  Law  Courts,  it  has  been  decided,  under  the  corre- 
spending  section  in  England,  that  that  practice  is  to  prevail  which  practice, 
is  considered  by  the  Court  most  convenient:  Newbiggin-'by-the-Sea 
Gas  Company  v.  Armstrong,  13  Ch.  D.  310;  Nurse  v.  Durnford,  /&., 
768;  LaGrange  v.  Me  Andrew,  4  Q.  B.  D.  210;  Thomas  v.  Palin,  21  Ch. 
D.  367;  Bell  v.  Wilkinson,  W.  N.  1878,  3;  Friendly  v.  Carter,  9  P. 
R.  41;  Re  Fitzgerald,  10  P.  R.  279;  Stewart  v.  Sullivan,  11  F.  R. 
529,  apparently  overruling  on  this  point  some  cases  which  applied 
sec.  58  (13)  to  matters  of  practice  as  well  as  of  substantial  law:  see 
Grant  v.  Holland,  3  C.  P.  D.  180,  and  notes  to  sec.  58  (13);  see  also 
Davis  v.  Wickson,  9  P.  R.  219;  Bank  of  B.  N.  A.  v.  Eddy,  9  P.  R. 
396;  Wilson  v.  Cowan,  19  C.  L.  J.  140;  3  C.  L.  T.  216. 

Though  the  appropriate  and  convenient  proceedings  are  to  be  found 
in  the  practice  of  one  only  of  the  former  systems  of  procedure,  they 
may  be  applied  in  all  the  Divisions  of  the  High  Court:  Dobson  v. 
Marshall,  9  P.  'R.  1;  London  d  Canadian,  etc.,  v.  Merritt,  32  C.  <P. 
379;  Clarbrough  v.  Toothill,  W.  N.  1881,  110;  50  L.  J.  Ch.  743;  18 
C.  L.  J.  101;  and  see  Davis  v.  Wickson,  9  Pr.  R.  219. 

Some  proceedings  under  one  of  the  former  systems,  and  not  refer-  old  prac- 
red  to  in  the  Jud.  Act,  have  been  held  to  be  not  now  in  force,  asticeabro- 
being  not  convenient;  e.g.,  a  Term's  notice  is  not  now  necessary gatedt 
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Sees.  129,    where  neither  party  has  taken  a  step  for  a  year:  Beaver  v.  Board- 
ISO.  man,  9  P.  R.  239,  and  a  side  bar  rule  for  costs  of  the  day  cannot 

be  had  where  plaintiff  gives  notice  of  trial  but  does  not  enter  the 

case:  Hopkins  v.  Smith,  9  P.  R.  285. 

Second  The   following   are  instances,    under   the   second   canon,    of    cases 

canon.         where,    in  the  absence  of  provisions    for  special   steps   or  practice, 

under  the  Jud.  Act,  the  proceedings  prescribed  by  the  Act  may  be 

supplemented  from  the  former  practice  where  appropriate  and  con- 

venient: —  The   Chancery   practice   governing   the   time   for   applying 

for  interim  alimony:  Peck  v.  Peck,  9  P.  R.  299  (see  now  Rule  371), 

Supple-        relating   to   motions   to   dismiss   for   want   of   prosecution:  Bucke   v. 

mentary     Murray,  9  P.  R.  195  (see  Rules  432-434)  ;  the  appointment  of  guardians 

So^oKT6   ad  litem  to  infant  defendants  out  of  the  jurisdiction:  Rew   v.  Anthony, 

practice.      9  P.  R.  545  (see  Rule  219);  substitutional  service  of  process  or  docu- 

ments other  than  writs  of  summons:  Do&son  v.  Marshall,   9  P.   R. 

1  (see  Rules  146,  167,  334);  and  the  practice  on  appeal  from  a  Mas- 

ter's report:  Walmsley  v.  Mundy,   13  Q.   B.   D.  807.     See  also  Clar- 

borough  v.  Toothill,  sup.;  Cooke  v.  Oceanic  Steam  Co.,  W.  N.  1875,  220; 

Laming  v.  Gee,   W.  N.  1878,  240;  Regina  v.  O'Rourke,  32  C.   P.  388, 

(see  now  Rules  769,  et  seg.) 

129.  The  Consolidated  Rules  of  Practice  and  Proce- 
dure  of  1897,  revised  and  consolidated  under  the  authority 
°^  section  42  of  The  Law  Courts  Act,  1895,  and  of  section 


69V  c3'is  ^  °^  ^e  -^aw  C°urts  Ad,  1896,  by  the  Commissioners 
confirmed,  appointed  under  the  said  section  42  and  approved  by  the 
Lieutenant-Governor  in  Council  are  hereby  declared  to  be 
as  valid  as  if  contained  in  an  Act  of  the  Legislature;  and 
nothing  in  the  said  Rules  shall  be  open  to  any  question  as 
to  the  jurisdiction  to  make,  approve  and  authorize  the 
same  under  the  said  section  or  otherwise,  but  the  same 
shall  be  subject  to  be  varied  or  repealed  from  time  to  time 
by  the  same  authority  and  in  the  same  manner  as  other 
Rules  of  Court.  59  Y.  c.  18,  s.  15.  , 
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ISO.—  (1)  The  Lieutenant-Govemor  in   Council    may 
^rom  time  to  time  appoint  a  suitable  person  to  be  Registrar 
of  Appeal,  of  the  Court  of  Appeal. 

Fees  to  be  (2)  The  said  Registrar  shall  not  take  for  his  own  use  or 
benefit,  directly  or  indirectly,  any  fee  or  emolument  save 
^g  saiarv  to  which  he  is  entitled  by  law;  and  all  fees  re- 
ceived by  him  on  account  of  the  said  office  shall  form  part 
of  the  Consolidated  Revenue  Fund,  and  shall  be  payable 
in  stamps,  subject  to  The  Act  respecting  Law  Stamps* 
58  Y.  c.  12,  s.  139. 


stamps, 


c625.    a  ' 
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131 — (1)  The  Lieutenant-Governor  may  from  time  to  *eOB- 131- 
time  appoint  a  Master  in  Ordinary,  a  Master  in  Chambers,  App0int. 
an  Accountant  of  the  Supreme  Court  and  two  or  more  ™e°t  of 

rp      •         r\02  Masters. 

1  axing  Omcers.  etc. 

(2)  Subject  to  orders  of  the  Lieutenant-Governor  in 
Council,  the  said  officers  and  the  Local  Masters  shall  be 
officers  of  the  Supreme  Court  and  attached  thereto.  58 
V.  c.  12,  s.  140. 

By  order  of  the  Lieutenant-GoYernor  in  Council  of  22nd  May, 
1889,  the  Master  in  Ordinary  and  Local  Masters  were  constituted 
officers  of  the  High  Court. 

132.  The  Lieutenant-Governor  may  from  time  to  time  Appomt- 
appoint  for  the  High  Court :  one  Clerk  of  the  Crown  and  cierk  of 
Pleas;  two  Registrars;  one    Clerk  of    the    Process;    one  etc°c< 
Clerk  of  Records  and  Writs,  and  also  such  other  clerks 
and  officers  as  the  business  of  the  Court  may,  from  time 
to  time,  require;  and  such  officers  and  clerks  shall,  in  ad- 
dition to  any  of  the  duties  usually  performed  by  the  like  Duties 
officers  and  clerks,  perform  such  duties  as  may  by  Order 
in  Council  or  Rules  of  the  Supreme  Court  or  the  High 
Court  be  provided.     58  Y.  c.  12,  s.  141,  part;  59  Y.  c.  18, 
Sched.  (22). 

133. —  (1)  Subiect  to  orders  of  the  Lieutenant-Governor  officers  to 

•       /•>  *i       n       «->  IT  •  -r^«     •    •  /»  I'emain  at- 

m  Council,  all  omcers  attached  to  the  various  Divisions  of  tachea  to 

the  High  Court  shall  remain  and  continue  to  be  attached  erairDivI- 

to  the  Division  to  which  they  are  now  respectively  attached. 

Compare  Eng.,  1883,  R.  890. 

(2)  "Where  a  doubt  exists  as  to  the  position  under  this 
Act  of  any  existing  officer  attached  to  any  Court  or  Judge 
affected  by  this  Act,  such  doubt  may  be  determined  by 
Rule  of  Court. 

(3)  The  Lieutenant-Governor  in  Council  shall  have  the 
power  and  (subject  to  any  Order  in  Council)  the  Judges 
of  the  said  Supreme  Court  shall  have  power  to  change  the 
official  names  of  offices  and  officers,  and  to  change  and 
regulate  the  duties  of  the  officers.     58  Y.  c.  12,  s.  142. 

See  Eng.  J.  A.,  1879,  s.  24. 

134.  ^  Subject  to  any  Order  in  Council  in  that  behalf, 
the  business  to  be  performed  in  the  High  Court  and  in  the 
Court  of  Appeal  respectively,  or  in  any  Divisional  or  other 

J.A.— 11 
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Sees.  135-  Court  thereof,  or  in  the  Chambers  of  any  Judge  thereof, 
other  than  that  performed  by  the  Judges,  shall  be  dis- 
tributed among  the  several  officers  attached  to  the  said 
Courts  by  the  preceding  section  in  such  manner  as  may 
be  directed  by  Rules  of  Court;  and  such  officers  shall  per- 
form such  duties  in  relation  to  such  business  as  may  be 
directed  by  Rules  of  Court;  and,  subject  to  such  Order  in 
Council  and  Rules  of  Court,  all  such  officers  respectively 
shall  continue  to  perform  the  same  duties,  as  nearly  as 
may  be,  and  in  the  same  manner  as  if  this  Act  had  not 
been  passed.  58  Y.  c.  12,  s.  143. 

See  Eng.   J.  A.,  1873,  s.  77. 

offiCher0sf  135 — (1)  Every  officer  of  the  Court  hereafter  ap- 
pointed shall,  before  he  enters  upon  his  duties,  take  and 
subscribe  the  following  oath:— 

Form.  «  j_f  A.  B.,  of —    — ,  do  hereby  solemnly  swear  that  I  will,  accord- 

ing to  the  best  of  my  skill,  learning,  ability  and  judgment,  well  and 
faithfully  execute  and  fulfil  the  duties  of  the  office  of  (as  the  case 
may  be),  without  favour  or  affection,  prejudice  or  partiality,  to  any 
person  or  persons  whomsoever.  So  help  me  God." 

(2)  When  not  convenient  to  a  person  appointed  to  any 
office  to  attend  at  Toronto  to  take  the  oath  of  office,  the 
oath  may  be  taken  before  the  Judge  of  the  County  Court 
of  the  County  in  which  the  officer  resides,  or  before  a  Com- 
missioner authorized  to  administer  affidavits  in  such 
County,  and  the  oath  shall  be  certified  by  the  Judge  or 
Commissioner  and  filed  amongst  the  records  of  the  Court 
at  Toronto.  In  all  other  cases  the  oath  shall  be  admin- 
istered to  the  officer  by  the  Judge  in  open  Court.  58  Y. 
c.  12,  s.  145. 

Officers  to       136.  The  Clerk  of  the  Crown  and  Pleas,  the  Clerk  of 

give 

security,     the  Process,  the  Registrars  and  Local  Registrars  of  the 

High  Court,  and  the  Deputy  Clerks  of  the  Crown  and 

Ot/l/U-  I  fytfi)   Pleas,  shall  within  one  month  next  after  their  appointment, 

/°  1*1     r  &-   £>*ve  seciirity  to  Her  Majesty,  in  such  sum  and  with  so 

"  1 1 '    f*  °  '  many  sureties,  and  in  such  form  as  the  Lieutenant-Gover- 

nor  in  Council  directs,   conditioned  respectively  for  the 

due  performance  of  the  duties  of  their  respective  offices. 

58  Y.  c.  12,  s.  146,  part;  59  Y.  c.  18,  Sched.  (23). 

conse-  137.  The  neglect  by  any  such  officer  to  give  such  se- 

curity shall  render  his  appointment  void;  but  the  forfei- 
ture of  office  shall  not  affect  any  act  done  by  him  during 


Before 
whom 
taken. 


so' 
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the  time  he  actually  continues  to  hold  his  appointment.  *JJ8-  138~ 
58  Y.  c.  12,  s.  147,  part;  59  V.  c.  18,  Sched.  (24). 

138.  The  Lieutenant-Governor  shall  in  his  discretion  who  to  ap- 
approve  of  the  security  and  sureties  so  given  by  the  Clerk  Jf  the 
of  the  Process,  Clerk  of  the  Crown  and  Pleas  and  Regis-  8ureties- 
trars;   and  the  Judge  of  the  County  Court  having  first 
certified  his  approval  in  writing,  of  the  security  and  sure- 
ties given  by  the  Local  Registrar  or  Deputy  Clerk  of  the 
Crown  for  his  County,  the  Lieutenant-Governor  shall  in 
his  discretion  approve  of  the  security  and  sureties  so  given 
by  such  Local  Registrar  or  Deputy  Clerk;  and  such  securi- 
ties, when  executed  and  approved,  shall  be  duly  recorded  TO  be  re- 
in the  manner  provided  by    The    Act    respecting    Public  deposited 
Officers,  and  shall  then  be  deposited  in  the  office  of  the  byPEev!de 
Provincial  Treasurer.     58  Y.  c.  12,  s.  148,  part;  59  Y.  c.  B***.o.i«. 
18,  Sched.  (25). 


.--  The  Clerk  of  the  Crown  and  Pleas,  the  Registrars  offices  to 

be  kent  at 

and  the  Clerk  of  the  Process  respectively  shall  keep  their  osgoode 
offices  in  Osgoode  Hall,  in  the  City  of  Toronto.     58  Y.  c.  Hal1' 
12,  s.  149;  59  Y.  c.  18,  Sched.  (26). 

14O.  Tho  Clerk  of  the  Process  shall  make  to  the  Trea-  The  cierk 
surer  of  the  Province  quarterly  returns,  verified  by  his  to  make 
affidavit,  of  all  writs  and  process  supplied  by  him  to  be 
issued  by  the  said  officers.    58  Y.  c.  12,  s.  151,  part;  59  Y. 
c.  18,  Sched/  (27). 


,  —  (1)  Subject  as  aforesaid,  the  Judges  of  the  official 
County  Courts,  the  Master  in  Ordinary,  the  Master  in 
Chambers,  the  Clerk  of  the  Crown  and  Pleas,  the  Regis- 
trars of  the  High  Court  and  the  Local  Masters  shall  be 
official  referees  for  the  trial  of  such  questions  as  shall  be 
directed  to  be  tried  by  such  referees. 

(2)  In  case  the  business  is  found  to  require  other  or 
additional  official  referees,  and  the  President  of  the  High 

/-N  •/»  i        T  •  /-^  c  •  appointed. 

Court  so  certifies,  the  Lieutenant-Governor  from  time  to 
time  may  appoint  other  and  additional  official  referees  ac- 
cordingly. 58  Y.  c.  12,  s.  152  (1,  2),  part;  59  Y.  c.  18, 
Sched.  (28). 

This  section  does  not  correspond  with  the  provisions  of  the  English 
Act  as  to  official  referees.  The  English  Act  appears  to  have  con- 
templated an  immediate  appointment  of  a  new  set  of  officers  as 
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Sees.  142,    "  official  referees,   which  has   not  been  thought  necessary    for  the 
143.  present  here,  the  authority  of  official   referees   being  given  to  the 

County  Court  Judges,  Masters  in  Chancery,  Local  Masters,  and 
other  officers  specially  named  in  this  section,  and  the  appointment 
of  others  being  deferred  until  the  President  of  the  High  Court 
certifies  that  others  are  necessary.  Hitherto  only  one  additional 
referee  has  been  appointed,  viz.:  Mr.  McLean,  the  Chief  Clerk  of  the 
Master  in  Ordinary. 


In  the  case  of  officers  wno  are  Paid  by  salary,  the 
in  stamps.  fees  on  any  reference  or  trial  shall  be  paid  in  stamps,  other 
referees  shall  be  paid  in  money.    58  Y.  c.  12,  s.  152  (3). 

Local  143.  —  (1)  There  shall    be  a    Local    Master  in  every 

county  or  union  of  counties  other  than  the  County  of 
York,  and  every  Local  Master  hereafter  appointed  shall 
reside  in  the  county  for  which  he  is  appointed. 

See  section  149,  authorizing  the  High  Court,  with  the  concurrence 
of  the  Lieutenant-Governor  in  Council,  to  relieve  present  officers 
from  the  operation  of  this  provision.  No  part  of  sections  143  to 
151  is  taken  from  the  English  Acts. 

in  case  of  (2)  "When  a  vacancy  occurs  in  the  office  of  Local  Mas- 
ter, the  Judge  of  the  County  Court  for  the  county  shall 
be  the  Local  Master  until  and  unless  another  person  is 
appointed  Local  Master.  In  such  case  if  there  are  two 
County  Judges,  a  Senior  and  Junior  Judge,  both  Judges 
shall  be  Local  Masters  until  and  unless  one  of  them  or 
some  other  person  is  appointed  sole  Local  Master. 

Deputy  f        (3)  Except  in  the  County  of  York,  the  several  Clerks  of 

thercrown.  the  County  Courts  shall  be  ex  officio  Deputy  Clerks  of  the 

Crown  and  Pleas  of  the  High  Court  for  their  respective 

Counties,  unless  the  offices  of  Deputy  Clerk  of  the  Crown 

and  Deputy  Registrar  are  consolidated  under  sub-section  5. 

Ex-peputy      (4)  Where  a  County  Court  Judge  is  the  Local  Master, 
rars-  the  County  Court  Clerk  shall  be  the  Deputy  Registrar. 

Local  Beg-  (5)  The  offices  of  Deputy  Clerk  of  the  Crown  and 
Deputy  Registrar  (not  Local  Master)  shall  be  consolidated 
as  vacancies  occur  in  either;  unless  where  the  Presidents 
of  the  Divisions  of  the  High  Court  or  a  majority  recom- 
mend otherwise  ;  when  the  said  offices  are  held  by  the  same 
person,  he  shall  be  styled  Local  Registrar  of  the  High 
Court.  58  Y.  c.  12,  s.  153  (1-5). 

As  to  officers  in  Districts:  see  R.  S.  O.  c.  109,  ss.  16-18. 
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144  —  (1)  Except  as  provided  in  subsection  4  of  .section  J|£8-  144~ 
30  of  The  Arbitration  Act,  where  a  reference  is  made  to  Fee'8  of  De. 
a  Deputy  Clerk  of  the  Crown,  or  an  examination  is  taken  gfjj;  Jlerk8 
by  him,  he  shall  be  entitled  to  take  and  receive  to  his  own  g™wn^ 
use  the  fees  on  such  reference  or  examination.  c.  02. 

(2)  The  Lieutenant-Governor  in  Council  may  commute  commuta- 
the   fees   of  a  Local   Master,  or   of   a   Local   Master  and0fLocaiee 
Deputy  Registrar,  including  his  fees  as  an  official  referee,  M*st  **' 
for  a  fixed  annual  sum,  such  sum  not  to  exceed  the  aver-  L 

age  income  derived  from  such  fees  for  the  preceding  five 
years. 

(3)  The  Lieutenant-Governor  in  Council  may  commute  commuta- 
the  fees  payable  to  a  Deputy  Clerk  of  the  Crown  on  re-  of  Deputy8 
f  erences  and  examinations  and  other  matters  for  a  fixed  the'crown. 
annual  sum,  such  sum  not  to  exceed  the  average  income 
derived  from  such  fees  during  the  preceding  five  years. 

(4)  Any  annual  sum  fixed  as  provided  in  the  preceding  Amount  of 
two  subsections  shall  continue  until  varied  by  Order  injJSJJSSS^" 
Council,  but  any  order  for  payment  of  any  such  annual  be  changed 
sum  as  aforesaid  may  be  rescinded,  and  the  amount  may 

by  Order  in  Council  be  increased  or  diminished,  provided 
that  in  no  case  shall  any  Order  in  Council  name  a  sum 
exceeding  the  average  income  or  fees  aforesaid  (as  the  case 
may  be)  during  the  preceding  five  years.  58  Y.  c.  12,  s. 
153  (6-9). 

145.  The  Local  Masters,  Local  Registrars,  and  Deputy  Appomt- 
Clerks  of  the  Crown,  Deputy  Registrars  and  other  officers  Steers! 
mentioned  in  this  Act  shall  be  appointed  by  the  Lieuten-^o        iifa 
ant-Governor,  and  every  such  officer  heretofore  or  here- 

after appointed  shall  hold  office  during  the  pleasure  of  the 
Lieutenant-Governor.  58  Y.  c.  12,  s.  153  (10). 

146.  Subject  to  Rules  of  Court  as  to  office  hours  dur-  office 
ing  vacations  and  in  Toronto  on  Saturdays,  the  offices  of  j^SSLS 
the  Local  Registrars,  Deputy  Clerks  of  the  Crown,  and  °mcers- 
those  of  the  Supreme  Court,  Court  of  Appeal,  and  the 
High  Court  of  Justice  for  Ontario  at  Osgoode  Hall,  shall 

be  kept  open  from  10  o'clock  in  the  forenoon  until  4 
o'clock  in  the  afternoon,  except  upon  legal  holidays  or 
other  special  days  appointed  by  an  Act  of  the  Legislature. 
60  Y.  c.  3,  s.  3;  c.  14,  s.  89. 

"  Subject  to  Rules  of  Court  ":  see  Rules  9  and  10. 
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sees.  147-  147.  —  (i)  Where  a  Local  Master,  or  Deputy  Registrar, 
officers  or  Deputy  Clerk  of  the  Crown,  or  other  officer,  is  paid  by 
paid  by  a  salarv,  he  shall  not,  save  as  hereinbefore  expressly  pro- 

oo  1  Q  vi  pa  '  '  it/ 

not  to  take  vided,  take  for  his  own  benefit,  directly  or  indirectly,  any 

th?ir0own   fee  or  emolument,  save  the  salary  to  which  he  is  entitled; 

use-  but  the  like  sums  and  fees  heretofore  payable  on  proceed- 

ings in  his  office  shall  continue  to  be  payable  ;  and  all  such 
fees  shall  form  part  of  the  Consolidated  Revenue  Fund 
of  this  Province,  and  shall  be  payable  in  stamps,  subject 

Kev.  stat.  to  ^  provisions  Of  The  Ad  respecting  Law  Stamps.     58 

Y.  c.  12,  s.  153  (11). 
Local  offi-       (2)  The  Local  Masters  and  Deputy  Registrars  not  paid 

CGVS  HIBiV 

take  tees    by  salary  and  the  commissioners  for  taking:  affidavits  may 

bys°aiajy.   retain  to  their  own  use  all  the  fees  of  office  which  they 

respectively  receive  not  payable  to  the  Crown,  or  belong- 

ing to  any  fee  fund,  and  need  not  account  to  the  Crow^n. 

for  any  portion  of  such  fees.     58  Y.  c.  12,  s.  180  (2). 


Local  Master  whose  gross  income  from  his 
practise  in  office  of  Local  Master  or  of  Deputy  Registrar  and  Local 
cases.  Master,  is  $2,000  or  upwards,  shall,  during  the  continu- 
ance of  his  appointment,  directly  or  indirectly,  practise 
in  the  profession  of  the  law  as  Counsel,  or  Solicitor,  or  as 
a  Notary  Public,  or  Conveyancer,  or  do  any  manner  of 
conveyancing,  or  prepare  any  papers  or  documents  to  be 
used  in  any  Court  of  this  Province,  under  the  penalty  of 
forfeiture  of  office  and  the  further  penalty  of  $400,  to  be 
recovered  by  any  person  who  sues  for  the  same  by  action 
in  the  High  Court,  and  one-half  of  such  pecuniary  penalty 
shall  belong  to  the  party  suing,  and  the  other  half  to  Her 
Majesty  for  the  use  of  the  Province;  and  nothing  in  this 
section  shall  prevent  the  Lieutenant-Go  vernor  in  Council, 
or  the  High  Court,  from  requiring  a  Local  Master  whose 
income  does  not  amount  to  $2,000,  to  abstain  from  prac- 
tising under  the  like  penalties.  58  Y.  c.  12,  s.  153  (12). 

High  court     14O.  The  High  Court  may,  with  the  concurrence  of 

officers065  the  Lieutenant-Governor,  relieve  any  person  now  holding 

(i)°and9i48.B  the  office  of  Local  Master  and  Deputy  Registrar,  or  any 

other  officer  from  the  operation  of  sub-section  1  of  sec- 

tion 143,  and  section  148,  or  of  either  of  them.     58  Y. 

c.  12,  s.  153  (13). 
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15O  —  (1)   The  Lieutenant-Governor  in  Council   may  ^8-  16°- 
direct  that  sums  not  in  any  case  exceeding  $600  nor  less  salaries  of 
than  $100  yearly  shall  be  paid  out  of  such  moneys  as  may  ciee?kay0f 
be  voted  by  the  Legislature  for  the  purpose,  as  and  for  the  the  crown. 
salaries  of  the  Deputy  Clerks  of  the  Crown  respectively. 

(2)  The  preceding  provision  fixing  the  maximum  at 
$600  shall  not  apply  to  any  case  where  the  Deputy  Clerk 
does  not  hold  the  office  of  Registrar  of  the  Surrogate  Court. 
58  V.  c.  12,  s.  181. 

151.  —  (1)  Every  officer  paid  by  fees,  whether  commuted  J*egUrn8  of 
or  not,  shall  on  or  before  the  15th  day  of  January  in  every 
year,  transmit  to  the  Inspector  of  Legal  Offices  appointed 
under  section  165  of  this  Act,  a  just,  true  and  faithful 
account,  verified  upon  oath,  of  the  amount  of  fees  paid  or 
payable  to  him  in  cash  or  in  stamps,  in  respect  of  his  office 
during  the  preceding  year,  and  also  such  Darticulars  with 
reference  to  the  business  of  his  office  as  the  Inspector  of 
Legal  Offices  may  require. 

(2)  The  Lieutenant-Governor  or  the  member  of  the  Gov-  Form  of 
eminent  having  charge  of  the  matter  may  require  the  re-returns< 
turn  to  state  any  particulars,  or  to  be  made  in  any  form 
that  may  be  thought  proper,  and  such  return  shall  be  made 
accordingly.     58  V.  c.  12,  s.  153  (14,  15). 


2.  In  the  office  of  every  Local  Registrar,  Deputy  seals  of 
Registrar  and  Deputy  Clerk  of  the  Crown  such  seal  shall 
be  used  as  the  Lieutenant-Governor  shall  from  time  to 
time  direct,  which  seal  shall  be  impressed  on  every  writ 
and  other  document  issued  out  of  or  filed  in  such  office; 
and  all  such  writs  and  documents,  and  all  exemplifications 
and  copies  thereof,  purporting  to  be  sealed  with  the  seal 
of  any  such  Local  Registrar,  Deputy  Registrar  or  Deputy 
Clerk  of  the  Crown,  shall  in  all  parts  of  this  Province  be 
received  in  evidence  without  further  proof  thereof.  58 
Y.  c.  12,  s.  154. 

See  Eng.  J.  A.,  1873,  c.  61. 

Owing  to  doubts  as  to  whether  the  effect  of  this  section  was  to 
make  an  additional  fee  of  50  cents,  payable  under  R.  S.  O.  1877, 
c.  39,  s.  53  (now  sec.  183,  infra),  upon  all  filings,  Rule  1225  (now 
1180)  was  passed  to  make  such  fee  not  payable  except  where  the 
former  practice  required  a  seal  to  be  impressed. 
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sees.  153-       153.  The  Lieutenant-Governor  in  Council  may  from 

157 

Marshal  time  to  time  appoint  a  suitable  person  to  be  the  Marshal 
o?iSizek  and  Clerk  of  Assize  for  the  County  of  York,  who  shall 
for  county  hold  office  during  pleasure.  58  V.  c.  12,  s.  155. 

of  York. 


154.  Every  Marshal  and  Clerk  of  Assize,  being  a  De- 
puty  Clerk  of  the   Crown,   Deputy  Registrar,   or  Local 

* 


Proviso. 


Registrar,  or  authorized  to  act  as  such,  shall  be  entitled 
to  be  paid  out  of  the  Consolidated  Revenue  Fund  the  sum 
of  $4  for  each  day's  attendance  as  such  Marshal  or  Clerk 
of  Assize.  58  Y.  c.  12,  s.  156;  59  Y.  c.  18,  Sched.  (29). 

155.  Jfo  charge  whatever  shall  be  made  by  any  of  the 
in  criminal  ^{^  Marshals  or  Clerks  of  Assize  upon  any  criminal  trial 

cases.  ,..  1-11  -» r        i     i 

or  proceeding  in  any  Court  at  which  they  act  as  Marshals 
and  Clerks  of  Assize  respectively.  58  Y.  c.  12,  s  157. 

where  156. — (1)  Each  Deputy  Clerk  of  the  Crown  and  Pleas 

ci&ScB       shall,  if  proper  accommodation  is  afforded  him,  keep  his 

kept? to  be  office  in  the  Court  House  of  his  county,  and  until  he  can 

obtain  such  accommodation  he  shall  keep   his  office   in 

some  convenient  place  in  the  County  Town. 

(2)  Provided,  however,  that  the  Deputy  Clerk  of  ttfe 
Crown  and  Pleas  at  Sandwich  may  keep  an  office  in  some 
convenient  place  in  the  Town  of  Windsor,  in  the  County 
of  Essex,  subject  to  such  arrangements  as  the  County 
Council  of  the  County  of  Essex  may  assent  to,  and  sub- 
ject also  to  the  approval  thereof  by  the  Lieutenant-Gover- 
nor in  Council.  58  Y.  c.  12,  s.  158. 

157.  (1)  There  shall  be  an  Official  Guardian  ad  litem 
of  infants,  who  shall  be  appointed  by  the  Lieutenant- 
Governor,  and  shall  be  a  Barrister-at-Law  and  Solicitor  of 
this  Province,  of  not  less  than  seven  years'  standing,  and 
shall  hold  office  during  pleasure.  58  Y.  c.  12,  s.  159  (1). 

(2)  The  Official  Guardian,  besides  acting  as  a  Guard- 
ian ad  litem  of  infants  under  Rules  of  Court  and  other 
orders,  shall  perform  such  other  duties  as  the  President  of 
the  High  Court  may  from  time  to  time  direct.     58  Y.  c. 
12,  s.  159  (2);   59  Y.  c.  18,  Sched.  (30). 

(3)  The  same  costs  as  hitherto  shall  be  paid  to  the  Guar- 
dian by  any  party;   and  the  same  costs  as  hitherto  shall  be 
payable  to  the  Guardian  out  of  funds  in  Court;    but  all 


Official 
Guardian 
ad  litem. 


Duties  of 
**' 


costs  of 
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costs  so  to  be  paid  to  the  Guardian  by  any  party  snail  be  8ec-  157- 
by  such  Guardian  paid  forthwith  into  Court  with  the 
privity  of  the  Accountant  of  the  Supreme  Court,  and  shall 
be  placed  to  the  credit  of  an  account  to  be  entitled  "  Ac- 
count of  Official  Guardian  ad  litem  "  ;  and  all  costs  pay- 
able to  the  Guardian  out  of  any  funds  in  Court,  shall  be 
transferred  to  the  credit  of  the  same  account. 

The  costs  of  the  Official  Guardian  ad  litem,  are  allowed  as  between 
party  and  party,  and  not  as  between  solicitor  and  client;  but  the 
taxing  officer  is  accustomed  to  tax  them  on  a  liberal  scale,  so  as  to 
remunerate  the  Guardian  for  all  reasonable  expenses  incurred  by 
him. 

(4)  Where   the   estate   is   small,  and,  in   view   of   the  costs 

,  T         f     i  •  ^  i  where  es- 

amount  at  the  credit  ot  the  said,  account,  the  amount  or  tate  is 
part  of  the  amount  payable  out  of  the  estate  for  the  Guard-  s 
ian's  costs  does  not  appear  to  be  required  to  pay  the  salary 
and  disbursements  of  the  Official  Guardian,  the  Court  may 
withhold  payment  out  of  such  estate  of  the  sum  or  any 
part  of  the  sum  due  for  the  Guardian's  costs  in  respect  of 
such  estate;    and  may  distribute  the  estate  as  if  such  costs 
were  not  payable  by  or  out  of  the  same. 

(5)  There  shall  be  paid  to  the  said  Guardian  in  respect  |alar?iof 
of  all  business  done  a  fixed  salary  of  such  sum  per  annum 

as,  in  view  of  the  amount  of  business  done  or  to  be  done 
by  the  Guardian,  and  the  sum  at  the  credit  of  the  account, 
the  said  Judges  think  reasonable  and  the  Lieutenant-Gov- 
ernor  in  Council  approves;  which  salary  shall  be  over  and 
above  all  necessary  disbursements;  and  the  salary  and  dis- 
bursements shall  be  paid  monthly  or  otherwise  as  shall  be 
determined  by  Rule  of  Court,  out  of  the  fund  at  the  credit 
of  the  said  account  of  Official  Guardian  ad  litem,  and  not 
otherwise. 

(6)  The  surplus  appearing  from  time  to  time  at  the  Transfer 
credit  of  the  said  account  beyond  what  may  be  required  of  cSr"8 
to  pay  the  charges  on  the  said  account,  shall  be  transferred  count.  a°' 
to  the  "  Suitors'  Fee  Fund  Account." 

See  note  to  sec.  164. 


Where  the  Official  Guardian  has  occasion  to  employ  costs  of 
a  Solicitor  in  another  County  for  the  purpose  of  any  pro- 
ceeding  in  an  action,  such  Solicitor  shall  be  entitled  to 
receive  from  the  Official  Guardian  in  respect  of  the  pro- 
ceeding the  same  costs  as  if  the  Solicitor  so  employed  were 
Solicitor  and  Guardian  of  the  infant. 
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sec.  158.         (g)  The  Official  Guardian  ad  litem  shall  once  every  six 
months  file  in  the  Accountant's  office  an  affidavit,  showing 


all  costs  recovered  by  him  as  Official  Guardian  ad  liiem, 
during  the  six  months  preceding  the  making  of  the  affi- 
davit, giving  therein  the  several  amounts  received  by  him, 
and  the  name  or  names  of  the  actions  and  matters  in  which 
the  same  were  respectively  received  by  him,  together  with 
the  date  of  receipt. 

Transfer  (9)  When  a  new  Official  Guardian  ad  litem  is  appointed, 
t  of  he  shall,  ipso  facto,  become,  and  be  by  virtue  of  such  ap- 
Gl  pointment,  Guardian  ad  litem  to  all  infants,  in  the  place 
and  stead  of  his  predecessor,  with  the  same  duties  and 
powers;  and  the  latter  (his  executors  and  administrators, 
as  the  case  may  be)  shall  forthwith  deliver  over  to  the  new 
Official  Guardian  all  letters,  papers,  documents  and  books 
in  his  possession  or  power  as  Official  or  other  Guardian  ad 
litem  of  infants;  and  the  new  Guardian  shall  forthwith 
communicate  his  appointment  to  whomsoever  it  may  con- 
cern. 


?ot&toian        ("^)  ^ie  lieutenant-Governor  in  Council,  or  the  High 

practise  if  Court  may  order  that  the  Official  Guardian  is  not  to  prac- 

Gove?£or   tise  as  a  Barrister  or  Solicitor,  and  in  such  case  he  shall 

or  court  8*0  n°t,  during  the  continuance  of  his  appointment  and  of 

orders.       su.c\i  orc[er)  directly  or  indirectly,  practise  the  profession 

of  the  law  as  Counsel  or  Solicitor,  or  as  a  Notary  Public, 

or  Conveyancer,  or  do  any  manner  of  conveyancing,  or 

prepare  any  papers  or  documents  to  be  used  in  any  Court 

of  this  Province,  except  in  the  discharge  of  his  duties  as 

Official  Guardian,  or  of  any  other  duties  which  may  be 

assigned  to  him  by  the  said  High  Court  or  any  Division 

or  Judge  thereof,  as  the  case  may  be;   and  the  said  Official 

Guardian,  in  case  of  his  offending  in  the  matter  aforesaid, 

shall  be  subject  to  a  penalty  of  forfeiture  of  office,  and  the 

further  penalty  of  $400,  to  be  recovered  by  any  person  who 

sues  for  the  same  by  action  in  the  High  Court;    and  one- 

half  of  such  pecuniary  penalty  shall  belong  to  the  party 

suing,  and  the  other  half  to  Her  Majesty  for  the  use  of  the 

Province.     58  Y.  c.  12,  s.  159  (3-10). 

Annual  158.  The  Accountant  shall  on  or  before  the  15th  day 
i  of  January  in  every  year,  transmit  to  the  Lieutenant-Gov- 
ernor  in  Council  a  just,  true  and  faithful  statement,  show- 
ing the  state  of  the  u  Account  of  Official  Guardian  ad 
litem"  upon  the  31st  day  of  the  preceding  December.  58 
Y.  c.  12,  s.  160. 
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159.—  (1)  Subject  to  any  Rules  of  Court  made  under  Sees.  159- 
the  provisions  of  sections  122  to  129  of  this  Act,  the  pre-  Acc'ount. 
sent  Accountant  and  his  successors  appointed  under  section  |^  Jj 
131  of  this  Act,  shall  be  the  Accountant  of  the  Supreme  court. 
Court  of  Judicature  for  Ontario  and  shall  be  so  designated. 


(2)  For  the  purposes  of  holding  the  mortgages,  stocks, 
funds,  securities,  and  all  estate  therein,  and  any  interest  tion  sole. 
in  real  and  personal  estate,  effects  or  property,  and  of  all 
moneys  and  effects  mentioned  and  described  in  sections 
162  and  163  of  The  Judicature  Act,  1895,  or  in  any  Kule  »  v-  c-  12- 
or  Order  of  Court,  the  said  Accountant  shall  be  a  corpora- 
tion  sole  by  the  name  of  "  The  Accountant  of  the  Supreme 
Court  of  Judicature  for  Ontario,"  and  the  said  Accountant,  <-//  f    r 
as  such  corporation  sole,  shall  have  perpetual  succession, 
and  may  sue  and  be  sued,  may  plead  and  be  impleaded  in 
any  of  Her  Majesty's  Courts  in  this  Province.     58  V.  c. 
12,  s.  161. 

160.  In  case  of  there  being  at  any  time  no  Accountant  when 

,  *J  „        ,  there  is  no 

oi  the  bupreme  Court,  all  mortgages,  stocks,  lunds,  annul-  Account- 
ties  and  securities  whatsoever  theretofore  standing  in  the  ties  to  be 
name  of  any  Accountant,  or  in  his  custody  or  power  in  oScI?  Ip- 
respect  of  his  office,  together  with  all  the  interest  and  g^jj*1  by 
estate  of  the  said  Accountant  in  the  lands  and  premises 
embraced  in  such  mortgages  or  other  securities,  shall  be- 
come and  be,  by  force  of  this  Act,  vested  in  such  other 
officer  as  the  Supreme  Court,  by  general  rule,  may,  from 
time  to  time,  direct,  subject  to  the  same  trusts  as  they  may 
then  respectively  be  subject  to.     58  Y.  c.  12,  s.  164. 

161.  All  moneys  that  become  subject  to  the  control  Stei-^ntroi 
and  distribution  of  the  High  Court  or  Court  of  Appeal  of  court, 
shall  be  paid  in  the  name  of  the  Accountant  of  the  Su-  paid  or  m- 
preme  Court  (or  if  there  is  no  Accountant,  in  the  name  of  v 

such  other  officer  as  the  Court  by  general  rule  may  have 

directed)  into  the  hands  of  such  person  or  body  corporate,      .       /£  €  I  /  1- 

or  shall  be  invested  in  the  name  of  the  Accountant  (or,,  if 

there  is  no  Accountant,  in  the  name  of  such  other  officer) 

in  the  public  funds  of  the  Dominion  of  Canada  or  of  this 

Province,  or  in  such  other  securities  as  the  Court  may  from 

time  to  time  direct.     58  Y.  c.  12,  s.  165. 

For  the  purpose  of  investing  the  moneys  in  Court,  arrangements 
have  been  made  by  the  Court  with  the  Toronto  General  Trusts  Co. 
These  arrangements  are  embodied  in  the  former  J.  A.  Rule  521,  Con. 
Rule  191,  and  Rule  of  23rd  March,  1895.  .Subject  to  the  next  sec- 
tion, moneys  in  Court  can  only  be  invested  in  the  manner  provided 
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Sees.  161a-  for  in  those  Rules,  and  the  Court  will  not  on  the  application  of 
suitors  authorize  the  investment  of  moneys  in  Court  in  any  other 
way:  see  Re  Smith's  Trusts,  18  Ont.  327. 


mevntsof  l«la.  The  Supreme  Court  of  Judicature  for  Ontario 
court  in"  ma-Y>  ^  ^  s^ia^  see  nt'  ^horize  the  investment  of  any  of 
drainage  the  funds  standing  in  Court  in  the  purchase  of  any  deben- 

debentures  .  ,  ..  ••-»••      r\  •  -, 

tures  issued  by  any  municipality  in  Ontario  under,  or  pur- 
porting to  be  under,  the  provisions  of  The  Municipal 
Eev.  stat.  Drainage  Act,  or  by  any  county  or  union  of  counties  in 
Ontario  under  any  other  authority,  and  in  case  any  such 
investment  shall  be  so  made  the  debentures  so  purchased 
shall  not  thereafter  be  questioned  and  shall  be  deemed  to 
be  valid  to  all  intents  and  purposes. 

This  section  was  added  to  the  Act  by  61  Viet.  c.  13,  s.  1. 

Expenses       162.  The  expenses  of  the  Accountant's  office  including 
ant's  office  all  salaries  shall  be  the  first  charge  on  the  income  arising 
from  the  funds  in  Court.     58  Y.  c.  12,  s.  166. 

surplus  to      163.  The  surplus  income  arising  from  the  funds  in  the 

suitors'      High  Court  after  payment  of  the  expenses  of  the  Account- 

'  ant's  office,  and  of  such  interest  on  the  moneys  of  suitors 

as  from  time  to  time  by  Rules  of  Court  or  otherwise  is 

t/ 

directed  to  be  paid,  shall  be  transferred  to  the  "  Suitors' 
Fee  Fund  Account."     58  Y.  c.  12,  s.  167. 

suitors'  164.  "  The  Suitors'  Fee  Fund  Account  "  shall  con- 
tinue to  be  kept  and  managed  as  may  from  time  to  time  be 
directed  by  the  Court,  and  any  Divisional  Court  or  any 
Judge  of  the  Supreme  Court  of  Judicature  for  Ontario 
may  apply  the  same  as  may  be  necessary  for  the  protec- 
tion of  infants  and  other  persons  not  sui  juris  or  non 
compotes  mentis,  on  whose  behalf  proceedings  may  be  had 
in  the  Court,  or  may,  by  the  Court,  be  ordered  to  be  had 
in  other  Courts,  and  iriay  also,  from  time  to  time,  order 
certain  to  be  paid,  out  of  the  money  at  the  credit  of  the  said  ac- 
be  changed  count,  any  sum  required  to  make  good  a  default  arising 
FeeSFm?d.s  in  respect  of  suitors'  money  or  securities  from  any  mistake, 
act  or  omission  of  any  official  of  the  Court.  Such  payment 
is  to  be  without  prejudice  to  any  personal  liability  of  the 
official  or  his  sureties  in  respect  of  the  mistake,  act  or 
omission.  58  Y.  c.  12,  s.  168. 

The  "  Suitors'  Fee  Fund  Account,"  which  is  an  account  formerly 
kept  by  the  Court  of  Chancery,  was  first  created  by  20  Viet.  c.  50, 
s.  20  (Con.  Stat.  U.  C.  c.  12,  s.  73;  R.  S.  O.  1877,  c.  40,  s.  104).  It 
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was  constituted  by  a  small  fee  of  ten  cents  on  every  bill,  answer,  Sees.  160, 
and  demurrer;  and  it  was  provided,  that  the  account  should  "be166- 
kept  and  managed  as  may  from  time  to  time  be  directed  by  the 
Court;  and  the  sums  at  the  credit  of  such  account  shall  be  applied  by 
the  Court  as  may  be  necessary  for  the  protection  of  infants  and 
other  persons  not  sui  juris,  on  whose  behalf  proceedings  may  be  had 
in  the  Court,  or  may  by  the  Court  be  ordered  to  be  had  in  other 
Courts."  This  section  of  the  Revised  Statute  was  repealed  by  41 
Viet.  c.  8,  s.  5,  "  so  far  as  it  directed  payment  of  any  fee  to  the 
account."  There  was  then,  and  is  still,  a  considerable  sum  at  tfie 
credit  of  the  account;  and  this  sum,  with  the  additions  that  may  be 
made  to  it  under  sections  157  (6)  and  163,  will  continue  to  be  applic- 
able to  the  same  purposes  and  the  others  mentioned  in  this  section. 

165.  The  Lieutenant-Governor  mav  from  time  to  time  inspector 
appoint  one  of  the  officers  of  the  High  Court,  or  some  office* 
other  competent  person,  to  be  called  "  The  Inspector  of 
Legal  Offices  "  to  inspect  the  offices  of  the  Sheriffs,  Local 
Masters,  Deputy  Registrars,  Deputy  Clerks  of  the  Crown, 
Local  Registrars  of  the  High  Court,  Registrars  of  the  Sur- 
rogate Courts,   Clerks  of  the  Peace  and  County  Crown 
Attorneys  and  Clerks  of  the  County  Courts,  in  the  respec- 
tive Counties  of  the  Province,  and  such  other  officers  con- 
nected with  the  administration  of  justice  as  the  Lieuten- 
ant-Governor  in  Council  may  from  time  to  time  direct. 

58  Y.  c.  12,  s.  169. 

166.  The  following  shall  be  the  duties  of  the  Inspector:  Duties  of 

.  Inspector. 

1.  To  make  a  personal  inspection  of  the  said  offices  and 
of  the  books  and  Court  papers  belonging  thereto  respec- 
tively ; 

2.  To  see  that  proper  books  are  provided,  that  they  are 
in  good  order  and  condition;  that  the  proper  entries  and 
records  are  made  therein  in  a  proper  manner,  at  proper 
times  and  in  a  proper  form  and  order,  and  that  the  Court 
papers  and  documents  are  properly  classified  and  preserved ; 

3.  To  ascertain  that  the  duties  of  the  officers  are  duly 
and  efficiently  performed; 

4.  To  see  that  proper  costs  and  charges  only  are  allowed 
or  exacted; 

5.  To  ascertain  that  proper  security  has  been  given  by 
any  officer  required  by  law  to  give  security; 

6.  To  ascertain  whether  uniformity  of  practice  prevails 
in  the  several  offices  of  the  High  Court  and  in  the  County 
and  Surrogate  Courts; 
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Sees.  167- 


inquiries 
tor.  D> 


report  upon  all  matters  to  the  Lieutenant-Gov- 
ernor.    58  V.  c.  12,  s.  170. 

167.  When  the  Inspector  has  occasion  to  institute  an 
inquiry  into  the  conduct  of  any  officer  in  relation  to  his 
official  duties  or  acts,  it  shall  be  lawful  for  the  said  Inspec- 
tor to  require  such  officer,  or  any  other  person  or  persons, 
to  give  evidence  on  oath;  and  for  this  purpose  the  Inspector 
shall  have  the  same  power  to  summon  such  officers  and 
other  persons  to  attend  as  witnesses,  to  enforce  their  at- 
tendance and  to  compel  them  to  produce  books  and  docu- 
ments and  to  give  evidence,  as  any  Court  has  in  civil 
cases.  58  V.  c.  32,  s.  171. 


u>°beS'ro-°" 


°' 


Steno- 
graphic 
writers. 


Keporter's 
oach. 


Fee  pay- 
able on 


trial. 


The  said  several  officers  shall,  as  often  as  required' 
by  the  Inspector,  produce  for  examination  and  inspection 
all  books  and  documents  which  are  required  to  be  kept  by 
them,  or  which  may  hereafter  be  required  to  be  kept  by 
them;  and  shall  report  to  the  Inspector  all  such  matters 
relating  to  any  cause  or  proceeding  as  the  Inspector  shall 
require.  58  Y.  c.  12,  s.  172. 

[As  to  authority  of  Inspector  to  direct  law  stamps  to  b& 
affixed  to  proceedings  not  properly  stamped,  see  Cap.  25  r 
sec.  IJf.'] 

169.  The  stenographic  writers  heretofore  appointed,  or 
who  shall  hereafter  be  appointed  by  the  Lieutenant-Gov- 
ernor  to  report  trials  at  sittings  of  the  High  Court  or  of  a. 
County  Court,  shall  be  officers  of  the  Court  to  which  they 
are  appointed,  and  shall  hold  office  during  the  pleasure  of 
the  Lieutenant-Governor,   and  shall  perform   such  otheir 
duties  as  may  be  assigned  to  them  by  Rule  of  Court,  or 
order  of  the  Lieutenant-Governor  in  Council. 

170.  Every  such  reporter  shall  take  the  following  oath 
before  one  of  the  Judges  of  the  Court  to  which  he  is  ap- 
pointed, and  the  same  shall  be  filed: 

I  (A.  B.)  do  solemnly  and  sincerely  promise  and  swear  that  I  will 
faithfully  report  the  evidence  and  proceedings  at  "the  trial  in  each, 
case  in  which  it  may  be  my  duty  to  act  as  shorthand  reporter.  So 
help  me  God. 

58  V.  c.  12,  s.  174. 

171. — (1)  To  provide  a  fund  to  enable  a  reduction  ta 
be  made  to  litigants  for  copies  of  evidence  taken  in  short- 
hand at  trials  or  references,  a  fee  of  $1  shall  be  paid  in 
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every  civil  case  in  the  High  Court  of  Justice  entered  for  Sec- 172- 
trial  to  the  officer  of  the  Court  who  enters  the  same,  who 
shall  keep  a  list  of  such  causes  duly  entered  in  a  book  fto 
be  kept  by  him  for  the  purpose,  and  who  shall  within 
forty-eight  hours  after  the  closing  of  the  sittings  of  the 
Court  make  a  return  to  the  officer  to  be  appointed  for  that 
purpose  by  the  Lieutenant-Governor  in  Council  of  the 
actions  so  entered  for  trial,  and  of  the  money  so  paid 
thereon,  and  shall  certify  that  the  sum  therewith  returned 
is,  the  full  amount  so  paid  to  him  on  account  of  the  cases 
entered  at  such  sittings. 

(2)  The  officer  appointed  shall  keep  an  account  of  the  shorthand 
said  moneys,  under  the  head  of  Shorthand  Reporter's 
Fund,  in  a  book  to  be  kept  for  the  purpose,  and  the  said 
moneys  shall  be  paid  out  and  applied  in  connection  with 
such  reporting  in  such  manner  as  the  Lieutenant-Governor 
in  Council  may  from  time  to  time  by  order  provide.  58 
V.  c.  12,  s.  131  (1);  c.  13,  s.  40  (1);  59  Y.  c.  18,  Sched. 
(21). 

For  duties  of  the  Registrar  under  this  section,  see  Rule  541. 


• — (1)  The  Supreme  Court  may,  from  time  to  time,  Appoint- 
under  the  seal  of  the  Court,  appoint,  and  at  discretion  re-  ^IcL?  ex- 
move,  special  examiners  for  the  purpose  of  taking  evidence  ammers. 
of  parties  and  witnesses,  and  the  examiners  so  appointed 
shall  have  all  the  powers  formerly  possessed  by  Masters 
Extraordinary  and  Examiners.     58  Y.  c.  12,  s.  175. 

(2)  There  shall  be  but  four  special  examiners  at  or  in  Number 
the  City  of  Toronto,  besides  the  officer  or  clerk  at  Osgoode  hmited- 
Hall  mentioned  in  subsection  4.     60  Y.  c.  14,  s.  56  (1). 

(3)  The  Lieutenant-Governor  in    Council    may    make  Fees  for 
regulations  fixing  the  fees  and  charges  of  and  payments  to  tion^ina" 
stenographers  and  others  entitled  to  take  examinations  for 
taking  examinations  for  discovery  or  cross-examinations  in 

the  High  Court  and  County  Court,  and  for  copies  of  such 
examinations  or  cross-examinations.  58  Y.  c.  12,  s.  131 
(2);  c.  13,  s.  40  (2). 

(4)  No  officer  or  clerk  at  Osgoode  Hall  who  is  in  receipt  salaried 
of  a  salary  as  such  officer  or  clerk  from  the  Province  shall  o^goo'd? 
act  as  a  special  examiner  for  fee  or  reward;  but  the  fees  Sefee'a* 
payable  in  respect  of  such  examination  or  for  copies  or  |*ra] 
certificates  thereof  or  connected  therewith  shall  be  payable  use. 
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in  stamps  subject  to  the  provisions  of  The  Act  respecting 
Law  Stamps,  and  not  otherwise,  and  no  such  officer  or 
clerk  whose  salary  is  paid  as  aforesaid  shall  hereafter  be 
eligible  for  appointment  as  a  special  examiner.  In  the 
event  of  a  vacancy  occurring  in  the  said  office  of  examiner 
there  shall  thereafter  be  but  three  special  examiners  in  the 
said  city  besides  such  officer  or  clerk.  60  Y.  c.  14,  s.  56  (2). 


When  an  examination  is  taken  by  a  stenographer 
taken  in     or  other  person  who  is  not  an  examiner,  it  shall  be  taken 

presence  of  ,,  ,  /.     ,  .  en  TT  i  i 

examiner,   in  all  cases  in  the  presence  oi  the  examiner.     bO  V  .  c.  14, 

s.  60. 


Fees  of 
examiners. 


tiJu^notto     174.  No  special  examiner  shall  solicit  or  make  request 
ted!°hcl~     from  any  suitor,  solicitor,  or  other  person,  or  offer  induce- 
ments to  have  special  examinations  taken  before  him,  nor 
shall  any  one  do  so  on  his  behalf  with  his  knowledge  or 
assent,  on  pain  of  forfeiture  of  office.   60  Y.  c.  14,  s.  57. 

175.  The  Lieutenant-Governor  in  Council  shall  fix  a 
schedule  of  fees  to  be  charged  and  taken  by  special  ex- 
aminers, and  may  make  rules  and  regulations  in  respect 
thereof;  and  no  other  fees  or  charges  than  those  fixed  by 
the  said  schedule  shall  be  charged  or  taken.     60  Y.  c.  14. 
s.  58. 

176.  "Where  it  appears  to  the  Lieutenant-Governor  in 
Council  that  the  Local  Registrar  or  Deputy  Clerk  of  the 
Crown  or  Clerk  of  the  County  Court  elsewhere  than  in 
Toronto,  is  infirm  or  ill,  or  is  absent  on  leave,  or  is  other- 
wise unable  or  unfit  to  act  personally  as  special  examiner, 
the  Lieutenant-Governor  in  Council  may  appoint  the  short- 
hand writer  for  the  County  Court,  or  some  other  efficient 
person  temporarily  or  otherwise  to  act  as  such  special  ex- 
aminer, instead  of  the  said  Local  Registrar,  Deputy  Clerk 
of  the  Crown,  or  Clerk  of  the  County  Court.     60  Y.  c. 

14,  s.  59. 

177.  Any  officer  of  the  Supreme  Court,  the  Court  of 
oaths u  °f   Appeal  -.or  the  High  Court  shall,  for  the  purposes  of  any 

proceedings  directed  by  the  Court  to  be  taken  before  him, 
have  full  power  to  adminster  oaths,  to  take  affidavits,  to 
receive  affirmations  and  to  examine  parties  and  witnesses 
as  the  Court,  may  direct.  58  Y.  c.  12,  s.  176.  60  Y.  c. 

15,  Sched.  A  (67). 
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178.  Sheriffs,  Deputy  Sheriffs,  Gaolers^  Constables  andifj8'178" 
other  peace  officers,  shall  aid,  assist  and  obey  the  Court  sheriffg 
and  the  Judges  thereof  respectively  in  the  exercise  of  the  Gaolers,' 
jurisdiction  conferred  by  this  Act,  and  otherwise,  when-  officers  of 
ever  by  any  general  or  other  order  of  the  Court  or  by*1 
order  of  a  Judge  thereof,  required  so  to  do.     58  V.  c.  12, 
s.  177. 


.  All  s:aols  in  Ontario  shall  be  prisons  of  the  Hio;h  G&olsto*>e 

13  1*1  SO  US  01 

Court.     58  V.  c.  12,  s.  178.  the  court. 

ISO.—  (1)  There  shall  be  paid  out  of  the  Consolidated  ^taclaries' 
Revenue  Fund  of  this  Province  as  and  for  the  salaries  of 
officers  of  the  said  Courts,  who  are  not  paid  by  fees  or  other- 
wise, such  sums  as  the  Legislature  may  from  time  to  time 
appropriate  for  such  purpose. 

(2)  The  salaries  of  all  officers  of  the  Court  which  are 
payable  out  of  the  Consolidated  Revenue  Fund  shall  be 
paid  monthly,  but  the  payment  to  be  made  in  each  case  on 
the  first  day  of  payment  which  happens  after  the  right 
thereto  accrues,  shall  be  a  rateable  proportion  of  a  month's 
salary,  according  to  the  time  then  elapsed  since  the  accrual 
of  the  right;  and  in  case  of  a  vacancy,  the  person  who 
vacates  the  office,  his  executors  or  administrators  shall1  be 
entitled  to  a  proportional  part  of  his  salary  according  to  the 
time  elapsed  between  the  vacancy  and  the  last  payment. 
58:  :V.  c.  12,  s.  179. 

181.  Unless  specially  authorized,   neither  the  Master  Certain 
in  Ordinary,  the  Clerk  of  the  Crown  and  Pleas,  the  Master  £}££  f™J 
in  Chambers,  the  Registrars,  nor  any  of  their  deputies,  J^^jf 
nor  the  Process  Clerk,  nor  the  Clerk  in  Chambers,  nor  the  ° 
Accountant,  nor  any  of  their  clerks,  shall  take  for  his  own 
benefit,  directly  or  indirectly,  any  fee  or  emolument,  save 
the  salary  to  which  he  may  be  entitled  by  law;  but  the 
like    sums   and   fees   heretofore   payable    on  proceedings 
in  the    offices    of    the    said    officers    shall  continue  to  be 
payable;  and  all  such  fees  shall  form  part  of  the  Consoli- 
dated Revenue  Fund  of  the  Province,  and  shall  be  pay- 
able in  stamps,  subject  to  the  provisions  of  The  Act  re--^ 
specting  Law  Stamps.     58  Y.  c.  12,  s.  180  (1);  59  V    c  '.25 
18,  Sched.  (31). 

This  section  does  not  preclude  an  officer  from  claiming  compen- 
sation from  the   Crown  for  any  special  and  extraordinary  services 
J.A.—  12 
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Rev.  Stat. 
c.  25. 
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Rev.  Stat. 
c.  25. 


Sees.  182-    he  may  be  called  on  by  the  government  to  perform,  which  could  not 
185.  have    been    legitimately    expected    or    intended    when    he    accepted 

office:  see  The  Queen  v.  Bradley,  27  S.  C.  R.  657. 

wr?ts°and       1®^-  The  fees  payable  on  all  writs  and  process  issued 
process,      out  of  the  Central  Office  at  Toronto  shall  be  payable  in 
stamps,  subject  to  the  provisions  of  The  Act  respecting 
Law  Stamps.     58  Y.  c.  12,  s.  182,  part;    59    Y.    c.    18, 
Sched.  (32). 

183.  In  addition  to  all  fees,  otherwise  authorized  to  be 
levied  on  proceedings  in  the  High  Court,  the  following 
fees  shall  be  payable  to  the  Crown  in  stamps,  subject  to 
the  provisions  of  The  Act  respecting  Law  Stamps. 

On  every  writ  of  summons,  capias  or  subpoena,  and  on  every 
other  writ  or  other  document  of  what  nature  and  description 

soever,  having  the  seal  of  the  Court  affixed  thereto 0  50 

On  every  judgment  entered   0  60 

On  every  certificate  of  action  instituted,  judgment  or  decretal 

order  made    0  50 

On  the  setting  down  on  the  paper  for  argument  of  every  special 

case,  points  reserved,  special  verdict  or  appeal  case 0  30 

On  entering  every  action  for  trial  or  assessment 2  00 

On  every  rule  or  order  of  Court  issued 0  20 

On  taxation  of  every  bill  of  costs 0  20 

58  Y.  c.  12,  s.  183. 

The  fees   payable    under  this   section   have  been  included   in  the 
Tariff  established  by  Rule  1179. 

Sain  1&4.  In  addition  to  all  fees  otherwise  authorized  to  be 

proceed-  levied  on  proceedings  in  cases  brought  to  the  Court  of 

coln-tof  Appeal  from  the  High  Court,  the  following  fees  shall  be 

Appeal,  payable  ^o  the  Crown  in  stamps,  subject  to  the  provisions 

Rev.  stat.  °^  The  Act  respecting  Law  Stamps. 

c.  25.  On  every  appeal  entered    $4  00 

On  every  judgment,  decree  or  order  of  the  Court  passed  and 
entered    2  00 

58  V.  c.  12,  s.  184. 

The  fees  payable  under  this  section  have  been  included  in  the 
Tariff  established  by  Rule  1179. 

LOCAL  JUDGES  OF  THE  HIGH  COURT. 

185.  Except  in  the  County  of  York,  the  Judges  of 
the  several  County  Courts  shall  be  Judges  of  the  High 
Court  for  the  purposes  of  their  jurisdiction  in  actions  in 
the  High  Court;  and  in  the  exercise  of  such  jurisdiction 
may  be  styled  "  Local  Judges  of  the  High  Court,"  and 
shall,  in  all  causes  and  actions  in  the  High  Court,  have, 
subject  to  the  Rules  of  Court,  power  and  authority  to  do 
and  perform  all  such  acts,  and  transact  all  such  business 
in  respect  to  matters  and  causes  in  and  before  the  High 
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Court  as  they  are  by  Statute  or  Kules  of  Court  in  that  be-Sec-186- 
half  from  time  to  time  empowered  to  do  and  perform.     58 
V.  c.  12,  s.  185  (1). 

Compare  Eng.  (1883)    R.  35. 
See  notes  to  Rules  45-47. 

TRANSFERRING  CAUSES  FROM  COUNTY  OR  DIVISION  COURTS 

TO   HIGH   COURT. 


186.  In  any  case  in  a  County  or  Division  Court  W^re  Transfer  to 
the  defence  or  counterclaini  nf  thp  dp/fanda.Tit.  involves  ™flt-^ggL. 
ter  beyond  the  jurisdiction  of  the  Court,  the  HjghJ^ourt  and  D&J- 
ojLany  Judge  thereof,  may  on  the  application  of  any  party  courts. 
to  the  proceeding,  order  that  the  whole  case  be  transferred 
from  such  Court  to  the  High  Court,  and  thereupon  all  the 
proceedings  in  such  case  shall  be  transmitted  by  the  clerk 
or  other  proper  officer,  of  the  County  or  Division  Court 
to  the  said  High  Court;  and  the  same  shall  thenceforth  be 
continued  and  prosecuted  in  the  High  Court  as  if  it  had 
been  originally  commenced  therein.     58  V.  c.  12,  s.  186. 

Adopted  from  Eng.  J.  A.  1873,  s.  90. 

In  the  Ont.  J.  A.  1881,  this  section  was  preceded  by  a  clause 
which,  as  subsequently  amended,  is  now,  in  the  Revised  Statutes, 
transferred  to  the  County  and  Division  Courts  Acts  as  c.  55,  ss.  28 
and  29,  and  c.  60,  ss.  75  and  76:  see  infra. 

Where  a  transfer  is  made  under  s.  186  the  proceedings  must  thence- 
forward be  regulated  by  the  practice  of  the  High  Court:  Davies  v. 
Williams,  13  Ch.  D.  550;  and  all  applications  must  be  made  in  that 
Court:  see  Duke  v.  Davis,  1893,  2  Q.  B.  107,  260;  69  L.  T.  342. 

County  Courts.—  Section  28  of  The  County  Courts  Act  (R.  S.  O. 
c.  55),  is  as  follows:  — 

28.  Every  County  Court  shall  have  legal  and  equitable  juris-  Relief 
diction,  and   shall,    as  regards  all  causes  of  action  within  its  which  may 
jurisdiction  for  the  time  being,  have  power  to  grant,  and  shall  £ 
grant,  in  any  [action  or]  proceeding  in  such  Court  such  relief,  courts 
redress  or  remedy,  or  combination  of  remedies,  either  absolute 
or  conditional    [including  the  power  to  grant  vesting  orders, 
and  to  relieve  against  penalties  and  forfeitures],  and  shall  in 
every  such  action  or  proceeding  give  such  and  the  like  effect 
to  every  ground  of  defence  or  counter-claim,  equitable  or  legal 
(subject  to  the  provision  next  hereinafter  contained)   by  and 
upon  the  same  mode  of  procedure,  and  in  as  full  and  ample  a 
manner  as  might  and  ought  to  be  done  in  the  like  case  by  the 
High  Court.    59  V.  c.   19,   s.  6;  60  V.  c.   15,   Sched.  A   (72). 
Adopted  from  Eng.  J.  A.  1873,  s.  89,  which,  however,  had  not  the 
words  in  brackets. 

Under  the  corresponding  section  of  the  English  Act,  it  was  held 
that  a  County  Court  in  actions  within  its  jurisdiction  has  power  to 
grant  an  injunction  against  a  nuisance,  and  to  enforce  obedience  by 
committal:  Martin  v.  Bannister,  4  Q.  B.  D.  212,  491,  and  though  the 
order  is  only  interlocutory:  Richards  v.  Cullerne,  7  Q.  B.  D.  623;  18 
C.  L.  J.  364. 
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In  Pryor  v.  City  Offices  Co.,  10  Q.  B.  D.  504,  the  extent  to  which 
those  decisions  seemed  to  go  was  restricted,  and  it  was  held  that  the 
above  words  (as  they  are  in  the  Eng.  Act)  "  in  any  proceeding  "  do 
not  mean  "  in  a  motion  in  any  action,"  but  rather  "  in  any  action," 
and  that  the  Inferior  Court  is  given  the  same  authority  as  the  High 
Court,  to  grant  the  relief,  as  the  result  of  the  action,  but  that  relief 
must  be  given,  if  at  all,  by  the  existing  machinery  of  the  inferior 
Court  (i.e.,  practically  at  the  trial);  and  all  the  powers  given  by  the 
Rules  of  the  Jud.  Act  to  Judges  of  the  High  Court,  in  order  to 
arrive  at  the  granting  of  such  relief,  are  not  conferred  upon  the 
Judges  of  the  Inferior  Courts;  see  also  Speers  v.  Daggers,  1  Cab. 
&  E.  503. 

The  operation  of  the  above  section  28,  in  conjunction  with  Rule 
1216  (by  which  the  Rules  and  the  practice  and  procedure  of  the  High 
Court  are  to  apply  and  extend  to  actions  in  the  County  Courts)  seems 
to  have  the  effect  of  overruling  Pryor  v.  City  Offices,  sup.,  and  to  con- 
fer on  the  County  Court  and  its  Judges,  in  actions  and  proceedings 
within  its  jurisdiction,  the  same  powers  of  granting  relief  and  re- 
medy as  the  High  Court  and  its  Judges  have  in  High  Court  actions, 
and  by  the  same  procedure. 

Section  29  of  The  County  Courts  Act  (R.  S.  O.  c.  55),  is  as  follows:— 
29.  Where  in  a  proceeding  before  a  County  Court  any  defence 
or  counter-claim  of  the  defendant  involves  matter  beyond  the 
jurisdiction  of  the  Court,  such  defence  or  counter-claim  shall 
not  affect  the  competence  or  the  duty  of  the  Court  to  dispose 
of  the  whole  matter  in  controversy  so  far  as  relates  to  the 
demand  of  the  plaintiff  and  the  defence  thereto,  but  no  relief 
exceeding  that  which  the  Court  has  jurisdiction  to  administer 
shall  be  given  to  the  defendant  upon  such  counter-claim.  H. 
S.  O.  1887,  c.  47,  s.  22. 

This  was  adopted  from  Eng.  J.  A.  1873,  s.  90. 

It  has  been  held,  under  that  section,  that  an  inferior  Court  has 
jurisdiction  to  entertain  a  claim  set  up  by  way  of  counter-claim, 
although  in  respect  of  matters  which  arose  beyond  its  local 
jurisdiction,  but  the  power  to  grant  relief  in  respect  of  such  counter- 
claim is  limited  to  the  same  amount  as  the  plaintiff  has  claimed  in 
the  action:  Davis  v.  The  Flagstaff  Mining  Co.,  3  C.  P.  D.  228;  see  also 
Ward  v.  Wyld,  5  Ch.  D.  779.  The  relief  which  a  defendant  can 
obtain  against  a  third  party  brought  in  under  Rules  209,  et  se*i.,  is 
similarly  limited  to  protection  against  the  plaintiff's  demand:  Neald  v. 
CorUndale,  4  Ont.  317. 

A  defendant  who  has  obtained  a  verdict  or  judgment  for  an  amount 
beyond  the  jurisdiction  of  the  County  Court  is  not  estopped  from 
bringing  an  action  in  the  High  Court  on  the  same  cause  of  action  to 
recover  what  the  County  Court  could  not  give  him.  The  defendant 
in  the  High  Court  is  estopped  by  the  judgment  in  the  County  Court 
from  denying  the  cause  of  action  of  the  plaintiff  in  the  High  Court. 
The  only  question  in  the  TTigh  Cnnrt  i«  th^  nmrm^f-  of  damages: 


Webster  v.  Armstrong,  54  L.  J.  Q.  B.  236;  1  Cab.  &  E.  471. 

Division  Courts.  —  Sections  75  and  76  of  The  Division  Courts  Act 
(R.  S.  O.  c.  60),  are  as  follows:— 

75.  Every  Division  Court  shall  as  regards  all  causes  of  action 
within  its  jurisdiction  for  the  time  being,  have  power  to  grant 
and  shall  grant  in  any  proceeding  before  such  Court  such  relief, 
redress,  or  'remedy,  or  combination  of  remedies,  either  absolute 
or  conditional  [including  the  power  to  relieve  against  penalties 
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and  forfeitures],  and  shall  in  every  such  proceeding  give  such  Sec.  186. 
and  the  like  effect  to  every  ground  of  defence  or  counter-claim, 
equitable  or   legal   (subject  to  the  provision   next  hereinafter, 
contained),  in  as  full  and  ample  a  manner  as  might  and  ought 
to  be  done  in  the  like  case  by  the  High  Court.     R.  S.  O.  1887, 
c.  51,  s.  73;  60  V.  c.  3,  s.  3;  c.  15,  Sched.  A  (64). 
Adopted    from    Eng.  Jud.  Act,  1873,  s.  89,  except  the    words  in 
brackets. 

76.  Where  in  any  proceeding  before  a  Division  Court  any  de-Duty  of 
fence  or  counter-claim  of  the  defendant  involves  matter  beyond  Court  ^ 
the  jurisdiction  of   the  Court,   such  defence   or  counter-claim  fence  or 
shall  not  affect  the  competence  or  the  duty  of  the  Court  to  counter- 
dispose  of  the  whole  matter  in  controversy  so  far  as  relates  to  in"5ves 
the  demand  of  the  plaintiff   and  the  defence  thereto,   but  no  matters 
relief    exceeding    that  which     the    Court    has  jurisdiction   to  b 
administer   shall    be   given   to   the   defendant    upon   any   suc 
counter-claim.    R.  S.   O.  1887,  c.  51,  s.  74.     [See  also  cap.  51, 
sec.  186.] 

Adopted  from  the  Eng.  Jud.  Act,  1873,  s.  90. 

As  regards  the  Division  Courts  there  has  been  some  conflict  of 
authority,  but  it  may  perhaps  be  fairly  said  to  be  now  settled  that 
these  sections  only  enable  Division  Courts  to  exercise,  so  far  as  that 
can  be  done  in  pronouncing  the  judgment  in  the  action,  the  legal 
and  equitable  jurisdiction  conferred  upon  the  High  Court,  (see  also 
sec.  59,  and  R.  S.  O.  c.  55,  s.  58),  and  do  not  purport  to  deal  with 
details  of  practice,  or  apply  to  the  Division  Courts  the  Rules  of 
Procedure  made  under  the  Jud.  Act.  See  Building  &  Loan  Co.  v. 
Heimrod,  19  C.  L.  J.  254;  3  C.  L.  T.  361,  and  Bank  of  Ottawa  v.  Me- 
Laughlin,  S  Ont.  App.  543,  where  Rule  797  (now  779),  as  to  the  effect 
of  a  nonsuit,  and  Fletcher  v.  Noble,  9  P.  R.  258,  where  the  right  to 
security  for  costs,  were  held  not  to  fall  within  the  purview  of  section 
75.  See  also  Pryor  v.  City  Offices  Co.,  supra;  Spcers  v.  Daggers,  1 
Cab.  &  E.  503;  and  Foster  v.  Reeves,  1892,  2  Q.  B.  255.  On  the  other 
hand  in  Connors  v.  Birmingham,  20  C.  L.  J.  10,  Rule  80  (now  603), 
was,  by  virtue  of  section  75,  applied:  (see  now  R.  S.  O.  c.  60,  s.  116). 
In  Awberry  v.  McLean,  19  C.  L.  J.  335,  the  right  to  counter-claim, 
which  seems  implied  by  the  terms  of  the  above  sec.  76,  was  held  to 
exist. 

Where  an  equitable  doctrine  requires  the  special  machinery  of  the 
High  Court  in  order  to  work  it  out,  it  would,  therefore,  seem  that 
the  doctrine  can  not  be  applied  in  the  Division  Courts. 

By  61  V.  c.  15,  s.  1,  it  has  been  expressly  enacted  that  the  above 
sec.  75  of  The  Division  Courts  Act,  "  shall  not  confer  or  be  deemed 
to  have  conferred  on  a  Division  Court  jurisdiction  to  grant  injunc- 
tions in  cases  otherwise  within  the  competency  of  the  Court." 

The  provisions  of  the  Judicature  Act  relating  to  garnishee  process 
do  not  apply  in  Division  Courts,  the  proceedings  in  such  cases  being 
specially  provided  for  by  The  Division  Courts  Act  (R.  S.  O.  c.  60), 
ss.  179-205:  Re  Clark  v.  McDonald,  4  Ont.  310;  so  also  the  Rules  as 
to  service  of  partnership  firms,  76.:  see  R.  S.  O.  c.  60,  s.  110. 

The  practice  under  Rule  778,  as  to  moving  to  set  aside  a  verdict  or 
judgment  obtained  by  default  of  appearance  by  a  party  at  the  trial, 
is  not  applicable  in  Div.  Courts,  being  inconsistent  with  sec.  152  of 
The  Division  Courts  Act:  Re  Foley  v.  Moron,  11  P.  R.  316. 

There  has  also  been  some  difference  of  opinion  as  to  how  far  the 
practice  of  the  High  Court  may  or  should  be  introduced  into  Division 
Courts  under  sec.  312  of  The  Division  Courts  Act  (R.  S.  O.  s.  60). 
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Sec.  187. 

Practice  of 
the  High 
Court  may 
be  followed 
in  unpro- 
vided cases 


That  section  is  as  follows: — 

312.  In  any  case  not  expressly  provided  for  by  this  Act,  or  by 
existing  Rules,  or  by  Rules  made  under  this  Act,  the 
County  Judges  may,  in  their  discretion,  adopt  and  apply  the 
general  principles  of  practice  in  the  High  Court,  to  actions  and 
proceedings  in  the  Division  Courts;  provided  that  nothing  herein 
contained  shall  be  held  to  authorize  the  taxation  or  allowance 
of  costs  to  any  officer  of  the  Court  other  than  those  to  be  found 
in  the  tariff  of  fees  as  authorized  and  allowed  by  the  Board  of 
County  Judges  under  the  provisions  of  this  or  any  other  Act. 
R.  S.  O.  1887,  c.  51,  s.  304. 

Under  this  section  the  right  to  security  for  costs  has  been  held  to 
be  a  principle  of  practice  which  may  be  applied  by  the  Division 
Court  Judges:  Fletcher  v.  Noble,  9  P.  R.  255,  with  all  its  consequences: 
/&.,  3  C.  L.  T.  360. 

The  power  of  adding  defendants  (see  Rule  206)  is  not  a  principle 
of  practice  within  the  section:  Barber  v.  Bingham,  20  C.  L.  J.  65;  nor 
is  service  out  of  the  jurisdiction  a  principle  of  practice,  but  a  branch 
of  a  system  of  practice  or  a  means  of  relief  which  the  procedure  in 
Division  Courts  does  not  admit  of  being  applied:  Re  Ouy  v.  O.  T.  Ry. 
Co.,  10  P.  R.  372. 

Quwre  whether  the  third  party  Rules  (209,  et  seq.),  are  applicable: 
Re  Merchants  Bank  v.  Van  Allen,  10  P.  R.  348. 

The  power  to  apply  the  High  Court  practice  of  examining  parties 
before  trials  has  been  affirmed:  MacNee  v.  Ont.  Bank,  19  C.  L.  J.  252; 
3  C.  L.  T.  360;  and  denied:  Re  Willing  v.  Elliott,  37  U.  C.  Q.  B.  320; 
Fletcher  v.  Noble,  9  P.  R.  258. 

MacNee  v.  Ont.  Bank,  (supra),  is  also  in  favour  of  the  power  to  apply 
the  Rules  under  the  Jud.  Act  generally.  See  also  Murray  v.  Gillett,  18 
C.  L.  J.  78.  The  decision  in  Building  d  Loan  Co.  v.  Heimrod,  19  C. 
L.  J.  254;  3  C.  L.  T.  361,  is  the  other  way,  and  in  that  case  the 
discretion,  if  it  existed,  to  apply  Rule  771  >  was  not  exercised. 

In  Burk  v.  Brittain,  19  C.  L.  J.  74,  the  original  J.  A.  Rule  80  (now 
603)  was  acted  upon,  as  introducing  a  principle  of  practice,  which 
the  County  Judge  of  Northumberland  and  Durham  felt  bound,  in 
the  exercise  of  a  judicial  discretion,  to  apply;  and  this  decision  was 
approved  by  the  Junior  Judge  of  the  County  of  Ontario,  in  Smith  v. 
Lawlor,  19  C.  L.  J.  258;  see  also  Connors  v.  Birmingham,  20  C.  L.  J. 
11.  In  a  similar  case  the  County  Judge  of  Victoria  thought  it 
would  be  unwise  to  apply  the  same  Rule  80:  Cowan  v.  McQuade,  19 
C.  L.  J.  108;  and  this  view  was  shared  by  the  then  Junior  Judge  of 
the  County  of  York:  Building  d  Loan,  etc.  v.  Heimrod,  supra;  See 
further  comments  on  this  subject,  3  C.  L.  T.  374,  and  19  C.  L.  J. 
238,  where  the  view  entertained  by  the  majority  of  the  County 
Judges  at  their  annual  conference  in  July,  1883,  is  said  to  have  been 
in  accordance  with  Cowan  v.  McQuade,  and  Building  d  Loan,  etc.  v. 
Heimrod;  see  also  Bell  v.  O.  T.  Ry.  Co.,  20  C.  L.  J!  346. 

The  provisions  of  the  original  J.  A.  Rule  80  (now  603)  have  now 
been  made  applicable  to  Division  Courts  by  the  Legislature,  and  will 
be  found  in  R.  S.  O.  c.  60,  s.  116. 

MISCELLANEOUS. 

councifas      18"7- — (1)  Every   Order   in    Council   determining   the 

to  allow-     commutation  allowance  or  the  salary  of  any  Judge,  Official 

Guardian  or  other  officer  under  the  authority  of  this  Act, 
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shall  be  laid  before  the  House  of  Assembly  forthwith,  if  Sec-  188- 
the  Legislature  is  in  session  at  the  date  of  the  order,  and  if  subject  to 
the  Legislature  is  not  then  in  session,  the  order  shall  be 
laid  before  the  said  House  within  the  first  seven  days  of 
the  session  next  after  the  Order  in  Council  is  made. 


(2)  In  case  the  Assembly  at  the  said  session,  or  if  the  D^JP{  of 
session  does  not  continue  for  three  weeks  after  the  said  order  by 
order  is  laid  before  the  House,  then  at  the  ensuing  session  A 
of  the  Legislature,  disapproves  by  resolution  of  such  Order 
in  Council,  either  wholly,  or  so  far  as  relates  to  any  of  the 
persons  therein  named,  the  Order  in  Council,  so  far  as  so 
disapproved  of,  shall  have  no  effect  from  the  time  of  such 
resolution  being  passed.    58  V.  c.  12,  s.  187. 


.  This  Act  shall  not  affect  the  issue  of  any  Com-  saving  as 
missions  of  Assize,  Nisi  Prius,  Oyer  and  Terminer,  Gaol  sions™18' 
Delivery,  or  other  Commission  for  the  discharge  of  civil  Assize>  etc« 
or  criminal  business  on  circuit  or  otherwise;  or  the  author- 
ity of  a  Judge  or  a  retired  Judge  of  any  of  the  Superior 
Courts,  or  a  Judge  of  a  County  Court,  or  one  of  Her  Ma- 
jesty's Counsel  learned  in  the  law,  to  preside  without  any 
Commission  at  any  Court  of  Assize,  Oyer  and  Terminer, 
and  General  Gaol  Delivery,  or  at  a  Court  held  under  this 
Act  in  the  exercise  of  the  jurisdiction  now  belonging  to 
the  Courts  of  Assize,  Oyer  and  Terminer,  and  General 
Gaol  Delivery,  or  the  authority  of  any  Judge  or  retired 
Judge  of  a  Superior  or  County  Court,  or  Counsel  learned 
in  the  law,  to  hold  any  sitting  for  the  hearing  of  caluses; 
and  any  such  Judge  or  Counsel  shall  after  the  commence- 
ment of  this  Act  have  the  same  authority  to  preside  as 
aforesaid,  or  to  hold  any  sitting  of  the  High  Court  for  the 
hearing  of  causes  in  the  High  Court,  which  such  Judge 
or  Counsel  has  to  preside  at  Courts  of  Assize,  Oyer  and 
Terminer,  and  General  Gaol  Delivery,  and  any  such  Judge 
or  Counsel  when  presiding  as  aforesaid  with  or  without  a 
Commission,  or  when  holding  any  sitting  as  aforesaid,  shall 
be  deemed  to  constitute  a  Court.  58  V.  c.  12,  s.  188. 

See  Eng.  J.  A.  1873,  s.  93. 

The  principal  English  Statutes  relating  to  Assizes  are:  13  Edw.  1 
(Stat.  West.  2),  c.  30;  25  Edw.  1  (Mag.  Char.),  c.  12;  31  Car.  2,  c.  2, 
s.  17;  1  Geo.  4,  c.  55;  3  Geo.  4,  c.  10;  11  Geo.  4  and  1  Will.  4,  c.  70; 
2  &  3  Will.  4,  c.  47;  3  &  4  Will.  4,  c.  71;  2  &  3  Viet.,  c.  72;  12  &  13 
Viet.  c.  6;  17  &  18  Viet.  c.  37;  22  &  23  Viet.  c.  32;  20  &  27  Viet. 
c.  122;  39  &  40  Viet.  c.  57;  40  &  41  Viet.  c.  46;  42  &  43  Viet,  c.  1. 
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189.  Every  person  shall  have  access  to  and  be  entitle 
to  inspect  the  several  books  of  the  High  Court  and  of  the 
County  Courts,  containing  records  or  entries  of  the  writs 
issued,  judgments  entered,  and  chattel  mortgages  and  bills 
of  sale  filed;  and  no  person  desiring  such  access  or  inspec- 
tion shall  be  required,  as  a  condition  to  his  right  thereto, 
to  furnish  the  names  of  the  parties  or  the  style  of  the  causes 
or  matters  in  respect  of  which  such  access  or  inspection  is 
sought;  and  the  Clerk  of  the  Crown  and  Pleas,  Kegistrars, 
Deputy  Clerks  of  the  Crown,  Deputy  and  Local  Begis- 
trars  of  the  High  Court    and  all    Clerks    of  the    County 
Courts  of  the  Province  respectively,  shall,  upon  demand 
or  request,  produce  for  inspection  any  writ  of  summons  or 
copy  thereof,  and  any  judgment  roll  or  chattel  mortgage, 
or  bill  of  sale  so  issued,  entered  or  filed  in  their  respective 
offices,  or  of  which  records  or  entries  are,  by  law,  required 
to  be  kept  in  such  several  books  of  the  High  Court  and 
County  Courts  respectively.    58  V.  c.  12,  s.  189;  59  V.  c. 
18,  Sched.  (33). 

190.  The  fees  payable  in  respect  of  such  inspection  of 
books  shall  be  twenty-five  cents  as  for  a  general  search, 

t/  ' 

and  ten  cents  for  each  writ  of  summons,  judgment  roll, 
chattel  mortgage  or  bill  of  sale  so  inspected,  and  ten  cents 
per  folio  shall  also  be  payable  for  all  extracts,  whether 
made  by  the  person  who  makes  the  search  or  by  the  offi- 
cer. 58  Y.  c.  12,  s.  190. 

191.  Nothing  in  this  Act  shall  affect  the  practice  or 
procedure  in  criminal  matters,  or  matters  connected  with 
Dominion  controverted  elections  (a).     58  V.  c.  12,  s.  191; 
59  Y.  c.  18,  Sched.  (35). 

See  Eng.  J.  A.  1875,  ss.  19,  21;  Rules  S.  C.  1875,  O.  62. 

The  following  words  at  (a)  in  58  Viet.  c.  12,  s.  191,  were 
struck  out  by  59  Viet.  c.  18,  Sched.  (35),  viz.:  "proceedings  on  the 
Crown  or  Revenue  side  of  the  Queen's  Bench  or  Common  Pleas 
Divisions."  Such  civil  proceedings  will  now  be  governed  by  Rules 
238-241. 

The  High  Court  is  a  continuation  of  the  existing  Courts,  and  the 
High  Court,  Q.  B.  Div.,  has  under  a  new  name  the  same  jurisdiction 
in  Dominion  Controverted  Election  matters  as  the  former  Court  of 
Q.  B.  had  under  the  Dominion  Controverted  Elections  Act  of  1874: 
Mitchell  v.  Cameron,  West  Huron  Election,  8  S.  C.  R.  126,  reversing 
S.  C.  1  Ont.  433.  See  also  Re  N.  York  case,  32  C.  P.  458,  and  Russell 
case,  1  Ont.  439,  and  note  to  sec.  3  (4). 

As  to  what  are  criminal  proceedings:  see  Seaman  v.  Burley,  75  L.  T. 
91;  Southport  v.  Birkdale,  76  L.  T.  318;  O'Shea  v.  O'Shea,  15  P.  D.  59; 
Ellis  v.  The  Queen,  22  S.  C.  R.  7. 


CONSOLIDATED  RULES  OF  PRACTICE 


OF  THE 
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FOR  ONTARIO. 


CHAPTER  I. 

INTERPRETATION,  ETC. 
1.    These  Bules  shall  take  effect  on  the  1st  day  of  Sep-Dateof 

"  .    *    coming 

tember,  1897.  into  force 

of  Kules. 

The  expression  "  Rules  of  Court,"  when  used  in  relation  to  any  Matters 
Court,  mean  Rules  made  by  the  authority  having  for  the  time  being 
power  to  make  Rules  or  Orders  regulating  the  practice  and  procedure 
of  such  Court:  R.  S.  O.  c.  1,  s.  8  (36);  and  the  power  of  the  said 
authority  to  make  Rules  of  Court,  as  above  defined,  includes  a  power 
to  make  Rules  of  Court  for  the  purpose  of  any  Act  directing  or 
authorizing  anything  to  be  done  by  Rules  of  Court:  16.,  s.  8  (37). 

These  Rules  were  consolidated  by  a  Commission  appointed  by  the 
Lieutenant-Governor  in  Council  under  the  authority  of  58  Viet.  c.  13, 
s.  42.  By  59  Viet.  c.  18,  s.  15,  the  Commissioners  were  empowered 
to  incorporate  in  such  revision  and  consolidation  any  statutory 
provisions  relating  to  practice  and  procedure,  with  such  amendments 
and  additions  to  such  Rules  of  Practice  and  Statutory  Provisions  as 
to  them  might  seem  expedient;  and  it  was  enacted  by  that  section 
(now  sec.  129  of  the  Jud.  Act:  see  supra,  p.  160),  that  the  Rules  as' 
prepared,  on  being  approved  by  the  Judges  of  the  Supreme  Court 
or  the  Lieutenant-Governor  in  Council,  should  have  the  force  of  an 
Act  of  the  Legislature,  and  that  nothing  in  the  Rules  should  be  open 
to  any  question  as  to  jurisdiction  to  make,  approve  and  authorize 
the  same  under  the  said  58  Viet.  c.  13,  s.  42,  or  otherwise,  but  the 
same  are  subject  to  be  varied  or  repealed  from  time  to  time  by  the 
same  authority  and  in  the  same  manner  as  other  Rules  of  Court. 
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Rules  2-6.  It,  therefore,  does  not  appear  to  be  possible  to  question  the  validity 
of  any  of  these  Rules  on  the  ground  that  the  Commissioners  have 
exceeded  their  authority,  as  was  done  in  Williams  v.  Goose,  1897,  1 
Q.  B.  471. 

Former  2.  All  Rules  and  Orders  heretofore  passed  are  rescinded, 

super1-06     save  and  except  those  mentioned  in  the  Schedule  hereto. 
seded.        ^j}  practice  inconsistent  with  these  Rules  is  superseded. 
*//?.  Con.  Kule  3,  part. 


**'  ^s  to  a^  matters  not  provided  for  in  these  Rules, 
for.  the  practice,  as  far  may  be,  shall  be  regulated  by  analogy 

.*>>n    _     thereto.     Con.  Rule  3,  part. 
*  For  cases  in  which  this  Rule  has  been  applied:  see  Wolff  v.  Ogilvy, 

3>f.2  P-  R-  645'  Flett  v-   WaV>   14  P-   R-  at  P-   315»  Ladies9   Tailoring 
''Ass'n  v.  Clarkson,  27  C.  L.  J.  501;  Morse  v.  Lamb,  15  P.  R.  9,  in  note 
to  Rule  263,  Smith  v.  Houston,  15   P.    R.   18,  in  note  to  Rule  337, 
Re  Murray,  13  P.  R.  367,  in  note  to  Rule  1005. 
See  also  Jud.  Act,  sec.  128,  and  notes,  supra,  p.  158. 


matters1         ^'  ^°^ing  in  these  Rules  shall  be  construed  as  in- 

not  affec-    tended  to  affect  the  practice  or  procedure  in  criminal  mat- 
ted. /  ^      .~       _^      j 

ters  (a).     Con.  Rule  1. 

See  Eng.  Jud.  Act,  1890,  s.  4;  and  R.  S.  O.  c.  51,  s.  191,  and  notes, 
supra,  p.  184. 

The  former  Rule  had  at  (a)  the  words  "  or  proceedings  on  the 
Crown  or  Revenue  side  of  the  Queen's  Bench  or  Common  Pleas 
Divisions."  Such  proceedings  are  now  to  be  conducted  in  the  same 
manner  as  proceedings  in  ordinary  actions,  subject  to  Rules  238  and 
241. 

A  proceeding  before  Justices  to  recover  a  penalty  against  a  muni- 
cipal body  for  not  supplying  gas  up  to  the  proper  standard  was  held 
to  be  a  criminal  proceeding:  Southport  v.  Birkdale,  76  L.  T.  318;  and 
see  other  cases  cited  in  note  to  s.  191,  supra,  p.  184. 

^  5.  The  provisions  of  The  Interpretation  Act  and  the 
interpretation  clauses  of  The  Judicature  Act,  1895,  shall 
apply  to  these  Rules  unless  there  is 


or  context  repugnant  thereto.     Con.  Rule  4  amended. 
See  R.  S.  O.  c.  1,  s.  8;  and  Jud.  Act,  R.  S.  O.  c.  51,  s.  2. 

interpreta-       6.  In  these  Rules  unless  there  is  something  in  the  con- 
text indicating  a  different  meaning 

"Judge."        (a)  «  Judge  "  shall  mean  a  Judge  of  the  Supreme  Court, 
or  a  Judge  [or  officer]  having  the  authority  for  the  time 
being  of  a  Judge  of  the  High  Court. 
The  words  in  brackets  are  new. 
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This  definition  of  "Judge"  gives  jurisdiction  to  the  Magteiuia 
Chambers,  or  Local  Jn<ltft»  or  Master,  under  Rules  42,  45  and  43 
(subject  to  the  express  limitation  of  their  autnority),  to  entertain 
applications  which  under  these  Rules  are  to  be  madejfl  "the  Court 
jr  n.  .Tiidgp."  but  not  those  which  are  reqmrecTtg^be  made  to  a 
"  Judge  of  the  jligh  Court." 

The  interpretation  clause  in  the  Act,  viz.,  sec.  2,  applies  to  the 
Rules:  see  Rule  5. 

For  the  reason  for  employing  the  expression  "  <>urt  or  a  Judge  " 
throughout  the  English  Rules:  see  Freason  v.  Loe,  26  W.  B.  138. 


ules  7» 


"County    Court"    shall    include    District    Court.  ' 
Eules  23  June,  1894,  1281.    Con.  Kule  2. 


(c)  "  Accountant  "  shall  mean  "  The  Accountant  of  the  Acc 
Supreme  Court  of  Judicature  for  Ontario."     Con.  Rule 
140. 

(d)  "Official    Guardian"    shall    mean    "The    Official  "Official 

r^          !•  j  TJ.         >j  Guardian.  '» 

Guardian  ad  htem. 

(e)  "  Action  "  as  defined  by  section  2  of  The  Judicature  j'  Action." 
'Act,  189  5  j  shall  include  garnishee  proceedings  under  Rules   D?D  <~ 
911  to  921  and  proceedings  for  relief  by  interpleader  un-' 

der  Rules  1102  to  1128.    New. 

The  definition  of  "  action  "  had  previously  been  held  not  to  in- 
clude such  proceedings:  see  Hogaboom  v.  Gillies,  16  P.  R.  402,  follow- 
ing Hamlyn  v.  Betteley,  6  Q.  B.  D.  63;  Coulson  v.  Speers,  9  P.  R.  491. 

*7.    The  division  of  these  Rules  into  chapters,  titles  and  Division  of 
headings,  and  the  addition  of  marginal  notes,  is  for  con-  marginal 
venience  only,  and  shall  not  affect  their  construction.    Con.  notes' 
Rule  5. 

8.    Every  Rule  hereafter  made  shall  be  construed  agpr0muiga- 
intended  to  come  into  force  on  the  seventh  day  after  Ithe 
day  of  its  publication  in  the  Ontario  Gazette,  unless  such 
prior  publication  is  expressly  dispensed  with  in  or  by  the 
Rule.    Con.  Rule  6. 
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1.  OFFICE  HOURS. 

office  9.    Except  during  Vacations  and  on  holidays,  the  offices 

observed    of  the  Supreme  Court  of  Judicature,  of  the  Court  of  Ap- 
cSaceB  of    peal,  and  of  the  High  Court  of  Justice  for  Ontariosl 
the  courts.  kept  open;  from  10'  a.m.  to  4  p.m.,  and  in  Toronto^n 

urdays  from  10  a.m.  to  1  p.m.     Con.  Eule  7,  amended. 

See  60  V.  c.  14,  s.  89. 

See  also  Jud.  Act,  sec.  146. 

This  Rule  is  directory  only,  and  for  the  guidance  of  the  officials 
only.  It  does  not  forbid  them  to  keep  their  offices  open  to  a  later 
hour  than  those  mentioned  if  they  think  fit,  or  the  business  of  the 
office  requires  it:  Muir  v.  McNeil,  Re  N.  Bruce  Election,  27  C.  L.  J. 
538;  11  C.  L.  T.  2G5.  The  hours  will  be  according  to  standard 
time:  R.  S.  O.  c.  144,  s.  1;  see  also  Lloyd  v.  Ward,  13  P.  R.  238. 

A  special  examiner,  though  an  official  of  the  Court,  has  no  office 

in  connection  with  the  Court  which  is  required  to  be  kept  open  or 

closed  under  this  or  any  other  Rule:  Hogaboom  v.  Cox,  15  P.  R.  23, 
127;  see  also  Rule  439  (3). 

During  vacation  the  Registrars'  offices  are  open  only  for  the  trans- 
action of  matters  of  an  urgent  nature,  such  as  issuing  injunction 
orders,  but  not  as  a  general  rule  for  the  transaction  of  business  requir- 
ing the  attendance  of  the  opposite  party,  such  as  the  settlement  of  the 
minutes  of  orders  or  judgments  not  of  an  urgent  nature:  Miller  v. 
Spencer,  13  P.  R.  478;  and  see  former  Chy.  O.  425.  As  to  the 
office  of  the  Taxing  Officers,  see  Cousimom  v.  City  of  London  F.  I.  Co., 
13  P.  R.  36;  and  as  to  the  office  of  Official  Referees,  see  Marples 
v.  Rosebrugn,  17  P.  R.  104. 


Office 

hours 

during 

vacation, 


1O.  The  offices  of  the  Supreme  Court,  of  the  High  Court 
of  Justice  and  of  the  Court  of  Appeal,  shall  be  kept  open 
during  the  Long  Vacation,  and  the  Christmas  Vacation, 
from  10  o'clock  in  the  forenoon  until  12  o'clock  noon. 
Con.  Eule  8.  See  60  V.  c.  14,  s.  89. 
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Rulesll-13 

2.  BUSINESS  IN  OFFICES. 

11.  Except  as  provided  in  Rules  991  to  1014,  no  business  Nojbusi^ 
shall  be  transacted  in  any  of  the  offices  of  the  Courts,  either  transacted 
in  procuring  or  issuing  process,  or  in  entering  judgments  upon  at-^ 
or  taking  any  proceeding  whatever  in  a  cause,  unless  upon  0fnPaarty? 
the  personal  attendance  of  the  party  on  whose  behalf  raobgJJ"* 
business  is  required  to  be  transacted,  or  of  the  counsel  or  thede*  or 
solicitor"  of  such  party,  or  the  clerk  or  agent  of  the  solid-  solicitor. 
tor,  or  the  clerk  of  the  agent.    Con.  Rule  9. 

Putting  an  appearance  under  the  door  of  the  office  of  a  Deputy  Putting 
Clerk  of  the  Crown  during  office  hours,  or  handing  it  to  him  in  theJJJJJ  door 
street,  was  held  not  to  be  a  due  entry  of  the  appearance:  Gray  v.0f  office,  or 
Stacey,  10  U.  C.  L.  J.  245;  and  see  Fralick  v.  Huffman,  1  C.  L.  Gk  £££**{£ 
80;  Campbell  v.  Madden,  Dra.  2.  officer  in 

But  the  Court  refused  to  set  aside  a  ft.  fa.  issued  at  the  officer's  g^et 
house  before  office  hours:  Rolker  v.  Fuller,  10  U.  C.  Q.  B.  447;  and 
see  Hall  v.  Hunter,  5  O.  S.  705;  and  an  election  petition,  filed  after 
office    hours  on    the    last  day  for    filing,  was  held  to  be  well  filed: 
Muir  v.  McNeill,  27  C.  L.  J.  538. 

Where  a  defendant's  solicitor  is  present  at  the  opening  of  the  office  Defend- 
to    enter    an    appearance,  or  file  a  statement  of  defence,   and  tnecS0'r  when 
plaintiff's  solicitor  is  present  to  sign  judgment  for  default,  the  de-  entitled  to 
fendant's  solicitor  is  entitled  to  precedence:  see  Fralick  v.  Huffman,  precedence 
1  C.   L.   Ch.   80;   and  where  the  plaintiff's  solicitor  had  begun   to 
enter  judgment  for  non-appearance,   and  before  it  was  completed, 
the  defendant's  solicitor  arrived  to  enter  an  appearance,  it  was  held 
that  the  officer  should  stay  the  entry  of  judgment  in  order  to  admit 
the  entry  of  the  appearance:  Smith  v.  Logan,  17  P.  R.  219. 

The  offices   of  the  Court  should   not  be  opened  for  business,  on  offices 
days  on  which  they  are  appointed  by  statute,  or  Rule  of  Court,  to  be  of  Court 
closed,   and  proceedings  taken  therein  on  such  days  are  irregular:  n°en£d 
Trust  and  Loan  Co.  v.  Dickson,  2  C.  L.  J.  166;  Mumford  v.  Hitcncock,  when 
9  Jur.  N.  S.  1200. 


.  All  officers  shall  be  auxiliary  to  one  another  foroffice^ 
promoting  the  correct,  convenient,   and  speedy  adminis-  to  be 

,.  J>  ,        .  r?         -D   1     tf\  auxiliary 

tration  ol  business.     Con.  Rule  10.  to  one 

another. 
Not  in  the  English  Rules. 

13.    In  case  of  the  absence  or  illness  of  any  officer  to  Absence  or 

,  •   1     i  •  •  -i       i         i  i  illness  of 

whom  any  special  duty  is  assigned,  the  duty  may  oe  per-  officer?. 
formed  by  such  other  officer  as  may  be  designated  for  that 
purpose  by  the  President  of  the  High  Court  of  Justice,  or 
in  his  absence  by  the  Senior  Chief  Justice.     New.     See 
Con.  Rule  1300. 

In  consequence  of  the  enactment  of  this  Rule  of  general  applica- 
tion, the  former  Rule  1300  (23rd  June,  1894),  which  provided  for 
the  particular  case  of  the  unavoidable  absence  of  the  Accountant  or 
the  Chief  Clerk  in  the  Accountant's  Office,  has  been  omitted. 
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Office  in 
which 
proceed- 
ings com- 
menced. 


Rules  14-17  14.  Where  the  first  document  in  a  cause  or  matter  is 
required  to  be  filed  in  Toronto,  the  Central  Office  shall  be 
deemed  to  be  the  office  in  which  the  cause  or  matter  is 
commenced.  In  other  cases  the  office  of  the  Deputy  Clerk 
of  the  Crown,  Deputy  or  Local  Registrar  of  the  County 
in  which  such  first  document  is  required  to  be  filed  shall 
be  deemed  to  be  the  office  in  which  the  cause  or  matter  is 
commenced.  New.  See  Rules  of  1  January,  1896,  1502. 

The  first  document  to  be  filed  in  an  action  commenced  by  writ  is  a 
copy  of  the  writ  (Rule  123),  together  with  a  copy  of  order  for  leave  to 
issue  it  (where  leave  is  required),  and  these  must  be  filed  in  the  office 
out  of  which  the  writ  is  to  issue. 

In  other  cases,  such  as  matters  commenced  by  a  notice  of  motion, 
petition,  etc.,  the  first  document  to  be  filed  will  be  an  affidavit, 
either  with  or  without  the  notice  of  motion  or  petition,  and  it  must  be 
filed  in  the  office  in  which  such  documents  are  filed,  i.e.,  the  Central 
Office,  Registrars'  Office,  or  Chambers,  at  Toronto,  (where  the  pro- 
ceeding is  taken  in  the  County  of  York,  or  City  of  Toronto),  and 
the  office  of  the  Deputy  Clerk,  or  Deputy  or  Local  Registrar  (where 
the  proceeding  is  taken  in  other  counties). 

In  Toronto  the  filing  will  be  in  the  Central  Office  (see  Rule  14), 
or  the  Registrars'  Office  (see  Rule  102),  or  in  Chambers  (see  Rule 
525),  according  as  the  proceeding  commenced  by  the  filing  is  to  be 
prosecuted  in  Court  or  Chambers;  but  though  filed  in  the  Registrars' 
Office  or  in  Chambers  the  document  subsequently  reaches  the 
Central  Office  (Rules  341,  525);  and  the  Central  Office  is  to  be  deem- 
ed to  be  the  office  in  which  the  cause  or  matter  is  commenced,  so  that 
subsequent  ministerial  proceedings  will  be  taken  there. 

Where  an  issue  is  directed  to  be  tried  it  is  to  be  tiled  in  the  proper 
office  in  the  county  in  which  it  is  to  be  tried,  and  subsequent  proceed- 
ings in  the  issue  are  to  be  carried  on  in  that  office:  Rule  377. 

Proceed-         15.  &\\  proceedings  in  a  cause  or  matter  shall  be  carried 

ings  to  be  •       ,1  rv>         •  i  •   i      rxi 

there         on  in  the  office  in  which  [the    cause    or    matter   is  com- 
""•menced].     Con.  Rule  279,  amended. 
See  Eng.  (1888)  R.  77. 

3.  THE  CENTRAL  OFFICE. 

central          16.   The  Central  Office  of  the  High  Court  of  Justice 
continued  heretofore  established  is  hereby  continued.     See  Rules  1 
"  Jan.,  1896,  1392-1393. 


Chief 
officer  of 
Central 
Office. 


1*7.  The  Central  Office  shall  be  under  the  control  and 
superintendence  of  such  officer  as  may  from  time  to  time 
be  designated  or  appointed  for  that  purpose  by  Order  in 
Council,  ,and,  until  such  officer  is  so  designated  or  ap^ 
pointed,  shall  continue  to  be  under  the  control  and  super- 
intendence of  "  The  Clerk  of  the  Crown  and  Pleas."  Rules 
of  1  Jan.,  1896,  1394. 
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The  Clerk  of  Kecords  and  Writs  shall  be  the  Chief  Rules18-22 
Clerk  of  the  Central  Office,  and  besides  any  special  branch  R^-as 
of  the  business  of  said  office  which  may  be  assigned  to  him,  and  Writs- 
may  in  all  actions,  matters  and  proceedings  in  the  Central 
Office,  sign  all  orders,  writs,  certificates  and  other  docu- 
ments requiring  signature,  and  may  affix  the  seal  of  the 
Court  to  such  of  the  proceedings  in  the  Central  Office 
and  such  other  documents  as  require  the  seal  of  the  Court 
to  be  affixed  thereto  :     Provided  that  the  same  :  may  be 
signed  and  sealed  by  the  Clerk  of  the  Crown  and  Pleas. 
Rules  of  1  Jan.,  1896,  1395. 


The  business  to  be  performed  in  the  Central  Office  Distribu- 
shall,  subject  to  Rules  of  Court,  be  distributed  amongst  buSness. 
the  several  officers  of  the  Central  Office  as  may  be  directed 
by  Order  in  Council  or  by  Rules  of  Court,  or,  subject  to 
such  Orders  in  Council  and  Rules  of  Court,  by  the  officer 
having  the  control  and  superintendence  of  the  said  Central 
Office.    Rule  1396. 

20.  The  business  of  the  Central  Office  shall,  for  theBranches 
convenient  despatch  of  business,  be  divided  amongst  the  Office!  r< 
following  Branches,  viz.:  — 

(a)  The  Writs  of  Summons  Branch. 

(b)  The  Filing  and  Record  Branch. 

(c)  The  Judgment  Branch.     Rules   of  1  Jan.,   1896, 
1397. 

21.  The  business  of  the  Writs  of    Summons    Branch 
shall  comprise:- 

(a)  The  issuing  of  writs  for  the  commencement  of  ac- 
tions in  the  County  of  York. 

(V)  Such  other  business  as  may  be  assigned  thereto. 
Rules  of  1  Jan.,  1896,  1398. 

The  business  of  this  Branch  is  performed  under  the  immediate 
superintendence  of  the  Clerk  of  Records  and  Writs. 

22.  The  business  of  the  Filing  and  Record  Branch  shall  Fm°g  ana 
comprise  the  following:  —  * 

(a)  The  receiving,  filing  and  custody  of  all  appearances, 
pleadings,  petitions,  reports,  depositions,  affidavits,  bonds, 
and  other  papers  and  proceedings,  and  making  entries 
thereof  m  the  proper  books. 
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Rule  22.         (£)  Amending  pleadings. 

(c)  Entering  notes  of  default  in  pleading  and  giving 
certificates  thereof. 

(d)  The  care  and  custody  of  all  papers  and  proceedings 
in  actions  commenced  in  the  Central  Office,  and  of  all 
documents  required  or  ordered  to  be  deposited  for  safe 
keeping  or  produced  under  any  order  of  Court. 

(e)  Preparing  and  issuing  all  writs  (other  than  writs  of 
summons),  commissions  and  orders  obtainable  on  prcecipe. 

As  to  the  orders  obtainable  on  prcecipe:  see  note  to  Rule  37. 

(/)  Certifying  proceedings  and  making  exemplifications 
of  proceedings  and  of  judgments  or  orders. 

Certificates  of  officers  as  to  proceedings  in  their  offices  are  con- 
clusive; and  affidavits  cannot  be  read  to  contradict  them:  Beavan  v. 
Burgess,  10  Jur.  63;  Foley  v.  Griffith,  2  Moll.  318. 

(g)  Examining  and  authenticating  office  copies  of  plead- 
ings and  other  proceedings. 

(/&)  Issuing  certificates  of  Us  pendens. 

(i)  Preparing  and  issuing  certificates  for  registration. 

(;)  Receiving  the  return  of  commissions  and  attending 
on  the  opening  of  the  same. 


The  issuing  of  writs  of  execution  or  other  process 
under  judgments  and  orders. 

(I)  Receiving  and  filing  articles  of  clerkship. 

(m)  Preparing  precepts  for  summoning  juries  and  trans- 
mitting them  to  the  proper  officers. 

(n)  The  following  business  under  The  Quieting  Titles 
'Act:— 

(1)  The  care  and  custody  of  all  books  kept  under  the 

Act  for  Quieting  Titles  and  making  the  neces- 
sary entries  therein. 

(2)  Preparing  and  signing  certificates  of  the  filing 

of  petitions  under  the  said  Act  and  issuing  the 
same. 

(3)  Transmitting  such  petitions  to  the  proper  Referee. 
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(4)  Entering  and  issuing  certificates  of  title  and  con-Rule823.24 
veyances  granted  under  the  said  Act. 

The  petition,  affldarits,  and  other  evidence  used  upon  Quieting 
Titles  proceedings  (except  the  original  title  deeds,  which  are  usually 
returned  to  the  petitioner  or  other  person  by  whom  they  are  pro- 
duced), are  retained  by,  and  remain  in  the  custody  of,  the  Senior 
Registrar,  but  are  not  open  to  public  inspection  except  by  consent  of 
the  petitioner  or  his  solicitor,  or  leave  of  the  Court. 

(o)  All  other  business  transacted  in  the  office  of  the 
Clerk  of  Records  and  Writs,  prior  to  the  1st  day  of  Janu- 
ary, 1896,  not  otherwise  expressly  provided  for  by  these 
Rules  and  all  similar  business  transacted,  prior  to  said 
date,  in  the  offices  of  the  Registrars  of  the  Queen's  Bench 
and  Common  Pleas  Divisions.  Rules  of  1  Jan.,  1896, 
1399. 


.    The  business  of  the  Judgment  Branch  shall  com/  J 

Branc. 

prise  :  — 

(a)  The  signing  of  all  judgments  in  actions  commenced 
in  the  Central  Office. 

(&)  The  issuing  of  all  such  judgments  and  all  orders 
pronounced  in  Toronto  (other  than  orders  in  Chambers), 
and  the  entering  of  such  thereof  as  by  the  Rules  or  prac- 
tice are  required  to  be  entered. 

(c)  The  custody  of  all  judgment  and  order  books  of  the 
former  Courts  of  Queen's  Bench  and  Common  Pleas  and 
the  Court  of  Chancery,  and  all  judgments  and  order  books 
(other  than  Chambers  order  books  in  actual  use)  contain- 
ing judgments  and  orders  entered  since  the  Judicature 
Act  of  1881  came  into  force.  Rule  of  1  Jan.,  1896?  1400, 
amended. 

By  the  officers  of  the  Judgment  Branch  judgments  and  orders  are 
signed  and  entered  after  they  have  been  settled  by  the  proper  Regis- 
trar, or  other  officer,  pursuant  to  Rules  26  (d),  28,  624,  et  seq. 

4.  THE  CLERK  OF  THE  PROCESS. 

24.   The  Clerk  of  the  Process  shall,  as  heretofore,  pre-cierkof 
pare  and  furnish  to  the  officers  requiring  them,  forms  oftheprocess 
writs  to  be  issued  by  them,  and  shall  perform  such  other 
duties  as  he  may  by  Rule  of  Court  or  Order  in  Council, 
be  directed  to  perform.    Rule  of  1  Jan.,  1896,  1403. 

J.A.—  13 
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Ruies25,26  5-  REGISTRARS'  OFFICE. 

Registrars.  25.  There  shall  be  two  Registrars  of  the  High  Court. 
The  Registrar  first  appointed  shall  be  deemed  the  Senior 
Registrar  unless  otherwise  directed  by  Order  in  Council 
or  Rule  of  Court.  Rules  1  Jan.,  1896,  1404. 


Registrars'      ^6.  The  following  business  shall  be  transacted  in  the 
onice  of  the  Registrars: 

(a)  The  business  of  the  Crown  Office,  which  shall  com- 
prise all  criminal  business  and  quasi  criminal  business  and 
proceedings  carried  on  in  the  offices  of  the  Registrars  of 
any  Division  of  the  High  Court  prior  to  the  1st  day  of 
January,  1896,  and  all  business  and  proceedings  on  the 
Crown  and  Revenue  side  of  the  Queen's  Bench  and  Com- 
mon Pleas  Divisions  carried  on  in  the  offices  of  the  Regis- 
trars of  those  Divisions  prior  to  said  date. 

(6)  The  preparation  of  Cause  Lists  comprising  the  fol- 
lowing, viz.:  — 

(1)  The  setting  down  of  actions  for  trial  at  Sittings 

of  the  High  Court  in  the  County  of  York  and 
of  motions,  appeals  and  other  matters  for  Sit- 
tings of  Divisional  Courts  of  the  High  Court. 

(2)  The  setting  down  of  all  motions,  special  cases 

and  other  matters  required  by  the  Rules  to  be 
set  down  for  the  Sittings  of  the  Weekly  Court 
at  Toronto. 

(3)  The  attendance  with  records,  exhibits  and  papers 

on  the  Court  or  Judges  thereof,  and  the  fur- 
nishing to  the  proper  officer  on  his  requisition, 
of  all  papers  and  exhibits  necessary  for  the 
purposes  of  all  motions,  appeals,  special  cases 
and  other  matters. 

*     -       (4)  The  custody  of  the  records,   exhibits,   affidavits 
M  and  papers  relating  to   the   matters   aforesaid 

until  the  conclusion  of  the  same. 

(c)  The  custody  of  the  roll  of  barristers  and  solicitors 
and  all  former  rolls  of  barristers,  attorneys  and  solicitors, 
and  the  producing  thereof  when  necessary  and  the  issuing 
of  certificates  in  respect  thereof. 

123O.   Clause  4  of  Sub-Section  B  of  Rule  26,  is  amended  by  adding  thereto 

'  f  "When  the  same  shall  be  transmitted  to  the  Central  Office,  to  be  dealt  with 
under  Rule  340." 
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(d)  Subject  to  Rule  30  of  these  Rules,  the  settling  of  Ruies27-30 
all  judgments  and  orders  made  at  any  Sittings  of  the  High 
Court  in  the  County  of  York,  for  the  trial  of  causes,  mat- 
ters and  issues,  or  at  any  Sittings  of  a  Divisional  Court. 
Rules  1  Jan.,  1896,  1405. 


27.   The  control  and  superintendence  of  the  business  Di 
to  be  performed  in  the  office  of  the  Registrars  shall  be  dis-  Justness. 
tributed  amongst  them  as  may  be  directed  by  Order  in 
Council  or  by  Rules  of  Court.    Rules  1  Jan.,  1896,  1406. 


.    Subject  to  any  such  Orders  in  Council  and  to  the  Duties  of 
provisions  of  Rule  30  of  these  Rules  the  duty  of  settling  Begi8trara 
the  judgments  and  orders  referred  to  in  clause  (d)  of  Rule 
26,  and  such  other  special  judgments  and  orders  as  may  be 
referred  to  him  for  that  purpose,  is  assigned  to  the  Senior 
Registrar;  and  the  control  and    superintendence    of    the 
business  referred  to  in  clauses  (a\  (6)  and  (c)  of  Rule.  2  6 
is  assigned  to  the  Junior  Registrar.    .Rules  1  Jan.,  1896, 
1407. 

29.  In  addition  to  any  duties  specially  required  by  the  Further 
Rules  to  be  performed  by  them,  it  shall  be  the  duty  of  the  dutlea* 
Registrars  : 

(a)  To  attend  the  sittings  of  Divisional  Courts  in  rota- 
tion as  they  may  arrange,  or,  in  default  of  arrangement, 
the  said  sittings  shall  ordinarily  be  attended  by  such  one 
of  the  Registrars  as  may  be  designated  for  that  purpose 
by  any  Order  in  Council  or  by  Rules  of  Court,  and,  subject 
to  any  such  Order  in  Council  or  Rules  of  Court,  shall  or- 
dinarily be  attended  by  the  Junior  Registrar. 

(b)  To  attend,  when  required,  and    act  as  Registrar  at 
any  Sittings  of  the  Court  of  Appeal  or  a  Divisional  Court 
thereof,  or  the  Weekly  Sittings  of  the  High  Court  at  To- 
ronto, in  case  of  the  inability  by  absence,  illness  or  other 
cause,  of  the  Registrar  of  the  Court  of  Appeal  and  the 

of  the  Weekly  Court,  respectively,  to  attend  the 


same. 


(c)  To  attend,  when  required,  the  Assizes  or  Sittings  at 
loronto  for  the  trial  of  causes,  matters  and  issues.  Rules 
1  Jan.,  1896,  1408. 

.  3C^'  The  Registrar  attending  the  Sittings  of  a  Divi-  settlement 
sional  Court  or  the  Weekly  Sittings  of  the  High  Court 
oronto,  or  any  Sittings  in  the  County  of  York,  for 
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Buies 31-35  trial  of  causes,  matters  and  issues,  may  settle  all  judgments 
pronounced  at  any  suck  Sittings  so  attended  by  ^him,  and 
settle  and  sign  all  orders  pronounced  at  the  Sittings  of 
the  Divisional  Court  or  "Weekly  Sittings  so  attended  by 
him;  provided  that  at  the  instance  of  any  party,  any  of 
such  judgments  or  orders  may  be  settled  by  the  Registrar 
to  whom  is  specially  assigned  the  duty  of  settling  .judg- 
ments and  orders  of 'the  High  Court.  Kules  1  Jan.,  1896, 
1409. 


Cause 


proper 
officers. 


31.  The  proper  officer  shall  make  out  and  transmit  to 
tlansmtt-    the  proper  Registrar,  Clerk  of  Assize,  Clerk  of  the  Weekly 

Court  or  other  proper  officer,  a  list  of  all  actions  and  mat- 
ters set  down  for  trial  at  the  Sittings  of  the  High  Court 
for  trial  of  actions,  causes  and  matters  in  the  County  of 
York, ,  and  of  all  motions,  appeals,  special  cases  and  mat- 
ters set  down  for  argument  in  the  Divisional  Courts  and 
the  Weekly  Court.  Rules  1  Jan.,  1896,  1426. 

6.  CLERK  OF  THE  WEEKLY  COURT. 

32.  There  shall  be  a  Clerk  of  the  Weekly  Court  at 
Toronto.     Subject  to  any  Order  in  Council,  the  present 
holder  of  -that  office  shall  continue  to  be  such  Clerk,  and 
shall  be  designated  "The  Clerk  of  the  Weekly  Court." 
Rules  1  Jan.,  1896,  1410. 

w°eekiyna       s8'      The  Weekly  Sittings  of  the  High  Court  at  To- 

Court.        ronto    shall    ordinarily  be  attended  by  the  Clerk    of    the 

Weekly  Court.     Rules  1  Jan.,  1896,  1411,  part. 


court. 


34.  The  officer  attending  such  Sittings  may  settle  and 
all  orders  and  settle  all  judgmen 
Rules  1  Jan.,  1896,  1411,  part. 


Settle 

ana8orders«  sign  all  orders  and  settle  all  judgments  ^pronounced  there- 
at. 


7.  LOCAL  EEGISTRARS. 


35. 


Local  Reg-:  **»•  Deputy  Clerks  of  the  Crown,  Deputy  and  Local 
Registrars  shall  perform  the  duties  of  their  offices  in  the 
same  manner  and  under  the  same  regulations  as  the  like 
duties  are  performed  in  the  Central  Office  and  in  the  Re- 
gistrars' Office,  and  shall  have  all  such  powers  and  author- 
ities in  relation  to  causes,  matters  and  proceedings  com- 
menced in  their  offices  respectively  as  the  Central  Office 
and  the  officers  thereof  have  in  the  case  of  causes,  matters 
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and  proceedings  commenced  in  the  Central  Office  ;  and  all  Rute  35. 
Rules  and  practice  in  force  respecting  the  Central  Office 
and  the  officers  thereof  have  in  the  case  of  causes,  matters 
Clerks  of  the  Crown,  Deputy  and  Local  Kegistrars  in  rela- 
tion to  such  duties  as  they  are  required  to  perform;  and 
the  like  sums  and  fees  payable  on  proceedings  in  the 
Central  Office  and  the  Kegistrars'  Office  shall  be  payable 
to  the  Deputy  Clerks  of  the  Crown,  Deputy  and  Local 
Kegistrars  in  relation'  to  similar  matters.  Con.  Kule  20. 
Kules  of  1  Jan.,  1896,  1413,  1414. 

Local  Masters  and  Deputy  Registrars,  under  the  former  practice  in  whether 
Chancery,  were  not  at  liberty  to  practice  by  themselves  in  Chancery,  Local  Mas 
nor  were  they  even  at  liberty  to  practice  in  partnership  with  solicitors  ters  *?ay 
practising  in  Chancery,  although  they  might  not  actually  share  in  the 
emoluments  arising  from  such  business:  McLean  v.  Cross,  3  Chy.  Ch. 
432.    After  the  merging  of  the  three  Superior  Courts  in  the  High 
Court,  it  was  doubtful  whether  a  Master  could  practice  at  all,  even 
though  he  coniined  bis  practice  to  the  Queen's  Bench  and  Common 
Pleas  Divisions  of  the  High  Court,  as  under  the  new  system  he  is 
just  as  much  an  officer  of  those  Divisions  as  he  is  of  the  Chancery 
Division;  but  see  Rule  49,  from  which  it  may  be  inferred,  that  it  is 
not  the  intention  of  The  Judicature  Act  to  deprive  them  of  the  right 
of  practising:  and  see  also  sec.  148,  supra. 

The  fees  now  payable  to  Deputy  Clerks  of  the  Crown,  Deputy  and 
Local  Registrars,  are  regulated  by  Tariff  B.:  see  Rule  1179. 

Officers  paid  by  fees  are  entitled  to  receive  all  fees  payable  under 
the  Tariff,  in  cash,  but  those  fees  payable  under  any  statute  not 
expressly  requiring  them  to  be  paid  in  cash,  must  be  paid  in  stamps. 

A  certificate  of  a  Local  Officer  on  a  post  card  is  no  evidence;  semble, 
it  is  a  nullity  for  want  of  a  proper  stamp:  Johnson  v.  Loney,  6  P. 
R.  70. 


.  Every  Deputy  Clerk  of  the  Crown,  Deputy  and  List  of 
Local  Registrar,  shall  within  10  days  after  the  31st  day  of  intfSdnts 
March,  the  30th  day  of  June,  the  30th  day  of  September  ^  puter 

,       '  *  -r\  •  J  ..         ofccestobe 

and.  the  olst  day  ot  December  in  each,  year,  transmit  to  forwarded 
the  Central  Office,  at  Toronto,  a  return  signed  by  him  in  trai  office1," 
his  official  capacity  according  to  Form  No.  211  in  the  Ap-Toronto* 
pendix,  of  all  judgments  which  have  been  entered  by  him 
in  the  High  Court  of  Justice  during  the  three  months  end- 
ing on  the  above  dates  respectively;    and  from  the  said 
returns  the  proper  officer  in  the  Central  Office  shall  pre- 
pare and  from  time  to  time  keep  up,  a  general  index  or 
list  of  such  judgments,  which  shall  be  open  to  inspection 
by  all  persons  interested,  upon  payment  of  the  usual  fee. 
A  return  shall  be  sent  whether  any  judgments  have  been 
entered  by  such  officer  during  said  three  months  or  not. 
Con.  Rule  21.     Kules  of  1  Jan.,  1896,  1415. 
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ST.  All  orders  heretofore  issued  on  prcecipe  shall  con- 
to  be  issued  at  any  time  from  the  office  in  which  the 
cause,  matter  or  proceeding  is  commenced.  Con.  Rule 
25.  Rules  of  1  Jan.,  1896,  1416. 

These  orders  are  all  the  orders  which,  according  to  the  practice  of 
the  Court  of  Chancery,  could  be  obtained  on  prsecipe  without  an 
actual  motion  therefor,  or  which,  at  Common  Law,  were  called 
"  side  bar  rules,"  and  were  issued  on  the  filing  of  a  motion  paper 
signed  by  Counsel.  The  most  common  orders  of  this  kind  were: 

1.  Orders  for  security  for  costs,  where  the  writ  or  other  proceed- 
ing by  which  an  action  is  commenced  discloses  on  its  face,  that  the 
plaintiff  or  person  asking  relief  (see  Jud.  Act,  s.  2),  is  resident  out 
of  the  jurisdiction:  Rule  1199. 

2.  Orders  to  produce,  under  Rule  464. 

3.  Orders  for  appointment  of  guardians  of  infants  when  necessary: 
see  Chy.  O.  610,  but  the  power  to  issue  orders  of  this  kind  seems 
now  to  be  abrogated,  owing  to  the  omission  of  Chy.  O.  610  from  the 
Rules,  since  the  consolidation  of  the  Rules  in  1888. 

4.  Orders  to  continue  proceedings  where  the  death  or  marriage  of 
parties,  or  the  transmission  of  interest  pendente  lite,  renders  it  neces- 
sary for  other  persons  to  be  made  parties  to  the  action:  Rule  396. 

5.  Orders  for  sheriffs  to  return  writs,  or  to  bring  in  the  body:  see 
Rules  885,  1045. 

6.  Orders  for  leave  to  plaintiff  or  defendant,  to  change  his  solicitor, 
or  solicitor  and  agent — or  to  prosecute,  or  defend,  in  person,  instead 
of  by  a  solicitor — or  to  enable  one  of  several  plaintiffs  to  appoint  a 
solicitor  for  the  purpose  of  making  an  application  separate  from  his 
co-plaintiff — or  to  enable  a  solicitor  of  a  plaintiff,  or  defendant,  to 
change  his  agent. 

7.  Orders  for  delivery  and  taxation  of  solicitors'  bills  of  costs,  on 
the  application  of  a  client:  or  for  the  taxation  alone  of  such  bills  on 
the  application  of  the  client  within  a  month  from  the  delivery  thereof, 
or  on  tEe  application  of  the  solicitor  at  any  time  after  such  month: 
see  Rule   1184. 

For  other  orders  issuable  as  of  course,  see  Daniel's  Pr.,  5th  ed., 
2002-2012. 

8.  MARSHALS  AND  CLERKS  OF  ASSIZE. 


Who  to 
officiate 
as  Clerks 
of  Assize. 


'. — (1)  The  Deputy  Clerks  of  the  Crown  and  Local 
Registrars  in  the  several  Counties  and  Unions  of  Counties, 
except  the  County  in  which  the  City  of  Toronto  is  situated, 
shall  ex  officio  be  and  act  as  Marshals  and  Clerks  of  Assize 
at  the  Circuit!  Sittings  of  the  High.  Court  for  the  trial  of 
causes,  matters  and  issues,  and  of  criminal  matters  or  pro- 
ceedings, and  at  any  Courts  of  Assize  and  Nisi  Prius,  Oyer 
and  Terminer,  and  General  Gaol  Delivery,  appointed  to  be 
holden  bv  commission  in  their  respective  Counties  or 
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Unions  of  Counties,  and  shall  have  all  the  powers  and  per-Rule839'40 
form  all  the  functions  incident  to  the  same  as  such  Mar- 
shals and  Clerks  of  Assize.     Con.  Kule  26. 

(2)  In  counties  where  there  are  a  Deputy  Clerk  of  the 
Crown  and  a  Deputy  Kegistrar  of  the  High  Court  of  Jus- 
tice, the  records  for  trial  at  the  jury  sittings  shall  be  en- 
tered with  the  Deputy  Clerk  of  the  Crown,  and  he  shall 
act  as  Clerk  of  Assize  at  such  jury  sittings;  and  the  re- 
cords for  trial  at  the  non-jury  sittings  shall  be  entered  with 
the  Deputy  Kegistrar,  and  he  shall  act  as  Clerk  of  Assize 
at  such  non-jury  sittings.  Kules  of  29  December,  1894, 
1391;  Kules  of  1  January,  1896,  1466. 
See  Jud.  Act,  ss.  153-155. 


39.  —  (1)  The  said  Deputy  Clerks  of  the  Crown  an^  TO  make 
Local  Registrars  respectively  shall,  immediately  after  each  proceed- 
sitting  of  such  Courts,  forward  by  post  to  Toronto,  a 
dressed  to  "The  Registrars'  Office,  Osgoode  Hall,  Toronto," 
every  recognizance,   indictment,   paper  or  proceeding  in  i 

any  criminal  matter  in  their  custody  as  such  officers  re-  office, 
spectively,  tand  also  the  usual  and  proper  returns  as  such 
Marshals  and  Clerks  of  Assize.     Con.  Rule  27;    Rules  of 
1  Jan.,  1896,  1417. 

(2)  The  Deputy  Clerks  of  the  Crown  and  the  Local  Ana  to  pay 
Registrars  shall  pay  the  postage  on  the  transmission  to  thereon, 
Toronto    of   the   indictments    and    other   proceedings    inetc> 
criminal  cases,  and  the  same  shall  be  repaid  out  of  the  Con- 
solidated Revenue  Fund.     Con.  Rule  27. 

40.  —  (1)  The    Marshal    and    Clerk  of  Assize  for  tha  Marshal 
County  of  York,  shall  perform  the  duties  of  Marshal  an 
Clerk  of  Assize  at  the  Sittings  of  the  High  Court  for  the  £f° 
trial  of  causes,  matters  and  issues  and  of  criminal  matters 

or  proceedings,  and  at  any  Courts  of  Assize  and  Nisi  Prius, 
Oyer  and  Terminer  and  General  Gaol  Delivery  holden  for 
the  County  of  York,  and  shall  be  subject  to  all  the  pro- 
visions of  these  Rules,  in  reference  to  records,  exhibits  and 
other  documents;  and  he  shall  also  perform  such  other 
duties  as  he  may  from  time  to  time  be  directed,  by  Rules 
of  the  Judges  of  the  Supreme  Court,  or  High  Court  under 
sections  132,  134  and  135  of  The  Judicature  Act,  1895, 
to  perform;  and  subject  to  such  Rules  and  for  the  per- 
formance of  such  duties  he  shall  be  attached  to  the  Re- 
gistrars' Office  at  Toronto;  but  it  shall  not  be  necessary 
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Rule  41.  f  or  him  to  attend  at  the  Registrars'  Office  for  the  setting 
clown  of  actions  for  trial  under  Kule  26.  Con.  Rule  28; 
Kules  of  1  Jan.,  1896,  1418,  first  part,  amended. 

(2)  The  said  Marshal  and  Clerk  of  Assize  shall  take 
and  receive  the  same   fees  only  as  other  Marshals  and 
Clerks  of  Assize  ;   and  such  fees  shall  be  by  him  accounted 
for,  paid  over  and  applied  in  the  manner  provided  by  law; 
and  he  shall  not  take  for  his  own  use  or  benefit,  directly 
or  indirectly,  any  fee   or   emolument   save   the   salary  to 
which  he  may  be  entitled  by  law. 

(3)  When  the  Circuit  Sittings  of  the  High  Court  at  the 
County  Town  of  the  County  of  York  for  the  trial  of  civil 
and  criminal  proceedings  are  held  separately,  or  when  any 
Court    of  Assize    and    Nisi  Prius  by  Commission  in  the 
County  of  York  is  held  separate  and  apart  from  any  Court 
of  Oyer  and  Terminer  and  General  Gaol  Delivery  held  by 
commission  in  the  said  county,  and  at  the  same  time,  one 
of  the  Eegistrars  of  the  High  Court  shall  personally  or  by 
Deputy,  act  as  -Clerk  of  the  Sittings  for  criminal  proceed- 
ings or  of  such  Courts  of  Oyer  and  Terminer  and  General 
Gaol  Delivery,  only  as  long  as  such  separate  Sittings  or 
such  Courts  are  being  held  at  the  same  time,  and  shall, 
while  so  acting,  have  all  the  powers  and  exercise  all  the 
functions  that  are  by  law  had  and  exercised  by  Marshals 
and  Clerks  of  Assize. 

(4)  The  Marshal  and  Clerk  of  Assize  for  the  County 
of  York  or  Registrar  sitting  personally  or  by  deputy  shall 
forthwith,  after  the  close  of  each  Assize,  or  sittings  of  the 
Court,  or  earlier  if  required,  return  to  the  Central  Office 
all  records,  together  with  all  exhibits  and  other  documents 
appertaining  thereto.     Con.  Rule  28;    Rules  24  March, 
1894,  and  23  June,  1894,  1286. 

(5)  In  the  absence  of  the  Clerk  of  Assize,  one  of  the 
Registrars  or  such  other  officer  as  may  be  designated  by 
the  President  of  the  High  Court,  shall  act  as  Clerk  of 
Assize  at  all  non-jury  Sittings  for  trial  of  actions  in  the 
County  of  York.  '  Con.  Rule  28;   Rules  of  1  Jan.,  1896, 
1418  (a),  (6),  (c),  (d). 


cierknof  [of     ^"    ^n  tne  event  °f  an.T  Marshal  or  Clerk  of  Assize  or 

AssiZ-d  a     Registrar  being  absent,  or  being  prevented  by  illness  or 

for.  other  cause  from  performing  his  duties  as  such  Marshal 

or  Clerk  or  Registrar,  the  presiding  Judge  at  such  Sittings 
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or  Courts  may  authorize  some  person  to  act  as  Marshal Rule  42- 
and  Clerk  of  Assize,  and  the  person  so  authorized  to  act 
shall  receive  the  remuneration  payable  for  the  perform- 
ance of  the  duties.     Con.  Rule  29. 

9.  MASTER  IN  CHAMBERS. 

42.    The  Master  in  Chambers,  in  regard  to  all  actions 
and  matters  brought  [or  proposed  to  be  brought]  in  the  ju 
High  Court,  including  proceedings  in  the  nature  of  a  quo  ^ 

warranto  under  The  Municipal  Act,  shall  be,  and  hereby  /y  /'/(•  2-  t/tr 
is,  empowered  and  required  to  do  all  such  things,  transact 
all  such  business,  and  exercise  all  such  authority  and  juris- 
distion  in  respect  to  the  same  as  are  now  done,  transacted, 
or  exercised  by  any  Jud^  of  the  aqirl  Hm-i-pf  fitting  at 
Chambers,  save  and  except  in  respect  to  the  matters  f ol-  Matters 

•*  excepted. 

lowing : 

The  words  in  brackets,  which  are  new,  were  introduced  to  meet 
the  case  of  an  application  before  an  action  is  actually  commenced, 
e.g.,  for  leave  to  issue  a  writ  for  service  out  of  the  jurisdiction. 

1.  All  matters  relating  to  criminal  proceedings,  or  the  criminal 

i-i        ,          i>  ,  i  -i  •      ,  matters, 

liberty  ol  the  subject;  etc. 

2.  Appeals  and  applications  in  the  nature  of  appeals ;  Appeals. 

3.  Extending  the  time  for  appealing  to  the  Divisional  Extending 
Court,  or  the  Court  of  Appeal,  before  or  after  the 

limited  for  that  purpose  has  expired; 

4.  Applications  to  arrest  ;  Arrest. 

5.  Proceedings  as  to  Lunatics  under  The  Revised  Sta- Lunacy, 
tutes  of  Ontario  1887,  chapter  54,  sections  5,  6,  7,  8,  9, 

17  and  18,  and  section  168  of  The  Judicature  Act,  1895  ; 

The  chapters  are  now  R.  S.  O.  1897,  c.  65,  ss.  5-9,  17  and  18,  and 
c.  51,  s.  164. 

6.  Applications  for  advice  under  the  Revised  Statutes  Appiica- 
of  Ontario,  1887,  chapter  110,  section  37;  trustees 

See  now  R.  S.  O.  1897,  c.  129,  s.  39. 

7.  Applications  as  to  the  custody  of  infants  under  the  custody  of 
Revised  Statutes  of  Ontario,  1887,  chapter  137,  section  i;infants- 

See  now  R.  S.  O.  1897,  c.  1$ 

8.  Applications  as  to  leases  and  sales  of  settled  estates;  settled 
to  enable  minors,  with  the  approbation  of  the  Court,  toe£ 
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Rule  42.  make  binding  settlements  of  their  real  and  personal  estate 
menttby  on  marriage;  and  in  regard  to  questions  submitted  for  the 
infants,etc.  opinion  of  the  Court  in  the  form  of  special  cases  on  the 
special  part  of  such  persons  as  may  by  themselves,  their  com- 

C8/SGS 

mittees,  or  guardians,  or  otherwise,  concur  therein; 

Partition.        9^  Proceedings  as  to  Partition  and  sale  of  Real  Estate, 
under  the  Revised  Statutes,  chapter  104. 
See  now  R.  S.  O.  1897,  c.  123. 

10.  Opposed  applications  for  judgment  for  Administra- 
>n  ; 
See  also  Rule  947,  and  Re  Underhill,  17  C.  L.  T.  9;  33  C.  L.  J.  £0. 


tration'       tion 


infants  or        11.  Opposed  applications  respecting  the  Guardianship 
of  the  person  and  property  of  Infants  ; 


Mandamus      12.  Applications  for  Prohibition,  Mandamus  or  Injunc- 

and  in-          +i^-n   . 
junction.       lion  , 

Payment         13.  The  payment  of  money  out  of  Court,  or  dispensing 
court.        with  payment  of  money  into  Court,  in  administration  and 
partition  matters  ; 

Granting         14.  Making  an  order  for  taxed  costs  in  lieu  of  comniis- 
in1ieu°ofts  sion  under  the  provisions  of  Rule  1146. 

commis- 

15.  Striking  out  a  jury  notice  except  for  irregularity; 

out  jury 

notice.  16.  Any  matter  which  by  these  Rules  is  expressly  re- 

matters.     quired  to  be  done  by  a  Judge  of  the  High  Court; 

in  certain        IT.  And  (unless  by  consent  of  the  parties)  the  following 
proceedings  and  matters,  that  is  to  say  : 


consent.  (a)  The   removal   of   causes   from   Inferior    Courts, 

other  than  the  removal  of  judgments  for  the 
purpose  of  having  execution; 

(&)  The  making  of  orders  for  references  under  The 

Arbitration  Aci\ 
See  R.  S.  O.  1897,  c.  62,  -sees.  28,  29. 

(c)  ^eviewing  taxation  of  costs. 


proceed-  (^)  Staying  proceedings  after  verdict,   or  on  judg- 

ings'  s*    T  /}  ment  after    trial    or    hearing  before  a  Judge. 

F  0SMY-  (rJif  '  Rules  23  June,  1894,  1287. 
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Master  in  Chambers.— Jurisdiction  Generally,— This  Rule  is  Rule  42. 
founded  upon  Rules  420  and  548  of  J.  A.  1881,  Chy.  O.  560,  C.  L.  Scope  of 
Rules  of  4th  February,  1870,  denning  the  jurisdiction  of  the  Referee  Rule, 
in  Chambers,  in  Chancery,  and  the  Clerk  of  the  Crown  and  Pleas,  in 
Chambers,  before  the  Out.  Jud.  Act,  1881,  together  with  the  exten- 
sion of  such  jurisdiction  rendered  necessary  by  new  provisions  under 
the  Jud.  Act.     The  Master  in  Chambers  became  under  that  Act 
possessed  of  the  powers  in  Chambers  which  both  the  former  officers 
had,  but  subject  to  the  restrictions  placed  upon  the  powers  of  either 
of  them:  S£e  original  Kule  420  and  Kecfe  v.  Ward,  18  C.  L.  J.  166. 

Under  the  Jud.  Act,  1881,  jurisdiction  of  quite  a  new  kind  was 
conferred  by  various  Rules  upon  a  Judge  in  Chambers.  Such  as  that 
under  former  Con.  Rule  (1881)  80  (now  603).  The  former  Referee  by 
Chy.  Order  560,  and  the  Clerk  of  the  C.  &  P.  by  Rules  of  February, 
1870  (see  29  U.XJ.  Q.  B.  623),  were  limited  to  the  powers  at  the  date  of 
those  Orders  and  Rules  respectively  possessed  by  a  Judge  in  Cham- 
bers: see  Queen  v.  Smith,  7  P.  R.  429;  Collver  v.  Swayzie,  8  P.  R.  42. 

This  Rule  appears  to  be  intended  to  confer  nr)  +^Q  Magtor  in  nhmn- 
bers  all  the  jurisdiction  of  a  Judge  in  Chambers  at  the  time  of  this 
Rule  coming  into  force,  i.e.,  1st  (September,  1897,  except  as  to  the 
matters  above  excepted:  see  In  re  Donisthorpe,  1897,  1  Q.  B.  671; 
Watson  v.  Dandy,  18  C.  L.  T.  164.  Any  powers  hereafter  conferred 
by  Rule  or  Statute  will  not  by  force  of  this  Rule  be  exercisable  by 
the  Master  in  Chambers.  The  propriety  of  extending  any  such 
after  conferred  powers  to  the  Master  in  Chambers,  or  Local  Judges 
or  officers,  is  thus  reserved  for  consideration  by  the  Judges. 

Where  a  statute  hereafter  passed  merely  enlarges  the  power  of  a 
Judge  in  Chambers,  in  a  case  in  which  the  Master  in  Chambers  has 
previously  exercised  jurisdiction,  it  would  seem  that  the  Master  in 
Chambers  can  exercise  the  additional  powers  conferred  by  the  statute 
upon  a  Judge  in  Chambers:  see  Collver  v.  Swayzie,  8  P.  R.  42. 

Setting     aside     Fraudulent     Conveyances. — The     Master     in  Setting 
Chambers  has,  therefore,  now  power  to  entertain  applications  to  set  aside 
aside  fraudulent  conveyances,  etc.,  by  judgment  debtors,  and  for  the  cSiYey-* 
sale  of  equitable  interests  under  Rules  1015-1020,  which  the  Referee  ances. 
in  Chancery  Chambers  did  not  formerly  possess:  see  Queen  v.  Smith, 
7  P.  R.  429;  and  Wark  v.  Moulton,  7  P.  R.  144;  but  which  was  exer- 
cised by  the  Clerk  of  the  Crown  and  Pleas  in  Chambers:  see  Watts  v. 
Hooson,  7  P.  R.  334. 

Jurisdiction  intended  to  be  Reserved  to  Judges.— While  the  juris<3ic- 
Master  in  Chambers  may  thus,  speaking  generally,  exercise  (except  tion  of  a 
as  to  the  matters  excepted)  the  jurisdiction  which  a  Judge  in  Cham-  Judge  as  a 
bers  had  on  1st  September,  1897,  yet  this  Rule  is  subject  to  Bome 
exceptions.     It  would  not  seem  to  enable  the  Master  in  Chambers! 
to  act  in  a  matter  in  which  a  Judge  in  Chambers  acts  by  virtue  off 
any  statute  as  a  persona  designata  (e.g.,  under  R.  S.  O.  c.  164,  ss.  12? 
and   13,    in   making   orders   dispensing   with   a   wife's   joining   in   a 
conveyance  by  her  husband:  Re  Nolan,  6  P.  R.  115);  nor  does  it  give 
the    Master  in   Chambers    powers    which  it  has    been    the    policy 
of    the    Court    to    retain    in    the    hands  of    the    Judges.     Thus  hi 
HendricJcs  v.  Hendriclcs,  13  P.  R.  79,  it  was  held  that  the  mere  con- 
solidation of  the  Rules  could  not  work  a  construction  which  was  not 
in  accordance  with  the  policy  upon  which  Rule  1146  [originally  pro- 
mulgated along  with  Rule  956  (4)]  was  framed.    It  would,  therefore, 
seem  to  be  still   contrary  to  Rule  956,  that  the  words  "  Judge  in 
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Rule  42.  Chambers  "  therein  should  by  the  aid  of  Rule  42  be  made  to  extend 
to  the  Master  in  Chambers,  and  by  force  of  Rules  45  and  49  to  Local 
Judges  and  Local  Masters  also;  and  it  would  seem  that  the  Master 
in  Chambers,  has  still  no  power  to  grant  judgments  under  Rule  956 

Partition.  for  partition  on  summary  application  in  Chambers,  which  was 
formerly  excluded  from  the  jurisdiction  of  the  Referee  in  Chambers: 
Re  Arnott,  Chatterton  v.  CJiatterton,  8  P.  R.  39. 


Summary 
jurisdic- 
tion over 
solicitors. 


Applications  to  the  summary  jurisdiction  of  the  Court  against 
solicitors,  are  excluded  from  the  jurisdiction  of  the  Master  in  Cham- 
bers and  like  officers:  Re  L.  &  M.,  6  P.  R.  21;  Re  Bridgman,  16  P.  R. 
232;  Re  Ross,  Ib.  482;  but  see  Re  Carroll.  2  Chy.  Ch.  323;  Re  TFa/Arr, 
Ib.  324;  Re  Tom's,  Ib.  381;  Re  Attorney,  7  P.  R.  174;  also  applications  by 
parties  claiming  adversely  to  a  receiver,  or  sequestrator:  see  Broicn  v. 
Dollard,  6  P.  R.  113,  also  an  application  by  a  person  claiming  ad- 
versely to  the  heirs  or  next  of  kin  in  an  administration  suit  to  be 
made  a  party  in  the  Master's  office  and  for  leave  to  establish  his 
claim  there:  Re  Tobin,  Tobin  v.  Tobin,  7  P.  R.  67;  and  an  application 
for  payment  into  Court  by  an  executor  or  administrator  of  money 
admitted  by  him  to  be  in  his  hands:  Re  Curry,  8  P.  R.  340;  but  see 
now  Rule  616. 


Other  casts  rp^e  ]\faster  m  Chambers  has  no  jurisdiction  on  conflicting  evidence 
|to  strike  out  pleas,  raising  questions  of  liability  preliminary  to 
Ian  account  and  to  order  an  account  to  be  taken:  Ryan  v.  Fish,  20  C. 
L.  J.  114;  nor  to  set  aside  a  judgment  of  a  creditor  against  an 
absconding  debtor  to  enable  another  creditor  to  defend:  Wills  v. 
Carroll,  10  P.  R.  142. 

References  References  to  Masters.—  The  right  of  the  former  Referee  in 
to  Masters.  Chambers  to  direct  a  reference  to  a  Master  was  denied:  Brown  v.  Dol- 
lard,  6  P.  R.  113;  (this  case  was  affirmed  on  re-hearing,  however,  on 
another  ground,  viz.:  that  the  relief  should  have  been  sought  under 
Chy.  Ord.  398  et  seq.;  see  also  Queen  v.  Smith,  7  P.  R.  429;  and  since 
The  Judicature  Act  the  right  of  the  Master  in  Chambers  to  direct  such 
a  reference  under  the  Dominion  Winding-up  Act  has  also  been  denied: 
Re  Queen  City  Refining  Co.,  10  P.  R.  415;  Re  Joseph  Hall  Manufacturing 
Co.,  10  P.  R.  485;  and  see  Fraser  v.  Buchanan,  25  Ont.,  per  Rose,  J., 
at  p.  5. 

But  whatever  may  be  the  case  in  regard  to  interlocutory  orders,  it 
would  seem  clear  that  when  the  Master  in  Chambers  has  juris- 
diction to  award  a  judgment,  he  has  power,  for  the  purpose  of  carry- 
ing out  such  judgment,  to  direct  a  reference  to  the  Master:  see  Rules 
616,  944,  946,  952,  953,  and  notes. 


Quo 

Warranto 
applica- 
tions. 


Quo  Warranto.— The  jurisdiction  of  the  Master  in  Chambers 
in  quo  warranto  proceedings  under  the  Municipal  Act  as  now 
framed,  affirmed  in  Reg.  ex  rel.  Felitz  v.  Rowland,  11  P.  R.  264,  but 
denied  in  Reg.  ex  rel.  Wilson  v.  Duncan,  ib.  379,  Has  been  finally 
confirmed  by  this  Rule:  Reg.  ex  rel.  McOuire  v.  Birkett,  21  Ont.  162. 
He  has  also  power  to  direct  a  reference  to  a  County  Judge  to  take 
evidence  in  such  a  matter  under  The  Municipal  Act  (R.  S.  O.  c.  223, 
see  ss.  248  and  219);  Reg.  v.  McClay,  13  P.  R.  96.  His  decision 
respecting  a  municipal  election  was  held  to  be  not  appeal- 
able, in  Reg.  ex  rel.  McGuire  v.  B'urkett,  21  Ont.  162;  but  see  now 
R.  S.  O.  c.  223,  s.  219  (3). 

Jurisdiction  to  Dispose  of  Costs  of  an  Action  where  no 
Other  Question  Remains.— See  note  to  Rule  1130. 
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Changing  Venue  in  C.  C.  Actions.—  The  jurisdiction  to  entertain  Rule  43. 
motions  to  change  the  venue  in  County  Court  actions  was  doubted: 
Brigham  v.  McKenzie,  10  P.  11.  400;  but  is  now  settled  by  Rule  1219. 

Appeals.—  An  application  impeaching  the  propriety  of  a  filing,  is  Appeals, 
not  an  appeal  or  in  the  nature  of  an  appeal  from  the  officer  who  filed  etc- 
the  document,   so  as  to   exclude  the  jurisdiction  of  the  Master  in 
Chambers:  Waterous  v.  Farran,  0  P.  R.  31. 

Extending  Time  for  Appealing.  —  The  restriction  in  clause  3 
would  seem  to  exclude  jurisdiction  to  extend  the  time  for  appealing 
from  a  report  of  certificate  of  the  Master  in  Ordinary  appealable  to  a 
Divisional  Court  (see  Rule  770),  but  not  in  the  case  of  other  appeals 
from  a  Master:  see  Russel  v.  Brucken,  3  Chy.  Ch.  488;  Re  Qabourie, 
12  P.  R.  252. 

Staying  Proceedings  Pending  Appeal.—  Probably  the  new 
Rules  do  not  affect  the  power  of  the  Master  in  Chambers  fo  stay  pro- 
ceedings upon  a  reference  or  to  stay  execution  under  a  judgment 
pending  an  appeal  to  the  Court  of  Appeal,  after  security  has  been 
given  as  provided  by  Rule  827,  both  of  which  powers,  under  the  Eng- 
lish Rules,  have  been  held  exercisable  by  a  Master:  Oppert  v.  Beau- 
mont, 35  W.  R.  260;  56  L.  T.  Q.  B.  216;  see  also  Rules  6  and  827,  and 
Butler  v.  Standard  Ins.  Co.,  8  P.  R.  41;  Powell  v.  Peck,  ib.  85. 

Liberty  of   the   Subject.—  Formerly  the   Referee   in   Chambers  Liberty 
could  entertain  motions  to  commit  for  disobedience  of  an  order  to  pro-  of  the 
duce,  but  the  Clerk  of  the  C.  &  P.  Q.  B.  had  no  jurisdiction  in  mat-  subJect- 
ters   relating  to  the  liberty   of  the  subject.     The  latter  restriction 
is  continued  under  this  Rule,  and  is  held  to  prevent  the  Master  in 
Chambers  from  entertaining  motions  to  compel  obedience  to  an  or- 
der for  production  by  committal:  Keefe  v.  Ward,  18  C!  L.  J.  166.    He 
has  also  no  jurisdiction  to  order  the  discharge  of  a  defendant  held  in 
custody  under  a  ca.  sa.:  Cochrane  v.  Lamon,  11  P.  R.  351. 

Jurisdiction  of  Local  Judges  and  Masters.  —  By  Rules  45  and  T.firqi 
49,  the  jurisdiction  conferred  on  the  Master  in  Chambers  is  extended  Judges  and 
to  LocarJudges,  and  Local  Masters  who  do  not  practice—except,  as  Masters. 
regards  .Local  Masters,  in  proceedings  in  the  nature  of  a~gwo  warranto 
under  The  Municipal  Act,  for  payment  of  money  out  of  Court,  or  dis- 
pensing with  payment  into  Court,  or  making  orders  for  the  sale  of 
infants'  estates.     Local  Judges  have  further  powers  under  Rules  46 
and  47. 

Adjournment  of  Motions  before  Court  or  Judge.—  Where  an  where  no 
application  was  made  to  the  Referee,  which  he  had  no  power  to  enter-  jurisdic- 
tain,  he  refused  to  adjourn  it  before  a  Judge:  Lapp  v.  Lapp,  3  Chy.  Ch.  *ion»  a(J- 
234,  or  to  hear  it  even  by  consent:  Thompson  v.  Freeman,  4  Chy.  Ch.  befor^a  ° 
1.     See  now,  however,  Rules  44,  367.  Judge. 


Any  Official  Beferee,  iipon  request  of  the  Master  Master  in 
in  Chambers,  or  of  a  Judge  of  the  High  Court,  may  act  gkac1£ierB> 
as  Master  in  Chambers,  and  while  so  doing  shall  have  allBeferee 
the  authority,  jurisdiction  and  powers  of  the  said  Master.  * 
Con.  Eule  31.     Kules  18  Feb.,  1892,  1272  amended. 

See  Rule  699,  making  similar  provision  where  an  Official  Referee 
sits  for  the  Master  in  Ordinary;  and  see  Jud.  Act,  s.  141. 
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refer  to 
Judge. 


Eules  44.    The  Master  in  Chambers,   or  such  Referee  may 

AA    ACi 

M.~c.'ruay  refer  any  matter  pending  before  him  to  a  Judge  of  the 
High  Court  for  decision,  and  the  Judge  may  dispose  of  or 
refer  back  the  same  in  whole  or  in  part.  Con.  Rule  32. 

The  English  Order  35,  Rule  6,  1875,*  made  this  provision  with 
reference  to  matters  which  come  before  the  District  Registrar,  and 
Order  54,  R.  3,  1875,  contained  a  like  provision  with  reference  to  the 
Master.  Rule  of  Hilary  Term,  1870,  contains  a  like  provision  with 
reference  to  matters  before  the  Clerk  of  the  Crown:  see  29  U.  C. 
Q.  B.  p.  623. 

A  case  may  be  brought  before  a  Judge  under  this  Rule  upon  a 
certificate  of  the  officer  that  in  his  opinion  the  case  is  a  proper  one 
to  be  heard  by  a  Judge;  otherwise  applications  within  the  jurisdic- 
tion of  any  officer  must  be  disposed  of  by  him:  Hughes  v.  Rees,  9  P. 
R.  86;  see  also  Hood-Barrs  v.  Cathcart,  72  L.  T.  184. 

10.  LOCAL  JUDGES. 


judge'sjur-     4**  —  (1)  The  Judge  of  every  County  Court  other  than 
isdiction  in  the  County  Court  of  York,  shall  in  all  actions  brought,  or 

Chambers.  ^  -,         •>  -..-..  -i..' 

proposed  to  be  brought,  in  his  county  and  in  inter- 
pleader proceedings  where  the  goods  in  respect  of  which 
interpleader  is  sought  are  situate  in  his  county,  have  con- 
current jurisdiction  with,  and  the  same  power  and  author- 
ity, as  the  Master  in  Chambers  at  Toronto.,  except  that  the 
authority  of  such  Jnrl^  shall  nqt  (except  as  provided  by 


court. 


sec.  185  of  The  Judicature  Act,  1895,  or  Rules  47,  and 
1127),  extend  to  the  payment  of  money  out  of  Court,  or 
with  t>m  payment,  of  n^oney  into  Court,  in 


action  or  matter^  or  to  making  an  order  for  the  sale  of 
inf  ants'  estates.     Rules  29  Dec.,  1894,  1386. 

refereto°         (^)  Every  Local  Judge  may  refer  any  matter  pending 
judge        before  him  in  Chambers  to  a  Judge  of  the  High  Court  for 

decision,  and  the  Judge  may  dispose  of  or  refer  back  the 

same  in  whole  or  in  part.     Con.  Rule  42. 

See  notes  to  Rules  42  and  44. 

The  jurisdiction  of  a  Local  Judge  in  Chambers  is  made  co-exten- 
sive with  that  of  a  Judge  of  the  High  Court  in  all  cases  within  the 
provisions  of  Rule  47  (a). 

As  to  Chamber  matters  in  the  District  of  Rainy  River,  see  R.  S. 
O.  c.  109,  ss.  12,  13. 


judge's  jur-     4**  —  W  ^  Local  Judge  of  the  High  Court  may,  in 
as  cases    of    emergency,  grant    an    interlocutory  injunction 
under  sub-section  8  of  section  53  of  The  Judicature  Act, 


1895)  (x)  in  any  action  in  the 


Court  brought  in  his 
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county,  on  proof,  to  the  satisfaction  of  the  Judge,  thatRule47- 
the  delay  required  for  an  application  to  the  High  Court 
is  likely  to  involve  a  failure  of  justice;  such  injunction 
shall  remain  in  fmTP  fp*  *  pon'nd  not,  f  xfteedinff  eiffht  days 
as  such  Local  Judge  may  direct,  unless  continued  hy  the 
Local  Judge  under  this  Rule  or  Rule  47  T  or  hy  tJi^  TTigh 
Court;  the  injunction  shall  be  by  order  to  be  signed, 
sealed  and  issued  by  the  Deputy  Clerk  of  the  Crown,  De- 
puty or  Local  Kegistrar  of  such  county,  as  the  case  may 
require,  upon  the  direction  or  fiat  of  the  Local  Judge,  arid 
the  injunction  shall  have  the  same  force  and  effect  and  may 
be  continued,  varied,  dissolved  and  otherwise  dealt  with 
by  the  High  Court  as  if  it  had  been  originally  granted  by 
judgment  or  order  of  the  High  Court.  52  Y.  c.  11,  s.  1. 
See  58  Y.  c.  12,  s.  185  (2).  ' 
(x)  Now  Jud.  Act,  sec.  58  (9). 

(2)  In  any  action  in  which  a  Local  Judge  of  the  High 
Court  has  granted  an  interlocutory  injunction  under  the 
next  preceding  clause,  and  in  which  all  parties  interested 
consent  thereto,  the  Local  Judge  may  hear,  determine  and 
dispose  of  any  motion  to  continue,  vary,  dissolve  or  other- 
wise deal  with  the  injunction,  including  such  terms  and 
conditions  as  to  costs  and  other  like  matters  as  the  Local 
Judge  sees  fit.  Eules  of  1  Jan.,  1896,  1419. 

See  KoMes  v.  Costello,  in  note  to  Rule  47. 

47.  —  (1)  A  Local  Judge  of  the  High  Court  shall,  in  And  other 
actions    brought   and   proceedings   taken   in   his   county,  Batters. 
possess  the  like  powers  as  a  Judge  of  the  High  Court  sitting 
in  Court  (x)  with  regard  to  hearing,  determining  and  dis- 
posing  of  the  following  proceedings  and  matters,  in  case 
there  are  no  infants  who  may  have  an  adverse  interest  as 
respects  such  proceedings  or  matters  ;   but  in  case  there  are 
such  infants  the  consent  of  the  Official  Guardian  shall  be        flu/, 
necessary  and  sufficient,  viz.: 

(a)  Motions  for  judgment  and  all  other  motions, 
matters  and  applications  (not  including  trials  of 
actions)/  where  all  parties  agree  that  the  same 
shall  be  heard  before  the  Local  Judge,*X)r  where 
the  solicitors  for  all  parties  reside  in  the  county; 
but  this  shall  not  apply  to  applications  for  pay-  I 
ment  of  money  out  of  Court,  or  for  dispensing  | 


r  f 

r^^^~ 
(I    $ 
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Rule  48.  with  payment  of  money  into  Court,  unless  it  ap- 

pears that  no  infants  are  concerned  or  unless 
the  Official  Guardian  is  a  consenting  party  on 
behalf  of  such  infants; 

(&)  Motions  for  judgment  in  undefended  actions; 

(c)  Motions  to  appoint  receivers  after  judgment  by 

way  of  equitable  execution; 

(d)  Applications  for  leave  to  serve  short  notice  of  a 

motion  to  be  made  before  a  Judge  sitting  in 
Court  or  Chambers. 

(2)  The  judgment  or  order  of  the  Local  Judge  in  any 
of  the  proceedings  and  matters  in  this  Rule  referred  to 
shall  be  entered,  signed,  sealed  and  issued  by  the  Deputy 
Clerk  of  the  Crown,  Deputy  or  Local  Registrar  of  the 
county,  as  the  case  may  require,  and  shall  be  and  have  the 
same  force  and  effect  and  be  enforceable  in  like  manner  as 
a  judgment  or  order  of  the  High  Court  in  other  cases. 
Rules  1  Jan.,  1896,  1419. 

(a)  Though  the  powers  of  a  Judge  of  the  High  Court  sitting  in 
Court  are  by  this  Rule  conferred  upon  a  Local  Judge  in  the  cases 
specified,  he  may  hear  in  Chambers  a  motion  (such  as  a  motion  to 
strike  out  a  jury  notice)  which  a  Judge  of  the  High  Court  has  power 
to  deal  with  either  in  Court  or  Chambers:  Fox  v.  Fox,  17  P.  R.  161. 

The  special  provision  in  Rule_4Q  (2)  with  regard  to  motion  for  in- 
junctions, excludes  the  application  o^  the  general  provisions  of  clause 
(a)  of  Rule  47  (1).  and  therefore  though  the  solicitors  for  both 
parties  reside  in  the  Local  Judge's  county  he  has  no  jnrisdicticm 
to  continue  an  injunction  till  the  trial,  unless  all  parties  interested 
Consent:  Kohles  v.  Costello,  16  C.  L.  T.  84;  32  C.  L.  J.  129. 

Appeal.          48.   Any  person  affected  by  a  decision,  judgment  or 
order  of  a  Local  Judge  under  paragraph  (2)  of  Rule  46 
n       o        .    .     or  clauses  (a),  (&)  or  (d)  of  Rule  47,  may  appeal  therefrom 
f  '  to  a  Judge  of  the  High  Court  ir>  OmiTt,  and  such  appeal 

shall  be  brought  within  the  time  and  upon  the  like  notice 
and  proceedings  as  in  cases  of  appeals  from  orders  and 
decisions  of  Local  Judges  in  Chambers.  56  Y.  c.  11,  s. 
1;  57  Y.  c.  20,  ss.  11  and  13.  See  Rule  1  Jan.,  1896, 
1419. 

1243.  (48)  Rule  48  is  hereby  amended  by  substituting  the  letter  (d) 
for  the  letter  (c)  in  the  second  line. 
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Rules 

11.  LOCAL  MASTERS.  49>50> 


49.  —  (1)  Every  Local  Master  who  does  not  practise  as 

a  Barrister  or  Solicitor,  and  who  has  not  taken  out  certifi-jurisdic- 

cates  to  practise,  shall,  in  addition  to  his  other  powers  as  cSmbew. 

Local  Master,  have,  in  all  actions  brought  in  his  county 

and  in  interpleader  proceedings,  when  the  goods  in  respect    /^  f*./ft  jj  //£ 

of  which  the  interpleader  is  sought  are  situated  in  his 

county,  concurrent  jurisdiction  with,  and  the  same  power 

anc[  authority  as/the  Master  in  Chambers,  in  all  proceed- 

ings  now  taken  in  Chambers  at  Toronto,  except  that  the 

authority  of  such  Local  Master  shall  not  extend  to  proceed- 

ings in  the  nature  of  a  quo  warranto  under  The  Municipal 

Act,  or^to  the  payment  of  money  out  of  Court,  or  dispens- 

ing with  payment  into  Court,  or  to  making  an  order  for 

sale  of  infants'  estates.     Kules  23  June,  1894,  1291. 

(2)  Every  Local  Master  may  refer  any  matter  pending 
before  him  in  Chambers  to  a  Judge  of  the  High  Court 
for  his  decision,  and  the  Judge  may  dispose  of  or  refer 
back  the  same  in  whole  or  in  part.     New. 
See  notes  to  Rule  42. 

12.  ACCOUNTANT'S  OFFICE. 

50.  The  Suitors'  Accounts  in  the  Court  of  Appeal,  and  suitors' 
the  High  Court  shall  be  in  charge  of  "  The  Accountant  of  account8- 
the   Supreme   Court   of   Judicature   for    Ontario."     Con. 

Eule  139. 

The  suitors'  accounts  in  the  Courts  of  Queen's  Bench,  Common 
Pleas,  and  Chancery,  were,  on  the  passing  of  The  Judicature  Act, 
consolidated  and  placed  in  charge  of  an  officer  called  the  Accountant 
of  the  Supreme  Court:  original  Rule  475,  44  Viet.  c.  5,  s.  68;  and 
by  Rule  10,  H.  C.  J.,  passed  25th  August,  1881,  all  moneys  and 
securities,  etc.,  standing  in  the  name  of  the  Accountant  of  the  Court 
of  Chancery,  or  the  Referee  in  Chambers,  or  any  other  officer  named 
by  the  Court  of  Chancery,  or  in  the  name  of  the  Clerk  of  the 
Crown  and  Pleas  of  the  Court  of  Queen's  Bench,  or  the  Clerk  of 
the  Crown  and  Pleas  of  the  Court  of  Common  Pleas,  on  the  21st 
August,  1881,  were  transferred  to,  and  vested  in,  the  Accountant 
of  the  Supreme  Court  as  such  Accountant,  and  by  48  Viet.  c.  13,  s. 
19,  all  moneys  and  securities  in  the  hands  of  the  Registrar  of  the 
Court  of  Appeal  were  also  transferred  to,  and  vested  in,  the  Ac- 
countant. See  now  58  Viet.  c.  12,  ss.  162,  163. 

The  Accountant  of  the  Supreme  Court  of  Judicature  for  Ontario 
is  constituted  a  corporation  sole:  see  Jud.  Act,  s.  159  (2). 
J.A.—  14 
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Rules  In  case  of  the  office  being  at  any  time  vacant,  provision  is  made 

51-54.  for  vesting  all  moneys   and  securities   in  some   other  officer  to  be 

named  by  Rule  of  Court:  Jud.  Act,  s.  160. 

Books. 

be°kkep?.°        51     The   following  books   shall   be   kept   by  the   Ac- 
countant :  — 

1.  A  book  of  Directions  to  the  Bank  to  receive  money. 

2.  A  Book  of  Cheques. 

3.  A  Journal. 

4.  A  General  Ledger. 

5.  A  Stock  Journal. 

6.  A  Stock  Ledger. 

7.  A  Balance  Book. 

8.  A  Book  of  Investments. 

9.  A  Bond  'Index. 

10.  A  Deposit  Index. 

11.  A  Private  Ledger.     Con.  Eule  141. 


Directions      53.   ^he  Directions  and  Cheques  shall  be  in  the  form 
cheques,     approved  of  by  the  President  of  the  High  Court,  and  shall 
be  numbered  consecutively.     Con.  Rule  142,  amended. 

journal.  53.  The  Journal  shall  show  the  several  sums  daily  paid 
into  and  out  of  Court,  and  shall  be  so  kept,  that  at  the  foot 
of  the  account  for  each  month  will  appear  the  total 
amount  paid  into  and  out  of  Court  during  such  month, 
and  the  amounts  to  the  debit  and  credit  of  the  said  ac- 
count shall  be  transferred  each  month  to  the  Private 
Ledger.  Con.  Eule  143. 

General          54.   The  General  Ledqer  shall  contain  a  separate  ac- 

.Leager.  .  *  .,.,-,. 

count  ior  every  action  or  matter,  in  which  there  is  money 
in  Court;  and  also,  "The  Suitors'  Fee  Fund  Account," 
and  "  The  Suspense  Account  "  for  the  High  Court,  and 
for  the  Court  of  Appeal,  each  of  which  accounts  shall  show 
correctly  the  state  and  condition  thereof  for  the  time  being* 
Con.  Rule  144. 
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To  "  The  Suitors'  Fee  Fund  Account  "  is  to  be  transferred  the  Rules 
surplus  income  arising  from  the  funds  in  the  High  Court  after  pay-  55-57. 
ment  of  the  expenses  of  the  Accountant's  office,  and  interest  pay- 
able to  suitors:  see  Jud.  Act,  s.  163.  'Out  of  the  funds  standing  to 
the  credit  of  this  account  any  Divisional  Court  or  Judge  of  the 
Supreme  Court  of  Judicature  may  order  such  sums  to  be  applied 
as  may  be  necessary  for  the  protection  of  infants  and  other  persons 
not  sui  juris,  on  whose  behalf  proceedings  may  be  had  in  the  Court, 
or  be  directed  to  be  taken  in  other  Courts;  and  may  also  order  any 
sum  to  be  paid  which  is  required  to  make  good  a  default  arising  in 
respect  of  suitors'  money  or  securities,  from  any  mistake,  act  or 
omission  of  any  official  of  the  Court  without  prejudice  to  the  liability 
of  the  official  or  his  sureties:  see  Jud.  Act,  s.  164. 

55. — (1)  In  each  of  the  suitors'  accounts  there  shall  £c°cr™°tfs. 
be  entered  every  sum  of  money  paid  into  Court,  and  by 
whom,  and  under  what  authority;    and  also  every  sum 
paid  out,  to  whom,  and  under  what  authority.     Con.  Rule 
145,  part. 

(2)  The  date,  purport,  or  material  contents,  Of  all  orders,  yp  , 
judgmentsv  reports,  pleadings,\affidavits,  or  omer  docu-  ^f 
ments  affecting  the  payment,  inrfc  or  out  of  Court,  shall 


be  entered  inuitable  books  provided  for  that  purpose,  and  *    /J2  >5 


proper  ref  erenc^s  shall  be  made  thereto  in  the  suimrs'  ac- 
counts in  the  General  Ledger.  Con.  Rule  145,  x  part, 
amended. 


Each  account  opened  in  the  Ledger  shall  from  time  crediting 
to  time  until  the  same  is  closed,  be  credited  with  the  in-  interest. 
terest  allowed  by  the  Court  from  time  to  time  accruing  in 
respect  of  such  account;    and  a  corresponding  transfer  of  /^ 

interest  shall  be  made  at  the  bank  by  cheque  signed  and  &u*.  /ujt 
countersigned  as  in  other  cases;  and  there  shall  also  be 
entered  in  each  account  any  statement  or  memorandum  of 
any  other  matters  material  to  be  recorded  for  the  informa- 
,tion  of  the  Court  or  its  officers,  or  any  of  the  parties. 
Con.  Rule  146;  Rules  23  June,  1894,  1292. 


™- — (1)  Interest  shall  be  credited  upon  moneys  paid  interest  on 

to  •    j.       /•>(  i  jTij.1  i  -I  •        sv  "      ,      f       moneys 

£  into  Court  only  after  the  same  have  been  in  Court  for  in  court. 
3  fifteen  days.     Rule  21  Oct.,  1893,  1273. 

This  has  been  the  rule  since  17th  Oct.,  1893,  the  date  named  in 
the  above  Rule  1273. 

The  interest  which  accrues  on  funds  in  Court  is  apportioned  among 
the  parties  beneficially  interested  in  the  funds;  but  sums  payable 
thereon  for  costs  do  not  bear  interest,  but  the  interest  which  accrues 
on  money  applicable  to  the  payment  of  the  costs  is,  with  the  other 
interest,  apportioned  among  the  suitors  in  proportion  .  to  their  re- 
spective interests  in  the  principal  money. 
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Rules 
58-61. 


Where  in  an  administration  action  costs  are  directed  to  be  paid 
out  of  the  estate,  and  a  direction  is  made  for  the  division  of  the  fund 
after  such  payment  among  the  parties  beneficially  entitled,  in  the 
absence  of  a  special  direction  to  that  effect,  the  costs  do  not  bear 
interest:  In  re  Marsden;  WitJiington  v.  Neumann,  40  Ch.  D.  375; 
even  though  the  payment  of  the  costs  has  been  delayed  owing  to 
there  being  no  funds  available:  Archer  v.  Severn,  12  P.  R.  648. 


compound 

interest. 


Compound  interest  shall  not  be  credited  to  any  ac- 

.  •.         • 

tion  or  matter,  or  allowed  or  paid  to  any  suitor  in  respect 
of  any  fund  which  has  not  been  in  Court  for  at  least  five 
years.  Con.  Rule  147. 

Where  compound    interest    is    allowed    the    practice    of  the  Ac- 
countant's office  is  to  compound  it  half-yearly. 


under  $10       ^®-  Wherever  the  balance  remaining  to  the  credit  of 
forbears  an.T  action  or  matter  to  which  an  adult  party  is  entitled 

suspense0  ^oes  not  excee(^  $^^?  an(^  two  Jears  elapse  without  the 
Account,  balance  being  claimed,  the  account  in  such  action  or  matter 
shall  be  closed  by  the  transfer  of  the  balance  to  "  The  Sus- 
pense  Account  "  of  the'  High  Court,  or  of  the  Court  of 
Appeal,  but  such  transfer  shall  not  prejudice  the  claim  of 
any  suitor  entitled  to  the  balance  to  its  payment.  Con. 
Rule  148. 

By  the  closing  of  the  account,  the  amount  transferred  ceases  to 
bear  interest:  see  Rule  56. 

stock  jour-     59.  In  the  Stock  Journal  and  Stock  Ledger  shall  be 

Ledger.      entered  all  transactions  relating  to  Dominion  stock  held 

or  purchased  by  the  Court  for  suitors,   other  than  such 

orders,  reports  and  other  particulars  as  to  the  said  stock  as 

are  entered  in  the  General  Ledger.     Con.  Rule  149. 

!ooknoe  **^*  ^ie  Balance  Book  shall  contain  a  statement  to  be 
entered  therein  quarterly  of  the  balances  at  the  credit  of 
the  various  accounts  in  the  three  Ledgers  at  the  date  of 
such  statement;  such  balances  shall  be  made  up  to  the 
31st  of  March,  30th  of  June,  30th  of  September,  and  31st 
of  December  of  every  year.  Con.  Rule  150. 

61.  In  the  Book  of  Investments  shall  be  entered  under 
the  heading  of  the  action  or  matter  in  which  any  mort- 
gage or  other  security  other  than  Dominion  stock  has  been 
taken  by  the  order  of  the  Court,  the  date,  and  a  concise 
statement  of  the  material  contents  of  the  mortgage  or  other 
security,  and  of  all  subsequent  orders  and  proceedings  in 
relation  thereto  until  the  mortgage  or  other  security  is 
discharged.  Con.  Rule  151. 


Book  of 
mints! 
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62.  In  the  Bond  Index  shall  be  entered  under  the  head- 

ing  of  the  action  or  matter  in  which  the  same  is  entitled,  Bondindex 
a  memorandum  of  all  bonds,  or  recognizances,  filed  or  de- 
posited with  the  Accountant,  and  also  receipts  for  all  bonds 
or   recognizances   delivered   out   pursuant  to   any   order. 
Con.  Eule  152. 

63.  In  the  Deposit  Index  shall  be  entered  under  the  Deposit 
heading  of  the  action  or  matter  in  which  the  same  are 
ordered  to  be  deposited,  a  memorandum  of  all  securities 

for  money,  or  other  documents,  books,  papers,  or  other 
things  which  may  at  any  time  be  ordered  to  be  deposited 
with  the  Accountant  for  safe  custody,  and  also  receipts 
for  all  such  documents,  books,  papers,  or  other  things  so 
deposited  as  may  be  delivered  out  pursuant  to  any  order. 
Con.  Eule  153. 


64.  In  the  Private  Ledger,  which  is  not  to  be  open  t 
general  inspection,  shall  be  entered  "  The  General  Interest 
Account,"   "  The  Toronto   General  Trust  Company  Ac- 
count," the  "  Bank  Account,"  and  "  The  Account  of  the 
Official  Guardian  ad  litem,"  and  such  other  accounts  as 
the  Accountant,  with  the  approbation  of  the  President  of 
the  High  Court,  may  direct.     Con.  Eule  154,  amended. 

65.  The  other  books  kept  under  these  Eules  shall  be  Books  to 
open  to  inspection  by  any  person  interested  in  any  account  ?n8pSjSon. 
entered  therein,  or  his  solicitor  or  agent;  and  the  Account- 

ant shall  give  a  certificate  of  the  state  of  any  account,  or 
an  extract  therefrom,  or  of  any  entry  in  such  books,  at  the 
desire  of  any  person  interested,  or  his  solicitor  or  agent, 
and  all  such  certificates  shall  be  signed  by  the  Accountant, 
or  the  Chief  Clerk  in  the  Accountant's  office.  Con.  Eule 
155. 

Investments,  etc. 

66.  All  mortgages  and  other  securities  taken  under  an  securities 
order  or  judgment  of  the  Court,  and  all  bonds,  and  other  £  nl^eTf 
instruments  required  by  the  practice  of  the  Court  for  the  ^tcount- 
purpose  of  security  shall,  unless  otherwise  ordered,  be  taken  **  ' 

in  the  name  of  the  Accountant,  his  successors  and  assigns,    S<  I  tub  /I 
and  shall  be  deposited  in  his  office.        Con.  Eule   156, 
amended. 

1237  The  Finance  Committee  may,  subject  to  the  approval  of  the  Attorney 
General  of  Ontario  being  first  obtained,  arrange  for  the  investment  of  any  moneys 
in  Court  in  first  mortgages  on  lands  in  the  Province  of  Manitoba. 
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Rules 

Audit  of 
Accounts, 


An  Auditor  shall  be  appointed  to  the  Supreme 
Court.  It  shall  be  the  duty  of  the  Auditor  in  each  year 
to  examine  and  verify  the  several  account  books  and  securi- 
ties in  the  Accountant's  office  and  to  compare  the  balances 
entered  in  the  Balance  Book  with  the  balances  entered  in 
the  Ledgers,  and  with  the  Bank  account,  and  to  certify 
such  balances  if  found  to  be  correct,  and  to  make  such 
further  and  other  examination  of  the  said  books  and  securi- 
ties as  he  may  think  necessary  for  the  proper  audit  thereof, 
and  to  report  forthwith,  after  making  such  examination, 
the  result  thereof  to  the  President  of  the  High  Court,  and 
from  time  to  time  to  make  such  suggestions  as  may  appear 
to  be  desirable  for  the  efficient  keeping  of  the  accounts. 
Con.  Rule  157,  amended. 


Salaries 
and  ex- 
penses of 
office. 


ramimer-  ^^'  ^ke  Auditor's  remuneration,  which  is  hereby  fixed 
ation.  at  the  sum  of  $500  per  annum,  shall  be  payable  in  monthly 
instalments,  for  which  cheques  shall  be  issued  payable  out 
of  the  General  Interest  Account,  upon  the  fiat  of  the  Pre- 
sident of  the  High  Court.  Rule  9  Feb.,  1895,  1392, 
amended. 

69.  During  the  month  of  January  in  each  year  the 
Accountant  shall  present  to  the  President  of  the  High 
Court  a  statement  of  the  amounts  paid  for  salaries  and  ex- 
penses of  the  Accountant's  office  during  the  previous  year, 
and  the  names  of  the  persons  to  whom  such  amounts  were 
respectively  paid,  and  also  an  estimate  of  the  salaries  and 
expenses  of  his  office  for  the  current  year,  and  such  esti- 
mates shall  be  examined  by  the  President,  who  shall  be  at 
liberty  to  make  such  variations  therein  as  he  may  think 
necessary,  and  when  approved  of  by  him,  a  fiat  shall  be 
indorsed  thereon  or  appended  thereto  which  shall  be  signed 
by  him  authorizing  the  payment  of  the  sums  mentioned 
and  cheques  may  issue  accordingly.  Con.  Rule  159,  160, 
amended. 

The  expenses  of  the  Accountant's  office,  including  the  salaries,  are 
a  first  charge  on  the  income  arising  from  the  funds  in  Court:  Jud. 
Act,  s.  162. 

stock,  how     TO.    Where  money,   stock,   or  securities  in  Court  are 
to  a  directed  by  an  order  to  be  paid  or  transferred  to  an  un- 

womand  married  woman,  and  she  marries  before  payment  of  the 
money  or  transfer  of  such  stock  or  securities,  the  Ac- 
countant may  pay  out  the  money  or  make  or  execute  a 
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transfer  of  the  stock  or  securities,  in  favour  of  such  woman, Rule  ™- 
upon  an*affidavit  of  herself  and  her  husband  that  no  settle- 
ment or  agreement  for  a  settlement  has  been  made  or  en- 
tered into  before,  upon  or  since  their  marriage;  or  in 
case  any  settlement  or  agreement  for  a  settlement  has  been 
entered  into,  then  upon  an  affidavit  by  the  woman  and  her 
husband/  identifying  the  settlement  or  agreement  for  a 
settlement,  ^nd  stating  that  no  other  settlement  or  agree- 
ment for  a  settlement  has  been  made  or  entered  into  as 
aforesaid,  and  aDTaffidavit  of  the  solicitor  of  the  woman 
and  her  husband/ that  such  solicitor  has  carefully  perused 
such  settlement  or  agreement  for  a  settlement,^and  that 
according  to  the  best  of  his  judgment,  such  money,  stock 
or  securities  are  not,  nor  is  any  part  thereof,  subject  to  the 
trusts  of  the  settlement  or  agreement  for  a  settlement,  or 
in  any  manner  comprised  therein  or  affected  thereby. 
Con.  Eule  179,  amended. 

Under  the  former  Rule  179,  if  the  fund  exceeded  $600  the  money 
could  not  be  paid  out  or  the  stock  transferred  without  a  special  order 
in  which  the  Court  provided  for  the  settlement  of  the  fund  before 
paying  it  out.  Where  the  husband  and  wife  were  of  age,  the  Court 
would  order  the  money  to  be  paid  out  without  a  settlement  if  the 
parties  appeared  by  separate  solicitors,  and  consented:  Cline  v.  Cline, 
before  Blake,  V.C.,  8th  March,  1875;  but  see  Tompkins  v.  Holmes,  14 
Gr.  245,  where  a  wife  was  directed  to  be  examined  before  a  Master, 
apart  from  her  husband,  as  to  her  consent  to  abandon  a  fund  in 
litigation. 

Where  the  applicant  for  the  money,  is  an  infant,  it  is  probable 
that  even  under  this  Rule  the  money  may  be  settled.  It  was  formerly 
held  that  a  female  infant  had  no  power  to  waive  her  equity  to  a 
settlement:  Shipway  v.  Ball,  16  Ch.  D.  376;  44  L.  T.  49.  If  not 
settled,  doubtless  the  money  will  be  held  for  the  infant  in  Court, 
till  she  becomes  of  age,  as  in  the  case  of  any  other  infant  to  be  then 
paid  to  her,  or  to  her  trustees  under  any  settlement  as  circumstances 
may  require. 

Ordinarily  a  married  woman,  If  an  infant,  is  not  entitled  to  get 
money  out  of  Court  to  which  she  is  entitled,  before  attaining  her 
majority;  but  when  the  infant  is  married  and  domiciled  abroad,  ond 
by  the  law  of  such  foreign  country  is  entitled  to  give  a  valid  receipt 
for  moneys  due  to  her,  notwithstanding  her  infancy,  a  fund  in  Court 
may  be  ordered  to  be  paid  to  her  notwithstanding  her  infancy: 
Kavanagh  v.  Lennon,  16  P.  R.  229.  So  also  where  a  legacy  is  be- 
queathed to  an  infant  and  is  expressly  directed  to  oe  paid  to  her 
at  a  certain  age  before  attaining  majority,  if  such  legacy  Is  in  Court, 
the  Court  will  direct  it  to  be  paid  in  conformity  with  the  will:  Re 
Denekin,  72  L.  T.  220. 

Where  an  infant  is  found  entitled  to  moneys  in  Court  in  an  ad- 
ministration suit,  the  Court  takes  charge  of  the  fund,  and  will  not 
suffer  it  to  go  into  the  hands  of  a  trustee  for  the  infant:  Eingsmill 
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Rules 
71,  72. 
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Affidavit, 
when  dis- 
pensed 
with. 


v.  Miller,  15  Gr.  171;  Mitchell  v.  Richey,  13  Gr.  445.  But  where  a 
married  woman  died  entitled  to  a  fund  in  Court  which  she  be- 
queathed to  her  executor  to  be  invested  and  the  income  applied  for 
maintenance  of  her  children,  the  fund  was  ordered  to  be  paid  out  to 
the  executor:  Re  McDougall,  11  P.  R.  494. 

The  Court  has  refused  to  pay  money  out  of  Court  to  the  tutrix 
of  an  infant  residing  in  Quebec,  although  by  the  law  of  that 
Province  the  tutrix  is  entitled  to  the  possession  of  all  of  the  infant's 
property,  where  the  fund  in  question  was  insurance  money  to  which 
the  infant  was  entitled  under  B.  S.  O.  c.  136:  In  re  Berryman,  17 
P.  R.  573;  but  she  may  under  s.  155,  s.-s.  2,  apply  to  be  appointed 
trustee  of  the  fund  and  obtain  an  order  for  payment  on  giving  secur- 
ity. Money  to  which  a  lunatic  was  entitled  was  ordered  to  be 
paid  to  a  foreign  Court,  of  which  she  had  been  made  a  ward,  and 
within  whose  jurisdiction  she  resided:  In  re  DeLinden,  1897,  1  Ch. 
453. 

In  Re  Knight,  46  W.  R.  289,  the  Court  refused  to  transfer  to 
the  curator  of  the  person  and  property  of  a  lunatic  (appointed 
according  to  the  law  of  Jersey,  where  the  lunatic  resided),  stock 
of  the  lunatic  in  England. 

Where  the  fund  was  under  £10,  an  affidavit  was  dispensed  with: 
Veal  v.  Veal,  L.  R.  4  Eq.  115;  Quest  v.  Neicmes,  78  L.  T.  Jour.  96; 
and  where  the  husband  was  permanently  resident  out  of  the  jurisdic- 
tion, the  affidavit  of  the  wife  alone  was  accepted  and  acted  on:  Wil- 
kinson v.  Schneider,  L.  R.  9  Eq.  423;  and  in  another  case  an  affi- 
davit by  a  solicitor  disclosing  facts,  from  which  it  appeared  that  it 
was  unlikely  that  there  was  any  settlement,  was  accepted  as  suffi- 
cient: Woodward  v.  Pratt,  L.  R.  16  Eq.  127. 


Transfer  of     "71 .   Where  money,  stock,  or  securities  in  -Court  are  to 

representa-  be  paid  out  of  Court  or  transferred  to  the  legal  personal 

person       representative  (a)  of  any  person,  the  same  may,  upon  proof. 

entitled.     ^o  t^e  satisfaction  of  the  Accountant  of  the  death  of  any  of 

them  (whether  before,  on,  or  after  the  day  of  the  date  of 

the  order),  be  paid  to  the  survivors  or  survivor  of  them. 

See  Con.  Eule  180. 

(a)  An  "  s  "  seems  wanting  here  in  the  Rule;  but  see  Rule  5,  and 
R.  S.  O.  c.  1,  s.  8  (24). 

Money,etc.,  72.  Where  money,  stock  or  securities  in  Court  are  to  be 
reprMOTita-  paid  out  or  transferred  to  any  person  named  in  the  order 
judgment,  or  named,  or  to  be  named  in  any  report,  the 
same  or  any  portion  thereof  for  the  time  being  remaining 
unpaid  or  untransf  erred,  may,  on  proof,  to  the  satisfaction 
of  the  Accountant  of  the  death  of  such  person  (whether 
before,  on,  or  after  the  date  of  the  order  or  judgment),  and 
that  his  legal  personal  representatives  are  entitled  thereto, 
be  paid  or  transferred  to  such  legal  personal  representatives 
or  the  survivors  or  survivor  of  them.  See  Con.  Rule  181. 


survivor 
of  them. 
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Where  no  letters  of  administration  have  been  taken  out  to  the  Kule  73. 
estate  of  a  person  who  has  died  entitled  to  money  in  Court,  and  the 
amount  is  so  small  as  not  to  warrant  the  expense  of  procuring  letters 
of  administration,  the  Court  may  direct  the  money  to  be  paid  out 
on  the  undertaking  of  the  solicitor  for  the  applicant  to  see  to  its 
due  administration:  Ross  v.  Ross,  4  Chy.  Ch.  27;  Cullender  v.  Teas- 
dale,  3  W.  R.  289;  King  v.  Isaacson,  9  W.  R.  369;  Hinings  v.  Hinings, 
2  H.  &  M.  32;  Re  Cable,  3  W.  R.  84;  but  see  Re  Cabel,  3  W.  R.  280; 
Mulock  v.  Cawthra,  13  P.  R.  453. 

Payment  has  been  ordered  to  be  made  of  moneys  in  Court  to  an 
official  assignee  in  bankruptcy  of  a  deceased  person  entitled  to  the 
same,  without  requiring  him  to  take  out  letters  of  administration: 
In  re  Laicson,  189C,  1  Ch.  175;  73  L.  T.  571.  And  where  persons 
claiming  to  be  the  next  of  kin  of  a  person  entitled  to  money  in 
Court  applied  in  1897  for  payment,  on  the  ground  that  the  person 
entitled  had  in  1889  escaped  from  a  prison  in  the  United  States 
where  he  was  serving  a  life  sentence,  and  had  never  since  been 
heard  of,  the  application  was  granted,  and  the  taking  out  of  admin- 
istration to  the  estate  of  the  person  originally  entitled  was  dis- 
pensed with:  In  re  Dunn,  33  C.  L.  J.  434;  17  C.  L.  T.  197. 

An  administrator  is  entitled  to  have  money  in  Court,  to  which  he  is 
entitled  as  administrator,  paid  out  to  him,  notwithstanding  there 
may  be  infants  who  may  be  entitled  to  a  share  of  it  as  next  of  kin: 
In  re  Parsons;  Jones  v.  Kelland,  14  P.  R.  144;  Stewart  v.  Whitney, 
!&.,  147;  Hanranan  v.  Hanrahan,  19  Ont.  396.  Where  the  money 
in  Court  was  the  property  of  a  person  domiciled  out  of  the  Pro- 
vince, on  his  death  it  would  seem  that  the  money  would  not  ordin- 
arily be  ordered  to  be  paid  out,  except  to  a  personal  representative 
duly  appointed  by  the  Court  of  this  Province:  S'tewart  v.  Whitney, 
supra.  See  R.  S.  O.  c.  59,  s.  78,  as  to  the  power  to  grant  ancillary  pro- 
bate or  letters  of  Administration  to  personal  representatives  appointed 
in  another  Province  or  other  parts  of  the  British  Empire. 

Where  money  wras  paid  into  Court  under  the  Trustee  Relief  Act, 
under  the  erroneous  supposition  that  a  deceased  person,  of  whose 
estate  the  fund  wras  part,  had  died  intestate,  on  the  subsequent  dis- 
covery and  proof  of  a  will,  it  was  ordered  to  be  paid  out  to  the 
executors  named  therein,  on  petition  presented  by  them,  on  proof 
that  certain  legacies  bequeathed  to  infants  were  properly  secured: 
Re  Hood,  1896,  1  Ch.  270;  74  L.  T.  77. 

Where  money  is  standing  in  Court  to  the  credit  of  two  or  more 
persons  as  joint  tenants,  an  application  for  payment  out  of  a  share 
to  one  of  the  parties,  on  which  no  order  is  actually  made  prior  to 
the  death  of  the  applicant,  will  not  amount  to  a  severance  of  the 
joint  tenancy:  In  re  Wilks;  Child  v.  Bulmer,  1891,  3  Ch.  59. 

Money  in  Court  to  which  a  lunatic  domiciled  abroad  is  entitled, 
will  not  be  paid  out  to  a  foreign  curator  without  proof  of  its  neces- 
sity for  the  maintenance  of  the  lunatic,  or  other  sufficient  reason: 
Re  Knight,  1898,  1  Ch.  257;  77  L.  T.  773. 

See  Rules  73,  74,  which  limit  the  operation  of  this  Rule.     • 

73.  RTo  principal  sum  of  money,  nor  any  stocks,  funds,  ^o 
shares  or  securities  shall,  under  Kules  71  and  72,  be  paid,  "  *  to 
transferred  or  delivered  out  of  Court  to  the  legal  personal  £Jpre«rata- 
representatives  of  any  person  under  any  probate,  or  letters  & 
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of  administration,  purported  to  be  granted  at  any  time  sub- 
sequent to  the  expiration  of  six  years  from  the  day  of  the 
date  of  the  order,  or  judgment,  directing  such  payment, 
transfer  or  delivery.  Con.  Rule  182. 


Hkeemanin      ^^'  ^°  interest  or  dividends  shall,  under  Rule  72,  be 
nemotto    paid  out  of  Court  to  the  legal  personal  representatives  of 
ter'Tyears.  any  person  under  any  probate,  or  letters  of  administration, 
purported  to  be  granted  at  any  time  subsequent  to  the  ex- 
piration of  6  years  after  the  day  of  the  date  of  the  order 
or  judgment  directing  such  payment,  or  after  the  last  re- 
ceipt of  such  interest  or  dividends  under  such  order  or 
judgment,  whichever  shall  last  happen.     Con.  Rule  183. 

Payments       75.   "Where  money  is  to  be  paid  out  to  persons  named  or 

to  partners         _  J  _     _  *  -xi 

to  be  named  in  an  order  or  report,  and  the  money  is  there- 
by found  to  be  due  to  them  as  partners,  the  cheque  may 
be  made  payable  to  the  firm.  Con.  Rule  184. 

investment     76.  Persons  entitled  to  money  in  Court  may  have  a 
court  in     sufficient  amount  of  the  unappropriated  Dominion  Stock 
standing  in  the  name  of  the  Accountant  appropriated  as 
an  investment  of  such  money,  or  of  part  thereof,  at  par 
value.     Con.  Rule  185. 

See  Re  Smith,  18  Ont.  327. 
Appropri-       77.   Jf  all  parties  interested  consent  in  writing,  the  con- 

ation made  ,     ,,  _       £,     ,       .  ,      ,  ,  ,  11         i 

without      sent  shall  be  tiled  with  the  Accountant,  and  he  shall  make 
the  appropriation  without  an  order  being  drawn  up  for 
$fc^Ki  -/f^the  purpose,  and  shall  enter  the  consent  in  the  Stock  Ledger 
p     Q    Lf          under  the  heading  of  the  cause  or  matter,  with  the  material 

J  I*    «U-cTjC.  /•      n  -i  •       i  i  \ 

I  contents  61  all  orders,  judgments  and  reports  necessary  to 

\1  yl  show  who\are  interested  in  sVch  account  andVhe  shares  in 
which  they  are  respectively  interested  thereinV  which  may 
not  be  entered  in  the  General  Ledger.  Con.  Rule  186. 


crediting        7#.   The  interest  on  stock  so  appropriated  or  purchased, 

interest  on    ,     ,,  ,     ,     -.  £  ,  ,.       l~r      r 

stock.  shall,  each  hali  year,  be  credited  to  the  various  accounts 
entitled  thereto;  and  wherever  interest  is  ordered  to  be 
paid  from  time  to  time  to  any  person  in  respect  of  the 
moneys  which  have  been  so  invested  he  shall  be  entitled 
to  receive  a  cheque  therefor  without  further  order.  Con. 
Rule  188. 


1273. 


Rule  77   is  hereby  amended  by   striking   out  all   the   words  after 
«»»  4v  f.Vift  fourth  line  thereof. 


1273          ivuie    ii    is   iidi^uj'  ,,•         c 

the  word  "matter-  in  the  fourth  line  thereof. 
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79.—  (1)  It  shall  be  the  duty  of  the  Official  Guardian  to 
see  that  moneys  payable  on  mortgages  held  by  the  Ac-OffiCiai 
countant,  in  which  persons  for  whom  the  said  Guardian  has»«tayr^s 
acted  are  interested,  are  promptly  paid,  and  that  the  inort-  mortgages. 
gaged  premises  are  kept  properly  insured,  and  that  the 
taxes  thereon  are  duly  paid. 

(2)  There  shall  be  paid  quarterly  to  the  Official  Guard-  Kemuner- 
ian  out  of  the  surplus  interest  fund  for  services  rendered  Guardian. 
by  him  under  this  Kule  the  sum  of  $200  per  annum  ;  and 
in  the  event  of  the  fund  to  the  credit  of  the  account  of  the 
Official  Guardian  exceeding  the  sum  requisite  to  meet  the 
other  charges  thereon,  the  moneys  so  to  be  paid  out  of  the 
said  surplus  interest  fund,  shall  be  recouped  out  of  the 
funds  to  the  credit  of  the  said  account  of  the  said  Official 
Guardian.     Con.  Rule  190. 


8O.  Any  person  entitled  to  the  discharge  of  a  mortgage, 
made  to  or  vested  in  the  Accountant  or  other  officer,  may  gages  held 
leave  with  the  Accountant  the  required  discharge  with  a  countant. 
request  that  the  same  be  executed.  The  Accountant  shall 
thereupon  certify  as  to  the  payment  of  the  money  secured 
by  the  mortgage,  and  the  matter  shall  in  such  case  be  con- 
sidered by  the  officers  whose  duty  it  is  to  sign  and  counter- 
sign cheques  for  payment  of  money  out  of  Court,  and  if 
they  find  that  the  mortgage  has  been  satisfied  in  full,  and 
that  the  proposed  discharge  is  in  due  form  they  shall  in- 
dorse upon  such  certificate  and  discharge  a  direction  for 
the  execution  of  the  said  discharge  by  the  Accountant  or 
other  officer  in  whom  the  mortgage  may  be  vested,  and 
thereupon  the  Accountant  or  such  other  officer  may  ex- 
ecute such  discharge  and  may  on  a  receipt  being  given 
therefor,  deliver  up  all  deeds  and  documents  relating  to 
such  mortgage  in  his  hands  and  may  assign  any  policy  of 
insurance  held  by  him  as  collateral  security  for  such  mort- 
gage to  the  person  entitled  to  such  discharge  or  as  he 
by  writing  direct.  Rules  of  1  Jan.,  1896,  1423. 


81.   The  arrangement  as  to  the  investment  by  the  To- 
ronto  General  Trusts  Company  of  the  funds  in  Court  is  court 
hereby  continued  subject  to  change  by  the  Judges  of  the 
High  Court.     See  Con.  Rule  191;  Rules  13  Sept.  1890, 
1269;  Rule  23  March,  1895,  1393. 

The  arrangement  referred  to  was  made  under  Con.  Rule,  1888,  191. 
That  Rule  which  is  not  abrogated  (see  Rule  2,  and  schedule  therein 
referred  to)  is  as  follows: 
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Rule  81.          "  191.  The  Judges  may  arrange  with  the  Toronto  General  Trusts 
Toronto       Company  to  make  investments,  and  to  take  the  securities  in  the  uam* 
General       of  tne  Accountant  of  the  Supreme  Court  of  Judicature,  of  moneys 
empowered  in  Court,  upon  first  mortgages  of  lands,  and  may  direct  the  issue  of 
to  make  in-  cheques  therefor  upon  condition  that  the  said  Company  do,  by  proper 
Vf  sftm^nts    instrument,  guarantee  the  sufficiency  of  such  securities,  and  the  due 
in  Court,      payment  of  interest  at  the  rate  of  4^  per  cent,  per  annum,  half- 
yearly,  on  the  moneys  so  invested  from  the  date  of  the  receipt  by  the 
Company  of  the  money  for  each  investment,  and  also  the  due  repay- 
ment of  the  principal  moneys  so  invested;  and  upon  further  condi- 
tion that  in  case  the  said  Company  makes  an  investment  as  afore- 
said at  a  higher  rate  than  6  per  cent.,  then  the  said  Company  is 
to  pay  interest  thereon  to  the  Court  at  the  rate  of  4%  per  cent.; 
and  upon  further  condition  that  the  said  Company  is  to  satisfy  tlie 
Official  Guardian  of  the  said  High  Court  of  the  sufficiency  of  the 
security  as   to  value,   and   he  is  to  certify  the  same  to  the  Court 
before  the  cheque  issues  for  each  investment.     J.  A.  Rule  521." 
See  R.  S.  O.  1887,  c.  157,  s.  4. 

This  Rule  was  modified  by  Rule  1269  and  Rule  1393  of  23rd 
March,  1895,  which  are  also  unrepealed,  and  are  as  follows: 

"1269.  Whereas  under  Rule  191  it  is  provided  that  the  invest- 
ment of  the  moneys  in  Court  by  the  Toronto  General  Trusts  Com- 
pany shall  be  subject  to  the  approval  of  the  Official  Guardian  of 
the  High  Court  of  Justice  for  Ontario;  and  whereas  the  Official 
Guardian  has  expressed  his  desire  to  be  relieved  of  the  duty  in 
question: 

It  is  ordered,  pursuant  to  sections  114  and  115  of  the  Judicature 
Act,  that  James  S.  Cartwright,  Esquire,  the  Registrar  of  the 
Queen's  Bench  Division  of  the  High  Court  of  Justice,  be  appointed 
in  the  place  of  the  said  Official  Guardian,  to  discharge  the  said  duty; 
and  that  the  said  The  Toronto  General  Trusts  Company  is  to  satisfy 
the  said  Registrar  of  the  Queen's  Bench  Division  of  the  security  as 
to  value,  and  that  he  certify  the  same  to  the  Court  before  cheques 
issue  for  each  investment,  and  the  said  Company  are  to  pay  into 
Court,  to  the  credit  of  the  surplus  interest  funds,  the  fees  hereto- 
fore paid  to  the  said  Official  Guardian  by  the  said  Company  iii 
respect  of  said  services." 

1393.  (a?)  "Whereas  it  has  become  necessary  owing  to  changed 
financial  conditions,  to  modify  the  rate  of  interest  heretofore 
agreed  to  be  paid  by  the  Toronto  General  Trusts  Company 
upon  moneys  invested  by  the  said  Company  on  behalf  of  tho 
Accountant  of  the  Supreme  Court  of  Judicature;  it  is  ordered,  with 
the  assent  of  Her  Majesty's  Attorney-General,  that  on  and  after  the 
first  day  of  April  next,  the  following  rates  of  interest  shall  be  ac- 
cepted by  the  said  Accountant  from  the  said  Toronto  General  Trusts 
Company  in  lieu  of  those  mentioned  in  Rule  191,  that  is  to  say: 
On  all  investments  made  or  hereafter  to  be  made  by  the  said  Com- 
pany for  the  said  Accountant,  at  or  over  the  rate  of  6  per  cent,  per 
annum,  the  said  Accountant  shall  accept  41/£  per  cent,  per  annum, 
and  on  all  investments  made  or  hereafter  to  be  made  as  aforesaid, 
at  any  lower  rate  than  6  per  cent,  per  annum,  the  said  Accountant 
shall  accept  4  per  cent,  per  annum."  Rule  1393  of  23rd  March, 
1895. 

(a?)  The  Rules  bear  this  number,  the  other  however  was  passed  27th 
December,  1895,  and  came  into  force  on  1st  January,  1896,  and  re- 
lated to  the  Central  Office. 
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82.—  (1)  Any  person  claiming  to  be  interested  in,  gtor 
to  have  a  lien  or  charge  upon,-  or  an  assignment  of,  anyhowand 
money,  stock  or  securities  in  Court,  or  invested  in  the  obtained. 
name  of  the  Accountant  or  other  officer  of  the  Court,  ^  or 
any  portion  thereof,  or  claiming  to  have  the  same  applied 
towards  the  satisfaction  of  any  judgment  or  execution 
against  the  person  to  whose  credit  such  moneys,  stocks  or 
securities  stand,  or  for  whose  benefit  the  same  are  held  by 
the  said  Accountant  or  other  officer,  may,  upon  an  affi- 
davit verifying  his  claim,  apply  to  the  Court  or  a  Judge 
ex  parte,  for  an  order  directing  that  such  money,  stock  or 
securities  shall  not  be  paid  out  or  dealt  with  except  upon 
notice  to.  him.  New.  See  Con.  Kule  192. 

(2)  The  person  obtaining  any  such  order  may  be  or-1 
dered  to  pay  any  costs,  charges  and  expenses  occasioned 


Costs  of. 


thereby  to  any  person  interested  in  the  money,  stock  or 
securities  to  which  such  order  relates.  New.  See  Con. 
Eules  192,  193. 

The  power  to  grant  stop  orders  was  formerly  part  of  the  jurisdic- Jurisdic- 
tion of  the  Court  of  Chancery,  and  now,  under  The  Judicature  Act, tion  *° . 

,     ,  .      ,,      TT-    u   /i  grant  stop 

is  vested  m  the  High  Court.  orders. 

This  Rule,  therefore,  applies  to  the  moneys  and  investments  in 
Court,  in  any  action  in  the  High  Court,  which  are  vested  in  the 
Accountant  of  the  Supreme  Court. 

The  object  of  the  Rule  is  to  define  the  cases  in  which  a  stop  order 
may  be  granted,  and  prevent  injustice  being  done  by  the  grant- 
ing of  stop  orders  ex  parte.  The,  applicant  for  a  stop  Oj-der 
is  always  required^to  submit  to  bf  bound  by  the  terms  of  tb^is 
Rule  as  a  condition  of  getting  the  stop  orde.r.  See  Fornj  of  order  No. 
3T8  in  the  AppcndixT 

No  petition  is  necessary  under  this  Rule:  see  also  Mack  v.  Postle, 
1894,  2  Ch.  454.  An  affidavit  verifying  the  applicant's  claim,  i.e., 
shewing  his  title,  is  all  that  is  required:  see  Wood  v.  Vincent,  4  Beav. 
419;  Quarman  v.  Williams,  5  Beav.  133. 

The  effect  of  a  stop  order  is  simply  to  prevent  the  payment  out  of  Object  of 
money,  or  the  transfer  of  securities  in  Court,  to  the  person  appearing  st°P  order, 
on  the  books  of  the  Accountant  to  be  entitled  thereto,  without  notice 
being  first  given  to  the  person  who  obtains  the  stop  order.     Nothing 
is  decided  thereby  ns  to  th<*  rights  of  thf>  pnrtipg!  Lucas  v.  Peacock,  9 
T*Afl^     ITT        A     fltnn     order     hq.p     no     pffprt     mitil     delivered    to    the 
Accountant,    but,   the^  payment   out   mav  be   staved  for  twenty-four 
fiours,  on  lodging  a  caveat  with  tliat  officer. 

Stop  orders  may  be  granted  against  a  fund  in  Court,  on  the  appli-  When 
cation  of  an  execution   creditor  of  the  party   entitled  to  the  f  und :  granted. 
Wilson  v.  McCarthy,  7  P.  R.  132;  Courtoy  v.  Vincent,  15  Beav.  486. 
A  motion  by  a  judgment  creditor  who  had  not  obtained  execution 
was  refused:  Brooke  v.  Brooke,  before  Ferguson,  J.,  28th  May,  1884; 
but  granted  in  Steckle  v.  Byers,  10  C.  L.   T.  41;  and  by  Boyd,  C., 
in  Tweed  v.  Larocque  (2nd  June,  1890),  where  it  was  also  held  to  be 


222 

Rule  82. 


CONSOLIDATED   RULES. 


Applica- 
tion to 
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Effect  of 
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on  prior- 
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unnecessary  to  issue  executions  where  the  assets  to  be  reached 
consisted  of  money  in  Court,  and  the  costs  of  stop  orders  instead 
were  allowed:  see  also  Stuart  v.  Grough,  15  Ont.  App.  309.  A^ 
stop  order  may  be  obtained  on  a  fund  ord^rpd  to  bp  pniH  ipfrft  flnnrt 
though  it  has  not  been  actually  paid  inj  Shaw  v.  Hudson,  48  L.  J.  Chy. 
689;  but  not  when  it  is  neither  in  Court,  nor  ordered  to  be  paid  in: 
Wellesley  v.  Mornington,  11  W.  R.  17. 

Sometimes  the  stop  order  is  followed  by  an  application  for  pay- 
ment to  the  party  obtaining  it,  such  a  motion  is  of  course  made  on 
notice  to  all  parties  interested  in  the  fund:  Re  Gilchrist,  Bohn  v.  Fife, 
7  P.  R.  430,  including  any  other  persons  who  have  obtained  stop 
orders  against  the  fund:  see  Hulkes  v.  Day,  10  Sim.  41. 

Where  the  party  obtaining  the  stop  order  does  not  move  for  an 
order  for  payment  to  him  of  the  fund,  the  opposite  party  may  move 
for  payment  out  notwithstanding  the  stop  order,  or  may  move  to 
discharge  the  stop  order;  such  motions  must,  of  course,  be  made  on 
notice  to  the  person  who  has  obtained  the  stop  order. 

Payments  made  by  the  Accountant  to  a  second  assignee  before 
notice  of  a  prior  assignment  will  not  be  disturbed:  Cottingham  v« 
Cottingham,  11  Ont.  294. 

An  order  for  payment  out  to  a  party  entitled  was  made  notwith- 
standing a  stop  order  had  been  lodged  by  a  mortgagee  of  a  person 
who  had  a  contingent  interest  in  the  fund,  but  whose  interest  never 
actually  vested,  and  without  notice  to  the  mortgagee:  Vernon  v.  Croft, 
58  L.  T.  919;  36  W.  R.  778.  This,  however,  seems  like  adjudicating 
upon  a  man's  rights  in  his  absence,  and  is  a  precedent  that  will  no 
doubt  be  very  cautiously  followed. 

A  mortgagee  of  a  fund  in  Court  is  not  entitled  to  have  the  whole 
fund  paid  out  where  it  exceeds  the  amount  due  under  his  mortgage; 
but  only  sufficient  to  satisfy  his  debt:  see  Re  Bell,  1896,  1  Cff.  1; 
76  L.  T.  391;  Hockey  v.  Western,  1898,  1  Ch.  350. 

Priorities. — As  between  specific  chargees  on  a  fund,  a  subsequent 
chargee  hazing  at  the  time  pj^his^advance  notice  of  the  priorjcharge. 
cannot  obtain  priority  over  it  by  first  obtaining  a  stop  order  against 
the  fund:  Livesey  v.  Harding,  23  Beav.  141;  Brearcliff  v.  Dorring'ton, 
4  D.  G.  &  S.  122;  Sicayne  v.  Sicayne,  11  Beav.  463;  Re  Holmes,  29  Ch. 
D.  786;  but  if  he  had  no  notice  of  the  prior  charge  when  making  his 
own  advances,  he  may  gain  priority  over  it  by  first  obtaining  a  stop 
order,  even  though  he  do  so  after  notice  of  the  prior  charge:  76., 
Greening  v.  Beckford,  5  Sim.  195;  and  see  Stephens  v.  Green,  Green  v. 
Knight,  72  L.  T.  83;  but  as  between  parties  having  no  specific  charge 
against  the  fund;  e.g.,  execution  creditors,  he  who  first  obtained  a 
rtop  order  formerly  gained  priority:  Thomas  v.  Cross,  2  Dr.  &  S.  423; 
but  now  the  fund  will  be  distributed  among  all  creditors  rateably 
according  to  the  principle_nf  The,  Crrrntnrst'  Tf^iief  Act,  K.  S7  07  c.  7S: 
Dawson  v.  Moffait,  11  Ont.  484;  22  C.  L.  J.  31;  and  see  rn_u  Ji\*i  'ifnT, 
17  P.  R.  201;  but  an  execution  creditor  cannot  by  obtaining  a  stop 
order  acquire  priority  over  a  prior  charge,  legal,  or  equitable:  Re 
Bell,  Carter  v.  Stadden,  54  L.  T.  370.  See  also  Cottingham  v.  Cot- 
tingham, 11  Ont.  294. 

Where  a  fund  had  been  directed  to  be  carried  over  to  another 
account,  and  it  was  subsequently  discovered  that  the  person  entitled 
to  the  fund  was  a  debtor  to  the  estate  from  which  the  fund  was 
carried  over,  it  was,  nevertheless,  held  that  specific  chargees  on  the 
fund  after  it  had  been  carried  over  were  entitled  in  priority  to  the 
claims  of  the  parties  in  the  original  suit:  Re  Eyton,  Bartlett  v.  Charles, 
45  Ch.  D.  458;  63  L.  T.  336. 
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Where  a  trust  is  being  administered  by  the  Court,  the   trustees  Rules 
cease  to  have  any  power  over  it,  and  a  notice  to  them  of  an  incum-  83-86. 
brance  will  not  give  the  party  giving  the  notice  priority  over  a  prior 
incumbrancer  who  has  not  given  notice;  a  stop  order  in  such  a  case  is 
the  most  effectual  notice:  Pinnock  v.  Bailey,  23  Ch.  D.  497;  48  L.  T. 
811;  Mutual  Life  Assurance  Company  v.  Langley,  26  Ch.  D.  686;  51  L. 
T.  284;  Mack  v.  Postle,  1894,  2  Ch.  449;  71  L.  T.   153;  GottvngUam 
v.  Cottingham,  11  Ont.  294;  but  see  Stephens  v.  Green,  1895,  2  Ch.  148; 
72  L.  T.  574. 

The  priority  acquired  by  a  stop  order  extends  only  to  the  charge  in 
respect  of  which  it  was  obtained:  MacLeod  v.  Buchanan,  33  Beav.  234; 
4  D.  J.  &  S.  265. 

To  ascertain  the  effect  of  a  stop  order  tSe  Court  may  look  not 
merely  at  the  ordering  part,  but  also  at  'anything  else  appearing  on 
the  face  of  the  order:  Mack  v.  Postle,  1894,  2  Ch.  449. 

The  stop  order  cannot  defeat  the  rights  of  third  parties  to  the  fund:jstop  order 
thus,   the  lien   of  a   solicitor  on   the   fund,   cannot  be   defeated   by|9annot  de- 
obtaining  a  stop  order  against  his  client,  even  under  an  assignment  Jg 


Haymes  v.  Cooper,  33  Beav.  431. 

Costs  of    obtaining  a  stop    order    are    not    given   as  of    course:  Costs. 
Grimsby  v.  "Webster,  8    W.  R.   755;    Hoole    v.  Roberts,  12    Jur.  108; 
Waddilove  v.  Taylor,  6  Ha.  307;  the  applicant  may  be  ordered  to  pay 
the   costs   of   parties   unnecessarily   notified:   Glazbrook   v.    Gillatt,   6 
Beav.  611. 

13.  TAXING  OFFICERS. 

^3.   There  shall  be  two  or  more  taxing  officers  of  the  Taxing 
Supreme  Court  at  Toronto.     Con.  Rule  194. 


84.  Every  Local  Registrar,  Local  Master,  Deputy  Reg- 
istrar  and  Deputy  Clerk  of  the  Crown,  shall  be  a  Local  officers. 
Taxing  Officer.     Con.  Rule  195. 

85.  Every  Local  Taxing  Officer,  shall,  subject  to  the  Powers 
provisions  of  Rules  1167  to  1171,  inclusive,  in  actions  be  Taxhig1 
gun  or  pending  in  his  office  be  entitled  to  tax  all  bills  of  Officers 
costs,  including  counsel  fees,  subject  only  to  appeal  to  a 
Judge  of  the  High  Court.     This  Rule  shall  not  apply  to 
cases  in  which  infants  are  concerned,  unless  the  Official 
Guardian  is  the  guardian  ad  litem  for  the  infants.     Con. 
Rule  196. 


All  Taxing  Officers,  shall,  for  the  purposes  of  any  Powers  of 
taxation,  have  power  to  administer  oaths  and  take  evidence, 
direct  production  of  books  and  documents,  make  certifi- 
cates, and  give  general  directions  for  the  conduct  of  tax- 
ations before  them.     Con.  Rule  197. 

Substantially  to  the  same  effect  as  Eng.  (1883)    R.  27  (25). 
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Rules  Taxing    officers    have    power  to  call  evidence  on  taxations  before 

87-89.  them:  Williamson  v.  Town  of  Aylmer,  12  P.  R.  129. 

Where  the  taxing  officer  refused  to  proceed  until  the  plaintiff  was 
produced  for  examination  as  to  a  retainer,  and  he  was  out  of  the 
jurisdiction,  the  taxing  officer  was  directed  to  examine  other 
witnesses,  and  if  unable  to  decide  as  to  the  retainer  then,  to  report 
to  a  Judge  in  Chambers:  /&. 

Where  solicitor  and  client  contradict  one  another  in  affidavits,  the 
taxing  officer  should  allow  oral  evidence  to  be  taken  under  this  Rule: 
Re  Evans,  35  W.  R.  546. 

There  is  no  power  to  direct  shorthand  notes  of  evidence  before  him 
without  the  consent  of  the  parties:  Re  Hilleary  v.  Taylor,  36  Ch.  D. 
262;  unless  Rule  457  is  applicable  in  such  a  case,  which  does  not  seem 
to  have  been  contemplated,  as  that  Rule  deals  with  an  examination 
authorized  under  other  provisions. 

14.  BARRISTERS  AND  SOLICITORS. 


Barristers'  87.  There  shall  be  one  Koll  of  Barristers-at-Law,  and 
all  persons  admitted  to  the  Bar  of  Ontario  shall  sign  the 
same  and  take  the  prescribed  oaths.  See  Con.  Rule  200. 

solicitors'  88.  There  shall  be  one  Roll  of  Solicitors  of  the  Supreme 
Court  of  Judicature  for  Ontario,  and  all  persons  admitted 
as  solicitors  shall  sign  the  same  upon  taking  the  prescribed 
oaths.  Con.  Rule  198. 

striking          89.  In  a  case  appearing  to  justify  investigation,  it  shall 
offroiiT      be  competent  for  the  Court,  in  lieu  thereof,  to  issue  an 
order  calling  upon  the  solicitor  to  answer  the  matters  ap- 
pearing on  affidavit  or  otherwise.     Con.  Rule  201. 

The  Court  of  Appeal,  as  well  as  the  High  Court,  has  power  to 
strike  a  solicitor  off  the  rolls:  R.  S.  O.  c.  174,  s.  3  (3):  Re  White- 
head,  28  Ch.  D.  615. 

Answering      Answering  Affidavits.— This  is   usually   a  preliminary  measure- 
affidavits.    to  gee  wnether  a  motion  to  strike  a  solicitor  off  the  rolls  need  be 
resorted  to. 

In  Burton  v.  Earl  of  Chesterfield,  9  Jtir.  373,  it  was  said  that  the 
motion  could  not  be  made,  calling  on  an  attorney  to  answer  the 
affidavits  and  at  the  same  time  to  show  cause  why  he  should  not  be 
struck  off  the  rolls;  and  in  that  case  the  rule  was  confined  to  calling 
on  him  to  answer  the  affidavits.  In  a  later  case,  however,  the  rule 
nisi  was  granted  in  the  double  form:  Re  Blake,  3  E.  &  E.  34;  and  see 
Re  Grueber,  63  L.  T.  Jour.  637. 

Where  the  motion  is  confined  to  calling  on  the  solicitor  to  answer 
affidavits  simply,  and  the  Court  is  of  opinion  that  his  answer  is  in- 
sufficient, the  practice  at  law  has  been  to  enlarge  the  motion  to  a 
future  day,  intimating  to  the  solicitor  that  he  may  be  further  heard 
on  that  day,  why  he  should  not  be  struck  off:  Re  Wright,  12  C.  B.  N. 
S.  705;  Re  H.,  31  L.  T.  730. 
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In  order  to  give  the  Court  jurisdiction  to  entertain  an  application  Rule  89. 
for  a  solicitor  to  answer  matters  contained  in  an  affidavit,  or  to 
strike  him  off  the  rolls,  it  is  not  necessary  that  the  misconduct  of 
which  he  is  accused  should  arise  strictly  between  solicitor  and  client: 
Re  Aitken,  4  B.  &  Aid.  47;  Re  Attorney,  39  U.  C.  Q.  B.  171;  Re  Knight, 
1  Bing.  91;  Re  Blake,  3  B.  &  E.  34;  Re  Hill,  L.  R.  3  Q.  B.  543;  Re 
Chandler,  22  Beav.  353;  and  see  Re  Cutts,  16  L.  T.  715;  Re  Keays,  13 
C.  P.  282;  Re  Solicitor,  80  L.  T.  Jour.  103;  Re  Strong,  53  L.  T.  694; 
55  L.  T.  3;  31  Ch.  D.  273. 

Where  in  the  course  of  a  cause,  evidence  of  fraudulent  conduct  on 
the  part  of  a  solicitor  is  brought  to  light,  the  Court  may  sua  sponte 
direct  proceedings  to  be  taken  against  the  offending  solicitor:  Goodwin 
v.  Oosnell,  2  Coll.  457,  462;  Wheatley  v.  Bastow,  Re  Collins,  7  D.  M.  & 
G.  261,  588;  Re  Toms,  3  Chy.  Ch.  204,  215;  Re  Currie,  25  Gr.  338; 
Re  Solicitor,  27  Gr.  77;  Thorndyke  v.  Hunt,  5  Jur.  N.  S.  879;  or  upon 
the  application  of  any  party  interested:  Cave  v.  Cave,  43  L.  T.  158. 

Striking  off  Roll.— A  solicitor  may  be  struck  off  the  rolls  for  Striking  off 
fraudulent  conduct  as  a  trustee:  Re  Chandler,  supra,  where  the  appli- the  Roll« 
cation  was  made  by  the  cestui  que  trust;  and  see  Thorndyke  v.  Hunt, 
supra;  Dolland  v.  Johnson,  2  Jur.  N.  S.  633;  or  for  fraudulently 
abusing  the  confidence  of  a  client:  Re  Martin,  6  Beav.  337;  Re  J.  C.  M. 
&  J.  M.,  24  W.  R.  Ill;  or  for  obtaining  a  client's  money  to  discharge 
alleged  liabilities  of  the  client  which  did  not  exist:  Re  H.,  31  L.  T. 
730;  Re  Strong,  31  Ch.  D.  273;  55  L.  T.  3;  or  for  getting  a  false 
affidavit  sworn,  and  without  authority  instructing  counsel  to  consent 
to  payment  of  money  out  of  Court:  Wheatley  v.  Bastow,  7  D.  M.  & 
G.  261,  558;  or  for  falsely  representing  an  injunction  to  have  been 
granted:  Kimpton  v.  Eve,  2  V.  £  B.  352;  or  for  making  an  interlinea- 
tion in  an  affidavit  after  it  had  been  sworn:  Erskine  v.  Adeane,  18  Sol. 
Jour.  573;  10  C.  L.  J.  209;  or  for  committing  perjury,  Seton  652;  or 
for  revealing  the  secrets  of  a  client:  Re  Cutts,  16  L.  T.  7T5; 
Cholmondeley  v.  Clinton,  19  Ves.  261;  or  for  persuading  his  client  to 
give  him  money  to  be  used  for  bribing  a  jury  before  whom  the  client 
was  to  be  tried  for  a  criminal  offence:  Re  Titus,  5  Ont.  87;  or  where 
he  has  been  convicted  of  crime  and  sentenced  to  imprisonment,  as, 
e.g.,  for  being  a  party  to  the  use  of  premises  as  a  disorderly  house: 
Re  Solicitor,  69  L.  T.  148,  522,  8.  C.,  sul  nom.  Re  Weare,  1893,  2  Q. 
B.  439;  or  for  misappropriating  fees  paid  to  him  to  be  paid  to 
counsel:  Re  Lewis,  95  L.  T.  Jour.  85;  or  borrowing  large  sums  of 
money  from  a  client,  who  has  just  attained  his  majority,  without 
giving  proper  security:  Re  Solicitor,  1894,  1  Q.  B.  254;  70  L.  T.  27. 

Where  the  application  against  a  solicitor  is  made  on  the  ground  of 
fraud,  the  fraud  must  be  clearly  proved;  the  Court  wrill  not  infer  an 
equivocal  action  to  have  been  fraudulent:  Re  Stewart,  L.  R.  2  P.  C. 
88;  Re  S-,  14  C.  P.  323. 

The  Court  refused  to  make  an  order  on  the  production  merely  of  a 
certificate  that  the  solicitor  had  been  struck  off  the  roll  of  a  Colonial 
Court:  Re  Solicitor,  1898,  1  Q.  B.  331;  77  L.  T.  661. 

Under  R.  S.  O.  c.  174,  s.  29,  a  solicitor  may  be  struck  off  the  rolls  Non-pay- 
for    default  of    payment  of    money  received    by  him  as  a  solicitor:  ment  of 
Anon,  12  C.  L.  J.  204;  Re  Knowles,  16  P.  R.  408.    Where  considerable 
sums  had  got  into  the  hands  of  a  solicitor  who  made   default  in 
payment,   but  the  client  issued  execution  upon  the  order   directing 
payment,  it  was  held  that  he  had  treated  the  claim  as  a  debt,  and  a 
subsequent  motion  to  strike  the  solicitor  off  the  rolls  for  non-payment 
J.A. — 15 


226  CONSOLIDATED   RULES. 


Rule  89.  was  therefore  refused:  Re  Fletcher,  28  Gr.  413;  see  also  Ex  p.  White 
Sewing  Machine  Co.,  12  C.  L.  T.  256;  but  the  English  cases  on  which 
these  decisions  were  based  have  been  since  overruled :  In  re  Grey,  1892, 
2  Q.  B.  440.  And  where  the  client  had  sued  the  solicitor  for  the 
money  and  failed  on  the  ground  that  his  claim  was  barred  by  the 
Statute  of  Limitations;  it  was  held  that  he  could  not  afterwards 
resort  to  summary  proceedings  against  the  solicitor  without  any 
allegation  of  misconduct:  Sittingoourne  &  S.  Ry.  Co.  v.  Lawson,  80  L. 
T.  Jour.  448.  The  Court  will  not  exercise  its  summary  jurisdiction 
over  a  solicitor  to  compel  repayment  of  a  loan:  Re  Bryant,  50  L.  T. 
450;  unless  the  loan  has  been  fraudulently  obtained  by  the  solicitor 
from  his  client:  see  Re  Strong,  supra. 

Where  the  application  is  to  strike  a  solicitor  off  the  roll  for  non- 
payment of  money,  it  should  be  made  in  Court,  and  if  the  order  is 
granted  it  may  direct  payment  by  the  solicitor  within  a  specified 
time,  or  in  default  that  he  be  struck  off.  Upon  default"  no  further 
order  is  necessary,  but  the  applicant  must  move,  on  notice  to  the 
solicitor,  to  have  the  roll  brought  into  Court  for  the  purpose  of 
having  the  name  struck  off:  Re  Bridgman,  16  P.  R.  232;  Re  Advocates, 
18  C.  L.  T.  159;  and  see  Re  W.,  72  L.  T.  679.  On  the  roll  being 
brought  into  Court,  the  officer  of  the  Court  will,  in  open  Court,  on 
the  direction  of  the  Court,  strike  the  name  off  the  roll. 

The  order  to  strike  off  the  roll  for  non-payment  of  money,  issues  in 
respect  both  of  the  specific  moneys  ordered  to  be  paid,  and  also  the 
costs  of  the  application:  In  re  Knowles,  16  P.  R.  408;  and  see  In  re 
Solicitor,  1895,  2  Ch.  66. 

The  Court  will  not  on  a  summary  application  against  a  solicitor 
for  payment  of  money  alleged  to  be  in  his  hands,  make  it  a  term  of 
an  order  for  the  delivery  and  taxation  of  his  bill,  that  on  non-payment 
of  what  shall  be  found  due,  he  be  struck  off  the  roll,  where  there 
appears  to  be  a  bona  fide  dispute  as  to  whether  there  is  anything  in 
the  solicitor's  hands  at  all,  such  a  provision  being  regarded  as  an 
unnecessary  slur  on  the  solicitor's  professional  character:  Re  Ross, 
16  P.  R.  482. 

A  summary  application  for  payment  of  money  will  not  be  enter- 
tained against  a  solicitor,  as  against  whom  no  professional  miscon- 
duct can  be  alleged,  even  though  he  may  be  liable  to  an  action:  J6. 

Repayment,  pending  a  motion  to  strike  off  the  rolls,  of  money 
fraudulently  obtained,  is  no  purgation  of  the  offence:  Re  JET.,  31  L. 
T.  730;  nor  is  it,  where  the  money  was  properly  obtained,  but  mis- 
appropriated: Re  Solicitor,  62  L.  T.  Jour.  446.  But  when  a  solicitor 
has  been  struck  off,  it  is  a  condition  precedent  to  restoration  that 
he  shall  have  made  full  restitution,  or  made  the  best  efforts  in  his 
power  thereto,  and  shall  satisfy  the  Court  as  to  the  propriety  of  his 
conduct  in  the  meantime:  Re  Poole,  L.  R.  4  C.  P.  350;  Ex  parte  PyTce, 
6  B.  &  S.  703.  And  the  Law  Society  must  be  notified  of  any  appli- 
cation to  restore  to  the  rolls,  a  solicitor  who  has  been  struck  off  for 
misconduct:  Re  Solicitor,  19  C.  L.  J.  234. 

Where  a  solicitor  is  struck  off  the  rolls  for  misappropriating  the 
moneys  of  his  client,  the  order  directing  him  to  be  struck  off  may 
properly  contain  a  reference  to  ascertain  the  amount  for  which  he 
is  liable  and  direct  him  to  pay  the  amount  so  to  be  ascertained,  and 
payment  may  be  enforced  against  him  even  after  he  has  been  struck 
off:  Re  Strong,  31  Ch.  D.  273;  55  L.  T.  3. 
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Suspension  from  Practice.— Instead  of  striking  a  solicitor  off  Rule  89 
the  roll  for  misconduct,  the  Court  may,   if  it  see  fit,  suspend  him  Suspen 
from  practice  for  a  specified  period:  thus,  for  antedating  a  marriage sion. 
settlement  in  order  to  make  it  appear  to  have  been  executed  before 
marriage,  a  solicitor  was  suspended  from  practice  for  five  years:  Re 
Parry,  98  L.  T.  Jour.  404;  and  see  Erskine  v.  Adeane,  18  Sol.  Jour. 
573;  Re  Hill,  L.  R.  3  Q.  B.  543;  Re  Blake,  3  E.  &  B.  34;  Re  Officer, 
95  L.  T.  Jour.  299;  Re  Russell,  95  L.  T.  Jour.  300;  Re  Solicitor,  1894, 
1  Q.  B.  254;  70  L.  T.  27;  Re  Solicitor,  61  L.  T.  842;  Re  Lewis,  95  L.  1 
Jour.  85,  where  the  solicitor  was  suspended  until  restitution  should 
be  made  to  the  client.     In  some  cases,  though  the  solicitor  has  been 
exonerated  from  fraud,  he  has  nevertheless  been  ordered  to  pay  the 
costs  of  proceedings  against  him,  where  the  circumstances  were  such 
as  to  call  for  investigation:  Re  Holland,  95  L.  T.  Jour.  160. 

Where  a  solicitor  has  been  suspended  for  misappropriating  the 
moneys  of  his  clients,  he  will  not  necessarily  be  struck  off  the  rolls 
on  being  subsequently  convicted  of  embezzlement  in  reference  to  the 
same  transaction:  Re  Solicitor,  61  L.  T.  842. 

Restoration  to  Roll. — A  solicitor  who  has  been  struck  off  the  Bestoration 
roll,  after  conviction  of  a  criminal  offence,  may  be  restored  to  thetolto11' 
roll,  if  there  are  circumstances  justifying  it:  Re  Brandreth,  64  L.  T. 
739;  and  see  Re  Poole,  L.  R.  4  C.  P.  350;  Ex  p.  Pylce,  6  B.  &  S.  703; 
Re  Solicitor,  19  C.  L.  J.  234. 

Appeal. — An  order  striking  a  solicitor  off  the  rolls  is  not  a  criminal  Appeal, 
proceeding  and  is  appealable:  Re  Hardwick,  49  L.  T.  584. 

Leave  to  appeal  to  Her  Majesty  in  Council  from  an  order  striking 
a  barrister  off  the  roll  of  a  Colonial  Court  was  given,  and  the  order 
reversed  by  the  Judicial  Committee  of  the  Privy  Council,  on  the 
ground  that  the  facts  did  not  warrant  the  order:  In  re  Renner,  1897, 
A.  C.  218. 

Restitution,   etc.,   on  Summary  Application, — Where    negli-  Kestitu- 
gence  or  other  breach  of  duty  is  committed  by  a  solicitor  in  a  matter  ^Q^e  ^* 
of  which  the  Court  has  seisin,  the  Court  can  summarily  order  the  negligence 
solicitor,   as  its  officer,  to  make   good  the  loss  actually  occasioned  °r  otlier 
thereby,    but    cannot    mulct    him    in    damages    for    his    misconduct:  duty  c 
Marsh  v.  Joseph,  1897,  1  Ch.  213. 

A  solicitor  may  on  a  summary  application  be  compelled  to  make 
good  moneys  improperly  obtained  out  of  Court,  through  negli- 
gence on  his  part;  thus,  a  solicitor  who,  at  the  request  of  a  third 
person,  applied  as  solicitor  for  a  person  entitled  to  money  in  Court 
for  payment  out  of  the  money,  and  by  reason  of  the  fraud  of  the 
third  person,  and  on  forged  affidavits,  improperly  obtained  payment 
of  the  money,  without  ever  having  had  any  direct  communication 
with  the  person  for  whom  he  acted;  he  was  ordered  on  a  summary 
application  to  refund  the  money  so  obtained:  Slater  v.  Slater,  1897, 
1  Ch.  222,  note.  And  where  it  is  brought  to  the  attention  of  the 
Court  that  money  has  been  improperly  obtained  out  of  Court  by  a 
solicitor,  the  Court  may  sua  sponte  direct  proceedings  to  be  taken  to 
compel  him  to  refund  it:  see  Re  Central  Bank,  per  Burton,  C.J.,  24 
Ont.  App.  at  p.  473. 

The  Court  may  also,  in  exercise  of  its  summary  jurisdiction  over  Costs 
solicitors,  order  a  solicitor  to  pay  the  costs  of  proceedings  instituted 
by  him  without  authority:  Nurse  v.  Durnford,  13  Ch.  D.  764;  41  L. 
T.  611;  Re  Savage,    15  Ch.   D.  557;   or  where  by  his  negligence  a 
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Rnles          cause  has  been  tried  as  undefended,  which  was  intended  to  be  de- 
90-92.          fended,  a  new  trial  may  be  ordered,  and  the  solicitor  ordered  to  pay 

costs  so  occasioned,  as  between  solicitor  and  client:  Re  Resisigny,  3 

Taunt.  484. 

Where  an  action  is  carried  on  by  a  solicitor  on  an  agreement  to 
indemnify  his  client  against  costs,  the  solicitor  is  personally  liable 
for  the  costs,  if  the  action  fail:  Cockle  v.  Whiting,  1  R.  &  M.  43;  Re 
Jones,  L.  R.  6  Chy.  497,  and  this  liability  may  be  summarily  enforced: 
/&. ;  and  where  a  solicitor  agreed  to  charge  no  "  solicitor's  fees,"  this 
was  held  to  include  fees  as  counsel,  when  the  solicitor  himself  acted 
as  counsel:  Re  Solicitors,  33  C.  L.  J.  245. 

Undertaking  of  Solicitor — Enforcing. — A  solicitor,  being  an 
officer  of  the  Court,  his  undertaking,  given  in  his  professional 
capacity,  whether  in  an  action  or  not,  will  be  enforced  on  a  summary 
application  to  the  Court:  Woodfln  v.  Wray,  51  L.  J.  Chy.  427;  97  L. 
T.  Jour.  41;  Swyny  v.  Harland,  1894,  1  Q.  B.  707. 

90.  A  book  to  be  called  "  The  Solicitors'  and  Agents' 
Book  "  shall  be  kept  in  the  Central  Office  to  be  there  in- 
spected by  any  party  or  solicitor  or  his  clerk  without  fee; 
and  every  solicitor  having  an  office  or  carrying  on  his  busi- 
ness within  the  said  city,  shall  cause  to  be  entered  in  such 
book  (in  alphabetical  order)  his  name  and  place  of  business 
or  some  other  proper  place  within  the  city  where  he  may 
be  served  with  pleadings,  notices,  orders,  warrants,  and 
other  documents,  proceedings  and  written  communications ; 
and  as  often  as  any  such  solicitor  changes  his  place  of  busi- 
ness or  the  place  where  he  may  be  so  served  as  aforesaid, 
he  shall  cause  to  be  made  the  like  entry  thereof  in  the  said 
book.    Eules  1  Jan.,  1896,  1423. 

The  entries  required  to  be  made  under  this  Rule  are  compulsory: 
Essery  v.  Q.  T.  Ry.  Co.,  13  P.  R.  219. 

For  the  consequences  of  not  complying  with  this  Rule,  see  Rule  329. 

91.  Every  other  practising  solicitor  shall  cause  to  be 
entered  in  the  said  book  (in  alphabetical  order)  his  name 
and  place  of  business,  and  also  in  an  opposite  column  the 
name  of  some  solicitor  having  an  office^ and  carrying  on 
business  in  the  city  of  Toronto  as  his  agent.    Rules  1  Jan., 
1896,  1423. 

The  entry  of  a  Toronto  agent  by  solicitors  practising  out  of  Toronto 
is  compulsory:  Essery  v.  G.  T.  Ry.  Co.,  supra.  See  also  Rule  329. 

solicitors'  ^     92.   Every  Deputy  or  Local  Registrar  shall  keep  in  his 
bookamnt3  office  a  book  to  be  called  "The  Solicitors'  and  Agents' 
Book,"  in  which  each  solicitor  residing  elsewhere  than  in 
the  County  Town,  and  not  having  an  office  there,  may 
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specify  the  name  of  an  agent,  being  a  solicitor  of 
Supreme  Court,  and  having  an  office  in  such  County  Town, 
upon  whom  all  pleadings,  notices,  orders,  warrants,  and 
other  documents,  proceedings  and  written  communications 
in  relation  to  business  conducted  in  the  office  of  the  Local 
Master,  Deputy  Clerk  of  the  Crown,  Deputy  or  Local 
Registrar  of  such  County  may  be  served.  Rules  1  Jan., 
1896,  1423. 

The  entry  of  the  name  of  an  agent  in  the  books  required  to  be  kept 
under  this  Rule  is  optional:  Essery  v.  O.  T.  Ry.  Co.,  supra.  If  the 
entry  is  made,  services  may  be  effected  accordingly:  see  Rule  329; 
but  service  on  an  agent  is  not  good  service  on  the  principal,  unless 
the  agent  is  booked  as  agent  under  this  Rule:  Robinson  v.  Robinson, 
13  P.  B.  51. 

In  England  a  town  and  a  country  firm,  having  certain  partners  in 
common,  are  treated  as  the  same  firm,  and  not  as  principals  and 
agents:  Re  Borough  Com.  &  Bdg.  Soc.,  1894,  1  Ch.  289. 

15.    SHORTHAND  REPORTERS. 

93.  All  copies  of  evidence  required  to  be  furnished  by 
the  official  shorthand  reporters  shall  be  obtained  and  paid 
for  through  such  officer  as  may  from  time  to  time  by  Rule  of 
Court  or  Order  in  Council  be  named  for  the  purpose.    New. 

By  order  in  council  of  10th  March,  1887,  Mr.  Clark,  one  of  the 
taxing  officers,  was  appointed  to  receive  the  moneys  payable  for 
copies  of  evidence  furnished  by  the  regular  shorthand  writers,  and 
he  was  required  to  pay  the  moneys  into  Court  to  the  credit  of  "  The 
Shorthand  Reporters'  Account,"  and  his  successor  in  office  (Mr.  Mc- 
Andrew)  is  now  the  person  to  whom  applications  for  copies  of  the 
shorthand  reporters'  notes  should  be  made. 

See  Jud.  Act,  ss.  169-171. 

16.    EXPERTS. 

94.  The  Court  may  obtain  the  assistance  of  merchants,        n 
engineers,  accountants,  actuaries*  or  scientific  persons,  in  service  of 
such  way  as  it  thinks  fit,  the  better  to  enable  it  to  determine  expei 
any  matter  in  evidence  in  any  cause  or  proceeding,  and 

may  act  on  the  certificate  of  such  persons.    Con.  Rule  207. 

It  is  only  the  Court  that  is  authorized  to  obtain  the  assistance  of  Master 
experts.     A  Master  to  whom  a  cause  is  referred,  has  no  authority  to^n"i?v 
employ  experts  for  the  purpose  of  assisting  him  to  come  to  a  con-SSSS, 
elusion  on  matters  referred  to  him:  Re  Robertson,  Robertson  v.  Robert- 
son, 24:  Gr.  55o;  Mildmay  v.  Lord  Methuen,  1  Drew.  216-  16  Jur    965- 
but  see  contra,  Re  London  &  Birmingham  Ry.  Co.,  6  W.  R'  141-  and  see 
Rule  683,  note. 

Where,  however,  the  Master  had,  at  the  instance  of  the  plaintiff,  Costs  of 
and  with  the  consent  of  the  creditors,  in  an  administration  suit    em-exPertmay 
ployed  an  expert,  and  the  parties  received  the  benefit  of  his  services  fcjS8* 
without  objection,  the  Court  on  appeal  by  the  creditors  refused  to  properly 
disallow  the  costs  incurred:  Re  Robertson,  Robertson  v.  Robertson   supra  e 
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Kule  94.  This  Rule  gives  a  wide  discretion  to  the  Court  as  to  the  manner  in. 
which  experts  shall  be  employed;  but  it  does  not  apparently  give  the 
Court  power  to  direct  experts  to  be  employed  for  the  purpose  of 
giving  evidence  as  witnesses,  it  appears  merely  to  enable  the  Court 
to  procure  the  assistance  of  experts  for  the  purpose  of  getting  their 
opinions,  on  the  evidence  adduced  by  the  parties,  or  upon  a  view  of 
the  locus  in  quo:  see  Endericick  v.  Allden,  88  L.  T.  Jour.  12. 

In  Broder  v.  Saillard,  24  W.  R.  456,  the  Judge  at  the  trial,  appoint- 
ed an  independent  surveyor  to  make  a  report,  and  at  the  adjourned 
hearing  his  report  was  handed  to  the  Judge;  the  Judge  thought  that 
two  points  should  be  stated  more  fully,  and  he  directed  the  surveyor 
to  make  an  addition  to  his  report,  observing  that  he  preferred  not  to- 
allow  the  surveyor  to  be  sworn  as  a  witness,  as  he  was  acting  in  a 
qua  si- judicial  capacity. 

Cases  in           Where  there  is  contradictory  evidence  on  a  scientific  question  the 
expert         Court  is  at  liberty  to  employ  an  independent  expert  to  give  advice 
appointed,  upon  which  the  Court  may  form  its  judgment:  Badische  Anilin,  etc., 
v.  Levinstein,  24  Ch.  D.  156. 

An  expert  has  been  employed  to  ascertain  the  effect  of  a  dam  on 
the  water  penned  back:   Hawkins   v.   Mahaffy,  29  Gr.   326;   and  the 
amount  of  encroachment  of  alluvium  on  a  sea  shore:  Attorney-General 
v.  Chambers,  4  DeG.  &  J.  55,  58;  and  as  to  the  effect  of  using  steam- 
boats on  a  canal:  Case  v.  Midland,  Ry.  Co.,  27  Beav.  247.     As  to  the 
circumstances  under  which  the  Court  will  send  an  expert,  to  report 
in  the  case  of  a  suit  to  abate  a  nuisance:  see  Slavin  v.  North  Bance- 
peth  Coal  Co.,  L.  R.  9  Chy.  705;  Ende-rwick  v.  Allden,  supra. 
Court  can-      Where  a  plaintiff  proves  himself  entitled  to  an  injunction  against  a 
not  refuse   nuisance,  or  other  injury,  the  Court  cannot,  before  pronouncing  judg- 
lief  against  ment,  order  an  expert  to  be  employed,  for  the  purpose  of  ascertain- 
nuisance     ing  the  best  mode  of  removing  the  nuisance,  etc.,  even  though  the 
quirvinade  injunction  to  wnicn  tne  plaintiff  is  entitled  be  a  difficult  one  for  the 
by  expert    defendant  to  obey:    Attorney-General  v.  Colney  Hatch  Asylum,  L.  R.  4 
how  it  may  Chy.   146;   and  a  general  inquiry  as   to  what   ought  to  be  done  to 
abatttl        preserve  the  plaintiff's  light  and  air  was  refused:  Stokes  v.  City  Office 
Co.,  13  W.  R.  537.      But  after  judgment,  the  opinion  of  an  expert 
may  be  taken,  as  to  the  time  which  ought  to  be  allowed  for  carrying 
it  into  effect:  Attorney-General  v.  Merthyr  Tydfll,  5  W.  R.  148. 

In  the  Baltic  Co.  v.  Simpson,  24  W.  R.  390,  it  was  held  that  the 
Court  ought  not,  under  15  &  16  Viet.  c.  80,  s.  42,  or  sec.  57  of  the 
Jud.  Act  (now  R.  S.  O.  c.  62,  s.  29),  to  make  an  order  before  trial, 
appointing  a  scientific  person  to  report  on  a  question  of  fact. 

Where  a  matter  is  referred  by  the  Court  to  an  expert  for  report,  a 
formal  order  of  reference  to  him  should  be  drawn  up;  but  where  art 
expert  acted,  and  made  his  report,  without  this  having  been  done, 
the  Court  acted  on  the  report  notwithstanding  the  objection:  Ender- 
wick  v.  Allden,  88  L.  T.  Jour.  12. 

Appoint-  Where  an  expert  is  employed,  it  is  not  absolutely  necessary  that 
mentmay  the  appointment  should  be  made  in  the  presence  of  the  parties r 
be  ex  parte  Re  Londf)n  &  Birmingham  Ry.  Co.,  6  W.  R.  141. 

Expert  An  expert  cannot  call  witnesses:  Morris  v.  Llanelly  Ry.  Co.,  W.  N. 

cannot  call  jgflg  46'  and  his  report  is  not  conclusive:  Ford  '.  Tynte,  2  D.  J.  &  S. 
witnesses.  127;  '^nson  v.  Oin,  16  W.  R.  306. 

Assessors        TJnder  the  Jud.  Act,  s.  101,  the  Court  may  call  in  the  aid  of  one 

'  or  more  assessors  specially  qualified,  and  may  try  or  hear  a  cause  or 

matter  wholly,  or  partially,  with  the  assistance  of  such  assessors. 

Where  experts  are  called  in  to  act  as  assessors  their  powers   ar<» 
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merely  advisory,  and  the  Court  is  not  bound  to  adopt,  or  follow,  the  Rule  94. 
advice  which  they  may  offer.     Assessors  sit  with  the  Judge  and  hear 
the  evidence  upon  which  their  advice  is  required.     It  has  not  been 
usual  for  them  to  take  any  oath  of  office. 

The  Court  cannot  after  the  evidence  has  been  taken  in  an  action 
call  in  the  aid  of  experts  as  assessors,  and  base  its  judgment  on  their 
opinion  as  to  the  result  of  conflicting  testimony  of  a  technical 
character:  Wright  v.  Collier,  19  Ont.  App.  298;  not  even  though  the 
assessors  are  so  called  in  with  the  consent  of  the  parties:  Ib. 

Under   The  Arbitration  Act,   sec.   28,   any  question   arising  in  any  Reference 
cause  or  matter  may  be  referred  to  a  Judge  of  a  County  Court,  official  to  experts 
referee,  or  to  any  referee  agreed  on  by  the  parties,  for  inquiry  and  under  R.  S. 
report,  and  in  this  way  the  assistance  of  experts  may  be  obtained.  ^  ^j62'  ^ 
And  under  sec.  29  a  cause  or  matter  may,  in  certain  cases  therein 
mentioned,  be  referred  to  a  special  referee  (if  the  parties  so  agree) 
for  trial. 

No  power  it  will  be  seen  is  given  to  the  Court  under  sec.  28  or  29, 
to  refer  a  cause  to  anybody  but  a  Judge  of  a  County  Court,  or  an 
official  referee,  except  by  consent  of  the  parties.  Where,  therefore, 
a  reference  is  required  under  those  sections  to  an  expert,  it  would 
seem  the  parties  must  agree  on  the  referee  to  be  named.  It  is  possible, 
however,  that  this  Rule  may  be  held  so  to  amplify  the  power  of  the 
Court  as  to  enable  it  to  refer  causes  for  the  purposes  mentioned  in 
sections  28  and  29,  to  special  referees  of  its  own  nomination,  indepen- 
dently of  the  consent  of  the  parties. 

Where  a  reference  is  directed  to  an  expert  for  inquiry  or  report  un- 
der sec.  28,  or  for  trial  under  sec.  29,  that  is,  of  course,  an  exception 
to  the  rule  laid  down  in  Morris  v.  Llanelly  Ry.  Co.,  supra,  tbat  he 
cannot  call  witnesses:  see  Rules  648,  650. 

Where  a  question,  or  a  cause  or  matter,  is  referred  to  a  special  re-  Expert 
feree  under  sec.  28  or  29,  his  report  is  appealable  in  the  same  way  evidence, 
and  within  the  same  time  as  a  Master's  report:  see  Rules  654,  769. 

Where  an  expert  is  required  to  give  evidence,  his  evidence  should  be 
given  viva  voce,  as  the  Court  as  a  general  rule  discourages  the  taking 
of  such  evidence  by  commission:  The  Attorney-General  v.  Gooderham, 
10  P.  R.  259. 

Where  parties  adduce  quasi  expert  evidence,  it  is  not  open  to  the 
Court,  upon  a  trial  by  jury,  to  withdraw  the  case  from  the  jury, 
because,  in  the  opinion  of  the  Court,  the  witnesses  are  incompetent  to 
give  expert  evidence,  but  the  evidence  must  be  submitted  quantum 
valeat',  e.g.,  in  an  issue  in  which  the  mental  capacity  of-  a  testator 
was  in  question,  the  evidence  of  witnesses  who  spoke  to  his  mental 
capacity  was  held  to  be  admissible,  even  though  the  witnesses  were 
not,  in  the  opinion  of  the  Court,  experts:  Regan  v.  Waters,  10  Ont.  App. 
85.  As  to  the  weight  to  be  attached  to  the  conclusions  of  scientific 
witnesses,  see  Goldsmid  v.  Tunbridge  Wells,  L.  R.  1  Chy.  349. 

Where  the  opinions  of  experts  on  foreign  law  are  conflicting,  the 
Court  may  examine  for  itself  the  texts  books  and  judicial  decisions 
of  the  foreign  country,  in  order  to  arrive  at  a  satisfactory  conclusion: 
Rice  v.  Gunn,  4  Ont.  579;  The  Stettin,  14  P.  D.  142.  The  Court  will 
not  receive  the  opinions  of  experts  as  to  the  proper  construction  of 
a  statute;  e.g.,  the  evidence  of  surveyors  as  to  the  correct  mode  of 
making  a  survey  under  a  statute  is  inadmissible:  Stafford  v.  Bell, 
6  Ont.  App.  273. 

The  costs  incurred  in  order  to  qualify  experts  to  give  evidence 
are  not  taxable  between  party  and  party:  see  McGannon  v.  Clarke,  9 
P.  R.  555. 
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Regular 
sittings  of 
Court  of 
Appeal. 


Extra  sit- 
tings may 
be  ap- 
pointed. 


1.  COURT  OF  APPEAL. 

95.  There  shall  be  five  regular  sittings  of  the  Court  of 
Appeal  in  ti^e  year  for  the  hearing  of  arguments,  com- 
mencing on  tne  second  Tuesday  in  JanuaryJ\the  first  Tues- 
day in  March,  t^e  second  Tuesday  in  May,  t^e  first  Tues- 
day in  Septemberjxand  the  second  Tuesday  inNNTovember, 
or  in  case  any  of  thhse  days  shall  be  a  legal  holwjay,  then 
on  the  next  juridical  osur.  Con.  Rule  208,  amended. 


9  6.  Such  further  sittings  may  be  held  as  may  be  neces- 


71. 


sary  or  convenient  for  theMespatch  of  business,  and\m 
such  case  due  notice  of  the  time,  of  holding  the  same  shaij 
be  given.  tCon.  Rule  209. 

2.  HIGH  COURT. 
(i)  Distribution  of  Duties  amongst  the  Judges. 

97.  In  case  a  Judge  of  the  High  Court  assigned  to  any 
duty  is  unable  to  act,  or  in  case  some  special  work  requires 
to  be  done  by  a  Judge  for  which  no  appointment  has  been 
made,  it  shall  be  competent  for  any  two  of  the  Presidents 
of  Divisions  of  the  High  Court,  by  writing,  under  their 
hands,  to  assign  the  particular  work  or  duty  to  any  Judge 
of  the  High  Court.  Rules  of  1  Jan.,  1896, '1427  (213  A.). 

(ii)  Weekly  Sittings  at  Toronto. 

weekfy  °f      ^^'  ^  Judge  shall  be  at  Osgoode  Hall  every  week,  ex- 

Court.        cept  during  vacations,  for  the  purpose  of  disposing  of  all 

business,  except  trials,  which  may  be  transacted  by  a  single 


Distribu- 
tion of 
"work 
amongst 
Judges. 


Consolidated  Rules  95  and  96  are  hereby  repealed. 
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Judge.     All  applications  in  respect  to  such  business  are  to 
be  made  to  him.     Rules  29  Dec.,  1893,  1276  (210). 

The  Judge  sitting  in  the  Weekly  Court  has  no  jurisdiction  to  en- 
tertain an  appeal  from  an  order  of  a  Judge  of  the  High  Court  made 
in  a  criminal  proceeding:  Reg.  v.  Graham,  29  Ont.  193. 

99.  The  business  of  the  weekly  sittings  shall  be  as  fol-  Business. 
lows:    Monday  and  Friday,  Chambers;  Tuesday,  Wednes- 
day  and  Thursday,  Court.     Rules  29  Dec.,  1893,  1276, 
211;  Uan,  1896,  '  1424. 


100.  All  Court  business,  except  ex  parte  motions,  shall 
be  entered  on  a  list  for  the  proper  day,  and  shall  be  dis- 
posed of  in  the  order  of  entry,  unless  otherwise  directed 
by  the  Judge.    Rules  29  Dec.,  1893,  1276,  212. 

101.  The  proper  officer  shall  make  out  and  transmit  to  causelist. 
the  Clerk  of  the  Weekly  Court  a  list  of  all  business  set 

down  for  argument  in  the  Weekly  Court.  Rules  of  1  Jan., 
1896,  1426. 

102.  All  papers  relating  to  proceedings   in  the  Weekly  Filing  pa- 
Court  at  Toronto  shall  be  filed  in  the  Registrars'  office.  Registrars 
Rules  1  Jan.,  1896,  1501,  amended.  office- 

103.  All  documents  sent  from  local  offices  to  Toronto  Transmis- 
for  use  in,  the  Weekly  Court  shall  be  sent  to  The  Central  p^wto  $ 
Office,  and  the  necessary  return  postage  or  express  charge  Toront° 
shall  be  transmitted  therewith.     Rules  29   Sept.,   1894, 

1382;  1  Jan.,  1896,  1425. 

(iii)  Weekly  Sittings  at  Ottawa  and  London. 
These  Rules  are  from  the  Statute  58  Viet.  c.  12,  sees.  95,  et  seq. 

1O4  —  (1)  Subject  to  the  Rules  of  Court,  Sittings  of  the  |?*i^J  *t' 
High  Court  of  Justice  shall  be  held  at  Ottawa  and  London  at  Ottawa 
respectively  at  least  once  one  day  in  each  week,  except  dur- 
ing vacations;  and  all  proceedings  in  any  action  or  matter  Matters 
which  may  be  heard  and  disposed  of  before  a  Judge 
Court,  or  by  a  Judge  in  Chambers  (not  including  such  pro-  a*  '  3.uch 

j.  •      j.1        r?      ,    •  -i       !  -i          -i    T  i  sittings. 

ceedmgs  as  may  in  the  first  instance  be  heard  and  disposed 
of  by  the  Master  in  Chambers  or  Local  Judge),  may  be 
heard  and  determined  at  such  Weekly  Sittings  in  the  cases 
following  : 

(a)  Where  the  solicitors  for  all  parties  reside  in  the 
county  in  which  the  sittings  are  held; 


Rule  99  is  repealed  and  the  following  is  substituted  therefor  : 
99.  The  business  of  the  Weekly  Sittings  shall  be  as  follows  :    Tuesday  and 
Friday,  Chambers.     Monday,  Wednesday  and  Thursday,  Court. 
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(ty  ®r  w^ere  such  solicitors,  who  do  not  so  reside,  con- 
sent in  writing  under  their  hands  to  the  proceeding  being 
heard  at  such  sittings; 

(c)  Or  where  such  solicitors  as  do  not  so  reside  or  so  con- 
sent as  aforesaid  shall  have  registered  their  names  in  the 
book  to  be  kept  as  hereinafter  provided; 

(d)  Or  where  the  solicitors  for  all  parties  are  so  resident 
or  consent  as  aforesaid  with  the  exception  of  the  solicitor 
for  the  party  on  whose  behalf  and  at  whose  instance  the 
proceeding  is  being  taken; 

(e)  Or  where  the  party  making  and  entitled  to  make 
an  ex  parte  motion  sees  fit  to  make  it  at  said  sittings; 

(/)  Or  where  any  Rules  of  Court  made  hereafter,  or 
where  any  Court  or  Judge  may  direct  any  proceedings  to 
be  heard  at  such  sittings.  58  Y.  c.  12,  s.  95. 


5ttien  sat0      (^)  Upon  the  written  request  of  a  majority  of  the  prac- 
ottawa  and  tising  solicitors  resident  at  Ottawa  and  London,  or  either 
°n'      of  them,  the  Judges  of  the  High  Court  may  by  Rule, 
passed  as  provided  by  section  134  (x)  of  The  Judicature 
Act,   1895,   substitute  monthly  or  semi-monthly  sittings 
in  either  or  both  of  the  said  cities,  as  the  case  may  be,  in 
lieu  of  such  Weekly  Sittings.     58  Y.  c.  12,  s.  96. 
(a?)  See  now  Jud.  Act,  sec.  124. 


5.  Proceedings  under  Rules  104  to  112  inclusive 
to  include,  shall  be  deemed  to  include  motions,  petitions,  special  cases, 
appeals  and  other  proceedings  and  matters  generally  which 
by  the  law  and  practice  of  the  said  Court  may  be  heard 
and  disposed  of  by  a  single  Judge  in  Court  as  aforesaid. 
58  Y.  c.  12,  s.  101. 

Practice.  1O6.  The  Rules  relating  to  setting  down  and  giving 
notice  of  motions  and  other  matters  before  a  Judge  in 
Court,  or  in  Chambers  in  Toronto,  shall  mutatis  mutandis 
apply  to  proceedings  under  Rules  104  to  112.  58  Y.  c. 
12,  s.  104. 

Duties  of        10*7.  The  Deputy  Clerk  of  the  Crown  or  Local  Regis- 

"Dpvmf'v 

cierks        trar  at  Ottawa  and  London  respectively,  shall  in  regard  to 

Registrars,  matters  under  Rules  104  to  112,  perform  the  duties  per- 

taining to  the  Registrars'  office  and  Clerk  of  the  Weekly 
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Court  or  Clerk  in  Chambers  at  Osgoode  Hall.     58  Y.  c. 
12,  s.  99. 


.  "Where  proceedings  are  taken  under  the  provisions  Fees. 
of  Kules  104  to  112,  no  greater  fees  shall  be  taxed  as  be- 
tween party  and  party  or  between  solicitor  and  client  than 
would  have  been  taxable  had  such  proceedings  been  carried 
on  in  accordance  with  the  previously  existing  practice.  58 
V.  c.  12,  s.  102. 


1OO.  To  avoid  the  necessity  of  a  Judge  attending  when 
there  is  no  business,  all  proceedings  to  be  brought  on  at  be  heard 
any  such  Weekly  Sittings  shall  be  entered  for  that  pur-a1 
pose  with  the  Deputy  Clerk  of  the  Crown  or  Local  Regis- 
trar on  or  previously  to  the  day  next  but  one  before  the 
day  appointed  for  the  sittings;  and  it  shall  be  the  duty  of 
the  Deputy  Clerk  or  Local  Registrar  on  the  evening  of  the 
last  day  for  making  such  entries  to  notify  by  mail  or  tele- 
graph the  Senior  Registrar  of  the  High  Court  at  Toronto, 
or  any  other  officer  of  the  High  Court  named  for  the  pur- 
pose from  time  to  time  bv  the  Court,  as  to  whether  any 
and  what  business  has  been  so  entered,  and  the  sai$L  Senior 
Registrar  or  other  officer  shall  forthwith  by  note  in  writing 
inform  the  Judge  appointed  to  attend  at  such  sittings;  and 
if  no  business  has  been  so  entered  it  shall  not  be  necessary 
for  any  Judge  to  attend.  58  V.  c.  12,  s.  97. 

110.  —  (1)  Where  the  Judge  whose  duty  it  is  to  hold  where 
such  sittings  is  not  able  to  hold  the  same  on  the  day  ap-unab?eto 
pointed  for  that  purpose,  such  sittings  may  be  presided  over  ?heeday°n 
by  some  other  Judge  of  the  High  Court  or  by  a  Judge  of  fixed< 
any  County  Court  in  Ontario,  or  by  one  of  Her  Majesty's 
Counsel  learned  in  the  law  appointed  for  Upper  Canada 

or  for  the  Province  of  Ontario  upon  such  Judge  of  a 
County  Court  or  Counsel  being  requested  by  a  Judge  of 
the  High  Court  to  attend  for  that  purpose. 

(2)  Such  Judge  or  Counsel  while  holding  the  sittings 
shall  possess  all  the  powers  and  authorities  of  a  Judge  of 
the  High  Court.  58  Y.  c.  12,  s.  103. 

111.  Solicitors  desiring  to  be  registered  shall  file  with  Form  of 
the  Deputy  Clerk  of  the  Crown  or  Local  Registrar  at  the  by  «oiici-°: 
place  of  such  sittings  a  request  to  the  effect  following:         S^t^ST 

registered. 
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I  (or  in  the  case  of  a  firm,  we)  hereby  request  the  De- 
puty Clerk  of  the  Crown  (or  Local  Registrar)  of  the  High 
Court  at  Ottawa  (or  London)  to  register  my  (or  our)  name 
as  consenting  to  the  hearing  and  disposal  at  the  sittings  of 
the  High  Court  at  Ottawa  (or  London  as  the  case  may  be) 
of  all  proceedings  in  which  I  (or  we)  may  be  acting  as  soli- 
citor (or  solicitors)  as  provided  by  The  Judicature  Act, 
1895,  and  Rules  of  Court.  58  V.'  c.  12,  s.  98. 

SS/*       112 — CO  A   book  .to   be   called   " The    Carleton    (or 
Middlesex)  consent  register  "  shall  be  kept  by  the  Deputy 

Clerk  of  the  Crown  or  Local  Registrar  at  Ottawa  and  Lon- 
don respectively,  wherein  shall  be  recorded  such  requests 
as  aforesaid  and  the  names  of  the  local  agents  (if  any)  of 
the  solicitors  filing  the  said  request;  and  such  solicitors 
so  registered  shall  be  deemed  to  have  consented  to  the 
hearing  at  the  said  sittings  of  any  proceeding  that  may 
lawfully  be  made  thereat. 

(2)  The  book  shall  be  open  to  inspection  by  any  solicitor 
or  his  clerk  without  fee  or  reward. 

(3)  A  solicitor  who  files  such  request  may  at  any  time 
withdraw  the  same  by  giving  to  the  same  officer  notice  in 
writing  to  that  effect  as  respects  future  actions.     In  re- 
spect of  actions  begun  before  such  withdrawal  the  order  of 
a  Judge  made  on  notice  shall  be  necessary.     The  Deputy 
Clerk  or  Local  Registrar  upon  receiving  such  notice  of 
withdrawal  or  such  order  of  a  Judge  shall  forthwith  make 
an  entry  thereof  in  the  said  book. 

(4)  The  Judge  holding  any  such  sittings  shall  take  judi- 
cial notice  of  the  said  book  and  the  entries  therein.     58  Y. 
c.  12,  s.  100. 

(iv)  Sittings  for  Trials. 


Tlie  Judges  of  the  High  Court  of  Justice  (four 
of  whom  shall  form  a  quorum  for  the  transaction  of  busi- 
ness) shall  appoint  the  days  upon  which  the  Assizes  and 
sittings  for  trials  shall  be  held.  Con.  Rule  213;  Rules  1 
Jan.,  1896,  1427  (213  B). 

Sittings  for  trial  of  non-jury  actions  at  Toronto  are  appointed  from 
time  to  time  as  occasion  may  require,  and  are  ordinarily  held  for 
about  10  consecutive  weeks,  between  1st  February  and  1st  June, 
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and  about  10  consecutive  weeks  between  1st  September  and  Decem-  Rules 
ber,   and   separate  sittings   are  appointed  for  the  trial  of  criminal  114-116. 
cases  in  the  spring  and  autumn. 

Two  sittings,  one  for  jury,  and  one  for  non-jury  cases,  between 
January  and  June,  and  two  similar  sittings,  between  1st  September 
and  about  20th  December,  are  ordinarily  appointed  at  each  county 
town. 

(v)  Vacation  Business. 

114.   One  or  more  of  the  Judges  of  the  High  Court  vacation 
shall  be  selected  at  the  commencement  of  each  Long  Vaca- 
tion, for  the  hearing  in  Toronto  during  Long  and  Christ- 
mas Vacations  of  all  such  applications  as  may  require  to 
be  promptly  heard.     Con.  Rule  214,  amended. 

By  the  former  Rule  214,  and  Eng.  (1883)  R.  955,   a  more  com-     . 
plicated     provision   was    made    for    attendance  of    Judges   during 
vacation. 

No  provision  is  made  for  the  attendance  of  the  Court  of  Appeal, 
or  Judges  thereof,  in  vacation. 

No  business  is  heard  by  the  vacation  Judges,  except  such  as  re- 
quires "  to  be  promptly  heard  "  within  the  meaning  of  the  above 
Rule.  As  to  what  is  vacation  business,  see  also  Re  Wigan  Junction 
Railway  Co.,  L.  R.  10  Chy.  541.  No  Judges  except  the  vacation 
Judges,  or  those  sitting  for  them,  can  dispose  of  business  in  vacation: 
Per  Lush,  and  Lopes,  JJ.,  24th  September,  1877.  But  query. 


115.  All  applications   within  the  jurisdiction   of   the 
Master  in  Chambers  which  require  to  be  immediately  or  vacation. 
promptly  heard  during  Long  Vacation  shall  be  heard  by 

one  of  the  following  officers,  viz.,  the  Master  in  Ordinary, 
the  Master  in  Chambers,  and  the  Registrars  of  the  High 
Court,  who  shall  arrange  among  themselves  at  the  com- 
mencement of  each  Long  Vacation  on  what  days  and  for 
what  period  each  shall  act;  and  in  the  absence  of  such 
arrangement  the  duty  shall  devolve  upon  the  said  officers 
in  rotation,  beginning  with  the  junior  officer,  in  order  of 
appointment,  and  they  shall  so  sit  in  rotation  at  least  one 
day  in  each  week.  Rules  1  Jan.,  1896,  1428. 

(vi)  Divisional  Courts. 

116.  —  (1)  Unless  otherwise  ordered,  sittings  of  Divi-  sittings  of 
sional  Courts  shall  commence  on  the  first  Monday  of  each  courts. 
month  (except  during  the  Long  and  Christmas  Vacations)  ; 

and  shall  continue  to  sit  for  two  weeks  (except  on  Satur- 
days and  public  holidays  and  on  any  days  falling  in  any 
Vacation)  unless  the  business  before  the  Court  is  sooner 
disposed  of. 
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Rule  117.  (2)  "Where  the  first  Monday  in  a  month  falls  in  any 
Vacation  the  Sittings  shall  commence  on  the  first  Monday 
after  the  expiration  of  such  Vacation;  and  where  the  first 
Monday  in  the  month  is  a  public  holiday  the  Sittings  shall 
commence  on  the  first  juridical  day  thereafter.  Rules  of 
9  Jan.  1897,  1511. 

Further  sittings  are  sometimes  provided  under  sec.  69  during  the 
months  in  which  circuit  sittings  are  not  being  held. 


*roctob~e        H'7-  In  addition  to  the  proceedings  and  matters  else- 

taken         where  in  these  Rules  or  by  Statute  expressly  provided  for, 

Divisional  the  following  proceedings  and  matters  shall  be  heard  and 

courts.       determined  before   the   Divisional   Courts;    but   nothing 

Pi?  l  2A      herein  contained  shall  take  away  or  limit  the  power  of  )a 

'  single  Judge  to  hear  and  determine  any  such  proceedings 

or  matters   in   any  case    in   which  he  has  heretofore   had 

/)  J  /)   i     j-  power  to  do  so  (a),  or  require  any  interlocutory  proceed- 

//-/6-j-Qg  therein,  heretofore  taken  before  a  single  Judge,  to  bo 

taken  before  a  Divisional  Court: 

Of.  Eng.  (1883)  R.  884,  and  sec.  67  of  the  Jud.  Act,  supra. 

Proceedings  directed  by  any  Statute  to  be  taken  be- 
fore the  Court,  and  in  which  the  decision  of  the 
Court  is  final  (&). 

Cases  of  Habeas  Corpus,  in  which  a  judge  directs  that 
a  motion  for  the  writ,  or  the  writ  be  made  re- 
turnable before  a  Divisional  Court. 

Other  (c)  cases  where  all  parties  agree  that  the  same 
n       ffuL.   /  2  3  f      ^e  near^  before  a  Divisional  Court. 

.  ^on.  Eule  219-     Rules  of  *  Jan->  1896>  1430>  1431- 

See  also  sees.  66  and  67  of  the  Jud.  Act. 

(a)  These  matters,  except  so  far  as  has  since  been  otherwise  pro- 
vided by  Statute  or  Rule,  are  the  matters  which  were  defined  in 
R.  S.  O.  (1877)  c.  50,  s.  281,  which  was  as  follows: 

R.  S.  O.  281.  All  matters  which  according  to  the  law  or  practice  prevailing 

(1877)  c.  50,   before  the  24th  day  of  March,  1874,  had  been  heard  in  the  Court  of 
s-  281'  Queen's  Bench  or  Common  Pleas,  before  the  full  Court  in  Term,  or 

in  the  Practice  Court,  with  the  exception  of  motions  for  a  new  trial 
on  account  of  some  error  on  the  part  of  the  Judge  before  whom  the 
trial  was  held,  motions  to  enter  or  set  aside  a  nonsuit,  or  any  other 
matters  being  in  the  nature  of  an  appeal  from  the  decision,  judgment 
or  order,  of  a  single  Judge;  or  such  matters  as  the  Judges  of  the 
said  Courts  may  by  Rule  or  Order,  appoint  to  be  heard  before  the 
full  Court,  shall  unless  a  Judge  otherwise  directs,  be  heard  and  dis- 
posed of  in  the  first  instance  by  a  single  Judge  sitting  under  the 
20th  section  of  the  Act  respecting  the  Courts  of  Queen's  Bench 
and  Common  Pleas.  See  37  V.  c.  7,  ss.  17  and  29. 


.  Consolidated  Rule  117  is  amended  by  adding  to  the  proceedings  and 
matters  which  it  is  thereby  provided  shall  be  heard  and  determined  by  the 
Divisional  Courts  the  following  :  Proceedings  for  or  in  relation  to  the  quashing  of 
convictions  or  orders. 
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(6)  For  example  proceedings  under  the  Overholding  Tenants  Act,  Rules 
K.  S.  O.  c.  171:  Re  Scottish  Ont.  and  Man.  Land  Co.,  21  Ont.  676.        118,  119. 

For  the  appellate  business  which  may  come  before  a  Divisional 
Court,  see  the  Jud.  Act,  s.  75,  supra,  p.  120. 

(c)  Instead  of  "  other  "  the  Eng.  Rule  has  "  special."  Before  the 
Jud.  Act  of  1895  (58  V.  c.  12,  s.  71),  the  words  "  other  cases  "  did 
not  include  appeals  from  judgments  or  orders  of  a  Judge  sitting  in  the 
Weekly  Court,  no  appeal  then  lying  in  such  a  case  to  the  Divisional 
Court,  and  it  was  held  that  consent  could  not  give  jurisdiction:  Re 
Wilson  and  County  of  Elgin,  16  P.  R.  150.  See,  however,  Beatty  v. 
O1  Connor,  5  Ont.  731,  737.  The  cases  in  which  this  clause  applies  are 
probably  those  which  a  single  Judge  might  dispose  of,  but  which 
from  their  importance  or  for  other  good  reason  the  parties  agree  to 
bring  before  the  Divisional  Court  in  the  first  instance:  see  Court  v. 
Scott,  32  U.  C.  C.  P.  148. 

A  Divisional  Court  ought  not  to  entertain  applications  to  quash  by- 
laws, but  qucere  wrhether  a  Divisional  Court  has  not  jurisdiction: 
Landry  v.  Ottawa,  11  P.  R.  442. 

A  Divisional  Court  has  no  jurisdiction  in  appeal  from  an  order 
under  R.  S.  O.  c.  164,  s.  12,  dispensing  with  a  wife's  concurrence  in 
a  bar  of  her  dower:  Re  Rush,  28  C.  L.  J.  127.  The  Judge  under  that 
provision  acts  not  as  a  Judge  in  Chambers,  but  as  a  persona  designata 
for  the  purposes  of  the  Act:  Re  McMillan  &  the  Guelph  Junction  Ry.  Co., 
12  P.  R.  294.  As  to  appeals  in  such  cases,  see  R.  S.  O.  c.  -76,  s.  6. 

An  appeal  from  an  award  under  The  Railicay  Act,  51  V.  c.  29,  s. 
161  (D.),  should  not  be  to  a  Divisional  Court,  but  to  a  Judge  in 
Court:  Re  Potter  &  Central  Counties  Ry.,  16  P.  R.  16. 

A  Divisional  Court  has  no  jurisdiction  to  entertain  appeals  from 
orders  of  a  Judge  in  Chambers  made  under  the  Dominion  Winding-up 
Act  (R.  S.  C.  c.  129):  Re  Sarnia  Oil  Co.,  15  P.  R.  182;  Re  Central 
Bank,  (Divisional  Court,  16  June,  1898);  the  appeal  in  such  cases  is 
to  the  Court  of  Appeal:  R.  S.  C.  c.  129,  s.  74. 

For  the  proceedings  and  matters  elsewhere  prescribed  to  be  taken 
before  Divisional  Courts:  see  Jud.  Act,  ss.  67,  73-80,  pp.  113,  119, 
and  Rules  770,  777.  778.  797. 

The  .jurisdiction  of  Divisional  Courts  is  strictly   limited  by  these 
provisions.     It  has,  therefore,  no  power  to  hear  an  apnea]  frnm  sT 
Referee  or  Master,  except  tne  Master  in  Ordinary^  (Rule  770):  Clarke 

v    Jn.<m.4.e.*fvn.    Q  fl    T,     TV    97-   r>r  frnm  th<*    |yingtPr  in""CVinmV>Arg-   Ball  V. 

Cathcart,  16  Ont.  525;  as  these  are  provided  for  by  Rules  767-772. 

118.  All  business  before  a  Divisional  Court,  except  ex  cause  list. 
parte  motions,  shall  be  set  down  in  the  Registrars'  office 
upon  payment  of  the  proper  fees.     Rules  of  1  Jan.,  1896, 
1426  and  1432,  amended. 


Six  cases,  in  the  order  of  priority,  in  the  general 
list  of  a  Divisional  Court,  shall  be  set  down  in  a  peremptory 
list  for  argument,  on  each  day  excepting  upon  the  last  day 
of  the  sittings.  Con.  Rule  220,  amended. 


240 


CONSOLIDATED   RULES. 


CHAPTER  IV. 


ACTIONS— COMMENCEMENT,     PARTI  ES, 

ANCE,  ETC. 


APPEAR- 


1.  FORM    AND    COMMENCEMENT    OF 

ACTION. 

(i)  Writ  of  Summons,  120-131. 
(ii)  Renewal  of  Writ,  132-133. 
(iii)  Indorsement  of  Address,  134- 

136. 

(iv)  Indorsement  of  Claim,  137. 
(v)  Special  Indorsements,  138-142 

2.  DISCLOSURE  BY    SOLICITORS    AND 

PLAINTIFFS,  143-144. 

3.  SERVICE  OF  WRIT  OF  SUMMONS, 

(a)  Generally,  145-150. 

(b)  Married  Women,  151. 

(c)  Infants,  152-156. 

(d)  Lunatics,  etc.,  157,  158. 

(e)  Partners,  223,  231. 
(/)  Corporations,  159-161. 


(g)  Service  out  of  Ontario,  162- 
167. 

4.  APPEARANCE,  ETC. 

(i)  General  Rules,  168-175. 
(ii)  Disputing  amount  only,  176. 
(iii)  Dower,  177-179. 
(iv)  Recovery  of  land,  180-184. 

5.  PARTIES. 

(i)  Generally,  185-208. 
(ii)  Third  party  procedure,  209- 

216. 

(iii)  Guardians,  217-221. 
(iv)  Actions    by    and     against 

firms,  222-231. 

6.  JOINDER  OF   CAUSES    OF    ACTION, 

232-237. 

7.  CROWN  ACTIONS,  238-241. 


1.  FORM  AND  COMMENCEMENT  OF  ACTION. 


(i)  Writ  of  Summons 


12O.  All  actions  shall  be  commenced  by  the  issue  of  a 
writ  of  summons  (a),  which  shall  be  prepared  by  the  plain- 


All  actions 
commenc- 
ed by 

summons,  tiff  (&),  and  shall  contain  the  names  of  the  parties  and  the 
characters   in   which  they  sue  and   are    sued  (c),  and   the 
office  (d)  in  which  and  the  time  within  which  the  defend- 
ant is  to  enter  his  appearance,  and  shall  be  indorsed  with  a 
ii  .  short  statement  of  the  nature  of  the  plaintiff's  claim  (e). 

3   (%{(.  ty.  Con.  Kule  224.     Kules  of  1  Jan.,  1896,  1433. 

(a)  See  Eng.  (1883)  R.  1. 
(6)  See  Eng.   (1883)  R.  3. 

(c)  See  Eng.  (1883)  R.  14. 

(d)  See  Eng.  (1883)  Rs.  25,  26. 

(e)  See  Eng.  (1883)  Rs.  11-13,  16-18. 

Every  writ  must  have  the  full  title  of  the  action,  including  the 
names  of  all  the  defendants,  but  need  only  be  directed  to  the  parti- 
cular defendant  or  defendants  intended  to  be  served  with  it.  Where 
different  times  have  to  be  mentioned  for  different  defendants  to 
appear,  the  proper  course  is  to  issue  concurrent  writs:  Traill  v.  Porter, 
1  L.  R.  Ir.  60;  see  Burt  v.  Bowen,  8  Times,  28. 
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The  term  "  action  "  is  defined  by  the  Act  (s.  2),  to  be  a  civil  pro-  Rule  120. 
ceeding  commenced  by  writ  or  in  such  other  manner  as  may  be  pre-  Actions 
scribed  by  Rules  of  Court.     See  also  Rule  6  («).     As  to  the  effect  of  generally, 
this  definition,  see  Darcy  v.  Whittaker,  33  L.  T.  778;  24  W.  R.  244; 
and  notes  to  sec.  2  and  Rule  6  (e). 

There  is  to  be  no  special  form  of  writ  for  particular  kinds  of 
actions,  such  as  proceedings  by  capias,  and  against  absconding 
debtors,  in  dower,  replevin,  ejectment,  etc.  See  also  Rules  142,  177, 
1021,  1058,  1067;  all  are  to  be  commenced  by  writ  of  summons.  As 
to  the  former  practice,  see  Holmested  &  Langton,  Jud.  Act,  1st  ed., 
p.  270;  and  Bank  of  Hamilton  v.  AitJcin,  20  Ont.  App.  616. 

Proceedings  appear  to  have  been  instituted  by  a  writ  of  scire  facias 
in  Shaver  v.  Cotton,  16  P.  R.  278. 

The  effect  of  the  J.  A.  Rules  is  to  abolish  the  non-finality  which  a 
judgment  in  ejectment  formerly  had.  A  former  judgment  on  the 
same  question  will  now  sustain  a  defence  of  res  judicata:  Ball  v. 
Cathcart,  16  Ont.  525;  Cochrane  v.  Hamilton  Prov.  L.  S.,  15  Ont.  128. 

An  action  may,  by  amendment  of  the  writ  and  statement  of  claim  Inform- 
be  turned  into  an  action  by  the  Attorney-General  at  the  suit  of  a  ations- 
relator  corresponding  to  an  information  under  the  old  practice,  the 
sanction  of  the  Attorney-General  being  obtained:  Caldwell  v.  Pagham 
Harbour,  etc.,  Co.,  2  Ch.  D.  221;  Wallasey  v.  Gracey,  36  Ch.  D.  599; 
see  Rule  312.  The  title  information  is  no  longer  to  be  used:  Attorney- 
General  v.  Shrewsbury  Bridge,  42  L.  T.  79;  W.  N.  1880,  23;  but  the 
name  of  a  relator  is  to  be  used  where  the  action  does  not  immediately 
concern  the  rights  of  the  Crown:  see  Brooks  v.  Terry,  4  Times,  678. 
Where  the  rights  of  the  Crown  are  immediately  concerned,  the  action 
may  be  brought  by  the  Attorney-General  alone  without  a  relator: 
Atty-Gen.  v.  Logan,  1891,  2  Q.  B.  107;  but  such  an  action  can  only 
be  instituted  by  his  sanction:  see  Attorney-General  v.  Toronto  Street 
Railway  Co.,  2  Chy.  Ch.  165,  and  his  flat  should  be  obtained  and 
indorsed  on  the  writ  and  a  copy  thereof.  The  copy  should  then  be 
filed  under  Rule  123. 

Except  so   far   as  Rule  244  applies,  it  is  irregular  to  proceed  by  Indorse- 
statement  of  claim  upon  a  different  cause  of  action  from  that  men- njie!lt  of 
tioned  in  the  writ:  see  United  Telephone  Co.  v.  Tasker,  59  L.  T.  852, 
and  notes  to  Rules  242  and  244. 

In  case  a  mandamus,  or  an  injunction,  or  a  receiver  is  claimed,  the 
plaintiff  ought  to  indorse  his  writ  accordingly,  though,  if  the  neces- 
sity for  such  relief  arises  incidentally  in  the  course  of  the  action, 
the  Court  has  power  to  give  the  relief  even  if  a  claim  for  it  was  not 
indorsed  on  the  writ:  see  Colebourne  v.  Colebourne,  1  Ch.  D.  690; 
Norton  v.  Gover,  W.  N.  1877,  206.  A  defective  indorsement  may  be 
amended.  A  general  power  of  amending  proceedings  is  given  by 
Rule  312. 

In  an  action  for  administration,  the  writ  should  show  that  such  is 
the  nature  of  the  action,  by  being  entitled  "  In  the  matter  of  the 
estate  of  " :  Re  Jones,  Eyre  v.  Cox,  24  W.  R.  317. 

No  very  precise  indorsement  of  the  nature  of  the  claim  is  required: 
see  Rule  137. 

A  writ  against  A.  O.  &  R.  indorsed  to  have  set  aside  a  deed  from 
A.  to  O.,  and  a  deed  from  O.  to  A.,  was  held  sufficient,  on  motion 
by  R.  to  have  service  on  him  set  aside  as  showing  no  cause  of  action 
against  him:  Gilmore  v.  Orford,  11  P.  R.  437. 
J.A.— i6 
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Rule  121. 

Character 
of  parties. 


Actions  on 
behalf  of 
a  class. 
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Where  a  woman  is  made  a  defendant,  she  ought  to  be  described  in 
the  writ  is  a  spinster,  married  woman,  or  widow:  Tofleld  v.  Robf 
96  L.  T.  Jour.  11;  W.  N.  1894,  74;  Re  Poinons,  W.  X.  1891,  139; 
where  a  plaintiff  sues  on  behalf  of  a  class  it  should  so  appear  in  the 
title  of  the  action,  a  statement  to  that  effect  in  the  body  of  the 
statement  of  claim  is  not  sufficient:  Re  Tottenham,  1896,  1  Ch.  628; 
74  L.  T.  376. 

In  Worraker  v.  Pryer,  2  Ch.  D.  109,  it  was  held  by  Jessel,  M.R.. 
and  in  Re  Boyle,  5  Ch.  D.  540,  by  Bacon,  V.C.,  and  in  Adcock  v. 
Peters,  W.  N.  1876,  139;  2  Charl.  N.  C.  (Court)  288,  by  Malins,  V.C., 
that  in  an  ordinary  creditors'  action  for  administration  of  the  real 
and  personal  estate  of  a  deceased  debtor,  the  action  must  be  by  the 
plaintiff  on  behalf  of  himself  and  all  the  other  creditors;  and  the 
writ  must  be  indorsed  accordingly.  In  the  earlier  case  of  Cooper  v. 
Blissett,  1  Ch.  D.  691,  Hall,  V.C.,  had  taken  a  contrary  view.  In 
the  later  case  of  Eyre  v.  Cox,  24  W.  It.  :>17.  .1.  ss.-l.  M.K..  sai<l  that 
when  it  appeared  in  the  statement  of  claim  that  the  plaintiff  was 
suing  on  behalf  of  himself  and  other  creditors,  it  was  not  necessary 
to  amend  the  writ  by  the  insertion  of  these  words.  See  also  McNab 
v.  Macdonnell,  15  P.  R.  14. 

See  notes  to  Rule  200,  as  to  class  suits. 

Where  a  judgment  for  administration  is  applied  for  under  Rules 
944,  et  seq.,  it  has  not  been  the  practice  to  require  the  style  of  the 
cause  to  shew  that  the  suit  is  on  behalf  of  all  the  creditors,  etc.  See 
also  Re  Blount,  27  W.  B.  865. 

A  statement  of  the  representative  capacity  in  which  a  plaintiff 
sues  cannot  be  supplied  from  allegations  in  plaintiff's  affidavits  on  a 
motion:  Hynes  v.  Fisher,  4  Ont.  78;  but  may  be  shewn  in  the  stat-  - 
ment  of  claim  if  omitted  in  the  writ:  McNab  v.  Macdonnell,  15  T. 
B.  14. 

The  irregularity  of  omitting  to  indorse  the  character  in  wfiich 
the  plaintiff  sues,  if  a  representative  one,  may  be  waived  by  appear- 
ing: /&. 

Where  notice  of  action  is  necessary  it  may  not  be  required  where 
the  principal  relief  sought  is  an  injunction,  and  damages  are  only 
claimed  as  subsidiary  thereto:  see  Flower  v.  Low  Ley  ton,  5  Ch.  D.  347. 

writ  may         121.  The   writ  of   summons   may  be   issued   in   any 

issue  many  ^          -r>    i      r»o/~v 

county.      county.     (Jon.  Kule  230. 

This  Rule  corresponds  substantially  with  the  Eng.  (1883)  B.  23, 
and  with  the  former  practice  in  this  Province  as  respects  transitory 
actions. 

The  writ  in  an  action  for  recovery  of  land  may  under  this  Rule 
issue  in  High  Court  cases  out  of  the  proper  office  in  any  county 
without  reference  to  the  locality  of  the  land,  though  the  trial  must, 
under  Rule  529,  be  in  the  County  where  the  land  lies:  Canada  Per- 
manent, etc.  v.  Foley,  9  P.  B.  273.  In  County  Court  cases  under  K. 
S.  O.  c.  55,  s.  23  (8),  the  action  must  be  brought  as  well  as  tried  in 
the  county  in  which  the  land  is:  B.  S.  O.  c.  55,  s.  36. 

An  action  for  assignment  of  dower  is  an  action  for  the  recovery  of 
land:  McCulloch  v.  McCulloch,  4  C.  L.  T.  252. 


Notice  of 
actions. 
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122.  Writs  of  summons  in  the  county  of  York  shall  be 
issued  out  of  the  Central  Office  and  in  other  counties  byFromw'hat 
either  the  Deputy  Clerk  of  the  Crown  or  Deputy  Regis-  office- 
trar  at  the  option  of  the  plaintiff,  or  in  counties  where 

there  is  a  Local  Registrar,  by  such  Local  Registrar.   Rules 
of  1  Jan.,  1896,  1435. 

123.  The  proper  officer  shall,  on  receiving  a  copy  of^sueof 
the  writ  so  prepared,  to  be  filed  with  him,  issue  the  writ  summons. 
by  signing  and  sealing  the  same  with  his  seal  of  office. 
Rules  of  1  Jan.,  1896,  1434.     Con.  Rules  229,  234. 

See  Eng.  (1883)  R.  33. 

The  issue  of  the  writ  is  not  so  far  a  judicial  act  that  the  Court  will 
not  take  cognizance  of  the  fact  that  it  was  not  issued  till  later  in  the 
day  than  the  cause  of  action  arose:  Clarke  v.  Bradlaugh,  8  Q.  B.  D.  63. 
A  writ  sealed  but  not  signed  was  held  valid:  Archibald  v.  Strathy,  18 
S.  C.  B.  116. 

124.  The  writ  shall  bear  date  on  the  day  on  which  it  is  Date  and 
issued,  and  shall  be  tested  in  the  name  of  the  President  of  writ.  °f 
the  High  Court  of  Justice.     See  Rules  23  June,  1894, 
1307. 

Corresponds  substantially  with  the  Eng.  (1883)  R.  10,  which  also 
provides  that  all  other  writs  shall  be  similarly  tested.  The  date  of 
most  other  writs  is  provided  for  by  Rules  478  and  867,  and  the 
teste  by  the  Forms  given  in  the  App.  Nos.  166-184.  In  Ontario, 
by  section  3,  sub-section  10,  of  The  Judicature  Act,  the  President 
of  the  High  Court  is  "  that  one  of  the  Presidents  of  the  Queen's 
Bench,  Chancery  and  Common  Pleas  Divisions,  who,  for  the  time 
being,  is  first  in  order  of  seniority." 

A  clerical  error  in  the  teste  is  of  no  importance:  Pleasants  v.  East 
Dereham,  47  L.  T.  439;  Wesson  v.  Stalker,  47  L.  T.  444.  See  also 
Rule  312. 

Where  the  teste  was  "  witness,  ,  Lord  High  Chancellor," 

leaving  out  the  name  of  the  Lord  Chancellor,  the  writ  was  held  to 
be  good:  McNay  v.  Alt,  66  L.  T.  832. 

See  Rule  312  as  to  irregularities  in  the  teste  of  writs. 

Absence  from  the  Province  of  the  Judge  in  whose  name  writs  are 
tested,  does  not  render  it  improper  to  teste  writs  in  his  name:  Brett 
v.  Smith,  1  P.  R.  309. 

A  writ  issued  after  the  cause  of  action  accrued,  but  on  the  same 
day  is  good.  The  issue  of  the  writ  is  the  act  of  the  party  and  not  of 
the  Court,  and  the  Court  will  in  such  case  inquire  as  to  the  actual 
time,  and  not  refer  the  act  to  the  first  moment  of  the  day:  Clark  v. 
Bradlaugh,  7  Q.  B.  D.  151;  8  Q.  B.  D.  63;  see  Lord  Dorchester  v. 
Petrie,  3  Doug.  273;  Rob.  &  Joseph,  Dig.  3750. 

125.  The  officer  shall  note  in  the  margin  of  the  writ  Office  from 
under  his  hand  from  what  office  and  in  what  county  it  issued  to 
issued,  and  shall  subscribe  his  name  thereto.     Con. 

228.     Rule  of  1  Jan.,  1896,  1437. 
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Rules 
126,  127. 

Process 
Book. 

Procedure 
Book. 


Writ  for 
service  in 
Ontario. 
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126.  The  officer  shall  make  an  entry  of  and  number 
every  writ  of  summons  issued  by  him  in  the  Process  Book, 
and  in  case  of  any  further  proceeding  in  the  action,  an 
entry  thereof  shall  be  made  in  the  Procedure  Book.  Con. 
Eule  235. 


.  Where  the  service  is  to  be  made  in  Ontario  (whe- 
ther upon  the  defendant  personally  or  in  any  other 
manner),  the  writ  shall  be  according  to  Form  No.  1  in  the 
Appendix.  Con.  Rule  231,  amended. 

See  Eng.  (1883)  R.  5.  The  Rule  applies  to  ejectment  as  well  as 
other  actions.  Before  the  J.  A.,  1881,  in  Equity  a  suit  for  land, 
under  The  Administration  of  Justice  Act  or  otherwise,  did  not  differ 
from  other  suits,  but  in  the  Common  Law  Courts  the  case  was 
otherwise,  and  a  special  form  of  writ  of  ejectment,  prescribed  by  s. 
220  of  the  C.  L.  P.  Act  of  1856  (R.  S.  O.  1877,  c.  51,  s.  2),  was  in 
use.  The  C.  L.  P.  Act,  1856,  U.  C.,  abolished  a  previous  cumbrous 
method  of  proceeding  by  ejectment,  and  provided  a  simpler  pro- 
cedure in  its  place,  but  left  the  proceedings  in  ejectment  different  in 
many  respects  from  those  in  ordinary  actions;  the  writ  was  different: 
it  gave  sixteen  days  to  appear,  instead  of,  as  in  other  actions,  eight; 
and  there  were  no  pleadings.  Since  1881  an  action  for  the  recovery 
of  land  has  been,  with  a  few  exceptions  (expressly  mentioned  in 
the  Rules),  like  any  other  action.  The  writ  is  the  same,  the  indorse- 
ment thereon,  as  in  other  actions,  showing  the  nature  of  the  claim; 
and  there  are  pleadings.  The  most  material  differences  are,  that 
the  right  of  a  landlord  to  intervene  and  defend  is  preserved:  Rules 
180,  181;  and  that  a  defendant  in  possession  need  not  in  general 
plead  his  title:  Rule  285. 

A  writ  in  the  form  for  service  within  the  jurisdiction  will  not  be 
set  aside  before  service  because  defendant  is  resident  without  the 
jurisdiction,  for  the  plaintiff  may  wait  until  he  comes  within  the 
jurisdiction  to  serve  him:  The  Helenslea,  7  P.  D.  57;  47  L.  T.  446; 
and  see  Snow  v.  Cole,  1  P.  R.  162;  Fry  v.  Moore,  23  Q.  B.  D.  395, 
397. 

A  writ  for  service  on  persons  domiciled  within,  was  served  on  them 
without  the  jurisdiction.  Leave  was  given  to  issue  nunc  pro  tune  a 
concurrent  writ  for  service  out  of  the  jurisdiction,  and  to  amend 
the  copies  served  in  accordance  therewith:  Metcalfe  v.  Davis,  6  P. 
R.  275. 

Where  a  writ  for  service  out  of  the  jurisdiction  is  issued,  and  the 
defendant  is  abroad,  the  Judge  may,  if  the  circumstances  warrant 
substitutional  service,  order  a  copy  to  be  served  within  the  juris- 
diction: Ford  v.  Shephard,  34  W.  R.  63;  53  L.  T.  564.  Where  a  writ 
is  served  substitutionally  it  should  be  in  the  form  in  which  it  would 
be  required  to  be  if  personal  service  were  being  effected;  i.e.,  if 
the  defendant  is  within  the  juridiction,  the  writ  must  be  one  for 
service  within  the  jurisdiction;  and  if  the  defendant  is  out  of  the 
jurisdiction,  the  writ,  though  served  substitutionally  within  the 
jurisdiction,  must  nevertheless  be  in  the  form  of  one  for  service 
out  of  the  jurisdiction:  see  Worcester  Banking  Co.  v.  Firbanks,  1894, 
1  Q.  B.  784;  1894,  70  L.  T.  443;  and  notes  to  Rule  162. 
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In  The  W.  A.  Scholtcn,  36  W.  R.  559,  a  writ  was  set  aside  for  not  Rules 
containing  the  address  of  defendant  as  prescribed  by  the  form  of  123,  129. 
•  writ,   but  the  decision  seems  to  have  proceeded  upon  the  fact  that 
the  defendant  was  a  foreign  corporation,  and  if  the  address  abroad 
had  been  inserted  the  writ  could  not  have  been  issued  without  leave. 
But  see  The  Helenslea,  7  P.  D.  57;  Zuccato  v.  Young,  38  W.  R.  474. 
See  also  Sedgwick  v.  Yedras  Mining  Co.,  35  W.  R.  780. 

The  form  intends  that  the  defendant's  address  shall  be  stated  in  the 
body  of  the  writ,  but  the  incorrect  statement  of  his  address  will 
not  invalidate  the  writ:  Smith  v.  Hammond,  1896,  1  Q.  B.  571. 


128.  A  writ  for  service  out  of  Ontario  shall  be  accord- 

ing  to  Form  No.  2,  and  shall  bear  indorsement  that  such  service  out 

writ  is  for  service  out  of  Ontario.     "Where  the  defendant  diction. 

is  not  a  British  subject,  and  is  not  in  British  Dominions, 

notice  of  the  writ,  according  to  Form  No.  3,  shall  be  served    ?  /)~f  /D  i~u 

in  lieu  of  the  writ.     Con.  Kule  232.     See  Kule  168. 

See  Eng.  (1883)    R.  7. 

The  last  clause  is  adopted  from  R.  S.  O.  1877,  c.  50,  s.  45,  and  is 
not  in  the  English  Rule.  Under  section  19  of  the  C.  L.  P.  Act  of 
1852,  in  England  service  on  a  foreigner  resident  out  of  the  juris- 
diction was  directed  to  be  made  in  a  similar  way,  and  that  enactment 
has  been  held  to  be  in  force  in  England  since  The  Judicature  Act: 
Westman  v.  Aktiebolaget,  E.  M.  Snickarefabrik,  1  Ex.  D.  237;  Bedding- 
ton  v.  Beddington,  1  P.  D.  426;  and  to  apply  to  the  Chancery  Division 
equally  with  the  other  Divisions:  Re  Howard,  Padley  v.  Camphausen, 
10  Ch.  D.  550.  As  to  the  form  of  affidavit  of  service:  see  Bustros  v. 
Bustros,  14  Ch.  D.  849,  and  Form  No.  17  in  the  Appendix. 

A  writ  not  according  to  the  form  for  service  out  of  the  jurisdic- 
tion may,  if  served  out  of  the  jurisdiction,  be  set  aside:  Sedgwick  v. 
Yedras,  35  W.  R.  780. 

Where  a  writ  for  service  on  a  foreigner  out  of  the  jurisdiction 
was  served  on  him  while  within  the  jurisdiction  on  a  temporary  visit, 
a  judgment  signed  by  default  of  appearance  was  held  regular:  Snow 
v.  Cole,  7  P.  R.  162. 

Where  a  foreigner  is  served  out  of  the  jurisdiction,  with  a  writ, 
instead  of  a  notice  as  prescribed  by  this  Rule,  the  service  is  void: 
Hewitson  v.  Fabre,  21  Q.  B.  D.  6. 

See  also  notes  to  Rule  162. 

The  form  contemplates  the  defendant's  address  being  stated  in 
the  body  of  the  writ,  but  an  incorrect  statement  of  his  address  will 
not  invalidate  the  writ:  Smith  v.  Hammond,  1896,  1  Q.  B.  571. 

129.  The    plaintiff    may  at    any  time    within    twelve  concurrent 

.,          /..         .-i  -,•'•,  •  -  •  •  .        writs  for 

months  alter  the  issuing  ol  the  writ,  issue  concurrent  writs,  service 
tested  of  the  same  day  as  the  original  writ,  and  marked  without* 
"concurrent,"  and  with  the  date  of  actual  issue.     Con-  8" 

current  writs  shall  only  be  in  force  during  the  currency  of 
the  original  writ.     Con.  Rule  236. 
See  Eng.  (1883)  .  R.  40. 
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Rule  130.        The   twelve   months   are   calendar   months:   Rule  342.      The   time 
named  in  the  English  Rule  is  the  same. 

The  time  by  the  C.  L.  P.  Act,  R.  S.  O.  1887,  c.  50,  ss.  Z6-27,  was 
six  months.  So  also  by  the  English  C.  L.  P.  Act,  s.  9.  With  that 
exception  the  present  Rule  is  substantially  the  same  as  section  26 
of  the  Ontario  C.  L.  P.  Act,  R.  S.  O.  1877,  c.  50. 

The  English  Rule  requires  expressly  that  the  word  "  concurrent  " 
and  the  date  should  be  marked  with  a  seal  to  be  impressed  upon  the 
writ  by  the  proper  officer. 

By  the  terms  of  this  Rule  the  concurrent  writ  can  only  be  issued 
within  the  twelve  months  for  which  the  original  writ  is  current:  see 
also  Smallpage  v.  Jonge,  17  Q.  B.  D.  644.  And  under  similar 
language  in  the  section  of  the  C.  L.  P.  Act  above  referred  to,  it  was 
held  that  a  concurrent  writ  could  not  be  issued  after  the  renewal  of 
the  original  writ:  Cole  v.  Sherard,  11  Ex.  482;  but  now,  however, 
under  Rule  353  the  Court  or  Judge  may  enlarge  the  time,  and  after 
the  renewal,  allow  a  concurrent  writ  to  issue:  Smallpage  v.  Tonge, 
supra,  and  Re  Jones,  Eyre  v.  Cox,  46  L.  J.  Chy.  316;  W.  N.  1877,  38. 

Where  different  times  are  to  be  mentioned  for  different  defendants 
to  appear,  the  proper  course  is  to  issue  concurrent  writs:  Traill  v. 
Porter,  1  L.  R.  Ir.  60;  see  Burt  v.  Bo  wen,  8  Times,  28;  so  that  that 
course  will  be  proper  where  several  defendants  out  of  the  jurisdic- 
tion are  given  different  times  to  appear,  or  where  some  defendants 
are  within  and  others  without  the  jurisdiction.  See  next  Rule,  and 
Beddington  v.  Beddington,  24  W.  R.  348;  34  L.  T.  366;  45  L.  J.  (P. 
D.  &  A.)  44. 

Where  it  is  sought  to  issue  a  concurrent  writ  for  service  out  of 
the  jurisdiction  on  a  party  alleged  to  be  a  necessary  party  to  an 
action  against  a  defendant  resident  within  the  jurisdiction  [see  Rule 
162  (g)~\,  the  defendant  within  the  jurisdiction  should  be  first  serv«l; 
and  an  application  should  then  be  made  for  leave  to  issue  a  con- 
current wrrit  for  service  on  the  absent  party:  see  Rules  162,  163,  164, 
and  in  support  of  the  application  it  must  be  shewn  that  the  party 
sought  to  be  served  out  of  the  jurisdiction  is  a  necessary  party: 
Collins  v.  N.  B.  &  M.  Ins.  Co,  1894,  3  Ch.  228;  71  L.  T.  58.  The 
omission  to  mark  the  copy  served  of  a  concurrent  writ  as  "  con- 
current "  is  irregular:  I&.  See  also  notes  to  Rule  162  (g). 


A  writ  for  service  within  Ontario  may  be  issued 
and  marked  as  a  concurrent  writ  with  one  for  service  out 
of  Ontario;  and  a  writ  for  service  out  of  Ontario  may  be 
issued  and  marked  as  concurrent  with  one  for  service  with- 
in Ontario.  Con.  Eule  237. 

See  Eng.  (1883)  R.  41.  Corresponds  in  substance  with  R.  S.  O. 
1877,  c.  50,  s.  52;  see  Beddington  v.  Beddington,  supra. 

A  concurrent  writ  may  be  issued  after  the  original  writ  has  been 
issued,  and  although  there  is  only  one  defendant,  and  for  service 
abroad  although  the  original  writ  is  for  service  within  the  juris- 
diction: Smallpage  v.  Tonge,  17  Q.  B.  D.  644;  cf.  Wilding  v.  Bean, 
1891,  1  Q.  B.  100. 

Where  a  defendant,  whose  domicil  was  within  the  jurisdiction, 
was  served  abroad  with  a  writ  in  the  form  for  service  within  the 
Province,  on  an  application  to  set  aside  the  service  for  irregularity, 
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leave  was  granted  to  issue  nunc  pro  tune,  a  concurrent  writ  for  ser- Rules 
vice  abroad,  and  the  copies  served,  were  directed  to  be  amended  to  131,  132. 
conform  to  the  concurrent  writ:  Metcalf  v.  Davis,  6  P.  R.  275. 

As  to  substitutional  service,  within  the  jurisdiction,  of  writs 
against  defendants  who  are  abroad,  see  notes  to  Rules  127  and  162. 

Service  on  defendant  within  the  jurisdiction  of  a  concurrent  writ 
issued  for  service  on  him  out  of  the  jurisdiction  was,  on  motion  to 
set  it  aside,  allowed  to  stand  as  good  service:  Marshall  v.  HcTavish, 
32  C.  L.  J.  199. 

131. Where  a  writ  has  been  lost,  the  Court  or  a  Judge  Lost  writ, 
may  order  a  duplicate  thereof  to  be  issued.     Rules  23 
June,  1894,  1308. 

See  Eng.  (1883)  R.  47.  Introduced  in  1894  by  Rule  1308  to  "meet 
the  difficulty  presented  in  Daviea  v.  Garland,  1  Q.  B.  D.  250,  in  which 
it  was  held  that  only  the  original  writ  when  produced  could  be 
renewed.  Semble,  a  concurrent  writ  might  be  issued. 

(ii)  Renewal  of  Writ. 

132 — (1)  The  writ  shall  be  in  force  for  twelve  months 
from  the  date  thereof,  including  the  day  of  such  date;  but, 
if  any  defendant  has  not  been  served,  the  writ  may  at  any 
time  before  its  expiration,  by  order  of  the  Court  or  a, 
Judge,  be  renewed  for  twelve  months,  and  so  from  time 
to  time  during  the  currency  of  the  renewed  writ. 

A  local  Judge  has  jurisdiction  under  this  clause:  Gilmour  v.  Magee,     If'    '+• 
14  P.  R.  120. 

(2)  The  writ  shall  be  renewed  by  being  marked  by  the  Evidence 

•J  ~  •'  r\t    vorm-nr. 

proper  officer,  with  the  date  of  the  order  and  renewal,  upon 
delivery  to  him  of  a  copy  of  the  order. 

(3)  The  writ  so  renewed  shall  be  available  to  prevent 
the  operation  of  any  statute  whereby  the  time  for  the  com- 
mencement of  the  action  is  limited  and  for  all  other  pur- 
poses, from  the  date  of  the  original  issue  of  the  writ.     See 
Con.  Kule  238. 

See  Eng.  (1883)  R.  45,  which  provides  for  the  renewal  being 
marked  with  a  seal. 

This  Rule,  in  1881,  introduced  an  important  change.  Theretofore 
the  writ  if  not  served,  might,  as  of  right,  during  its  currency,  be 
renewed  for  six  months  from  the  date  of  renewal,  and  so  on  from 
time  to  time  during  the  currency  of  the  renewed  writ;  so  as  to  keep 
the  action  alive  without  service,  and  thereby  defeat  the  Statute  of 
Limitations  for  an  indefinite  time;  whereas  under  this  Rule  a  writ 
can  only  be  renewed  by  leave,  and  if  reasonable  efforts  have  been 
made  to  serve  the  defendant,  or  for  other  good  reason.  The  applica- 
tion is  made  ex  parte:  see  Chitty's  Arch.,  14th  ed.,  229. 
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•Rule  132.        The  writ  will  expire  at  midnight  preceding  the  anniversary  of  its 
issue:  see  Fitch  v.  Walker,  7  P.   R.  8. 

X 

Where  a  writ  was  renewed  for  six  months  from  6th  April,  1881, 
under  the  former  practice,  and  was  served  on  27th  December,  1881, 
it  was  held  that  the  writ  being  in  force  on  22nd  August,  1881  (when 
the  Jud.  Act  came  into  force),  it  was  continued  in  force  under  this 
Rule  for  a  year,  and  service  was  therefore  good:  Mackelcan  v.  Becket, 
9  P.  R.  289.  But  since  the  Jud.  Act  a  renewal  of  a  writ  issued 
before  it  must  be  made  as  provided  by  the  Jud.  Act:  Hume  v. 
Somerton,  25  Q.  B.  D.  239. 

The  order,  besides  providing  for  the  renewal,  should  also  provfde 
that  service  of  the  writ  may  be  made  notwithstanding  the  lapse  of 
a  year:  Gilmour  v.  Hagee,  14  P.  R.  120. 

The  twelve  months  are  calendar  months:  Rule  342;  and  run  from 
the  date  of  the  writ:  Re  Jones,  Eyre  v.  Cox,  46  L.  J.  Chy.  316;  W.  N. 
1877,  38;  and  vacation  is  included:  see  Rule  352,  and  Mullin  v. 
Bonjor,  5  Ir.  C.  L.  475. 

By  Rule  353  a  Court  or  Judge  may   enlarge   the  time  for  any 
proceeding,   and   although  the   prescribed    time   has   elapsed.    In  Re 
Jones,  Eyre  v.  Cox,  supra,  Jessel,  M.R.,  allowed  a  writ  to  be  renewed 
after  its  period  of  currency  had  expired,  the  plaintiff  not  having  been 
able  to  serve  it:  see   also   St.  Louis  v.   O'CallagJian,  13  P.   R.  322, 
followed  in  Gilmour  v.  Magee,  supra;  Cairns  v.  Airth,  16  P.  R.  100. 
The  Judge  exercises  a  discretion,  however,  where  the  time  has  ex- 
pired,  and  where  the  Statute  of  Limitations  had  in  the  meantime 
1C   Pn  l/£ //run»  tlie  Queen's  Bench  Division  refused  to  renew  the  writ:  Doyle 
'v.  Kaufman,  3  Q.  B.  D.  7,  affirmed  in  Appeal,  340;  see  also  Ilewett 
L~f)iV'  Barr'  !891,  1  Q.  B.  98,  where,  however,  it  was  said  by  Kay,  L.J., 
0  a M:hat  even   in  such  a  case  there  would,   under  exceptional   circum- 
stances, be  a  discretion  to  allow  a  renewal.    Where  the  plaintiff  has 
made  every  reasonable  effort  to  serve  the  writ,    or  for  some   un- 
avoidable  reason   the  service   has   been   prevented,    see   Gilmour  v. 
Magee,   supra. 

Where  an  order  has  been  made  ex  parte  under  this  Rule,  it  is  open 
to  the  defendant  to  move  against  it  within  the  time  prescribed  by 
Rule  358,  and  to  shew  that  no  reasonable  efforts  were  made  to 
serve  the  writ,  and  that  there  was  no  good  reason  for  making  the 
order  for  renewal  even  though  the  result  of  setting  the  order  aside 
will  be  to  make  the  Statute  of  Limitations  a  bar  to  the  claim: 
Howland  v.  Dominion  Bank.  15  P.  R.  56;  22  S.  C.  R.  130. 

But  such  a  motion,  unless  made  within  the  time  prescribed  by 
Rule  358,  viz.,  within  4  days  of  its  coming  to  the  notice  of  the  appli- 
cant, will  be  too  late:  Cairns  v.  AirtTi,  16  P.  R.  100. 

Where  a  writ  was  taken  out  in  the  C.  P.  Div.  so  as  to  save  the 
Statute  of  Limitations,  but  not  served,  and  after  the  period  of  the 
Statute  had  run,  but  before  the  expiration  of  the  writ,  an  adminis- 
tration action  was  commenced  in  the  Chancery  Div.,  it  was  held 
that  the  writ  in  the  C.  P.  Div.  did  not  keep  the  debt  alive  for  the 
purpose  of  the  administration  suit:  Mariby  v.  Mariby,  3  Ch.  D.  101. 
See  also  Re  Greaves,  18  Ch.  D.  551. 

Where  a  defendant  is  entitled  to  immunity  from  suit,  a  writ  of 
summons  cannot  properly  be  issued  against  him  and  kept  renewed 
in  the  expectation  that  the  immunity  may  cease:  Musurus  v.  Gadban, 
1894,  2  Q.  B.  352. 
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Where  the  writ  has  expired  before  service,  the  copy  and  service  Rules 
of  the  writ  may  be  set  aside,  but  not  the  original   writ:  Fitch  v.  133,  134. 
Walker,   7  P.    R.    8 

Where  a  defendant  has  been  served  with  an  unrenewed  writ  after 
the  expiration  of  twelve  months  from  the  date  of  its  issue,  he  pro- 
bably cannot  treat  it  as  a  nullity,  but  should  apply  to  set  aside  the 
service  for  irregularity:  see  Rule  310,  and  Hemp  v.  Warren,  11  M.  & 
W.  103;  2  Dowl.,  N.  S.  758. 

133.  The  writ   so  •  marked   shall  be   evidence   of  the 
renewal,  and  of  the  commencement  of  the  action  as  of  the 
date  of  the  original  issue  of  the  writ.     Con.  Rule  239. 

See  Eng.  (1883)  R.  46,  which  corresponds  in  substance  with  the 
English  C.  L.  P.  Act,  1852,  s.  13,  and  with  R.  S.  O.  1877,  c.  50, 
s.  28.  , 

See  Fisher  v.  Cox.  16  L.  T.  397. 

(iii)  Indorsement  of  Address. 

134.  (1)  Where  a  plaintiff  sues  by  a  solicitor,  the  writ  Address  of 

c  •         •      i  •  i  <*i      111*1  1*1    P*«*miim 

of  summons  or  notice  in  lieu  thereof,  shall  be  indorsed  with  and  ot 
the  solicitor's  name  or  firm  and  place  of  business,  where 
pleadings,  notices,  orders,  warrants  and  other  documents, 
proceedings,  and  written  communications  may  be  served. 

(2)  Where  the  solicitor  issuing  or  filing  a  writ  of  sum- 
mons is  only  agent  of  another  solicitor,  his  name  or  firm 
and  place  of  business  as  well  as  the  name  or  firm  and  place 
of  business  of  the  principal  solicitor  shall  be  indorsed. 
Con.  Eule  240. 

Compare  Eng.  (1883)  R.  19. 

Where  a  petition  was  indorsed  by  agents  only,  it  was  held  to  be 
irregular  and  was  set  aside:  Re  Scholes,  34  W.  R.  501;  54  L.  T.  466; 
see  also  Wray  v.  Kemp,  26  Ch.  D.  169. 

It  has  been  held  in  Ontario  that,  though  not  expressly  provided  in 
this  Rule,  the  plaintiff's  address,  as  well  as  the  solicitor's  address, 
must  be  indorsed,  as  the  form  of  writ  No.  1  in  the  Appendix  so 
provides,  and  that  form  is  made  imperative  by  Rule  127;  Chtiss 
Carley  Co.  v.  Rodger,  4  C.  L.  T.  500;  see  also  Rule  1199.  A  writ  not 
so  indorsed  may  be  set  aside  as  irregular:  76.;  Sherwood  v.  Goldman, 
11  P.  R.  433;  see  also  McCready  v.  Henessy,  9  P.  R.  489. 

The  address  of  the  plaintiff  indorsed  must  be  that  of  his  residence: 
Mee  v.  Denbigh,  27  Sol.  Jour.  617;  Stoy  v.  Rees,  24  Q.  B.  D.  748;  63 
L/.  T.  49.  The  business  address  of  a  firm  is  sufficient:  !&.;  59  L.  J. 
Q.  B.  311. 

Where  the  suit  was  on  behalf  of  "  the  plaintiff  and  all  others,  the 
underwriters  of  a  steamship  Cid  at  the  time  of  loss  in  1873,"  it  was 
held  that  there  was  only  one  plaintiff,  and  that  his  address  alone 
need  be  given;  the  other  persons  mentioned  were  not  plaintiffs: 
Leathley,  etc.  v.  Me  Andrew,  W.  N.  1875,  259;  1  Charl.  Ch.  Ca.  58. 
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Rules  As   to   obtaining  security  for  costs  where  an  illusory  address  is 

135,  136.      given,  see  notes  to  Rule  1198.    The  suit  is  not  irregular,  though  the 
address  be  illusory:  Pittsburgh  C.  S.  Co.  v.  Mara,  102  L.  T.  532. 

of 


—  W  Where  a  plaintiff  sues  in  person,  there  shall 
person.         e  indorsed  upon  the  writ  or  notice  in  lieu  thereof,  his 
place  of  residence  and  occupation. 

(2)  If  his  place  of  residence  is  more  than  two  miles 
from  the  office  in  which  the  proceedings  are  commenced 
there  shall  be  indorsed  also  another  proper  place  which 
shall  not  be  more  than  two  miles  from  such  office,  to  be 
called  his  address  for  service,  where  pleadings,  notices, 
orders,  warrants  and  other  documents,  proceedings,   and 
written    communications   not   requiring   personal   service 
may  be  served. 

(3)  If  the  writ  or  notice  is  not  so  indorsed,  or  if  such 
address  or  place  is  more  than  two  miles  from  the  office 
aforesaid,  the  opposite  party  shall  be  at  liberty  to  proceed 
by  posting  up  in  such  office  all  pleadings,  notices,  orders, 
warrants  and  other  documents,  proceedings  and  written 
communications  requiring  service.     Con.  Rule  241. 

See  Eng.  (1883)  R.  20. 

The  clause  (3)  is  not  in  the  English  Rule,  but  corresponds  with  the 
practice  of  the  Courts:  Arch.  Practice  (13th  ed.),  p.  170. 

The  present  Rule  corresponds  nearly  with  the  Reg.  Gen.  Trin. 
Term,  1856,  No.  138  (taken  from  English  Rule  166  of  Hil.  T.  1853), 
that  Rule  required  a  memorandum  to  be  left  with  the  Clerk  or 
Deputy  Clerk  of  the  Crown  upon  issuing  the  writ. 

See  also  Chy.  O.  44. 

No  one  but  a  solicitor  or  plaintiff  in  person  may  issue  a  writ. 
Where  a  person  not  a  solicitor,  but  purporting  to  be  next  friend  of 
a  married  woman  issued  a  writ,  the  writ  and  all  subsequent  proceed- 
ings were  set  aside:  Swann  v.  Swann,  43  L.  T.  530;  25  Sol.  Jour.  134. 

As  to  sufficiency  of  address,  see  Smith  v.  Dobbin.  3  Ex.  D.  338. 

As__to  what  retainer  of  a  solicitor  authorizes  him  to  issue  a  writ, 
see  Wray  v.  Kemp,  26  Ch.  D.  169. 

Defendant's  Address.  —  An  incorrect  statement  of  the  de- 
fendant's address  in  the  writ  does  not  invalidate  the  writ:  Smith  v. 
Hammond,  1896,  1  Q.  B.  571. 

indorse-         13G.  Indorsements  similar  to  those  mentioned  in  the 

other  p?o-   "two  next  preceding  Rules  shall  also  be  made  upon  every 

ceedings.     wr^  issued  and  upon  every  document  by  which  proceed- 

ings are  commenced  in  cases  where  proceedings  are  com- 

menced otherwise  than  by  writ  of  summons.     Con.  Rule 

242. 
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The  indorsement  of  the  place  of  business  was  by  the  terms  of  Chy.  Rule  137. 
O.  41,  only  necessary  on  the  first  writ  sued  out,  or  proceeding  filed: 
Redman  v.  Brownscombe,  6  P.  R.  83,  and  an  objection  to  the  want  of 
the  indorsement  had  to  be  supported  by  proof  that  it  was  the 
first  proceeding  filed,  or  sued  out,  which  had  been  served  on  the 
party  taking  the  objection:  Oanson  v.  Finch,  3  Chy.  Ch.  296;  but  the 
name  of  the  party  or  solicitor  (and  of  the  principal  solicitor  when  the 
proceeding  was  taken  by  an  agent)  was  formerly  required  to  be 
indorsed  on  every  proceeding  issued  or  filed:  Coates  v.  Edmonson,  2 
Chy.  Ch.  439.  This  practice  is  convenient,  although  it  does  not 
now  seem  to  be  compulsory.  The  omission  of  the  indorsement  did 
not  make  the  proceeding  void,  but  entitled  the  opposite  party  to  a 
stay  of  proceedings  until  it  was  supplied:  Price  v.  Webb,  2  Ha.  511; 
a  demand  of  a  copy  of  a  pleading  was  held  to  be  a  waiver  of  the 
objection  that  it  was  not  indorsed  as  required:  Bennett  v.  O'Meara,  2 
Chy.  Ch.  167. 

(iv)  Indorsement  of  Claim. 

Indorsements  under  Rules  120,  139,  are  compulsory,  as  also  are 
those  under  Rules  141,  142,  in  the  cases  therein  provided  for.  In- 
dorsements under  Rules  138,  140,  are  optional. 

1ST.   The  indorsement  of  claim  may  be  to  the  effect  of  Form  of  in- 
such,  of  the  Form  in  Part  II.  in  the  Appendix  as  are  ap- 
plicable, or  if  none  be  applicable,  then  in  such  other  con- 
cise form  as  the  nature  of  the  case  may  require;  and  it 
shall  not  be  essential  to  set  forth  the  precise  ground  of  Precise 

-i    •  ,  i  .  i  \ .    (.    .       e ,  .   ,      ,  i      statement 

complaint,  or  the  precise  remedy  or  relief  to  which  the  not 
plaintiff  considers  himself  entitled.     Con.  Kules  243  and essential- 
244. 

See  Eng.  (1883)  Rs.  12  and  13.  The  object  of  the  indorsement 
is  to  identify  the  claim  to  which  the  action  relates;  one  advantage 
of  this  being  to  facilitate  a  settlement  without  the  action  going 
further.  In  some  cases  the  indorsement  will  take  the  place  of  plead- 
ing: see  Rules  245,  578,  etc. 

Eng.  (1883)  R.  11,  requires  that  an  indorsement  of  claim  shall  be 
made  on  every  writ  of  summons  before  it  is  issued.  That  Rule  has 
not  been  adopted,  but  under  Rules  120  and  123,  the  writ  prepared  by 
the  plaintiff's  solicitor  and  delivered  by  him  to  the  officer  to  be  signed 
and  sealed,  must  include  the  indorsements  of  claim  and  all  other 
indorsements,  except  of  course  the  indorsements  of  receipt  by  the 
sheriff  and  of  service  required  to  be  made  «under  Rules  148-150. 

Though  the  plaintiff's  precise  ground  of  complaint,  or  the  precise 
remedy  or  relief  claimed,  need  not  be  set  forth  under  this  Rule,  still 
a  claim  for  an  injunction  or  receiver  should  be  indorsed  where  the 
obtaining  of  either  is  a  substantial  object  of  the  action:  see  notes 
to  Rule  120,  and  Colebourne  v.  Colebourne,  there  cited. 

As  to  amendment  of  the  indorsement  on  the  writ,  see  notes  to 
Rule  312. 

An  amendment  of  the  indorsement  by  increasing  the  amount 
claimed  was  allowed  after  judgment:  The  Dictator,  1892,  P.  64; 
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Rule  138.  66  L.  T.  863;  and  see  Wyatt  v.  Roslierville,  2  Times,  282;  Modera  v. 
Modera,  10  Times,  69;  Wilder  v.  Crowe,  10  C.  P.  406,  412;  Robinson 
v.  Hall,  1  Ont.  266;  Smith  v.  Goldie,  11  P.  R.  24;  Rowland  v.  Bennett, 
12  P.  R.  667. 

Where  a  plaintiff  seeks  to  enforce  a  claim  against  the  separate 
estate  of  a  married  woman  the  writ  should  be  indorsed  with  a  claim 
for  that  relief,  though  an  amendment  may  be  allowed  where  such 
indorsement  has  been  omitted:  see  the  remarks  in  McNab  v.  Macdon- 
nell,  15  P.  R.  17;  referring  to  NesUtt  v.  Armstrong,  14  P.  R.  866; 
Sweetland  v.  Neville,  21  Ont.  412;  see  also  other  cases  in  notes  to 
Rule  603. 

Where  a  husband  is  sued  as  trustee  of  separate  estate  of  his 
wife  as  well  as  in  his  personal  capacity,  the  claim  against  him  as 
such  trustee  should  be  made  expressly  in  the  indorsement:  Dixon 
v.  Dougan,  8  L.  R.  Ir.  211. 

I<is  Pendens.— As  to  the  registration  of  a  certificate  of  Us  pendens: 
see  sec.  97  of  the  Jud.  Act,  and  notes,  supra,  p.  135. 

(v)  Special  Indorsements. 

special  in-      138. « — (1)  The  writ  of  summons  may,  at  the  option  of 
aorsemems  ^Q  plaintiff,  be  specially  indorsed  with  a  statement  of  his 
claim,  or  of  the  remedy  or  relief  to  which  he  claims  to  be 
entitled,  where  the  plaintiff  seeks  (a;)  to  recover  a  debt  or 
/    n  ^f  /)         liquidated  demand  in  money  (with  or  without  interest,  and 
o    U  -oC  'I\  •  *70-wnether  the  interest  be  payable  by  way  of  damages  or 
otherwise),  arising — 

(a)  Upon  a  contract,  express  or  implied  (as,  for  instance, 
on  a  bill  of  exchange,  promissory  note,  cheque,  or  other 
simple  contract  debt);  or, 

(&)  On  a  bond  or  contract  under  seal  for  payment  of  a 
liquidated  sum;  or 

(c)  On  a  statute  where  the  amount  sought  to  be  re- 
covered is  a  fixed  sum  of  money  or  in  the  nature  of  a  debt 
other  than  a  penalty;   or 

(d)  On  a  guaranty,  whether  under  seal  or  not,  where 
the  claim  against  the  principal  is  in  respect  of  a  debt  or 
liquidated  demand;    or 

(e)  On  a  trust;   and  also 

(/)  In  actions  for  the  recovery  of  land  (with  or  without 
a  claim  for  rent  or  mesne  profits) ;  and 

(g)  In  actions  for  the  recovery  of  chattels. 
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(2)  Such  special  indorsement  shall  be  to  the  effect  of  Ruieiss. 
such  of  the  Forms  in  sec.  2  of  Part  II.  in  the  Appendix 


as  are  applicable.     Con.  Rule  245,  amended. 

See  Eng.  (1883)  R.  10;  and  see  R.  S.  ti.  1877,  c.  50,  s.  19,  which 
latter  section  was  not  so  wide  in  its  operation  as  this  Rule. 

Clause  (flf)  is  not  in  the  Eng.  Rule,  and  was  first  introduced  in  the 
present  Rule. 

The  use  of  this  indorsement  is  optional;  the  chief  advantage  in 
using  it  is  that  it  will  entitle  the  plaintiff  to  final  judgment  in  case 
of  default  of  appearance,  and  even  notwithstanding  appearance, 
unless  the  defendant  can  satisfy  a  Judge  that  he  has  a  defence,  or 
ought  to  be  allowed  to  defend:  see  Rulq  ffiS:  and  where  the  plain- 
tiff's claim  is  properly  the  subject  of  a  special  indorsement  under 
this  Rule  he  may  not  be  entitled  to  any  extra  costs  occasioned  by 
his  omitting  so  to  indorse  his  writ:  see  Rule  1176. 

(a?)  The  Rule  previously   in  force  had  here,    following  the  Eng. 
Rule,  the  word  "  only  "  in  consequence  of  which  it  was  established 
in  Solmes  v.   Stafford,   16  P.   R.   78,  264,   that   for  the  purpose  of 
obtaining   a   judgment   by   default   under   Rule   711    (see   nowT   Rule 
575),   a   plaintiff   might  specially  indorse  his  writ   for  a  liquidated 
demand,  and  also  indorse  it  for  another  claim,  not  being  a  liquidated 
demand;  yet  if  he  wished  to  move  for  a  summary  judgment  under 
Rule  739  (now  603),  he  was  obliged  to  bring  himself  strictly  within 
Rule  245   (see  now  Rule  138),   by  indorsing  the  writ   only  with  a 
claim,  which,  under  that  Rule,  was  the  subject  of  a  special  indorse- 
ment.   A  writ  with  an  indorsement  not  confined  to  such  claims  was 
held   not  to   be  "  specially  indorsed  "  within   Rule  739   (now  603). 
Thus  formerly  a  writ  could  not  be  "  specially  indorsed  "  for  a  sum 
of  money  and  an  injunction:  Yeatman  v.  Snow,  28  W.  R.  574;  nor 
for  rent  and  damages  for  dilapidations:  Clark  v.  Berger,  36  W.  R. 
809;  nor  where  Rule  141  applied,  i.e.,  in  the  case  of  claims  for  pay- 
ment under  a  covenant  in  a  mortgage,  and  for  foreclosure  or  sale: 
Canadian  Bank  of  Commerce  v.  Bricker,  1  C.  L.  T.  729;  Hill  v.  Side- 
bottom,  47  L.   T.  224;  Imbert-Terry  v.   Carver,   34  Ch.   D.   506;   nor 
for   a  liquidated  sum  and   interest  not  payable  by  contract  or   by 
statute,  but  recoverable  only  as  unliquidated  damages:  Ryley  v.  Mas- 
ter,  and   SJieba  Gold  Miming   Co.   v.    Trulsnawe,   1892,    1   Q.   B.    674; 
Wilks  v.    Wood,   Ib.   684;   Gold   Ores  Reduction   Co.   v.   Parr,   1892,   2 
Q.  B.  14;  66  L.  T.  687;  Paxton  v.  Baird,  1893,  1  Q.  B.  139;  Munro 
v.  Pike,   15  P.   R.   164;  Hollender  v.  Foulkes,  16  P'.   R.   175;   Solmes 
v.  Stafford,  16  P.  R.  78,  264;  Clarkson  v.  Dwan,  17  P.  R.  92. 

The  difficulties  raised  in  the  above  cases  have  now  been  removed 
by  the  amendments  contained  in  Rules  138,  573-580  and  603;  and  a 
special  indorsement  is  not  now  vitiated  by  the  indorsement,  in 
addition  to  claims  of  the  kind  mentioned  in  this  Rule,  of  claims  of  a 
different  character,  and  the  appropriate  judgment  may  be  obtained 
under  Rules  575,  et  seq.,  or  Rule  603,  as  to  the  claims  properly  the 
subject  of  a  "  special  indorsement,"  and  the  action  may  be  pro- 
ceeded with  as  to  any  other  claims  indorsed. 

Special   Indorsement.—  For   forms   of  special    indorsement,    see  special  in- 
Appendix    No.    5.    Such    forms   must    be   substantially   followed    todorsement 
entitle  plaintiff  to  judgment  under  Rules  575  or  603,  but  a  merely  £f  monjjy 
formal  difference  will  not  prejudice:  per  Archibald,  J.,  Anon,  W    N      ma    '" 
1876,  53. 
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Rule^l38.  As  the  object  of  the  special  indorsement  is  to  give  the  defendant 
an  opportunity  of  avoiding  further  proceedings  by  payment  of  the  debt, 
as  well  as  to  entitle  the  plaintiff  to  a  summary  remedy,  the  indorse- 
ment must  give  sufficient  particulars  to  enable  the  defendant  to  satisfy 
his  mind  as  to  whether  he  ought  to  pay,  or  resist:  Walker  v.  Hicks, 
3  Q.  B.  D.  8;  and  if  it  gives  sufficiently  specified  particulars  to  bring 
to  the  mind  of  the  defendant  knowledge  as  to  what  the  plaintiff's 
claim  is,  it  is  a  good  special  indorsement:  Bickers  v.  Speight,  22  Q. 
B.  D.  7. 

The  indorsement  may  be  sufficient  though  not  so  full  as  a  state- 
ment of  claim:  see  Satchwell  v.  Clark,  66  L.  T.  641:  but  it  must  be 
sufficient  to  show  a  cause  of  action:  see  Fruhauf  v.  Grosvenor,  67  L. 
T.  350;  8  Times  744. 

It  cannot  be  supplemented  by  affidavits:  see  notes  to  Rule  603. 

In  Anon,  W.  N.  1875,  p.  220,  Lush,  J.,  said  that  it  could  not  be 
intended  that  a  list  of  items,  extending  perhaps  over  three  or  four 
years,  should  be  indorsed  on  the  writ.  In  an  action  for  the  price 
of  goods  sold,  the  dates  and  amounts  of  consignments  were  held 
necessary:  Parpaite  v.  Dickinson,  38  L.  T.  178;  26  W.  R.  479. 

A  claim  for  arrears  of  alimony,  and  alimony  pendente  lite,  is  not 
a  claim  for  "  a  debt  or  liquidated  demand  in  money  "  within  this 
Rule:  Bailey  v.  Bailey,  13  Q.  B.  D.  855.  Neither  is  a  claim  for  a  sum  in 
dispute  and  requiring  assessment  or  valuation,  as  a  claim  by  lessor 
against  lessee  for  amount  of  dilapidation  to  premises  leased:  Clarke 
v.  Berger,  36  W.  R.  809;  nor  a  claim  for  quarterly  payments  of  an 
annuity,  secured  by  a  bond  for  a  penal  sum,  as  breaches  have  to  be 
assigned:  TatTier  v.  Caralampi,  21  Q.  B.  D.  414;  but  in  an  action  on 
a  common  money  bond,  where  only  one  breach  can  be  assigned, 
and  the  penal  sum  is  not  for  the  performance  of  several  coven- 
ants, a  special  indorsement  can  be  framed,  e.g.,  on  a  bond  condi- 
tioned for  the  payment  of  a  sum  certain  on  a  day  certain:  Gcrrard 
v.  Clowes,  1892,  2  Q.  B.  11. 

A  claim  for  damages  against  an  over-holding  tenant  for  double 
the  yearly  value  of  the  land,  under  4  Geo.  2,  c.  28,  s.  1,  is  an  un- 
liquidated claim:  Magann  v.  Ferguson,  29  Ont.  235. 

A  claim  for  unliquidated  damages  other  than  interest,  whether 
arising  out  of  contract  or  tort,  even  though  the  amount  of  damages 
be  fixed  and  definite,  cannot  be  specially  indorsed:  Knight  v.  Abbott, 
10  Q.  B.  D.  11;  nor  is  a  claim  on  a  bond  conditioned  for  payment 
of  a  sum  of  money  by  instalments  with  interest  in  the  meantime 
on  the  unpaid  principal:  Star  Life,  etc.  v.  Southgate,  18  C.  L.  T.  229; 
nor  a  claim  by  a  vendor  for  a  balance  of  purchase  money  under  a 
contract,  on  the  ground  that  he  had  shown  and  was  ready  to  show 
title,  and  was  willing  to  convey:  Leader  v.  Tod-Heatley,  1891,  W. 
N.  38;  Hood  v.  Martin,  9  P.  R.  313.  Such  a  claim  is  not  a  liquidated 
demand,  but  only  for  damages:  Laird  v.  Pirn,  7  M.  &  W.  474. 

The  Rule  does  not  enable  an  indorsement  to  be  framed  for  a 
claim  upon  an  implied  covenant:  Davidson  v.  Gurd,  15  P.  R.  31. 

Interest.  Interest. — Formerly  interest  could  only  be  claimed  by  "  special 
indorsement "  where  it  was  payable  under  a  contract  or  by  a  statute: 
Gold  Ores  Reduction  Co.  v.  Parr,  1892,  2  Q.  B.  14;  Wilkes  v.  Wobd, 
1892,  1  Q.  B.  684;  66  L.  T.  520;  Casselman  v.  Barrie,  14  P.  R.  507:, 
Huyck  v.  Wilson,  18  P.  R.  44;  and  if  a  contract  was  relied  on,  it  must 
have  appeared  from  the  indorsement  itself,  and  any  defect  in  that 
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respect  could  not  be  supplied  by  affidavit;  Gold  Ores,  etc.,  v.  Parr,  Rule  138. 
supra;  and  see  Clarteon  v.  Dwan,  17  P.   R.  92;  but  now  the  first 
clause  of  the  Rule  is  so  framed  as  to  enable  a  claim  for  interest 
though  payable  only  by  way  of  damages,  to  be  specially  indorsed. 

See  also  notes  to  Rule  603. 

Where  more  than  the  statutory  rate  of  interest  is  claimed  on  a 
promissory  note,  the  ground  on  which  the  claim  is  based  should 
be  specifically  stated  in  the  indorsement:  see  Clarkson  v.  Dwan, 
17  P.  R.  92. 

Interest  on  a  foreign  judgment  is  recoverable  only  as  liquidated 
damages:  Hollender  v.  Foulkes,  and  Solmes  v.  Stafford,  supra;  but 
under  ss.  57  and  88  of  the  Bill  of  Exchange  Act,  interest  accruing 
from  the  maturity  of  a  bill  or  note,  and  the . "  expense  of  noting" 
or  protesting:  London  and  Universal  Bank  v.  Clancarty,  1892,  1  Q.  B. 
689;  Lawrence  v.  Willcocks,  76.  696;  McVicar  v.  McLaughlin,  16  P. 
R.  450;  or  "bank  charges":  Dando  v.  Boden,  1893,  1  Q.  B.  318,  are 
recoverable  by  that  Act  as  liquidated  damages. 

Insufficient   Indorsements.— The   following   indorsements   have  Insufficient 
i  T-   u   •  mdorse- 

been  held  insufficient:  merits. 

(1)  "  The  plaintiff's   claim  is  £399  9s.  7d.,  the  defendant's  share 
or  contribution  to  the   payment  of  certain  bills    of  exchange   and 
promissory  notes  in  which  he  and  the  plaintiff  were  jointly  liable, 
and  which  bills  and  notes  have  been  taken  up  by  the  plaintiffs": 
Walker  v.  Hicks,  3  Q.  B.  D.  8. 

(2)  A  claim  on  a  dishonoured  cheque,  where  the  indorsement  did 
not   aver  that  notice  of  dishonour  had  been  given  to  the  drawer: 
FruJiauf  v.  GWosvenor,  8  Times,  744. 

(3)  "  The  plaintiff's  claim  is  £399  9s.  7d.,  being  seventy-five  per 
cent,  of  the  invoice  price  of  goods  supplied  by  the  plaintiff  to  the 
defendant  under  an  agreement  "  (giving  its  date  and  nature). 

"  The  plaintiffs  also  claim  to  recover  from  the  defendants  the  fol- 
lowing bills  of  exchange,  drawn  by  the  plaintiffs  and  payable 
to  the  order  of  the  defendants,  being  bills  drawn  for  the  price  of 
goods  supplied  by  the  plaintiffs  to  the  defendants  as  aforesaid." 
A  list  of  bills  was  then  set  out  in  the  indorsement  giving  their  dates 
and  amounts:  Parpaite  v.  Dickinson,  38  L.  T.  178;  26  W.  R.  479. 

(4)  The   plaintiff's    claim    is   for   $420.37,    balance    of   work,    etc., 
less  credits  as  agreed  upon.    The  plaintiff  claims  interest  on  $420.37 
until  judgment:     Fitzsimmons  v.  Wilson,  4  C.  L.  T.  91. 

(5)  The  plaintiff's  claim   is  for  $213.90,  balance  due  for   sawing 
wood  by  the  plaintiff  for  the  defendant:  Villeneuve  v.  Waite,  12  P. 
R.  505. 

(6)  The  plaintiff's  claim  is  against  the  defendants  as  makers  of  a 
joint  and  several  promissory  note,  dated  llth  April,  1892,  £36  6s.  Od., 
and  payable  by  certain  instalments  in  respect  whereof  default  has 
been   made:  Particulars. — To   balance   of   moneys    owing   upon   the 
said   promissory    note    £24    6s.:    Manchester   &    D.    Bank    v.    Walton, 
68  L.  T.  167;  5  R.  147. 

(7)  Where  a  plaintiff  had  brought  an  action  for  the  foreclosure 
of   a    mortgage,    and   had    obtained    therein   the    appointment    of    a 
receiver,   it  was  held  that  in  a  subsequent  action  on  the  covenant 
to  recover  interest  payable  under  the  same  mortgage,  the  interest 
claimed  was  not  a  liquidated  sum  having  regard  to  the  order  for  the 
receipt  of  rents  by  the  receiver,  and  could  not  therefore  be  "  specially 
indorsed":  PouUtt  v.  Hill,  1893,  1  Ch.  277;  68  L.  T.  476. 
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Rule  138.        Indorsements  sufficient.— The  following  indorsements  have  been 
Indorse-       held  sufficient: — 

ments  held     /-^  „  The  piaintif£'s  claim  is  £36  5s.  for  the  balance  of  goods  sold." 
sufficient.     AnQ^  w    N>  18J5)  22Q  (gee  supra};  ±  CharL  Ch    Ca>  44.     See>  how. 

ever,  Parpaite  v.  Dickinson,  supra,  as  to  effect  of  absence  of  dates. 

(2)  "The   plaintiff's   claim  is  £49  5s.   Sd.;   the  following   are  the 
particulars: 

£     s.    d. 

1879.    Feb.  14    To  goods   0    16    1 

15    To  goods 4    13    6 

etc.        etc.  etc. 

May  21    Brit.  Com. 

Bank  draft  returned 20    0 

Notary  charges  on  same 0    1    6 

£99     0     8 
£     s.    d. 
Gr.    March  8    By  Brit.  Com. 

Bank  draft    9  15    0 

April  23    By  Cash    10    0     0 

April  29    By  Brit.   Com 20    0    0 

May    23    By  Cash 10    0    0 

49    15    0 


£49     5     S 

and  £2  15s.  for  costs":  Smith  v.  Wilson,  4  C.  P.  D.  392;  5  C.  P. 
D.  25. 

(3)  "  The  plaintiff's  claim  is  for  £116  Os.  lOeL,  being  the  balance 
due  to  him  from  the  defendant,  for  moneys  paid  at  the  said  defen- 
dant's request,  and  on  his  behalf  for  the  purchase  of  certain  stocks 
and  shares,  between  the  3rd  June,  1879,  and  the  31st  August,  1879, 
an  account  of  which  has  been  rendered  and  exceeds  three  folios  ": 
Ashton  v.  Hurwitz,  W.   N.   1879,   194.    The  ground   of  the  decision 
was   that   such    an   indorsement   would   have   been   sufficient   under 

C.  L.  P.  Act:  see  R.  S.  O.  1877,  c.  50,  s.  19,  and  the  schedule  where 
the  form  given  states  that  an  account  previously  delivered  may  be 
referred  to  by  its  date:  see  also  Bickers  v.  Speight,  22  Q.  B.  D.  7. 

(4)  "  The  plaintiff's  claim  is  £130  due   him  from  the  defendant, 
under  an  assignment,  under  the  hand  of  one  M.  J.,  and  dated  July 
14,  1888;  particulars  whereof  are  as  follows:  I  do  hereby  authorize 
and  request  you  to  pay  to  Mr.  E.  Bickers,  of,  etc.,  the  sum  of  £130, 
being  the  amount  due  or  to  become  due  from  you  to  me,  as  appears 
by  an  I.  O.  U.  signed  by  you,  and  dated  Feb.  4,  1885,  and  his  receipt 
for  the  same  shall  be  a  good  discharge  ":  Bickers  v.  Speight,  22  Q.  B. 

D.  7. 

(5)  "  The  plaintiffs  claim  $2,000,  being  the  amount  of  the  defen- 
dant's  overdrawn    account   with   the   plaintiffs'    bank    on   the   18th 
September,   1882":  Imp.   Bank  v.  Britton,   9  P.   R.  274.    A  similar 
indorsement   omitting  the   date   of  the  overdraft   was   held   insuffi- 
cient: Ontario  Bank  v.  Burk,  10  P.  R.  648. 

(6)  Claim  for  payment  of  a  legacy  of  £2,750,  "  which  has  remained 
unpaid  by  reason  of  a  breach  of  trust  "  with  interest,  the  interest 
being  payable    under    the    will    and    not  as  damages:  Hamilton  v. 
Brogden,  60  L.  J.  Chy.  88. 
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(7)  Claim  for  the  amount  due  under  a  covenant  in  a  mortgage  in  Ilulo  138. 
an  action  by  an  assignee  without  averring  that  the  mortgagor  had 

been  notified  of  the  assignment:  Satchtcell  v.  Clark,  GO  L.  T.  041; 
8  Times,  592;  but  where  foreclosure  or  sale  is  also  asked,  the  writ 
must  be  indorsed  under  Rule  141,  and  not  under  this  Rule:  Cana- 
dian Bank  of  Commerce  \.  Bricker,  1  C.  L.  T.  729;  Hill  v.  tiidebottom, 
47  L.  T.  224. 

(8)  "  To   12  Debentures   of   Municipality  of   Morris,   in  the  Pro- 
vince of  Manitoba,   which   debentures  are  dated    .    .    .    and   num- 
bered   .    .    .    and    were    issued    under    a     By-law     passed    .    .    . 
being  By-law  No.  5  of  said  municipality,  which  said  By-law,  and  the 
coupons  attached  thereto,  were  legalized  and  confirmed  by  the  Act 
of  the  Manitoba  Legislature,  46  &  47  Viet.  c.  70.    The  said  deben- 
tures   fall    due    respectively,    Nos.    10,    11    and    12,    on    ...    To 
interest  on  debentures  10,  11  and  12  since  their  due  date  to  the 
issue  of  this  writ,  at  6  per  cent.:  London  &  Canadian  L.  &  I.  Co.  v. 
Rural  Hun.  of  Morris,  11  C.  L.  T.  20. 

(9)  A  claim  by  a  surety  for  a  debt  and  costs  paid  by  him  for  the 
piincipal  debtor:  Borland  v.  Curry,  4  L.  R.  Ir.  273. 

(10)  A  claim  by  a  cestui  que  trust  against  his  trustee  for  money 
payable  under  an    express   trust:    Wilson  v.,  Dundas,   W.    N.    1875, 
232. 

(11)  An   indorsement  setting  out  an  agreement  by   defendant  to 
pay  £210  to  the  plaintiff,  if  he  would  deliver  to  defendant's  hus- 
hand   certain   bills,   was   held   to  be   good,   notwithstanding  that   it 
contained  no  averment  of  performance  by  plaintiff  of  the  conditions 
precedent;  Bradley  v.  Chamberlyn,  1893,  1  Q.  B.  439;  68  L.  T.  413. 

Actions  to  Recover  Land.  —  The  power  to  specially  indorse  a  Special  in- 


writ  in  an  action  for  the  recovery  of  land  now  extends  to  all  actions   , 

,.     .  .     ,  in  actions 

of  ejectment  and  is  not  now  limited  as  it  was  by  the  former  Con.  to  recover 

Rule  245,  to  certain  cases  between  landlord  and  tenant.  The  former  land. 
Rule  only  applied  to  simple  cases,  where  the  landlord  was  himself 
a  party  to  the  contract  under  which  the  tenant  held,  or  where  there 
had  been  a  payment  of  rent  by  defendant  to  plaintiff,  or  defendant 
was  otherwise  estopped  from  denying  plaintiff's  title.  It  was,  there- 
fore, held  not  to  apply  where  the  plaintiff  was  the  assignee  or  de- 
visee of  the  original  lessor:  Casey  v.  Hellyer,  17  Q.  B.  D.  97;  and 
where  the  term  had  neither  expired  nor  been  determined  by  notice 
to  quit,  e.g.,  where  the  plaintiff  claimed  to  re-enter  for  a  forfeiture: 
Burns  v.  Walford,  W.  N.  1884,  31;  HansGrgh  v.  Rimell,  Ib.  34;  Arden  v. 
Boyce,  1894,  1  Q.  B.  796;  70  L.  T.  480.  In  Jarred  v.  Edicards,  92  L. 
T.  Jour.  8,  it  was  held  that  the  former  Con.  Rule  applied  (and  a 
fortiori  the  present  Rule  applies)  in  the  case  of  a  tenancy  at  will. 
Notice  to  quit  in  such  a  case  need  not  be  given,  as  the  tenancy 
is  determined  by  the  issue  of  the  writ:  Ib.  See  also  Barlow  v.  Teal,  15 
Q.  B.  D.  501;  Friend  v.  Shaw,  36  W.  R.  236;  20  Q.  B.  D.  374. 

Where  the  relationship  of  landlord  and  tenant  was  created  be- 
tween mortgagee  and  mortgagor  by  the  mortgage  deed,  the  former 
Con.  Rule  applied  if  the  tenancy  had  expired  or  was  determined  by 
notice  to  quit:  Daubuz  v.  Lavington,  13  Q.  B.  D.  347;  Hall  v.  Comfort, 
18  Q.  B.  D.  11;  Mumford  v.  Collier,  25  Q.  B.  D.  279,  or  where  it 
might  be  determined  at  any  time  by  the  mortgagee  without  notice: 
Kemp  v.  Lester,  1896,  2  Q.  B.  162;  74  L.  T.  268,  but  not  where  the 
J.A.—  17 
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Rule  139  claim  of  the  mortgagee  was  to  enter  by  reason  of  forfeiture:  Hobson 
v.  Monk,  W.  N.  1884,  IT;  but  under  the  present  Rule  these  distinctions 
probably  are  immaterial. 

But  judgment  cannot  be  given  under  Rule  603  in  an  action  for 
possession  of  land  where  the  right  to  possession  is  disputed  for 
some  bonu  fide  reason:  see  Jones  v.  Stone,  1894,  A.  C.  124;  70  L.  T. 
174. 

Where  in  an  action  by  a  landlord  for  possession  the  copy  of  writ 
served  omitted  the  length  of  the  tenant's  term,  which  was  in  the 
indorsement  on  the  original  writ,  it  was  held  on  a  motion  under 
Rule  603  for  final  judgment  that  sufficient  information  was  given 
by  the  copy:  Hanmer  v.  Clifton,  1894,  1  Q.  B.  238. 

Amend-  Amendment  of  Indorsement. — The  particulars  of  claim  in- 
inent.  dorsed  on  the  writ  may,  by  leave,  be  amended,  even  though  the  writ 
has  been  served  out  of  the  jurisdiction,  so  long  as  no  claim  is  intro- 
duced by  amendment,  which  could  not  have  been  properly  indorsed 
on  the  writ  originally:  Holland  v.  Leslie,  1894,  2  Q.  B.  450;  71  L. 
T.  S3;  Hogal)oom  v.  MacCulloch,  17  P.  R.  377. 

Where  claims  are  added  by  amendment,  the  order  allowing  the 
amendment  may  provide  that  the  action  as  to  such  added  claims 
shall  be  deemed  to  have  been  commenced  only  as  from  the  date  of 
the  amendment:  Holland  v.  Leslie,  supra. 


indorse-  1&9.  Where  the  plaintiffs  claim  is  for  [or  includes]  a 
cases  of  debt  or  liquidated  demand,  the  indorsement,  besides  stating 
fiquidatea  the  nature  of  the  claim,  shall  state  the  amount  claimed  in 
demand,  respect  of  such  debt  [or  demand],  and  for  costs,  respec 
tively,  and  shall  further  state  that  upon  payment  thereof 
within  eight  days  after  service,  or,  in  case  of  a  writ  for 
service  out  of  Ontario  within  the  time  allowed  for  appear- 
ance, further  proceedings  will  be  stayed.  Such  statement 
may  be  according  to  Form  No.  6.  The  defendant,  not- 
withstanding that  he  makes  such  payment,  may  have  the 
costs  taxed,  and  if  more  than  one-sixth  is  disallowed,  the 
plaintiffs  solicitor  shall  pay  the  costs  of  taxation.  Con. 
Rule  246. 

This  is  to  the  same  effect  as  section  18  of  the  C.  L.  P.  Act  (R. 
S.  O.  1877,  c.  50),  and  is  the  same  as  Eng.  (1883)  R.  17,  except  the 
words  in  brackets,  which  are  new  (and  as  to  which  see  note  to  Rule 
138),  and  except  that  the  latter  names  four  days. 

The  indorsement  must  state  clearly  what  is  debt  and  what  costs: 
TruslovG  v.  Whiteohurch,  8  Dowl.,  P.  C.  837;  and  when  interest  is 
claimed  the  amount  and  the  period  from  which  claimed  should  be 
given  Bardell  v.  Miller,  7  C.  B.  753. 

The  use  of  this  indorsement,  it  will  be  observed,  is  obligatory. 
The  effect  of  it  is  to  entitle  the  defendant  to  settle  the  claim  by 
payment  within  eight  days;  the  plaintiff  is  not  bound  by  it  for  any 
other  purpose:  Jacquol  v.  Boura,  5  M.  &  W.  155,  156. 
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Where  the  defendant  paid  the  amount,  but  not  within  the  four  Rules 
days,  he  was  nevertheless  held  entitled  to  have  the  costs  taxed  under  140» 141- 
the  last  clause  of  this  Rule,  as  the  plaintiff,  by  accepting  the  amount 
indorsed,  was  considered  to  have  waived  payment  witnin  the  four 
days:  Eoole  v.  Earnshaw,  39  L.  T.  409. 

140.  Where  the  plaintiff  desires  to  have  an  account 
taken  in  the  first  instance,  the  writ  of  summons  shall  be 
indorsed  with  a  claim  for  such  account.     Con.  Rule  247.  account- 

See  Eng.  (1883)  R.  18. 

The  former  Con.  Rule  247  had  reference  to  cases  of  "  ordinary 
account,  as  for  instance  in  the  case  of  a  partnership,  or  executor- 
ship  or  ordinary  trust  account,"  and  a  claim  against  an  executor 
for  an  account  on  the  footing  of  wilful  default,  which  is  not  an 
"  ordinary  account,"  did  not  fall  within  this  Rule  or  Rule  645: 
Re  Bowen,  Bennett  v.  Bowen,  20  Ch.  D.  538;  but  the  present  Rule 
makes  no  distinction  between  ordinary  and  other  accounts.  See 
also  Re  Allan,  9  P.  R.  277,  and  infra,  Rule  667  "  Wilful  neglect  and 
default,"  and  Rule  944;  and  York  v.  Stowers,  W.  N.  1883,  174. 

141.  A  claim  for  the  foreclosure  of  a  mortgage  or  for  Forecios 
the  sale  or  redemption  of  mortgaged  property,  or  for  im-  ure' etc 
mediate  delivery  of  possession,  or  for  immediate  payment,  j  c, 
shall  be  indorsed  in  accordance  with  the  Forms  in  the  Ap- 
pendix, Part  II.  sec.  VI.,  applicable  thereto.     Con.  Eule 

248.     Rules  of  1  Jan.,  1896,  1438. 

This  Rule  and  the  forms  referred  to  are  not  in  the  English  Act. 

The  forms  are  those  numbered  No.  9  (a),   (e),  in  the  Appendix. 

The  indorsement  should  also  state  concisely  the  lands  in  ques- 
tion: Canada  Landed  Credit  Co.  v.  Callaghan,  Boyd,  C.,  26th  October, 
1881;  and  see  Form  9. 

This  Rule  having  reference  to  the  indorsement  of  a  writ  only,  does 
not  apply  to  a  counter-claim  on  a  mortgage,  and  orders  for  imme- 
diate payment  and  possession  may  be  granted,  though  not  asked  for 
specifically  by  the  counter-claim:  Klein  v.  Union  Fire  Insurance  Co., 
3  Ont.  250. 

A  separate  action  for  possession  should  not  be  brought  when 
other  remedies  against  the  mortgagor  arc  claimed:  Hay  v.  Me  Arthur, 
8  P.  R.  321. 

In  an  action  for  foreclosure,  in  which  also  possession  is  claimed, 
where  the  mortgage  sought  to  be  foreclosed  was  held  void  for  illegal 
or  immoral  consideration,  the  plaintiff  was  held  not  entitled  to 
recover  possession:  Clark  v.  Eagar,  22  S.  C.  R.  511. 

Where  a  mortgage  is  being  enforced  by  foreclosure  against 
executors  of  the  mortgagor,  and  an  order  for  payment  is  asked 
against  them,  and  they  do  not  plead  plene  administraverunt,  the  addi- 
tional costs  of  the  latter  claim  only  should  be  taxed  against  the 
executors  personally:  Miles  v.  Brown,  15  P.  R.  375. 

Formerly  under  Chy.  O.  464,  and  former  Con.  Rule  341,  after  a 
final  order  for  foreclosure  or  sale  had  been  obtained  in  a  mortgage 
action,  an  order  for  delivery  of  possession  might  have  been  obtained, 
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even  though  the  judgment  did  not  include  an  order  for  possession: 
see  Holmested  &  Langton  Jud.  Act,  1st  ed.,  p.  383.  Since  the 
repeal  of  Con.  Rule  341,  it  would  seem,  however,  that  that  procedure 
may  no  longer  be  available,  and  possession  may  be  only  obtainable 
where  claimed  by  the  writ.  See  also  Wills  v.  Luff,  38  .Ch.  D.  197, 
200;  but  see  Jud.  Act,  sec.  57  (12). 

142.  "Where  the  plaintiff  in  an  action  of  dower  claims 
damages  for  detention  of  her  dower,  the  indorsement  shall 
contain  a  statement  that  the  plaintiff  claims  damages  for 
the  detention  of  her  dower,  from  some  day  to  be  stated. 
Con.  Eule  249. 

When  the  plaintiff's  husband  did  not  die  seised  of  the  land  out  of 
which  dower  is  claimed,  no  damages  for  detention  are  recoverable: 
Losee  v.  Armstrong,  11  Gr.  517,  even  though  a  demand  of  dower  may 
have  been  made  by  the  plaintiff  before  action:  Morgan  v.  Morgan,  15 
Ont.  194.  See  further  as  to  damages  in  actions  for  dower,  Wallace 
v.  Moore,  18  Gr.  560;  Ryan  v.  Fish,  4  Ont.  335,  and  notes  to  Rule  177. 

2.  DISCLOSURE  BY  SOLICITORS  AND  PLAINTIFFS. 


Demand  on     143. — (1)  The  solicitor  whose  name  is  indorsed  on  any 
insStuSng  writ  of  summons,  [notice,  petition  or  document  by  which 
Sg£eed"     a  cause  or  matter  is  commenced]  shall,  on  demand  in  writ- 
ing made  by  or  on  behalf  of  any  defendant,  [party  or  per- 
son] who  has  been  served  therewith  or  has  appeared  there- 
to,  declare   forthwith   in  writing  whether   the   cause   or 
matter  (a)  has  been  commenced  by  him  or  with  his  au- 
thority or  privity. 

whether         (2)  If  he  answers  in  the  affirmative,  he  shall  also,  in  case 

edb^ws"  the  Court  or  a  Judge  so  directs,  disclose  in  writing  within 

authority.   a  time  ^o  be  limited  by  the  Court  or  Judge,  the  profession 

or  occupation,  and  place  of  abode  [giving  name  of  street 

and  house  number  where  practicable]  of  the  plaintiff,  [or 

party  on  whose  behalf  he  is  acting,]    on  pain  of  being 

guilty  of  a  contempt  of  Court. 

(3)  If  the  solicitor  declares  that  the  writ,  [notice,  peti- 
tion or  document]  was  not  issued  or  served  by  him  or  with 
his  authority  or  privity,  all  proceedings  upon  the  same 
shall  be  stayed,  and  no  further  proceedings  shall  be  taken 
thereupon  without  leave  of  the  Court  or  a  Judge.  Con. 
Rule  250,  amended. 

See  Eng.  (1883)  R.  42. 

The  words  in  brackets  are  new,  and  at  (a)  "  cause  or  matter  "  has 
been  substituted  for  "  writ."     These  amendments  extend  the  Rule  so 
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as  to  enable  it  to  be  ascertained  in  any  "  cause  or  matter,"  however  Rule  143. 
commenced,   whether   it   was   commenced   by   the   authority   of   the 
person  Jn  whose  name  it  is  commenced. 

Where  a  solicitor  without  authority  prosecutes  or  defends  an  Effect  of 
action,  the  proceedings  are  not  necessarily  void  in  all  cases;  e.g.,  an  action 
action  prosecuted  without  authority  binds  the  plaintiff,  and  his  C^mr^v5ic \ 
remedy  is  against  the  solicitor,  he  may,  however,  on  getting  notice  authority! 
of  the  proceedings,  move  to  stay  them:  see  infra,  and  Chisholm  v. 
Sheldon,  1  Gr.  294.  But  where  a  defendant  has  not  been  served 
with  process,  and  an  unauthorized  appearance  is  entered  for  him, 
the  proceedings  will  be  set  aside  on  his  applying  promptly  after  he 
has  notice  of  them:  Roissier  v.  WestlrrooTce,  24  C.  P.  91;  Massey  v. 
Rapelje,  5  C.  P.  134;  Wright  v.  Hull,  2  P.  R.  26;  Re  Gray,  65  L.  T. 
743;  and  this  rule  applies  in  the  case  of  partners,  one  of  whom  will 
not  be  bound  by  an  appearance  entered  for  him  on  the  instructions 
of  a  co-partner  but  without  his  authority:  Mason  v.  Cooper,  15  P.  R. 
418;  unless  he  be  a  dormant  partner:  see  Court  of  Berlin,  infra",  or 
unless  the  partner  giving  the  retainer  be  the  managing  partner,  in 
which  case  an  appearance  entered  by  authority  of  the  managing 
partner  for  the  other  partners  will  be  binding  on  them:  Tomlinson  v. 
Broadsmith,  1896,  1  Q.  B.  386;  74  L.  T.  265;  and  the  retainer  of 
the  solicitor  will  not  be  terminated  by  the  retirement  of  a  sleeping 
partner  from  the  firm,  of  which  the  solicitor  has  no  notice:  see  Court 
v.  Berlin,  1897,  2  Q.  B.  396. 

By  delay  defendant  may  waive  his  rights:  Kerr  v.  Malpus,  2  P.  R. 
135.  In  McLean  v.  Grant,  20  Gr.  76,  the  party  was  held  to  be  bound 
by  an  unauthorized  defence  to  a  Chancery  suit,  though  he  does  not 
appear  to  have  been  served  with  the  bill.  Where  a  defendant  has 
been  personally  served  with  process,  he  is  bound  by  an  unauthorized 
appearance  and  defence,  and  the  proceedings  will  not  be  set  aside 
unless  the  plaintiff  had  notice:  see  Roissier  v.  Westbroolce,  supra; 
Moran  v.  Schermerhorn,  2  P.  R.  261;  Bayley  v.  Buckland,  1  Ex.  1; 
Arch.  Pr.,  14th  Ed.,  107  (y);  or  unless  the  solicitor  be  insolvent: 
Warely  v.  Poapst,  7  U.  C.  L.  J.  294.  See  note  to  Rule  145. 

Where    a   solicitor  has   commenced   an  action  in  the  name   of  a  Dismissal 
plaintiff    without     authority,   the    plaintiff     may,   on    notice  to  the  on  applica- 
defendant  and  the  solicitor,  move  that  the  action  be  dismissed,  and  1^^^ 
that  the  solicitor  pay  the  costs  of  the  plaintiff  as  between  solicitor  whose 
and  client,   and  the  costs  of  the  defendant  as  between   party  and  name  used 
party:    NewMggin-by-the-Sca   Gas   Co.   v.   Armstrong,    13    Ch.    D.    310 ; 
Nurse  v.  Durnford,   13  Ch.  D.   764;  Wray  v.  Kemp,  26  Ch.  D.  169; 
Scribner  v.  Parcels,  20  Ont.  554;  Geilinger  v.  Gibbs,  1897,  1  Ch.  479; 
a  defendant  is  also  entitled  to  move  to  strike  out  the  name  of  a 
plaintiff  which   has   been  used    without  authority:  Barrie   v.    Weay- 
mouth,  15  P.  R.  95.    The  fact  that  the  action  has  been  dismissed: 
Morris  v.  Confederation  Life,  17  P.  R.  24;  Scribner  v.  Parcells,  supra, 
or  discontinued:  Gold  Reefs  of  W.  A.  v.  Dawson,  1897,  1  Ch.  115,  is  no 
answer  to  the  application. 

So   where   plaintiffs    were    joined   without   authority   their   names  Dismissal 
were  struck  out,  on  the  defendant's  application,  with  costs  payable  2nt's*appii- 
by  the  other  plaintiffs.     The  plaintiff's  solicitors  were  not  ordered  to  cation. 
pay  the  costs  personally,  as  they  had  acted  boha  fide.     Semble,  that 
any  plaintiff  joined  without  his  authority  should  be  made  a  party 
to  the  motion  by  a  defendant:  Barrie  v.  Weaymouth,   15  P.  R.   95; 
but  where   a   plaintiff  was   added   as  a  party  without  his  written 
consent  as  required  by  Rule  206  (3),  although  a  verbal  consent  to 
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Rule  144.  j  his  being  added  had  been  given  by  his  solicitor  in  his  presence,  it 
[was  held  that  he  was  entitled  to  have  his  name  struck  out,  and  the 
solicitor  who  had  added  him  was  ordered,  notwithstanding  he 
appeared  to  have  acted  bona  fide,  to  pay  the  applicant's  costs  as 
between  solicitor  and  client,  and  also  the  costs  of  the  adverse  party, 
which  the  applicant  had  been  ordered  to  pay,  together  \fith  all  the 
costs  of  the  application:  Fricker  v.  VanGrutten,  1896,  2  Ch.  G49;  and 
see  Morris  v.  Confederation  Life,  supra.  A  plaintiff  residing  out  of 
the  jurisdiction  moving  to  set  aside  proceedings  brought  by  a  solicitor 
without  his  authority  cannot  be  ordered  to  give  security  for  costs  on 
the  solicitor's  application:  Sample  v.  McLaughlin,  17  P.  R.  490. 

The  fact  that  a  solicitor  has  acted  as  a  solicitor  for  a  trustee  does 
not  authorize  the  solicitor  to  enter  an  appearance  for  the  trustee  in 
an  action  in  relation  to  the  trust  without  any  further  retainer:  Re 
Gray,  65  L.  T.  743. 

Where  an  order  for  security  for  costs  has  been  obtained  against  a 
plaintiff  for  non-payment  of  the  costs  of  a  former  action,  in  which 
his  name  had  been  used  without  his  authority,  he  cannot  apply  to 
set  aside  the  order  on  that  ground,  he  must  attack  the  root  of  the 
irregularity,  and  take  proceedings  to  have  his  name  struck  out  of  the 
former  action:  Lea  v.  Lang,  17  P.  R.  203,  and  see  S.  C.  18  P.  R.  1. 

Any  former  rule  of  practice  that  an  action  brought  without  the 
authority  of  the  plaintiff  can  be  dismissed,  on  application  of  the 
plaintiff,  only  on  payment  of  costs,  is  not  now  in  force.  He  may  now 
have  the  action  stayed  without  payment  of  costs:  McKay  v.  Mac- 
farlane,  12  P.  R.  149.  In  this  case  it  was  held  that  on  an  application 
of  this  kind  after  judgment,  the  action  should  not  be  dismissed, 
where  it  is  brought  for  the  benefit  of  a  class:  sed  quare,  see  Bank  of 
Toronto  v.  Beaver,  etc.,  28  Gr.  87c 

Where  a  solicitor  acts  as  solicitor  for  a  party  without  a  direct 
retainer,  and  only  upon  the  instructions  of  a  third  person,  he  may 
become  personally  liable  for  any  loss  arising  to  such  party,  in  the 
proceedings  consequent  on  the  fraud  of  the  third  person:  Slater  v. 
Slater,  1897,  1  Ch.  222,  note. 

144. — (1)  Where  an  action  is  brought  by  partners  in 
the  name  of  their  firm,  the  plaintiffs  or  their  solicitor, 
suing  as      shall,  on  demand  in  writing  by  or  on  behalf  of  any  defen- 
dant, declare  forthwith  in  writing  the  names  and  places  of 
residence  of  all  the  persons  constituting  the  firm. 

(2)  If  the  plaintiffs  or  their  solicitor  fail  to  comply 
with  such  demand,  all  proceedings  in  the  action  may,  upon 
an  application  for  that  purpose,  be  stayed  upon  such  terms 
as  the  Court  or  a  Judge  may  direct. 

(3)  Where  the  names  of  the  partners  are  so  declared, 
the  action  shall  proceed  in  the  same  manner,  and  the  same 
consequences  in  all  respects  shall  follow,  as  if  they  had 
been  named  as  the  plaintiffs  in  the  writ;    but  all  proceed- 
ings shall,  nevertheless,  continue  in  the  name  of  the  firm. 
Con.  Eule  251.     See  also  Kule  222. 
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This  Rule  is  the  same  as  Eng.  (1883)    R.  43.  Rules 

By  Rule  222,  any  party  to  an  action,  in  which  partners  either  sue 146>  146- 
or  are  sued  in  the  name  of  their  firm,  may  apply  for  a  statement  of 
the  names  of  the  persons  who  were  at  the  time  of  the  accruing  of 
the  cause  of  action  co-partners  in  the  firm,  to  be  furnished  in  such 
manner,  and  verified  on  oath  or  otherwise,  as  may  be  directed. 

By  R.  S.  O.  c.  152,  s.  1,  the  names  of  the  individual  members  com- 
posing a  firm  carrying  on  a  trading,  manufacturing  or  mining 
business,  are  required  to  be  registered  in  the  Registry  Office  for  the 
county  or  registry  division  in  which  the  business  is  carried  on. 

3.  SERVICE  OF  WRIT  OF  SUMMONS. 

(a)  Generally. 

In  Re  Pepper,  Pepper  v.  Pepper,  50  L.  T.  580;  53  L.  J.  Chy.  1054; 
32  W.  R.  765,  it  was  held  that  the  Rules  as  to  service  apply  to  an 
originating  summons  as  well  as  to  writs  of  summons.  See,  however, 
notes  preceding  Rule  162,  p.  279,  and  to  Rule  162  (3). 

See  Re  Murray,  10  C.  L.  T.  88,  as  to  service  of  infants  with  pro- 
ceedings under  The  Quieting  Titles  Act. 

145.  Service  of  a  writ  or  other  document  by  which  a  under- 
cause,  matter,  or  proceeding  may  be  commenced  shall  not  Accept tc 
be  required  where  the  defendant  by  his  solicitor  [accepts 8ervice- 
service  and  undertakes  to  appear].     Con.  Kule  252. 

The  corresponding  Eng.  (1883)  R.  48,  has  the  words  "  undertakes 
in  writing  to  accept  service  and  enters  an  appearance,"  instead  of  the 
words  in  brackets. 

In  order  to  take  advantage  of  Rule  174  the  solicitor's  undertaking 
must  be  in  writing,  for  that  Rule  provides  that  a  solicitor  not  enter- 
ing an  appearance  in  pursuance  of  his  written  undertaking  so  to 
do,  shall  be  liable  to  an  attachment:  see  Rule  174;  and  he  may  also 
be  ordered  to  pay  all  costs  occasioned  by  his  neglect:  Cook  v.  Broom- 
head,  16  Ves.  133;  and  see  Courtney  v.  Stock,  2  D.  &  W.  251;  Townley 
v.  Jones,  29  L.  J.  C.  P.  299;  but  the  plaintiff  may  also  proceed 
against  defendant  as  upon  default  of  appearance.  He  takes  the 
risk,  however,  of  the  solicitor  not  having  had  authority  to  accept 
service:  Roissier  v.  Westorooke,  24  0.  P.  91;  and  it  would  therefore 
be  proper  to  serve  any  subsequent  proceedings  upon  the  defendant 
personally.  See  note  to  Rule  143. 

As  to  the  effect  of  a  judgment  obtained  by  the  plaintiff  in  an 
action  where  the  appearance  of  defendant  was  entered  without  his 
authority:  see  notes  to  Rule  143,  supra,  p.  261. 

But  a  sleeping  partner  may  be  bound  by  an  appearance  entered 
for  the  firm  by  the  authority  of  the  acting  partner:  see  Court  v. 
Berlin,  1897,  2  Q.  B.  396;  Tomlinson  v.  Broadsmith,  1896,  1  Q.  B.  386. 

146.  Where  service  is  required,  the  writ  may  be  served  Personal  /^/  If  I 
in  any  County  or  District  in  Ontario,  and  the  service  there-  substituted 

of  shall  be  personal;    but  if  it  appears  to  the  Court  or  aservice< 
Judge  on  affidavit  that  the  plaintiff  is  unable  to  effect 
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Kuiei46.  prompt  personal  service,  the  Court  or  Judge  may  order 
substituted  or  other  service,  by  advertisement  or  otherwise. 
Con.  Rule  253,  amended. 

S.ee  Eng.  (1883)  K.  49. 

As  to  the  old  practice,  see  H.  &  L.  Jud.  Act  (1st  ed.),  p.  288. 

As  to  service  of  corporations,  see  Rules  159-161. 

Personal  service  may  be  by  delivering  the  process  into  the  de- 
fendant's hand;  or  by  seeing  him  and  bringing  the  process  to  his 
notice:  Thomson  v.  Pheney,  1  Dowl.  441;  and  showing  him  the 
original  if  he  desires  it:  Ooggs  v.  Huntingtower,  12  M.  &  W.  503; 
Philipson  v.  Emmanuel,  56  L.  T.  858;  Hawthorn  v.  Harris,  23  W.  R. 
214;  within  a  reasonable  time  after  service:  Thomas  v.  Pearce,  2  B. 

6  C.  761;  Petit  v.  Ambrose,   6  M.   &  S.  274;  a  quarter  of  an  hour 
was  considered  reasonable  time  in  Westley  v.  Jones,  5  Moo.  162;  or 
if  he  refuses   to  receive  the  copy,   after  being  told  its  nature  and 
being  tendered  it,  then  by  placing  it  on  his  person:  Bell  v.   Vincent, 

7  D.  &  R.  233;  or  by  throwing  it  down  in  his  presence:  1  Dowl.  443. 
The  copy  must,  however,  be  left  with  the  defendant  and  not  merely 
shewn  to  him:  Worley  v.  Glover,  2  Str.  877,  even  though  he  refuses 
to  take  it:  Pigeon  v.  Bruce,  8  Taunt.  410;  Erwin  v.  Powley,  2  U.  C.  Q. 
B.  270.     Handing  a  writ  or  notice  of  writ  in  an  envelope,  the  defen- 
dant not  being  informed  of  the  contents,  and  having  no  knowledge 
that  an  action  has  been  or  is  about  to  be  brought  against  him,  is  not 
good  personal  service:  Banque  Rtisse,  etc.  v.  Clark,  W.  N.  1894,  203. 

In  O' Sullivan  v.  Murphy,  78  L.  T.  Jour.  213,  placing  the  writ  on  the 
ground  within  20  or  30  yards,  and  holding  up  the  original,  the  de- 
fendant having  run  away  to  evade  service,  was  held  insufficient. 

Where  the  person  serving  did  not  show  the  original,  although  re- 
quested to  do  so,  service  was  set  aside:  Philipson  v.  Emmanuel,  supra. 

Appearance  precludes  all  question  as  to  the  sufficiency  of  service: 
Dart  v.  Citizens'  Insurance  Co.,  11  P.  R.  513;  see  Boyle  v.  Sacker,  39 
Ch.  D.  251,  and  notes  to  Rule  169. 

If  it  is  intended  to  object  to  the  service,  a  motion  to  set  it  aside 
should  be  made  before  appearance:  Boyle  v.  Sacker,  sup. 

Under  the  present  Tariff  A.  (item  17)  the  costs  of  service  of  a 
writ  by  a  person  other  than  a  sheriff  are  only  taxable  where  the 
sheriff  has  made  default:  see  Rule  148. 

Service  of  the  writ  may  be  effected  at  any  time  of  the  day  or  night: 
Upton  v.  Mackenzie,  1  D.  &  R.  172;  Prtddle  v.  Cooper,  1  Bing.  66; 
Rule  349  does  not  apply:  Murray  v.  Stephenson,  19  Q.  B.  D.  60;  but 
not  on  Sunday:  Mackreth  v.  Nicholson,  19  Ves.  367;  Taylor  v.  Phillips, 
3  East,  155. 

Action  to  Recover  Possession  of  Land. — In  actions  for  re- 
covery of  land  where  it  is  in  the  actual  possession  of  several  persons, 
all  ought  to  be  named  as  defendants,  and  served  with  the  writ, 
as  judgment  must  follow  the  writ,  and  can  be  awarded  only  against 
the  defendants,  and  only  the  defendants  and  those  claiming  under 
them  can  be  ejected:  see  Minet  v.  Johnston,  63  L.  T.  507.  Persons 
in  the  position  of  servants,  or  the  members  of  the  family  of  a  person 
in  possession,  need  not  be  made  parties  or  served  writh  the  writ. 
Persons  not  named  as  defendants,  and  claiming  to  be  in  possession 
independently  of  the  defendants,  may  appear:  Rules  180,  et  seq.,  and, 
even  after  judgment  against  the  defendants,  may  obtain  leave  to 
defend:  II. 
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Substituted  Service  was  not  in  use  in  the  Common  Law  Courts.  Rule  146. 
The  equivalent  practice  was  that  provided  by  R.  S.  O.  1877,  c.  50,  Substi- 
s.  20,   under  which,   if  reasonable  efforts   had  been  made  to  effect  tuted 
service,  and  either  the  writ  had  come  to  the  defendant's  knowledge  se 
or  he  wilfully  evaded  service,  an  order  might  be  obtained  to  proceed 
as  if  personal  service  had  been  effected.    In  Chancery,  substituted  Formerly. 
service  was  allowed  wherever  necessary:  see  Hope  v.  Hope,  19  Beav. 
237;  4  D.  M.   &  G.  328,  and    this    jurisdiction    was    enlarged  by 
Statute:  Rev.  Stat.  1877,  c.  40,  s.  94,  (now  Rule  167). 

A  Statute  authorizing  Courts  in  the  case  of  contracts  made  or  to 
be  performed  within  the  jurisdiction,  to  decide  whether  they  will, 
or  will  not,  proceed  in  the  absence  of  defendant,  is  intra  vires,  'but 
whether  a  judgment  obtained  in  such  circumstances  will  be  enforced 
by  the  Courts  of  another  country  is  for  those  Courts  to  determine: 
Ashbury  v.  Ellis,  1893,  A.  C.  339. 

As  to  substituted  service  where  a  defendant  is  out  of  the  juris- 
diction, see  notes  to  Rule  162. 

The  present  Rule  gives  a  wide  discretion  to  the  Court.     It  allows  Present 
substituted  service  to  be  ordered  in  whatever  way  the  Court  or  aPractice. 
Judge  may  direct:  Whitley  v.  Honeywell,  24  W.  R.  851;  if,  from  any 
cause,  the  plaintiff  is  unable  to  effect  prompt  personal  service. 

As  to  whether  the  Rule  applies  to  the  case  of  persons  sued  in  the 
name  of  a  firm,  where  no  person  having  control  or  management  of 
the  business  can  be  found,  see  notes  to  Rule  223. 

"Where  defendant  has  an  agent  within  the  jurisdiction,   substitu-  When  sub- 
tional  service  may  be  allowed  on  such  agent,  e.g.,  a  managing  clerk  stitMted 
at  his  place  of  business:  Armitage  v.  Fltzwilliam,  W.  N.  1875,  238  ; 
general  agents:  Jones  v.   Cargill,  11  L.  T.  566;  special  agents:  Hot- 
house  v.    Courtney,   12   Sim.    140;   solicitors   who   had   acted   for  de- 
fendant: Hornby  v.  Holmes,  4  Ha.  306;  Watt  v.  Barnett,  3  Q.  B.  D. 
183,  363;  Tottenham  v.  Barry,  12  Ch.  D.  798;  but  see  The  Pommerania, 
4  P.  D.  195. 

Where  the  defendant,  out  of  the  jurisdiction,  has  expressly  agreed 
to  service  being  effected  on  him  in  a  particular  way,  service  effected 
in  that  way  will  be  allowed  as  good  service:  Montgomery  v.  Liebenthal, 
1898,  1  Q.  B.  487;  but  only  in  a  case  in  which  there  is  jurisdiction 
to  allow  service  upon  him  out  of  the  jurisdiction:  see  Brit.  Waqqon 
Co.  v.  West,  1896,  1  Q.  B.  35,  37. 

As  was  said  in  Watt  v.  Barnett,  3  Q.  B.  D.  367,  substituted  service 
may  be  properly  ordered  upon  any  persons  with  whom  the  Court 
is  satisfied  that  the  party  is  in  communication.  The  Court  has  a 
right  to  consider  that  the  copy  of  writ  served  will  be  sent  on  and 
the  service  will  be  good,  though  the  service  is  not  in  fact  communi- 
cated. 

In  cases  decided  under  the  former  Chancery  practice  the  agent 
ys  required  to  be  such  in  relation  to  the  subject  matter  of  the  suit- 
Allan*.  Pyper,  5  U  C.  L.  J.  118;  Cupples  v.  For  L"?  2  Chy  Ch  31  •' 
Canmffe  v.  Taylor,  2  Gr.  617;  Doremus  v.  Kennedy.  2  Gr  657-  biit 
under  the  present  practice  orders  have  been  made  though  the  person 
served  has  no  connection  with  the  subject  of  the  suit,  if  only  he's 

the  fact  of  service  t 


iikevn'          '  °r  °er  reatve  or  Person'  is  sh°™  to  be, 
be  likely  to  be,  in  communication  with  him  and  is  within  the  inr 

^"?^^10^  °n  SUCh  P«Bon:  ^Uf1^   11 

ovce    1  Chv    Ph    ^T  ^  ™°mpson'  W-  N-  18^>  45;  Somer- 
.  Joyce,  1    ,ny.  Ch.  3o8;  and  even  under  the  former  Chancery 
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Rule  146.  practice  such  service  has  been  allowed  though  the  relative  was  not 
shewn  to  be  at  the  time  in  communication  with  defendant:  Cameron 
v.  Baker,  2  Chy.  Ch.  281.  Such  service  may  be  accompanied  by 
advertising  where  the  person  upon  whom  substituted  service  is 
made,  may  not  be  able  to  communicate  with  defendant:  Bank  of 
Whitehaven  v.  Thompson,  Cameron  v.  Baker,  supra;  Coulbourn  v. 
Carxhaw,  32  W.  R.  33,  or  by  mailing  to  an  address  at  which  de- 
fendant is  shewn  to  have  recently  been:  Cupples  v.  Torsion,  supra. 

Where  a  bill  had  been  filed  for  foreclosure,  and  the  defendant  the 
official  assignee  of  the  mortgagor  absconded  before  service  effected, 
service  was  allowed  substitutionally  upon  one  of  the  Inspectors  of 
the  estate:  London  Canadian  Loan  &  Agency  Co.  v.  Thompson,  8  P. 
R.  91. 

When  not  Substituted  service  will  not  be  ordered  under  this  Rule  unless  it 
allowed.  js  snewn  that  prompt  personal  service  cannot  be  effected.  "The 
fact  of  a  defendant  being  out  of  the  jurisdiction  is  not  alone  a 
reason  for  dispensing  with  personal  service.  He  must  be  evading 
service,  or  his  whereabouts  be  unknown:  Robertson  v.  Mero,  9  P.  R. 
510;  see  also  Adler  v.  Benjamin,  1  Times,  308.  Where  his  residence 
can  be  ascertained  by  examination  of  relatives,  that  course  will  doubt- 
less be  proper  as  formerly  in  Chancery:  see  McMurrich  v.  Hogan,  1 
Chy.  Ch.  307;  McDonald  v.  McMillen,  2  Chy.  Ch.  282. 

In  the  case  of  actions  brought  in  respect  of  a  business  carried  on 
in  Ontario,  by  a  defendant  out  of  the  jurisdiction,  a  special  provision 
is  made  by  Rule  147, 

After  a  service,  not  personal,  has  been  effected,  there  is  power  to 
make  an  order  allowing  the  plaintiff  to  proceed  on  the  service  made, 
but  this  power  must  be  sparingly  exercised:  Adler  v.  Benjamin,  1 
Times,  308. 

Substituted  service  will  not  be  ordered  under  this  Rule,  of  a  writ 
which  could  not  legally  have  been  served  personally — as  a  writ 
against  a  colonial  government:  Sloman  v.  Governor  of  New  Zealand, 
1  C.  P.  D.  563;  or  against  a  foreign  sovereign:  see  Mighell  v.  Sultan, 
of  Johore,  1894,  1  Q.  B.  149;  70  L.  T.  64;  or  a  foreign  ambassador: 
see  Musurus  Bey  v.  Oadban,  1894,  1  Q.  B.  533;  or  of  a  writ  for  ser- 
vice within  the  jurisdiction,  where  the  defendant  is  without  the 
jurisdiction,  and  there  is  no  evidence  that  he  left  the  jurisdiction  to 
avoid  service:  Wilding  v.  Bean,  1891,  1  Q.  B.  100;  or  of  a  writ  against 
a  partnership  firm,  upon  a  partner  resident  out  of  the  jurisdiction: 
Worcester,  etc.  v.  Firbank,  1894,  1  Q.  B.  784. 

But  where  after  issue  of  a  writ  for  service  within  the  jurisdiction 
the  defendant  knowing  of  it  leaves  the  jurisdiction,  though  not  for 
the  purpose  of  evading  service,  substituted  service  of  the  writ  may 
be  authorized,  and  the  plaintiff  will  not  in  such  a  case  be  required 
to  issue  a  concurrent  writ  for  service  out  of  the  jurisdiction:  Jay  v. 
Budd,  1898,  1  Q.  B.  12;  77  L.  T.  335;  distinguishing  Wilding  v.  Bean, 
supra. 

See  also  Fry  v.  Moore,  23  Q.  B.  D.  395;  Field  v.  Barnett,  56  L. 
J.  Q.  B.  89;  Billiard  v.  Smyth,  36  W.  R.  7;  and  note  preceding  Rule 
162. 

The  principle  upon  which  substituted  service  is  granted  is  that  the 
service  is  likely  to  come  to  the  knowledge  of  the  party:  Hope  v. 
Hope,  supra-,  Furber  v.  King,  29  W.  R.  535;  where  therefore  the 
defendant  was  shewn  to  have  absconded  from  his  residence  and 
place  of  business,  leave  to  serve  him  substitutionally,  by  leaving 
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copies  of  the  writ  at  those  places,   was   refused,   and  service  was  Rule  146. 
allowed  by  advertising:  Wolverhampton  &  Staffordshire  Banking  Co.  v. 
Bond,  43  L.  T.  72;  29  W.  R.  599;  see  also  Coulbourn  v.  Carshaw,  32 
W.  R.  33. 

The  provision  for  substituted  service  has  been  held  in  England  Not  con- 
to  apply  to  an  originating  summons  as  well  as  to  a  writ:  Re  ^epper,  ^ed^to 
32  W.  R.  765;  50  L.  T.  580;  53  L.  J.  Chy.  1054;  though  it  has  alsoof  writs< 
been  held  by  Denman,  J.,  in  Chambers,  to  relate  only  to  service  of 
writs  of  summons  or  notices  thereof,  and  therefore  substituted  ser- 
vice of  a  notice  of  application  for  a  writ  of  attachment  was  refused. 
Anon.,  W.  N.  1876,  105;  2  Charl.  Ch.  Ca.  26.  It  is  presumed,  how- 
ever, that  notices  under  Rule  209  (see  last  clause  of  that  Rule)  may 
be  so  served,  and  that,  under  the  general  jurisdiction  which  the 
Courts  of  this  Province  have  heretofore  had,  they  may  order  such 
service  of  all  papers  not  required  to  be  personally  served:  see  Rules 
147,  167;  McTaggart  v.  Merrill,  7  P.  R.  405,  and  Rule  334  as  to 
notices  of  motion  and  appointments.  Substituted  service  has  been 
allowed  of  proceedings  to  set  aside  fraudulent  conveyances  under 
R.  S.  O.  1877,  c.  49,  s.  10,  now  Rules  1015,  et  seq.;  Dobson  v.  Marshall, 
9  P.  R.  1;  and  in  England  of  a  notice  of  motion:  Cook  v.  Dey,  W.  N. 
1876,  122;  Hamilton  v.  Dames,  W.  N.  1880,  82;  see  Dan.  Pr.  5th  ed., 
1442;  an  order  for  an  interim  injunction:  7oung  v.  Brassey,  1  Ch.  D. 
277;  a  summons  to  shew  cause,  where  defendant  was  evading 
service:  Hunt  v.  Austin,  Ex  p.  Mason,  9  Q.  B.  D.  598;  a  notice  of 
appeal:  Ex  p.  Warburg,  Re  Whalley,  24  Ch.  D.  364;  25  Ch.  D.  336; 
and  a  notice  of  motion  for  an  administration  order  under  Chy.  Gen. 
O.  638  (now  Rule  947):  Re  Allan,  9  P.  R.  77:  see  also  Re  Morant,  W. 
N.  1879,  144;  Trubner  v.  Trubner,  62  L.  T.  186. 

An  order  to  proceed  without  service,  will  not  be  made;  substituted 
or  equivalent  service  must  be  effected,  if  personal  service,  or  accept- 
ance of  service  cannot  be  obtained:  W.  N.  1875,  p.  202;  1  Charl. 
Ch.  Ca.  37. 

In  Cook  v.  Dey,  2  Ch.  D.  218,  it  was  held  by  V.C.  Hall,  that  theSubstitu- 
substitution  of  notice  for  service  mentioned  in  the  latter  part  of  thetiori.  Ol 
original  Rule  was  not  intended  to  apply  to  ordinary  cases  of  persons  g^vice^ 
not  able  to  be   found,  but  who  were  within  the  jurisdiction.     He, 
however,    directed   substituted   service   of   the   writ    by   advertising, 
and  by  leaving  a  copy  at  defendant's  office  and  lodgings,  which  is 
plainly  authorized  by  the  Rule  in  its  present  shape.     In  Leddell  v. 
McDougall,   22  Sol.  Jour.  838,  Manisty,  J.,  held  that  the  Court  had 
power  to  make  an  order  for  substitution  of  notice  for  service  within 
the  jurisdiction.     See  also  Rule  273. 

In  such  cases  the  time  for  appearance  runs  from  the  time  the 
order  takes  effect,  that  is,  from  the  service  of  the  writ  at  the  place 
mentioned,  or  issue  of  the  advertisement,  whichever  is  the  later- 
Cmne  v.  Jullion,  2  Ch.  D.  220;  see  also  Johnson  v.  Moffat,  W  N' 
1875,  248;  1  Charl.  Ch.  Ca.  39. 

A  combination  of  different  modes  of  effecting  service  where  de- 
fendant's address  is  not  known  or  he  cannot  be  found  may  be 
ordered,  depending  upon  the  circumstances  of  the  particular  case. 

Where  defendant  gave  his  club  as  his  address,  and  an  order  for  when 
substitutional   service  had  been  granted  on  an  affidavit  of  a    clerk  service 
hat  he  had  been  to  the  defendant's  residence  but  had  been  unable set  aside' 

>  effect  personal  service,  and  judgment  by  default  was  signed  on 
the  substituted  service,  the  affidavit  was  considered  misleading,  and 
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the  order  for  substitutional  service  was  set  aside,  though  two  years 
had  elapsed  since  the  signing  of  judgment:  Johnson  v.  Menzies,  72  L. 
T.  Jour.  348. 

An  order  directing  substitutional  service  upon  solicitors  of  de- 
fendant in  a  former  action  was  set  aside,  it  being  shown  that  the 
solicitors  had  ceased  to  act  for  defendant  in  such  former  action: 
The  Pommerania,  4  P.  D.  195. 

Examples. — Where  the  defendant  was  supposed  to  be  within  the 
jurisdiction  but  had  absconded  or  was  evading  service,  service  was 
allowed  by  leaving  copies  of  writ  with  his  wife  or  other  relatives 
presumably  in  communication  with  him:  Bank  of  Whiteharcn  v. 
Thompson,  W.  N.  1877,  45;  Atkins  v.  Atkins,  W.  N.  1887,  02;  at  his 
last  lodgings  and  place  of  business,  and  by  advertising  or  mailing: 
Cook  v.  Dey,  2  Ch.  D.  218;  Capes  v.  Brewer,  24  W.  R.  40;  by  serving 
his  managing  clerk  at  his  oflices,  and  upon  his  solicitors:  Armitage  v. 
Fitztcilliam,  W.  N.  1875,  238;  by  serving  tenants  of  lands  in  question 
in  the  action  to  whom  the  defendant  had  given  notice  to  pay  rents  to 
him,  and  advertisement:  Crane  v.  Jullion,  2  Ch.  D.  220;  Coulbourn  v. 
Carshaw,  32  W.  R.  33;  by  posting  to  defendant's  last  address:  Dijmond 
v.  Croft,  3  Ch.  D.  512;  by  leaving  copy  of  writ  at  defendant's  only 
known  place  of  residence,  a  club,  and  serving  solicitors  who  refused 
to  accept  service  but  had  acted  in  other  matters  for  defendant: 
Rafael  v.  Ongley,  34  L.  T.  124;  see  Anon,  1  Char.  Ch.  Ca.  38;  Hornby 
v.  Holmes,  4  Ha.  306;  Tottenham  v.  Barry,  12  Ch.  D.  797;  by  mailing 
to  his  address  and  advertising:  Hamilton  v.  Davies,  W.  N.  1880,  82; 
by  serving  defendant's  wife  or  other  relative,  leaving  copies  at  his 
residence  and  advertising:  Mullows  v.  Bannister,  W.  N.  1882,  183;  31 
W.  R.  238;  Waters  v.  Waters,  24  W.  R.  190;  Coulbourn  v.  Carshfur. 
32  W.  R.  33.  Where  defendant  is  out  of  the  jurisdiction  but  his 
whereabouts  is  unknown,  service  may  be  allowed  by  advertising  alone 
if  there  is  no  agent  within  the  jurisdiction  or  person  likely  to  be  in 
communication  with  defendant:  Hartley  v.  Dilke,  35  L.  T.  706;  Gordon 
v.  Hanna,  6  P.  R.  266;  Whitley  v.  Honeywell,  24  W.  R.  851;  Rowley  v. 
Southwell,  61  L.  T.  805;  or  by  advertising  and  mailing  to  various 
addresses  at  which  defendant  has  been  heard  of:  Stimson  v.  Stimson, 
6  Gr.  379. 

Substituted  service,  when  duly  effected,  is  for  all  purposes  equi- 
valent to  personal  service:  Watt  v.  Barnett,  3  Q.  B.  D.  363. 

Where  it  is  necessary  to  effect  substitutional  service  on  several 
defendants  at  the  suit  of  the  same  plaintiff,  and  the  application  is 
based  on  the  same  facts,  a  single  affidavit  may  be  used  setting  out 
the  necessary  facts  and  entitled  in  all  the  actions:  Orkney  v. 
SJianahan,  8  L.  R.  Ir.  155. 

Any  objection  to  an  order  allowing  any  particular  mode  of  service 
must  be  taken  by  motion  to  set  aside  the  order  and  not  by  plead  in  <? 
the  objection  as  a  defence:  Preston  v.  Lamont,  1  Ex.  D.  363;  and  it 
should  be  made  before  the  defendant  has  taken  any  other  step  in 
the  action,  otherwise  he  will  be  deemed  to  have  waived  his  right 
to  object:  see  Fry  v.  Moore,  23  Q.  B.  D.  395;  Western  Nat.  Bank  v. 
Perez,  I  Jl,  1  Q.  B.  304,  and  notes  preceding  Rule  162. 

Costs  of  a  motion  for  leave  to  effect  substituted  service  are  tax- 
able in  the  cause:  Eager  v.  Buckley,  8  L.  R.  Ir.  99. 
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147.  "Where  service  of  a  writ  out  of  Ontario  may  be 
allowed  under  Kules  162  to  167,  and  the  defendant,  whe-  Substitu- 
ther  a  British  subiect  or  not,  is,  or  was  at  the  time  the  tion^1 

,..  J  .  i        .  •  i  -       /-\  •       service  on 

cause  oi  action  arose,  carrying  on  business  within  Ontario,  manager  of 

,1        /-N  T     T    '  .7?  .->  ?        j.'  •      a  business 

the  Court  or  a  J  udge  may,  it.  the  cause  oi  action  arose  in  in  Ontario. 
respect  of  such  business,  make  an  order  allowing  service 
upon  any  person  having  the  control  or  management  of  the 
business  ;   and  such  service  shall  be  equivalent  to  personal 
service  upon  the  defendant.     New. 
See  Rules  159-161. 

148.  Upon  the  delivery  of  a  writ  at  the  office  of  aindorse- 
Sheriff  for  service,  he  shall  indorse  thereon  the  time  when  SScSptof 
it  was  so  delivered;   and  in  case  the  writ  is  not  served  with-  £5°C<L8®' 

•  -i  ^  tJLC/.y   11U11" 

in  ten  days  after  such  delivery,  the  plaintiff,  shall  be  en-  service,  re- 

j.'j.i    J   ^  IT  <•   ,1  1-1        m        •«•     i     11    •        delivery  to 

titled  to  re-delivery  oi  the  same;   and  the  bherm  shall  in-  plaintiff; 
dorse    thereon    the    time    of    the    re-delivery;    and    the  service! 
mileage  and  costs  of  service  of  the  writ  by  any  literate  per- 
son afterwards,  shall,  in  case  the  person  served  was  at  any 
time  during  such  ten  days  within  the  County,  be  allowed 
in  the  taxation  of  costs,  as  if  the  service  had  been  by  the 
Sheriff.     Con.  Eule  254. 

See  Carty  v.  London,  13  P.  R.  285,  in  note  to  Item  17  of  Tariff  A. 

149.  If  the  Sheriff,  being  applied  to,  neglects  or  refuses  Failure  of 
to  re-deliver  the  writ,  after  the  expiration  of  the  ten  days,  S25£v<* 
the  plaintiff  may  issue  a  duplicate  writ  on  the  prcecipe 
already  filed,  and  the  costs  of  the  writ  not  re-delivered  may 

be  recovered  from  the  Sheriff.     Con.  Eule  255. 

150.  —  (1)  The  person  serving  a  writ  shall,  within  three  ^dotrse- 
days  after  the  service,  indorse  on  the  writ  the  day  of  fcheS?vic° 
month  and   week  of  the  service    thereof;    otherwise  the 
plaintiff  shall  not  be  at  liberty,  in  case  of  non-appearance, 

to  proceed  by  default  [without  the  leave  of  a  Judge,  such 
leave  to  be  obtained  at  the  sole  cost  of  the  plaintiff]. 

(2)  Every  affidavit  of  service  of  such  writ  shall  state 
the   day   on  which   such   indorsement   was   made.     Con 
Eule  256. 

See  Eng.  (1883)    R.  62,  which  is  also  expressly  made  to  apply  to 
substitutional  service. 


™  n0t  in  the  Eng'  Rule-     In  Hastings  v. 

_  ,34,  and  m  Sproat  v.  Peckett,  W.  N.  1883,  76;  48 

L.  T.   i  55,  and  m  Shepherd  v.  SilcocTc,  W.  N.  1886,  84,  the  time  for 
makmg  the  indorsement  was  extended  under  Rule  353 
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Rules 
151,  152. 


Married 
Woman. 


Service 
on  infants. 
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An  order  to  amend  the  indorsement  of  service  was  granted  where 
a  wrong  date  was  indorsed  by  mistake:  Hyne  v.  Murphy,  2  L.  R. 
Ir.  35. 

Judgment  was  allowed  to  be  signed  where  the  indorsement  shewed 
the  day  of  the  month  but  not  the  day  of  the  week:  Foat  v.  Basset, 
W.  N.  1888,  255. 

Holidays  are  not  included  in  the  three  days:  Rule  343. 

This  Rule  does  not  apply  to  cases  of  substituted  service:  Dymond 
v.  Croft.  3  Ch.  D.  512;  Cruse  v.  Kuttingwell,  W.  N.  1875,  250;  1 
Charl.  Ch.  Ca.  40;  or  where  notice  in  lieu  of  a  writ  (see  Rule  165), 
is  served:  Fish  v.  Chatterton,  W.  N.  1882,  145;  31  W.  R.  87;  47  L.  T. 
328;  or  where  the  writ  is  served  by  advertisement:  Davis  v.  Lound, 
78  L.  T.  Jour.  318;  W.  N.  1885,  54. 

There  is  power  under  Rule  310  to  hold  a  service  to  be  valid  not- 
withstanding the  want  of  strict  compliance  with  this  Rule:  Steers  v. 
Rogers,  7  Times,  183. 

(fr)  Married  Women. 

151.  A  married  woman  shall  be  served  in  the  same 
manner^  and  with  the  like  effect,  as  if  she  were  a  feme 
sole.  Con.  Rule  257. 

This  Rule  corresponds  with  the  Chancery  Order,  No.  613.  The 
Eng.  (1883)  R.  50  provides  that  where  the  husband  and  wife  are 
both  defendants,  they  shall  both  be  served  unless  the  Court  or  a 
Judge  shall  otherwise  order.  The  previous  Rule  of  1875,  O.  9,  r.  3, 
was  different.  If  the  husband  and  wife  lived  together,  service  on 
the  husband  was  to  be  deemed  good  service  on  the  wife,  but  the 
Court  or  a  Judge  might  order  that  the  wife  should  be  served  with, 
or  without,  service  on  the  husband.  The  Married  Women's  Acts  here 
have  made  a  difference;  see  R.  S.  O.  c.  163,  and  notes  to  Rule  199, 
and  the  above  Rule  151  is  in  furtherance  of  their  object. 

(c)  Infants. 

152. — (i)  Where  an  infant  is  to  be  served  in  respect 
of  his  interest  in  an  estate,  whether  beneficially  or  in  a 
representative  capacity,  with  a  writ  of  summons,  petition, 
notice  of  an  application  or  other  proceeding  in  the  High 
Court,  he  shall  be  served  by  delivering  to  the  Official 
Guardian  a  copy  of  the  writ,  petition,  notice,  or  other 
proceeding  required  to  be  served.  New.  See  Con.  Rule 
258,  first  part. 

(2)  From  the  time  of  such  service,  the  said  Official 
Guardian  shall  be  the  guardian  ad  litem  of  the  infant,  un- 
less and  until  the  Court  or  a  Judge  otherwise  orders;  and 
it  shall  be  the  duty  of  the  said  Official  Guardian,  or  of  any 
other  guardian  appointed  for  such  infant  forthwith  to  at- 
tend to  the  interests  of  the  infant,  and  to  take  all  such 
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proceedings  as  may  be  necessary  for  the  protection  of  such  Rule  153- 
interests  in  the  proceeding  in  which  he  is  appointed  guar- 
dian, and  for  that  purpose  to  communicate  with  all  pro- 
per persons  and  parties,  including  the  father  or  guardian 
of  the  infant  and  the  person  with  whom  or  under  whose 
care  the  infant  is.  See  Con.  Kule  258. 

(3)  In  case  there  is  more  than  one  infant  for  whom 
service  is  made  on  the  Official  Guardian,  one  copy  only  of 
the  writ,  petition,  or  notice  or  other  proceeding  need  be 
served,  but  the  name  of  each  person  on  whose  behalf  the 
Official  Guardian  is  served  shall  be  stated  on  the  copy 
served.  See  Con.  Eule  258. 

The  practice  under  Eng.  (1883)    R.  51  is  different. 

This  Rule,  in  the  cases  to  which  it  applies,  is  in  substantial  accord- 
ance with  the  Chancery  Orders  610,  611,  as  construed  in  the  Court 
of  Chancery,  except  that  those  Orders  required  an  ex  pa?rte  order 
to  be  taken  out  for  the  appointment  of  the  guardian,  which  order 
the  present  Rule  dispenses  with. 

The  original  J.  A.  Rule  36  had  no  application  in  the  cases  in  which 
an  infant  defendant  was  to  be  personally  served  (see  Rule  153),  nor 
where  the  infant  defendant  was  not  resident  in  Ontario.  It  was 
also  held  that  in  an  action  against  an  infant  for  seduction  it  was 
not  proper  to  serve  the  Official  Guardian  or  appoint  him  guardian 
for  the  defendant.  In  the  revision  of  the  Rules  in  1888,  it  was  made 
clear  that  the  cases  in  which  the  Official  Guardian  is  to  act  are  to 
be  those  which  formerly  were  dealt  with  in  Chancery,  viz.,  where 
an  infant,  whether  within,  or  without,  the  Province,  was  interested 
in  an  estate  in  question  in  the  suit.  The  present  Rule  further  ex- 
pressly provides  that  whether  the  interest  of  the  infant  in  the  estate 
is  beneficial  or  fiduciary,  he  is  to  be  represented  by  the  Official 
Guardian.  See  Re  Jackson,  Massey  v.  Crookshanks,  12  P.  R.  475.  In 
all  other  cases  Rule  155  applies. 

The  words  in  the  original  Rule  36  limiting  its  scope  to  cases  where 
the  infants  reside  in  Ontario  having  been  omitted,  and  Chy.  Orders 
610-612  having  been  abrogated  (see  Rule  2),  such  cases  as  Weather- 
head  v.  Weatherhead,  9  P.  R.  96;  and  Rew  v.  Anthony,  /&.,  545,  are 
not  now  to  be  followed. 

Where  a  plaintiff  signs  judgment  against  a  defendant  in  ignorance 
that  he  is  an  infant,  it  is  discretionary  with  the  Court  whether  such 
judgment  shall  be  set  aside:  Furnival  v.  Brooke,  49  L.  T.  134; 
Straughan  v.  Smith,  19  Ont.  558;  Millson  v.  Small,  25  Ont.  144. 

Service  on  the  Official  Guardian  of  a  petition  under  The  Quieting 
Titles  Act  is  good  service  upon  infants  who  are  required  to  be 
notified:  Re  Murray,  13  P.  R.  367. 

See  also  notes  to  Rules  155  and  197. 

153.   Where  the  action  against  an  infant  defendant  is  service 
for   the  recovery  of  lands,   goods,   or  chattels  of  which 
]3P  is  personally  in  possession^,  service  shall  be  made  on  the 
infant  personally,  and  one  copy  of  the  writ  shall  also  be 
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maile(l  to,  or  delivered  at  the  office  of  the  Official  Guard- 
ian, [who  may  enter  an  appearance  for  the  infant,  in  the 
absence  of  other  order  or  direction].  Con.  Rule  259. 

This  Rule  varies  from  Eng.  (1883)  R.  51.  Personal  service  on  an 
infant  is  made  in  the  same  manner  as  upon  an  adult:  Dan.  Cny. 
Prac.  (5th  ed.),  368,  376. 

The  words  in  brackets  were  not  in  the  former  Con.  Rule  Lir/) 
referred  to. 

Where  an  infant  is  out  of  the  jurisdiction  the  Court  has  the  Tiko 
power  to  order  substitutional  service  or  by  publication  or  otherwise 
as  in  the  case  of  an  adult:  Duffy  v.  O'Connor,  1  Chy.  Ch.  393. 

In  an  action  for  foreclosure  where  possession  is  claimed,  tlie  writ 
of  summons  need  not  be  served  personally  on  the  infant  heirs  of 
the  mortgagor  if  they  are  not  personally  in  possession:  Spares  \. 
Purdy,  15  P.  R.  1,  295. 

See  also  notes  to  Rule  152. 

Torts,  etc.  154.  Where  the  action  is  against  an  infant  in  respect 
of  a  personal  tort  or  for  the  recovery  of  money  only,  the 
infant  shall  be  served,  as  in  the  case  of  an  adult  defend- 
ant. Con.  Eule  260. 

See  notes  to  Rules  152  and  197. 


Guardian 
other  than 
official 
guardian. 


155.  Where  an  infant  defendant  is  not  represented  by 
the  Official  Guardian,  a  guardian  may  be  appointed  for 
him  by  the  Court  or  a  Judge.  Con.  Rule  261. 

different:    see   White   v.   DuVernay,    1891, 


is 


The   English   practice 
P.  291. 

The  former  Rule  261  provided  that  the  appointment  of  a  guardian 
was  to  be  made  according  to  the  C.  L.  practice,  before  The  Judica- 
ture Act,  the  present  Rule  omits  that  provision. 

See  note  to  Rule  152. 

Under  this  Rule  the  defendant  may  himself  before  appearance 
make  an  application  in  Chambers  to  appoint  a  guardian  ad  litem,  by 
whom  he  may  appear  and  defend  the  action,  or  in  case  he  does  not, 
the  plaintiff  may  after  the  time  for  appearance  has  elapsed  and 
defendant  has  not  appeared  by  guardian,  move  on  notice  to  the  de- 
fendant for  the  appointment  of  a  guardian  ad  litem  for  him,  and  if 
the  defendant  fails  to  nominate  a  guardian,  the  plaintiff  may 
probably  be  allowed  to  do  so;  the  consent  of  the  person  nominated, 
and  an  affidavit  of  his  fitness,  and  that  he  has  no  adverse  interest 
should  be  filed:  see  Hyne  v.  Brown,  13  P.  R.  17,  and  the  proposed 
guardian  should  attend  before  the  Judge  with  the  infant:  Rule  221. 

Where  a  plaintiff  knows  that  the  defendant  is  a  minor  he  should 
not  proceed  with  his  action  until  a  guardian  has  been  appointed,  or 
his  proceedings  may  be  invalid,  but  in  Straughan  v.  Smith,  19  Ont. 
558  (an  action  of  tort),  the  appointment  of  a  guardian  was  held  not 
to  be  imperative,  so  that  the  want  of  one  would  not  necessarily  in- 
validate the  proceedings  after  judgment  where  the  defendant  was 
not  quite  of  age  but  his  interests  appeared  to  the  Court  to  have 
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been  sufficiently  protected,   and  the  fact  of  his  infancy  was   well  Rules 
known  to  his  parents  and  solicitors,  and  no  objection  to  the  want!56,  157. 
of  a  guardian  had  been  taken  until  the  case  was  in  the  Divisional 
Court. 

156.  Subject  to  Rule  221,  any  person  interested  may  Motion  for 
apply  to  a  Judge  of  the  High  Court  for  an  order  substi-81 
tuting  another  guardian  for  the  Official  Guardian.     Con. 

Rule  262. 

This  Rule  is  in  substantial  accordance  with  Chancery  Order  612. 

The  former  Con.  Rule  262  contained  the  ~  further  express  provi- 
sion which  is  implied  in  the  present  Rule,  that  the  order  to  be  made 
shall  be  such  as  may  be  considered  most  conducive  to  the  interests 
of  the  infant. 

In  Eorlcins  v.  Harty,  6  P.  B.  200,  under  the  former  practice  in  a 
redemption  suit  to  which  the  widow  and  infant  heirs  of  the  mort- 
gagee were  parties  defendant,  a  guardian  named  .by  the  mother 
was  appointed  to  the  infants,  it  being  considered  that  there  was  no 
conflict  of  interest  between  the  defendants.  The  present  practice  is, 
however,  different.  In  Hodgins  v.  Hodgins  (Mr.  Dalton,  March, 
1882),  the  mother  of  infant  defendants  of  tender  years,  who  was 
also  their  guardian  appointed  by  the  •  Surrogate  Court  for  the  purpose 
of  taking  proceedings  on  their  behalf  for  partition  "of  the  lands  in 
question  under  The  Partition  Act,  applied  to  have  a  guardian  other 
than  the  Official  Guardian  appointed.  There  was  no  conflict  of 
interest  and  the  action  involved  a  partition  of  lands  inherited  by 
the  infants  from  their  grandfather,  but  the  Master  in  Chambers  held 
that  there  was  no  sufficient  reason  for  acting  under  the  power 
conferred  by  this  Rule,  and  that  the  policy  adopted  by  the  Rules  of 
appointing  the  Official  Guardian  was  not  to  be  departed  from  with- 
out some  reason,  apart  from  the  wishes  of  those  who  naturally  have 
the  care  of  the  infants'  interests. 

On  an  application  at  the  instance  of  an  infant  of  18  who  was  con- 
sidered capable  of  exercising  a  sound  discretion  in  managing  his 
own  affairs,  and  applied  with  the  approbation  of  his  father,  a 
guardian  nominated  by  the  infant  was  appointed  under  the  above 
clause  in  the  place  of  the  Official  Guardian:  McKenzie  v.  Dwight  2 
C.  L.  T.  359. 

See  also  note  to  Rule  221. 

The  Court  would  appear  to  have  inherent  jurisdiction  to  substitute 
another  guardian  for  a  guardian  appointed  under  Rule  155. 

(d)  Lunatics  and  Persons  of  Unsound  Mind. 

157.  [Subject  to  the  provisions  of  section  55  of  chapter  Lunatics, 
245  of  The  Eevised  Statutes  of  Ontario,  1887],  (a)  where 

a  lunatic,  or  person  of  unsound  mind  not  so  found  by  in- 
quisition [or  judicial  declaration],  is  a  defendant,  service 
on  the  committee  of  the  lunatic  or  on  the  person  with 
whom  the  defendant  of  unsound  mind  resides,  or  under 
whose  care  he  is,  shall,  unless  otherwise  ordered,  be  deemed 
good  service.  Con.  Rule  263. 

J.A.— 18 
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Guardian 
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Same  as  Eng.  (1883)  R.  52,  except  the  words  in  brackets.  The 
R.  S.  O.  1897,  c.  65,  s.  8,  authorizes  the  Court  or  a  Judge  to  declare 
a  person  a  lunatic  without  an  inquisition. 

(a)  Now  B.  S.  O.  c.  317,  s.  55. 

By  R.  S.  O.  c.  317,  s.  53,  the  Inspector  of  Prisons  and  Public 
Charities  is  ex  officio  the  committee  of  every  lunatic  who  has  no  other 
committee,  and  is  detained  in  any  public  asylum.  Service  on  the 
Inspector  is  not,  however,  sufficient.  R.  S.  O.  c.  317,  s.  55,  referred 
to  in  this  Rule,  provides  as  follows:  — 

55.  In  case  any  action  or  other  proceeding  is  brought  against  a 
person  confined  as  insane  in  a  public  asylum  for  the  insane,  it 
shall  not  be  sufficient  in  order  to  bind  the  estate  of  such  insane 
person,  or  to  make  the  proceedings  otherwise  valid,  to  serve  any 
writ,  process,  paper  or  other  document  upon  the  Inspector  of  Prisons 
and  Public  Charities,  although  the  Inspector  is  named  therein 
as  committee,  but  the  same  proceedings  shall  and  may  be  taken 
for  the  appointment  of  some  person  or  persons  to  protect  the 
interest  of  the  insane  person  aforesaid  in  the  action  or  other  pro- 
ceeding as  would  be  requisite,  or  might  be  taken  if  the  said 
Inspector  was  not  the  committee  of  the  lunatic  under  this  Act. 

Where  a  lunatic  had  no  committee,  service  was,  in  England, 
directed  to  be  on  the  keeper  of  an  asylum  where  the  lunatic  was 
living:  Thorn  v.  Smith,  W.  N.  1879,  81;  27  W.  R.  617.  It  is  the  duty 
of  the  keeper  of  an  asylum  to  allow  the  writ  to  be  served:  Denison 
v.  Hardings,  W.  N.  1867,  17,  unless  the  service  might  be  injurious 
to  the  lunatic:  Re  Mein,  2  Chy.  Ch.  429.  Service  on  the  manager 
[of  a  lunatic  defendant's  business  was  held  bad:  Forestreet  Co.  v. 
Divrant,  10  Q.  B.  D.  471. 

158.  After  service  of  the  writ  no  further  proceedings 
shall  be  taken  against  a  defendant  who  is  a  lunatic  and  has 
no  committee,  or  against  a  defendant  of  unsound  mind 
not  so  found  until  a  guardian  ad  liiem  is  appointed.  Con. 
Kule  264. 

See  notes  to  Rules  217,  et  seq. 

Where  the  fact  of  lunacy  is  disputed,  and  the  defendant  has  not 
been  judicially  found  lunatic,  an  inquiry  would  probably  be  ordered 
on  this  point,  on  the  application  of  the  defendant,  before  appointing 
a  guardian:  see  Howell  v.  Leicis,  65  L.  T.  672,  the  case  of  a  plain- 
tiff. 

Where  proceedings  are  taken  against  a  lunatic  defendant  without 
the  due  appointment  of  a  guardian,  in  the  manner  prescribed  by 
Rules  218,  et  seq.,  they  may  be  set  aside  as  irregular:  Warnock  v. 
Prleur,  12  P.  R.  264. 

(e)  Partners. 
[See  Kules  223  and  231.] 

(/)   Corporations. 
Where    a   corporation   is    a   party  to  a  cause  or 


Service 

tionsrEow'~ 
effected,     matter; 
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(a)  A  writ  of  summons  or  other  document  by  which  the  Rule  169- 
cause  or  matter  is  commenced,  and, 

(fr)  In  the  absence  of  the  appearance  of  the  corporation 
by  solicitor,  all  papers  and  proceedings  in  the  cause  or 
matter  before  the  final  judgment  or  order  therein, 

may  be  served  on  the  Mayor,  Warden,  Reeve,  President,  ,£ 
or  other  head  officer,  or  on  the  Township,  Town,  City  or 
County  Clerk,  or  on  the  Cashier,  Treasurer  or  Secretary, 
Clerk  or  Agent  of  such  corporation,  or  of  any  branch  or 
agency  thereof  in  Ontario;  and  every  person  who,  within 
Ontario,  transacts  or  carries  on  any  of  the  business  of,  or 
any  business  for,  any  corporation  whose  chief  place  of 
business  is  without  Ontario,  shall,  for  the  purpose  of  being 
served  as  aforesaid  be  deemed  the  agent  thereof.  Con. 
Rule  267. 

The  Eng.  (1883)  R.  55,  first  clause,  contains  analogous  provisions, 
being  a  consolidation  of  the  repealed  Rule  of  1875,  O.  9,  r.  7,  and  the 
provisions  of  sec.  16  of  the  C.  L.  P.  Act  of  1852. 

As  to  the  residence  of  a  corporation,  see  Bank  of  Nova  Scotia  v. 
McKinnon,  12  C.  L.  T.  178. 

The  Mother  Superior  of  a  convent  is  not  the  "  head  officer " 
within  the  corresponding  English  Rule  upon  whom  to  serve  the  writ 
in  an  action  against  an  order  whose  governing  body  is  in  France: 
Golding  v.  Order  of  La  Sainte  Union  des  Sacrees  Coeurs,  67  JL.  T.  b05. 
Whether  such  a  body  is  a  corporation  qucere,  /&. 

Foreign   Corporations. — Service  within  the  Province  on  the   Presi- Foreign 
dent  of  a  foreign  corporation  was  held  bad  where  it  was  not  shewn  cprpora- 
that  it  transacted  any  business  there:  Wilson  v.  Detroit  &  Milwaukee*10116' 
Ry.   Co.,  3  P.  R.   37.    Where  a  foreign  Insurance  Co.  had  a  head 
office  for  the  Province  in  Toronto,  service  on  the  local  agent  of  the 
Co.  at  Ottawa  was  held  good,  notwithstanding  the  provisions  of  the 
Dom.  Act,  40  Viet.  c.  42,  s.  9:  Wilson  v.  Etna  Life  Insurance  Co.,  8 
P.  R.  131;  see  now  R.  S.  C.  c.  124,  s.  13. 

It  has  been  decided  under  the  English  O.  63  of  1875,  and  s.  100 
of  the  Jud.  Act  of  1873  [see  s.  2  (7)  of  the  Ont.  Act,  and  R.  S.  O.  c.  1, 
s.  8  (13)],  that  a  foreign  corporation,  though  it  does  not  carry  en 
business  within  the  jurisdiction,  may  be  sued  there,  in  cases  where 
an  individual  foreigner  might  be  sued:  see  Westman  v.  Aktiebolaget, 
etc.,  1  Ex.  D.  237;  Scott  v.  The  Royal  Wax  Candle  Co.,  1  Q.  B.  D. 
404;  Royal  Mail  Steam  Packet  Co.  v.  Braham,  2  App.  Cas.  381.  Such 
a  corporation  might,  under  the  old  practice,  have  been  sued  in 
Ontario,  and  the  mode  of  service  in  such  a  case  was  prescribed 
by  Chy.  O.  92,  and  R.  S.  O.  1877,  c.  50,  ss.  50  and  51.  Since  the 
Jud.  Act  a  foreign  defendant  can  only  be  sued  where  Rules  162,  et 
seq.,  apply. 

A  foreign   corporation  which  carries  on  business  within  Ontario 
s  capable  of  being  treated  for  the  purposes  of  service  as  a  Provin- 
cial corporation   resident  within  the  Province:  Haggin  v    Comptoir, 
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Rule  160.    etc.,  23  Q.  B.  D.  519;  61  L.  T.  748;  approving  of  and  following 

v.  Von  Oppen,  L.  R.  7  Q.  B.  293;  see  also  Palmer  v.  Gould's  Manu- 
facturing Co.,  W.  N.  1884,  63;  per  Lord  St.  Leonards  in  The  Carron 
Iron  Co.  v.  Maclaren,  5  H.  L.  C.  at  p.  459. 

^  A  foreign  corporation,  all  the  directors  and  officers  of  which  are 

fill-  *-lO  b  •  abroad,  but  the  majority  of  the  shareholders  of  which  are  in  Eng- 
land, and  which  has  a  London  agent  with  a  London  office,  but  car- 
ries  on  no  principal  or  material  part  of  its  business  in  England, 
is  not  liable  to  be  sued  in  an  English  Court:  Badcock  v.  Cumberland, 
1893,  1  Ch.  362;  41  W.  R.  204;  68  L.  T.  155. 

Nor  can  a  foreign  corporation  which  advertises  that  inquiries 
may  be  made  at  the  office  of  its  agents  within  the  jurisdiction  be 
served,  by  serving  the  managing  clerk  of  such  agents  where  the 
office  is  the  agent's  office,  and  the  clerk  is  the  agent's  servant: 
Re  Princesse  Clementine,  75  L.  T.  695. 

Service  under  the  Eng.  (1883)  R.  55  was  held  good  on  a  foreign 
corporation  which  had  an  agency  office  in  London:  Lhoneux  &  Co. 
v.  Hong  Kong  &  Shanghai  Banking  Co.,  33  Ch.  D.  446. 

The  word  "  clerk  "  in  this  Rule  means  a  principal  officer  and  not 
a  mere  subordinate  clerk:  Walton  v.  Universal  Co.,  16  M.  &  W.  438; 
Haclteretlt,  v.  Glasgow,  L.  R.  8  Ex.  151. 

Where,  by  a  Statute,  service  of  a  writ  might  be  effected  by  being 
left  at,  or  sent  by  post  to,  the  company's  office,  or  given  to  the  sec- 
retary or,  if  no  secretary,  to  a  director,  and  the  company  had  no 
office,  and  the  action  was  brought  by  the  secretary,  service  on  a 
director  was  held  invalid:  Lawrenson  v.  Dublin  Metropolitan,  etc., 
Railway,  37  L.  T.  32. 

Service  on  the  liquidator  of  a  company  is  not  good  service  on  the 
company:  see  Re  Flowers,  75  L.  T.  306. 

Service  within  the  jurisdiction  on  a  broker  employed  by  a  foreign 
corporation  to  obtain  subscriptions  to  its  stock,  was  held  good  ser- 
vice on  the  corporation:  Globe  P.  Co.  v.  Hilltop  G.  M.  Co.,  33  C. 
L.  J.  771. 

A  foreign  corporation  may  contract  that  process,  etc.,  may 
be  served  upon  a  person  within  the  jurisdiction,  and  the  ap- 
pointment of  such  person  is  irrevocable  until  some  other  agent 
is  appointed:  Tharsis  Sulphur,  etc.,  Co.  v.  SociJte  Indiistrielle,  etc., 
des  Metaux,  38  W.  R.  78;  60  L.  T.  924;  Montr/ornery  v.  LiebentJial, 
1898,  1  Q.  B.  407;  but  only  in  a  case  where  the  Court  has  juris1- 
diction  to  allow  service  of  a  writ  out  of  the  jurisdiction:  British 
Waggon  Co.  v.  West,  1896,  1  Q.  B.  35,  37. 

A  colonial  Government:  Sloman  v.  Governor  of  New  Zealand,  1  C. 
P.  D.  563,  and  a  foreign  Government:  Strousberg  v.  Costa  Rica,  29 
W.  R.  125,  have  been  held  not  to  be  corporations. 


plpverseon°f     H*O.  In  the  case  of  a  railway,  telegraph,   or  express 
certain       corporation,  service  may  be  effected  under  the  next  pre- 

corpora-  j  •          T>    i  xi  <• 

tions.  ceding  Kule,  on  the  agent  of  such  corporation  at  any 
branch  or  agency  thereof,  or  on  any  station-master  of  the 
railway  company,  or  on  the  telegraph  operator,  or  express 
agent  having  charge  of  any  telegraph  or  express  office  be- 
longing to  such  corporation.  See  Con.  Rule  268. 
See  notes  to  Rule  159. 
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161.  Where,  by  any  statute,  provision  is  made  for  ser-Rule161- 
vice  in  any  other  manner,  service  may  be  made  accord- 
ingly.     Con.  Kule  269. 

Same  as  Eng.  (1883)  R.  55,  last  clause. 

A  mode  of  serving  companies  incorporated  by  special  Act,  and  byC^by 
letters  patent,   was  formerly  provided,   in  the  case  of  corporations  patent  or 
created  by  Provincial  authority  by  R.  S.  O.  1877,  c.  149,  s.  43,  and  special  Act 
c.  150,  s.  60,  but  these  sections  have  not  been  consolidated  in  the  R". 
S.  O.  1897.    See  R.  S.  C.  c.  118,  s.  42;  c.  119,  s.  62,  as  to  companies 
incorporated   by   the   authority   of   the   Dominion    Parliament;    ano! 
I&.   c.    124,   ss.   13  and    16,   as  to  Insurance    Companies.    See   also 
White  v.  Land  and  Water,  etc.,  Co.,  W.  N.  1883,  174,  and  Harvey  v. 
Harvey,  9  Ont.  App.  91.    The  provisions  of  any  such  statutes  must 
be  strictly  followed:  Wood  v.  Anderston,  36  W.  R.  918. 

(ii)  Service  Out  of  Ontario. 

Compare  R.  S.  O.  1877,  c.  50,  s.  48;  Eng.  R.  1875,  O.  2,  r.  4;  16. 
O.  11,  Eng.  R.,  June,  1876,  R.  5;  Eng.  R.,  1883,  64;  28th  Nov.  1893, 
Ont.  Chy.,  Orders  90,  100,  102,  620;  Ont.  J.  A.  1881,  Rules  45,  47. 

The  right  of  the  Court  to  order  service  of  proceedings  out  of  theJurisdic- 
jurisdiction,  whether  on  British  subjects  or  foreigners,  is  not  antlon* 
inherent  right,  but  depends  altogether  on  statute:  see  In  re  Anglo*- 
African  8.  Co.,  32  Ch.  D.  350;  and  see  Re  Busfleld,  32  Ch.  D.  123; 
Re  Maugham,  22  W.  R.  748.  The  jurisdiction  of  all  Provincial  Courts 
is  prima  facie  only  territorial,  and,  generally  speaking,  is  exercisable 
only  over  persons  and  land  and  movables  within  the  territorial 
limits  within  which  this  jurisdiction  is  to  be  exercised.  "  Territorial 
jurisdiction  attaches  (with  special  exceptions)  upon  all  persons  either 
permanently  or  temporarily  resident  within  the  territory  while  they 
are  within  it;  but  it  does  not  follow  them  after  they  have  withdrawn 
from  it,  and  when  they  are  living  in  another  independent  country. 
It  exists  always  as  to  land  within  the  territory,  and  it  may  be 
exercised  over  movables  within  the  territory,  and  in  questions  of 
status  and  succession  governed  by  domicil,  it  may  exist  as  to 
persons  domiciled,  or  who,  when  living,  were  domiciled  within  the 
territory":  see  Sirdar  Gurdyal  Singh  v.  Faridkote,  1894,  A.  C.  670. 
In  the  same  case  the  Privy  Council  laid  down  (1)  that  no  territorial 
Legislature  can  give  jurisdiction,  which  any  foreign  Courts  ought  to 
recognize,  against  absent  foreigners  who  owe  no  allegiance  or 
obedience  to  the  power  which  legislates;  and  (2)  that  in  all  personal 
actions  the  Courts  of  the  country  in  which  the  defendant  resides, 
not  the  Courts  of  the  country  where  the  action  arose,  ought  to  be 
resorted  to.  And  it  was  also  said  that  "  in  a  personal  action  to  which 
none  of  the  above  named  causes  of  jurisdiction  apply,  a  decree  pro- 
nounced in  absentem  by  a  foreign  Court,  to  the  jurisdiction  of  which 
the  defendant  has  not  in  any  way  subjected  himself,  is  by  interna- 
tional law  an  absolute  nullity." 

Former  Practice. — Previously  to  Imperial  Statute  2  Will.  4.,  c.  Former 
33,  a  writ  from  the  English  Court  of  Chancery  might  be  served  outpractice 
of  the  jurisdiction;  but  unless  the  party  served  chose  to  appear,  the 
suit  could  not  be  proceeded   with  as  against  him.     The  following 
Statutes    and    Orders    bearing    on    the    subject    were    subsequently 
passed  in  England:  2  Will.  4.,  c.  33;  4  &  5  Will.  4,  c.  82;  3  &  4  Viet. 
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Rule  161.    c.  94;  4  &  5  Viet.  c.  52;  G.  O.  May,  1845;  15  &  16  Viet.  c.  86,  s.  3; 

Consol.  Orders,  Order  10,  rr.  6,  7,  etc.     The  practical  effect  was  tEat 

In  Chan-      in  England  the  Court  of  Chancery  at  the  time  of  the  passing  of  The 

eery.  Judicature  Act  of  1873  could  sanction  service  out  of  the  jurisdiction 

in   any   suit.      By   the   Provincial    Statutes    affecting   the   Court   of 

Chancery,  and  the  Orders  made  by  that  Court  in  this  Province,  the 

Court  had  a  like  jurisdiction:  see  Consol.  Chy.  Orders,  90,  101,  102, 

620;  12  Viet.  c.  64,  s.  9;  20  Viet.  c.  56,  s.  21;  C.  S.  U.  C.  c.  12,  s.  74: 

R.  S.  O.  1877,  c.  40,  ss.  93,  94  (Rules  274,  273,  in  the  Con.  Rules  of 

1888). 

At  Law.  In  the  Common  Law  Courts,  the  power  of  serving  a  defendant  out 
of  the  jurisdiction  was  governed  in  England  by  the  C.  L.  P.  Act, 
1852,  ss.  18,  19,  and  in  this  Province  by  the  C.  L.  P.  Act  (R.  S.  O. 
1877,  c.  50),  ss.  49,  50  and  51.  These  sections  cover  two  classes— 
(1)  British  subjects  resident  abroad,  and  (2)  foreigners;  and  thoir 
operation  was  limited  in  several  respects.  The  authority  given  by 
original  J.  A.  Rules  44  and  45,  was  more  extended  than  that  given 
by  the  Common  Law  Procedure  Act. 

Rules  in  In  November,  1893,  the  English  Rules  were  amended,  and  there- 
force  prior  upon  in  1894  a  further  change  was  made  in  Ontario.  It  had  thereto- 
fore been  the  practice  to  serve  the  writ  without  leave  having  been 
previously  obtained.  By  the  Ontario  Rules  of  23rd  June,  1894, 
however,  the  then  existing  English  practice  was  so  far  as  applicable 
adopted,  and  with  it  the  practice  that  a  writ  for  service  out  of  the 
jurisdiction  was  only  to  be  issued  under  an  order  giving  leave  to 
that  effect,  obtained  upon  proof  that  the  action  was  one  which  under 
the  Rules  was  proper  to  be  brought  against  a  defendant  residing  out 
of  the  jurisdiction. 

The  present  English  Rules  as  regards  suits  against  absent 
foreigners,  which  are  followed  by  the  Ontario  Rules,  are  the  result  ot 
diplomatic  remonstrance  in  regard  to  the  previous  practice  of  the 
English  Courts,  and  they  were  passed  "  to  bring  that  practice  into 
accordance  with  well-settled  rules  of  international  law,  or  at  all 
events,  comity":  see  per  Lord  Coleridge,  C.J.,  Field  v.  Bennett,  3 
Times,  239;  56  L.  J.  Q.  B.  89;  and  see  per  Huddleston,  B., 
Lendens  v.  Anderson,  12  Q.  B.  D.  p.  57;  and  per  Field,  J.,  Hewitson  v. 
Fabre,  21  Q.  B.  D.  p.  8;  and  per  Chitty,  J.,  Re  Busfield,  32  Ch.  D. 
123. 

Present  Present  Practice. — Under  the  English  Rules  it  has  been  held 
practice.  tnat  tjje  provisions  of  the  new  Rules  are  exhaustive,  and  even  though 
under  any  former  practice  process  might  be  served  out  of  the  juris- 
diction it  will  not  now  be  allowed  unless  the  case  falls  within  these 
Rules:  Re  Eager,  22  Ch.  D.  86;  Re  Cliff,  1895,  2  Ch.  21;  and  follow- 
ing this  English  practice  the  present  Rules  embrace  all  cases  in 
which  it  is  intended  that  the  jurisdiction  of  the  High  Court  shall 
for  the  present  be  exercised  in  the  case  of  a  defendant  out  of  the 
jurisdiction. 

Where,  however,  a  foreign  firm  which  cannot  be'  sued  within  the 
jurisdiction  brings  an  action,  it  thereby  brings  itself  within  the 
jurisdiction,  and  by  a  counter-claim  the  defendant  can  set  up 
matters,  which  could  not  be  set  up  in  an  action  against  the  foreign 
firm:  Griendtoveen  v.  Hamlyn,  8  Times,  231;  but  see  Imperial 
Japanese  Govt.  v.  P.  &  0.  Co.,  1895,  A.  C.  644. 

A  foreign  sovereign  suing  in  the  Courts  of  this  country  submits 
to  the  jurisdiction  to  the  extent  only  that  (1)  he  must  give  discovery, 


i. 
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and  (2)  cross-proceedings  in  mitigation  of  the  relief  claimed  by  him  Rule  161. 
can  be  taken  against  him:  8.  African  Rep.,  etc.,  v.  La  Compagme,  etc., 
1898,  1  Ch.  190. 

Motion  for  Leave  to  Issue  and  Serve  Writ.—  Leave  to  issue  Motion  for 
and   serve  the  writ   may,   and    generally   should,   be  asked   for   on  ^ve 
the  same  motion:   Young  v.  Brassey,  24  W.   R.  110;  1  Ch.  D.  277;serve. 
Train  v.  Porter,  1  L.  R.  Ir.  60;  though  separate  motions  may  possibly 
sometimes   be   necessary:   see  Stigan&  v.    Stigand,    19   Ch.    D.    460. 
The  motion  is  made  in  Chambersj^Jb. 

The  motion  may  be  made  before  the  Mastery  in  Chambers  or 
other  officer  (except  the  Master  in  Ordinary)  having  like  juris- 
diction in  Chambers.  See  Rules  6,  42,  45,  49,  698. 

The  evidence  in  support  of  the  motion  (usually  an  affidavit)  is 
prescribed  by  Rule  163:  see  also  Seagrove  v.  Parks,  1891,  1  Q.  B.  551. 

The  affidavit  or  other  evidence  should  show  that  prima  -facie  the  Affidavit. 
plaintiff  has  a  good  cause  of  action  within  the  Rules:  Great  Australian 
Mining  Co.  v.  Martin,  5  Ch.   D.  1;    Societe,   etc.,  v.  Dreyfus,   37   Ch.  D. 
215. 

The  affidavit  need  only  establish  a  prima  facie  case,  but  it  should 
be  "candid":  see  Hardingham  v.  Rowan,  24  Sol.  Jour.  309.  An 
order,  ex  parte,  allowing  service  out  of  the  jurisdiction  was  dis- 
charged upon  its  being  shown  that  the  affidavit  on  which  the  order 
was  obtained  contained  misstatements  of  fact,  which  had  the  effect 
of  showing  the  plaintiffs  to  have  good  cause  of  action:  Republic  of 
Peru  v.  Dreyfus,  55  L.  T.  802.  The  affidavit  may  be  made  by  the 
solicitor  or  any  one  who  has  a  knowledge  of  the  facts.  Identifying 
a  copy  of  the  statement  of  claim  is  not  enough;  the  material  allega- 
tions contained  in  it  as  to  the  contra'ct,  etc.,  must  be  sworn  to: 
Great  Australian,  etc.  y.  Martin,  sup.',  Perkins  v.  Mississippi,  etc.,  Co., 
10  P.  R.  198  ;  Societe,  e.tc.  v.  Dreyfus,  37  Ch.  D.  215.  It  is  not  neces- 
sary to  use  the  words  "  there  is  a  cause  of  action  "  if  the  facts 
sworn  to  shew  it:  Fowler  v.  Bar  stow,  30  W.  R.  113;  20  Ch.  D.  240. 

The  affidavit  should  be  styled,  "  In  the  matter  of  an  intended 
action  between,  etc.":  Tvuny  v.  Brassey,  1  Ch.  D.  277;  Blake  v. 
Lever,  6  L.  R.  Ir.  476. 

Proceedings   other  than   Writs   o£   Summons.  —  What   docu-  gervjce  Of 
ments  or  proceedings  other  than  writs  of   summons  may  be  served  proceed- 
out  of  the  jurisdiction  was  originally  left  in  some  uncertainty.     It  ings  other 
was  held  in  England  (under  the  Rules  of  1883,  R.  64),  that  service  ofsSm-"* 
of  an  order  or  notice  of  an  order  out  of  the  jurisdiction  is  a  ques-  mons  out 
tion  of  jurisdiction,  not  of  practice,  and  the  Court  can  only  order  ofthejur- 
such  service  under  statutory  authority  or  Rules  having  the  force  of  lsdlctlon- 
a  statute;  and  that  there  was  no  jurisdiction  to  order  service  of  an 
originating  summons  out  of  the  jurisdiction,   it  being  held  that  the 
corresponding  English  Order  is  the  only  one  dealing  with   service 
out  of  the  jurisdiction,  and  that  it  applies  in  terms  only  to  writs  of 
summons:  Re  Busfield,  32  Ch.  D.  123.     Leave  was  on  this  ground 
refused:  Re    Brandon,  54    L.  T.  128,  a  summons  to    tax;  Re  Anglo 
African  8.  Co.,  32  Ch.  D.  348,  a  notice  of  motion  to  wind  up  a  Co.; 
and  Re  Jellard,  39  Ch.  D.  424,  a  petition  under  the  Trustee  Acts  for 
payment  of  money  out  of  Court;  Re  La  Compagnie  G-enerale,  etc.,  1891, 
3  Ch.  451,  a  notice  of  motion  to  expunge  a  trade  mark;  Re  Cliff, 
1895,  2  Ch.  21,  notice  of  an  order  made  on  an  originating  notice; 
but  see  Rule  162  (4). 
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Rule  161.  On  the  other  hand  the  contrary  was  decided  in  Re  Pepper,  32  W. 
R.  767;  50  L.  T.  580;  53  L.  J.  Chy.  1054,  in  the  case  of  an  origin- 
ating summons  (see  Eng.  Rs.,  28th  November,  1893,  and  10th  Jan- 
uary, 1894),  and  it  is  clear  that  the  Rules  apply  to  service  of  a  notice 
to  a  "  third  party  "  (under  Rules  209  and  210),  if  out  of  the  juris- 
diction: Swansea,  etc.,  v.  Duncan,  1  Q.  B.  D.  644;  Dubout  v.  Macpher- 
son,  23  Q.  B.  D.  340.  In  Colls  v.  Robins,  W.  N.  1886,  111,  a  petition 
for  payment  out  of  Court  was  allowed  to  be  served  on  parties  out 
of  the  jurisdiction,  and  in  Credit  Oerundeuse  v.  Van  Weede,  2  Q.  B. 
D.  171,  a  claimant  out  of  the  jurisdiction  was  allowed  to  be  served 
in  interpleader  proceedings:  but  in  Re  Brandon,  34  W.  R.  352,  it  was 
held  that  this  case  should  not  be  extended.  See  also  Re  Benfleld,  17 
P.  R.  339. 

Notice  of  an  appointment  to  settle  a  list  of  contributories,  in  the 
winding  up  of  a  company,  served  on  contributories  out  of  the  juris- 
diction, by  posting  to  them  under  the  Companies  Act  was  'held  to  be 
good  notice  to  them:  Re  Nathan,  Newman  &  Co.,  56  L.  T.  95;  35  Ch. 
D.  1. 

In  Ontario  the  Con.  Rule  of  1888,  No.  271,  was  expressed  so  as 
to  apply  to  "  all  documents  by  which  a  matter  or  proceeding  is 
commenced."  The  present  Rule  in  following  the  Eng.  R.  of  28th 
November!  1893,  omits  those  words,  and  by  Rule  16~2,  clauses  (2),  (3) 
and  (4),  enumerates  other  cases  in  which  service  may  be  allowed 
out  of  Ontario.  It  may  therefore  be  held  that  the  intention  of  the 
new  Rules  was  to  define  all  the  cases  in  which  service  out  of  Ontario 
may  be  allowed,  or,  possibly,  under  Rule  3,  by  analogy  to  the  provi- 
sions of  Rule  162,  et  seq.,  service  of  a  document  which  is  the  com- 
mencement of  a  proceeding  may  be  allowed. 

In  Manitoba  &  N.  W.  v.  Allan,  1893,  3  Ch.  432,  it  was  held  that  the 
Court  had  no  power  to  give  leave  for  service  of  a  notice  of  motion 
with  a  writ,  wrhere  the  writ  is  to  be  served  out  of  the  jurisdiction. 
But  see  Hersey  v.  Hersey,  W.  N.  1894,  18,  and  Rule  361. 

Leave  to  serve  a  counter-claim  on  a  third  person  out  of  the  juris- 
diction was  granted  in  Re  Luckie,  W.  N.  1880, 12;  and  see  Qriendtoveen 
v.  Hamlyn,  8  Times,  231;  but  refused  in  Potters  v.  Miller,  31  W.  R. 
358;  but  this  case  is  probably  overruled  by  Dubout  v.  Uaophcrson,  23 
Q.  B.  D.  340;  and  see  Rule  249. 

Discretion.  Discretion. — The  Court  is  not  bound  to  allow  service  in  cases 
within  this  Rule,  but  has  a  discretion  on  a  consideration  of  the 
merits:  Societd  Generale  de  Paris  v.  Dreyfus,  37  Ch.  D.  215. 

Motion  to  Motion  to  set  Aside  Service. — If  the  case  is  not  one  in  which 
service.6  service  should  be  allowed,  the  proper  course  is,  not  to  raise  the 
question  by  statement  of  defence,  but  to  move  to  set  aside  the 
service  or  to  rescind  the  order  allowing  service  if  an  order  has  been 
made:  Preston  v.  Lamont,  1  Ex.  D.  361;  Boyle  v.  Backer,  39  Ch. 
D.  249. 

If  defendant  contends  that  the  Court  has  not  jurisdiction  under 
the  Rule  he  may  move  in  the  ordinary  way  in  Chambers  to  set  aside 
the  order  for  service,  and  the  service,  and  any  judgment  signed  by 
default  of  appearance.  A  motion  to.  a  Divisional  Court  was  held 
to  be  improper:  Black  v.  Dawson,  1895,  1  Q.  B.  848. 

Where  an  order  giving  leave  to  serve  out  of  the  jurisdiction  had 
been  made,  a  motion  against  it,  on  the  ground  of  irregularity,  made 
after  the  lapse  of  a  year  was  held  to  be  too  late:  Reynolds  v.  Coleman, 
3G  Ch.  D.  453. 


WRIT   OF   SUMMONS — SERVICE   OUT  OF   ONTARIO.  281 

Where  defendant  moves  against  the  order  or  to  set  aside  the  Rule  161. 
service,  affidavits  are  admissible  to  try  the  question  whether  a  cause 
of  action  arose  within  the  jurisdiction,  or  other  circumstances  exist 
which  are  necessary  under  Rule  162  to  give  the  Court  jurisdiction, 
though  not  to  try  the  merits  of  the  case:  Fowler  v.  Barstow,  20  Ch. 
D.  240;  overruling  on  this  point  Great  Australian  Gold  Mining  Co.  v. 
Martin,  5  Ch.  D.  1;  see  also  Thomas  v.  Hamilton,  17  Q.  B.  D.  592; 
Society  etc.,  v.  Dreyfus,  37  Ch.  D.  215. 

Where  a  defendant  was  resident  in  Scotland  or  Ireland  the  omis- 
sion of  any  statement  that  he  was  a  British  subject  was  held 
immaterial:  Fowler  v.  Barstow,  supra. 

Where  there  has  been  a  conflict  of  evidence  as  to  whether  the 
cause  of  action  arose  within  or  without  the  jurisdiction,  orders  have 
been  made  similar  to  that  in  Diamond  v.  Button,  L/.  R.  1  Ex.  130, 
•i.e.,  the  service  to  stand,  plaintiff  undertaking  to  be  non-suited  if  no 
cause  of  action  within  the  jurisdiction  be  shewn  at  the  trial:  see 
O'Donohoe  v.  Wiley,  43  U.  C.  Q.  B.  350;  Nottage  v.  Aitken,  71  L.  T. 
Jour.  326,  25  Sol.  Jour.  834;  see  also  Fowler  v.  Barstow,  20  Ch.  D. 
240;  Shearman  v.  Findlay,  32  W.  R.  122;  Thomas  v.  Hamilton,  17  Q. 
B.  D.  592,  reversing  the  judgment  of  the  Court  below,  reported  in 
55  L.  T.  219;  and  Perkins  v.  Mississippi,  .supra-,  where  the  practice 
was  disapproved  of;  but  it  was  again  approved  of  in  Simpson  v.  Hall, 
14  P.  R.  310;  see  also  Bell  v.  Villeneuve,  16  P.  R.  413. 

Effect  of  Appearance.— It  is  probable  that  an  appearance  by  Effect  of 
defendant  in  the  usual  way  estops  him  from  moving  to  set  aside  a  appearance 
writ  and  service  as  contrary  to  this  Rule,  notwithstanding  White  v. 
MacGregor,  Mews  Dig.  1882,  342.     See  also  notes  to  Rule  169. 

In  Sears  v.  Meyers,  and  Heath  v.  Meyers,  15  P.  R.  381,  the  C.  P.  D. 
so  held;  and  see  S.  C.  in  appeal,  15  P.  R.  456.  The  Ch.  D.  doubted 
this,  and  held  that  obtaining  security  for  costs  and  opposing  a  motion 
for  speedy  judgment  (without  formally  appearing)  did  not  estop:  see 
also  Manitoba  &  N.  W.  v.  Allan,  1893,  3  Ch.  432;  Dart  v.  Citizens,  11 
P.  R.  513.  In  the  Court  of  Appeal  it  was  said  by  Osier,  J.A.,  that 
defendant  might  perhaps  have  appeared  under  protest,  but  not  having 
done  so,  and  not  having  moved  against  the  service,  but  having 
appeared  simply  and  submitted  to  the  jurisdiction,  he  was  estopped 
from  questioning  the  jurisdiction:  Sears  v.  Meyers,  15  P.  R.  456. 

There  is  an  express  Rule  in  England  (O.  12,  r.  30),  under  which 
a  motion  to  set  aside  the  service  of  a  writ  may  be  made  before 
appearance:  see  Western  v.  Perez,  1891,  1  Q.  B.  304;  but  a  conditional 
appearance  may  be  entered:  Fvrth  v.  De  las  Rivas,  1893,  1  Q.  B.  768; 
69  L.  T.  383;  or  an  ordinary  appearance,  unaccompanied  by  a 
protest,  if  defendant  notifies  plaintiff  that  he  objects  to  the  juris- 
diction: Mayer  v.  Claretie,  1  Times,  40,  without  waiving  the  right  to 
set  aside  the  service. 

In  Ontario  a  conditional  appearance  may  now  be  entered  by  leave 
of  the  Court  or  a  Judge:  Rule  175. 

An  objection  to  the  jurisdiction  of  the  Court,  not  based  on  the 
ground  that  Rule  162  does  not  authorize  service,  but  upon  other 
grounds  which  might  arise  even  though  the  Court  has  jurisdiction 
over  the  person  of  the  defendant,  is  not  necessarily  waived  by  an 
ordinary  appearance:  Willmott  v.  Macfarlane,  16  C.  L.  T.  83-  32  C 
L.  J.  129. 

Objection  to  an  order  for  service  was  held  to  have  been  waived 
by  appearing  on  a  motion  for  injunction  and  arguing  the  merits: 
Boyle  v.  Sacker,  39  Ch.  D.  249;  by  taking  out  a  summons  for  delivery 
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Rule  161.  of  a  statement  of  claim:  Fry  v.  Moore,  23  Q.  B.  D.  398;  and  by  aoply- 
ing  for  security  for  costs:  Lhoneux  &  Co.  v.  Hong  Kong,  etc.,  Corp.,  33 
Ch.  D.  446;  proceeding  to  examine  witnesses  after  objection  to  the 
jurisdiction  overruled:  Guy  v.  <?.  T.  Ry.  Co.,  10  P.  R.  372.  See  also 
notes  to  Rule  169. 

Substituted  Service.— Under  the  Irish  Rules  it  is  held  that  a 
inten(je(j  to  be  served  substitutionally  upon  a  person  within  the 
jurisdiction  may  be  issued  without  leave  though  the  defendant  be 
resident  out  of  the  jurisdiction:  Leuris  v.  Herberts,  16  L.  R.  Ir.  340; 
but  the  contrary  has  been  held  in  England:  Fry  v.  Moore,  23  Q.  B.  D. 
395,  where  it  was  said  that  holding  otherwise  would  enable  the 
Rule  to  be  evaded,  which  requires  leave  to  be  obtained.  Where  a 
writ  has  been  properly  issued  against  a  defendant  out  of  the  juris- 
diction, an  order  for  substitutional  service  within  the  jurisdiction 
may  be  obtained:  Ford  v.  ShepJiard,  53  L.  T.  564;  34  W.  R.  63";  or 
by  mailing  to  an  address  out  of  the  jurisdiction:  Diiton  v.  Bornemann, 
3  Times,  3. 

In  Ontario  an  order  for  substituted  service  can  only  be  obtained 
in  case  the  subject  matter  of  the  action  makes  Rule  162  applicable; 
and  the  time  for  appearance,  etc.,  will  be  the  same  as  if  the  de- 
fendant had  been  served  out  of  the  jurisdiction. 

The  person  on  whom  service  is  authorized  should  be  served  with 
such  form  of  writ  or  notice  thereof__as  would  be  proper  if  the  service 
were  being  personally  effected  upon  the  defendant  himself,  at  the 
place  where  he  is  at  the  time  of  the  substituted  service. 

There  cannot  be  substituted  service  of  an  ordinary  writ  for  service 
within  the  jurisdiction  on  a  defendant  who  cannot  be  served  with  it 
by  reason  of  his  being  out  of  the  jurisdiction  :  SocietJ Indnst rinle,  etc.,  v. 
Companhia  Portugueza,  etc.,  W.  N.  1889,  32;  Fry  v.  Moore,  23  Q.  B.  D. 
399;  Hillyard  v.  Smyth,  36  W.  R.  7;  see*  Field  v.  Bennett,  56  L.  .T. 
Q.  B.  89;  Stewart  v.  Bank  of  England,  W.  N.  1876,  263;  Wilding  v. 
Bean,  1891,  1  Q.  B.  100;  Worcester,  etc.,  v.  Firltank,  etc.,  1894,  1  Q. 
B.  784,  unless  defendant  is  out  of  the  jurisdiction  to  evade  service: 
Re  Urquhart,  24  Q.  B.  D.  723;  see  Watt  v.  Barnett,  3  Q.  B.  D.  186; 
or  has  left  the  jurisdiction  after  the  issue  of  the  writ  without  in- 
tending to  evade  service:  Jay  v.  Budd,  1898,  1  Q.  B.  12;  77  L. 
T.  3S5. 

Foreign  Corporations. — A  foreign  corporation  is  within  the 
Rules  and  may  be  served  abroad:  Scott  v.  Royal  Wax  Candle  Associa- 
tion, 1  Q.  B.  D.  404;  Westman  v.  Aktiebolaget,  etc.,  Snickarefabrick,  1 
Ex.  D.  237,  but  not  a  foreign  sovereign  or  state:  Strousberg  v.  Costa 
Rica,  29  W.  R.  125;  see  also  Sedgwick  v.  Tedras  Mining  Co.,  35  W. 
R.  780;  Mighell  v.  Sultan  of  Jonore,  1894,  "1  Q.  B.  149. 

Miscellaneous. — The  power  conferred  by  Rule  162  of  serving  a 
writ  or  notice  of  a  writ  on  a  defendant  out  of  the  jurisdiction,  wfio 
is  neither  a  British  subject  nor  in  British  Bominions,  does  not  affect  4 
&  5  Anne,  c.  16,  s.  20,  by  which  in  certain  specified  actions  where 
a  defendant  is  beyond  the  seas  when  the  cause  of  action  arises, 
the  plaintiff  is  at  liberty  to  bring  his  action  after  the  defendant's 
return,  but  within  the  period  limited  by  21  Jac.  1,  c.  16:  Musurus 
Bey  v.  Oadban,  1894,  2  Q.  B.  352;  71  L.  T.  51. 

It  would  seem  that  a  party  out  of  the  jurisdiction  cannot, 
even  by  consent,  give  the  Court  jurisdiction  in  cases  not  within 
the  provisions  of  Rule  162:  see  The  British  Waggon  Co.  v.  West,  1896, 
1  Q.  B.  35,  37;  73  L.  T.  498;  but  it  was  held  that  a  party  out  of  the 
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jurisdiction  may  appoint  a  person  within  the  jurisdiction  to  accept  Rule  162. 
service  for  the  purpose  of  being  sued  ^ftthin  the  jurisdiction:  Thar  sis, 
etc.,  Co.  v.  Socie'te,  etc.,  60  L.  T.  924;  38  W.  R.  78;  and  see  per  Lord 
Esher,  1896,  1  Q.  B.  37;  Montgomery  v.  LtebentJial,  1898,  1  Q.  B. 
487;  and  that  the  jurisdiction  of  any  Court  may  be  excluded  by 
agreement:  Hoerler  v.  Hanover,  etc.,  10  Times,  22. 


162.  —  (1)  Service  out  of  Ontario  of  a  writ  or  notice  of 
a  writ  may  be  allowed  by  the  Court  or  a  Judge  where-  Jurfcdie- 
ever  :  — 

This  Rule  is  taken  from  Eng.  (1883)  R.  64.  $u  &/ 


of 

others: 

P.  R.  315;  Hadad  v.  Bruce,  8  Times,  409.  £  g  £>   i*i 

An  action  for  alimony  does  not  come  within  any  of  the  provisions  / 

of  this  Rule,  and  therefore  where  the  party  against  whom  such  an 
action  is  sought  to  be  brought  is  out  of  the  jurisdiction,  service  on 
such  party  cannot  be  authorized:  Wheeler  v.  Wheeler,  17  P.  R.  45; 
and  see  Allen  v.  Allen,  15  P.  R.  458. 


(a)  The  whole  subject-matter  of  the  action  is  land  situ-     ° 
ate   within   Ontario    (with   or   without   rents    or 
profits)  ; 

Same  as  Eng.  (1883)   R.  64  (a). 

The  fact  that  the  defendant  is  the  owner  of  land  within  the  juris-     y.    Av   >?      /  y 
diction,  against  which  the  plaintiff  seeks  to  realize  the  amount  of  a       *       'A'  'I  "  «3  / 
judgment  recovered  against  a  defendant  in  a  foreign   Court,    does 
not  raise  a  cause  of  action  within  this  or  any  other  section  of  Rule  ^ 

162:  Heath  v.  Meyers,  15  P.  R.  381.  J  C  J  -  (J  $  A 

In    Conrad,  v.  Alberta,   17  C.   L.   T.   134,   under  the  similar   Jud.  /  ' 

Ordinance  of  the  N.  W.  Territories,  s.  32  (1),  it  was  held  that  an 
action  by  judgment  creditors  to  declare  defendants,  resident  in  a 
foreign  country,  trustees  for  the  judgment  debtor  of  lands  situated 
within  the  jurisdiction  of  the  Court,  and  for  a  sale  of  the  land  to 
satisfy  the  judgment,  is  an  action  in  which  the  whole  subject  matter 
is  land  situate  within  the  judicial  district. 

(5)  Any  act,  deed,  will,  contract,  obligation,  or  liability     3 
affecting  land  or  hereditaments  situate  within  On- 
tario is  sought  to  be  construed,  rectified,  set  aside, 
or  enforced  in  the  action  ; 

Same  as  Eng.  (1883)  R.  64  (6). 

An  action  for  breach  of  covenant  to  repair,  contained  in  a  lease  of 
premises  situate  within  the  jurisdiction  was  held  to  be  within  this 
clause:  Tassel  v.  Hollen,  1892,  1  Q.  B.  321;  66  L.  T.  196;  and  see 
Kaye  v.  Sutherland,  20  Q.  B.  D.  147;  so  also  was  an  action  by  a 
simple  contract  creditor  on  behalf  of  himself  and  other  creditors  to 
set  aside  an  alleged  fraudulent  conveyance  of  lands  in  Ontario, 
made  by  the  alleged  debtor  residing  out  of  Ontario:  Livingstone  v. 
Siblald,  15  P.  B»  315.  But  an  action  for  rent  is  held  not  within  this 
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Rule  162.  clause,  though  the  lands  in  respect  of  which  it  is  payable  are  within 
the  jurisdiction:  Agnew  v.  Usher,  14  Q.  B.  D.  78;  51  L.  T.  576,  752; 
but  see  Tassell  v.  Hallen,  supra. 

A  statement  in  the  nature  of  slander  of  title,  made  out  of  the 
jurisdiction,  concerning  property  within  the  jurisdiction  has  been 
held  not  to  be  an  act  or  thing  affecting  such  property  within  the 
meaning  of  this  clause:  Casey  v.  Arnott,  2  C.  P.  D.  24,  where  the 
Rule  was  held  not  to  apply  in  a  case  in  which  the  defendant  in 
Ireland  said  that  a  ship  in  England  was  unseaworthy. 

A  slander  not  actionable  in  itself  without  special  damage,  spoken 
out  of  the  jurisdiction,  but  resulting  in  a  special  damage  within  the 
jurisdiction,  was  not  within  the  original  Rule:  Bree  v.  Marescaiue,  7  Q. 
B.  D.  434;  but  may  now  fall  within  the  case  provided  for  by 
clause  (c). 

An  action  between  foreigners  on  a  foreign  judgment  to  obtain 
equitable  execution  against  lands  of  defendant  in  Ontario  is  not 
within  this  Rule:  Sears  v.  Meyers,  15  P.  R.  381. 

(c)  Any  relief  is  sought  against  any  person  domiciled  or 
ordinarily  resident  within  Ontario; 

Same  as  Eng.  (1883)  R.  64  (c). 

As  to  what  amounts  to  domicil,  see  Wanzer  v.  Woods,  13  P.  R. 
511;  Allen  v.  Allen,  15  P.  R.  458;  Re  Craignish,  1892,  3  Ch.  180. 

If  it  is  shewn  that  defendant  is  ordinarily  resident  within  Ontario, 
9     /7/.//  *2£/yiu  ig  n°t  necessary  to  bring  the  case  within  any  of  the  other  clauses 
'of  this  Rule:  Hadad  v.  Bruce,  8  Times,  409;  but  notwithstanding  this 
Rule  the  High  Court  has  no  jurisdiction  to  entertain  an  action  for 
damages  for  trespass  to  land  situated  in  a  foreign  country  against 
a  defendant  resident  within  Ontario:  Companhia  de  Mocamlique  v.  B. 
o  S.  Africa  Co.,  1892,  2  Q.  B.  358;  1893,  1  A.  C.  602;  Brereton  v.  Cana- 

^  /  •( li/^f.dian  Pacific  Ry.,  29  Ont.  57;  or  to  set  aside  an  alleged  fraudulent  con- 


veyance  of  lands  out  of  the  jurisdiction:  Burns  v.  Davidson,  21  Ont. 
547,  approved  in  Purdom  v.  Pavey,  26  S.  C.  R.  412;  or  to  redeem  lands 
out  of  Ontario:  Henderson  v.  Bank  of  Hamilton,  20  Ont.  App.  646; 
23  S.  C.  R.  716.  As  to  the  appointment  of  a  receiver  of  lands  out  of 
the  jurisdiction,  see  Mercantile  I.  Co.  v.  River  Plate,  1892,  2  Ch.  303; 
Kerr  on  Receivers,  p.  100;  and  see  further  as  to  the  jurisdiction. in 
respect  of  lands  out  of  the  jurisdiction,  94  L.  T.  Jour.  30. 

It  has  been  held  in  England  that  an  Admiralty  writ  in  pcrsonam 
cannot  be  issued  for  service  abroad  in  respect  of  a  wrong  done  on 
the  high  seas.  The  phrase  "  within  the  jurisdiction,"  was  construed 
to  mean  "  within  the  territorial  jurisdiction  ":  Re  Smith,  1  P.  D.  300; 
The  Tivar,  2  P.  D.  29;  which  does  not  extend  beyond  low  water 
mark:  Harris  v.  Owners  of  the  Franconia,  2  C.  P.  D.  173;  see  Reg.  v. 
Keyn,  2  Ex.  D.  63. 

A  company  with  a  registered  office  in  Scotland  and  branches  in 
England,  was  held  not  to  be  domiciled  or  ordinarily  resident  in 
England:  Jones  v.  Scottish  Accident  Insurance  Co.,  17  Q.  B.  D.  421; 
Watkins  v.  Scottish,  etc.,  Co.,  23  Q.  B.  D.  285;  sed  vide  In  re  Burland, 
B-urland  v.  Broxbwn  Oil  Co.,  41  Ch.  D.  542. 

As  to  foreign  corporation  doing  business  within  the  jurisdiction, 
see  Palmer  v.  Goulds  Mfg.  Co.,  in  note  to  clause  (e). 
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(d)  The  action  is  for  the  administration  of  the  personal  Rule  162- 
estate  of  any  deceased  person,  who  at  the^  time 
of  his  death  was  domiciled  within  Ontario,  or 
for  the  execution  (as  to  property  situate  within 
Ontario)  of  the  trusts  of  a  written  instrument, 
of  which  the  person  to  be  served  is  a  trustee, 
which  ought  to  be  executed  according  to  the  law 
of  Ontario; 

Taken  from  Eng.  (1883)  R.  64  (d).  Same  as  the  clause  previously 
in  force. 

It  is  a  condition  precedent  to  the  proper  service  of  a  writ  out  of  the 
jurisdiction  under  this  clause  that  there  be  property  within  the  juris- 
diction, either  when  leave  is  applied  for  for  leave  to  serve,  or  when 
service  is  effected,  or  at  the  latest  when  an  application  to  set  asfde 
the  service  is  made:  Winter  v.  Winter,  1894,  1  Ch.  421;  69  L.  T.  759. 
It  is  not  sufficient  that  according  to  the  terms  of  the  trust  it  ought 
to  be  within  the  jurisdiction,  if  in  fact  it  is  not:  /&. 

This  clause  it  may  be  observed  is  limited  to  the  "  personal  estate  " 
of  a  deceased  person;  where  the  realty,  within  the  jurisdiction,  of  a 
deceased  person  is  also  sought  to  be  administered  the  case  would 
seem  to  come  within  clause  (a),  or  sub-section  (3). 

(e)  The  action  is  founded  on  a  breach  within  Ontario      ~  • 
of  a  contract  wherever  made,  which  is  to  be  per- 
formed  within  Ontario  [or  on  a  tort  committed 
therein]; 


Except  the  words  in  brackets,  the  same  as  first  part  of  Eng.  (1883)  4  * 

R.  64  (e). 

Contract.  —  No  difficulty  can  now  arise  such  as  used  to  arise  under 

R.  S.  O.  1877,  c.  50,  s.  49,  as  to  the  meaning  of  a  "  cause  of  action        „    /ay   tO   /    / 
which  arose  in  Ontario":   see  Gildersleeve  v.   McDougall,   31   C.    P.        3    ^VV.  •/{  •  J-]  . 
164,  166.     The  breach  within  Ontario  is  the  test  blfthe  application 
of  the  Rule,  and  it  is,  therefore,  enough  if  any  part  of  the  contract 
in  respect  of  which  the  breach  is  alleged,  is  to  be  performed  within 
the  jurisdiction:  Rein  v.  Stein,  1892,  1  Q.  B.  753;  66  ~L.  T.  469. 

It  is  not  necessary  that  a  contract  should  expressly  state  that  it 
is  to  be  performed  within  the  jurisdiction.  It  is  sufficient  if  this 
appears  from  the  general  terms  of  the  contract  having  regard  to  the 
surrounding  circumstances:  Reynolds  v.  Coleman,  36  Ch.  D.  453.  But 
it  must  appear  from  the  contract  either  expressly  or  by  necessary 
implication:  Bell  &  Co.  v.  Antwerp  Line,  1891,  1  Q.  B.  103;  64  L.  T. 
276;  see  also  The  Eider,  1893,  P.  119;  69  L.  T.  622. 

Where  part  of  a  contract  only  is  to  be  performed  within  the  juris- 
diction, and  a  foreign  defendant  is  sued  for  breach  of  the  contract, 
the  order  giving  leave  for  service  out  of  the  jurisdiction  should 
expressly  limit  the  relief  to  be  given  against  such  defendant  at  the 
hearing  to  relief  in  respect  of  the  breach  within  the  jurisdiction: 
Manitoba  &  N.  W.  Co.  v.  Allan,  1893,  3  Ch.  432;  69  L.  T.  558;  see  also 
Indigo  Co.  v.  Ogilvy,  1892,  Ch.  D.  31. 


(162)  Clause  (e)  of  Rule  162  is  hereby  repealed  and  the  following  sub- 
stituted therefor  : 

(e)  The  action  is  founded  on  a  judgment  or  on  a  breach  within  Ontario  of  a 
contract  wherever  made  which  is  to  be  performed  within  Ontario  or  on  a  tort 
committed  therein. 
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Kule  162.  A  contract  which  may  be  performed  either  within  or  without  the 
jurisdiction  is  not  within  this  Rule:  Bell  &  Co.  v.  Antwerp,  etc.,  Line, 
1891,  1  Q.  B.  103;  see  also  The  Eider,  1893,  P.  119;  69  L.  T.  622; 
Thompson  v.  Palmer,  1893,  2  Q.  B.  80;  69  L.  T.  366. 

Where  a  contract  of  hiring  is  made  within  Ontario,  and  the  work 
thereunder  is  to  be  done  there,  the  remuneration  is  payable  there: 
Bell  v.  Vilteneuve,  16  P.  R.  413. 

Tort. — A  transfer  of  goods  effected  in  Ontario  as  a  fraudulent 
preference,  the  goods  being  afterwards  removed  to  Quebec,  is  a  "  tort 
committed  within  the  jurisdiction "  within  this  Rule:  Clarkson  v. 
Dupre,  16  P.  R.  521. 

The  making  of  a  fraudulent  conveyance  of  land  out  of  the  juris- 
diction, would  not  appear  to  be  a  tort  for  which  the  plaintiff  could 
sue  under  this  Rule,  even  though  the  deed  were  actually  executed 
within  the  jurisdiction:  see  Burns  v.  Davidson,  21  Ont.  547. 

Criminal  proceedings  begun  in  Quebec,  under  which  the  plaintiff 
was  arrested  in  Ontario  and  taken  to  Montreal,  where  he  was  dis- 
charged, were  held  to  constitute  one  entire  tort,  founded  upon  trans- 
actions in  Quebec,  so  that  leave  to  issue  a  writ  of  summons  for 
malicious  prosecution  was  not  allowed:  Oligny  v.  Beauchemin,  16  P. 
R.  508. 

A  foreigner  out  of  the  jurisdiction  cannot  be  sued  in  Ontario  for 
a  tort  committed  out  of  the  jurisdiction:  Badische  v.  Anilin,  etc.,  v. 
Johnson,  76  L.  T.  434.  (See  S.  C.  1896,  1  Ch.  25,  where  leave  was 
given  for  the  service,  a  prima  facie  case  having  been  made  out). 

It  is  open  to  question  how  far  a  judgment  recovered  against  a  de- 
fendant sued  under  this  clause  would  be  binding  on  the  defendant 
in  a  foreign  country:  see  Sirdar  Qurdyal  Singh  v.  Faridkote,  1S94, 

A.  C.  670. 

To  entitle  a  plaintiff  to  sue  in  Ontario  for  a  tort  committed  abroad, 
the  act  complained  of  must  be  wrongful  according  to  the  law  of 
England,  and  must  not  have  been  justifiable  according  to  the  law 
of  the  place  where  it  was  committed:  Phillips  v.  Eyre,  L.  R.  6  Q.  B. 
1;  Machado  v.  Fontes,  1897,  2  Q.  B.  231. 

Examples. — The  following  are  further  examples  of  the  applica- 
tion or  non-application  of  this  clause: 

Service  Service  was  allowed. — Where  the  plaintiff  complained  of  an  agree- 

allowed,  ment  made  in  England  as  infringing  his  rights  under  an  agree- 
ment made  in  India,  because  the  action  was  in  respect  of  a  breach 
within  the  jurisdiction,  of  a  contract  made  abroad:  Harris  v.  Fleming, 
13  Ch.  D.  208;  where  a  contract  made  in  England  by  a  defendant 
resident  in  Ireland,  to  pay  for  a  rink  constructed  in  Dublin,  was 
broken  by  non-payment  to  the  plaintiff  in  England:  Green  v. 
Browning,  34  L.  T.  760. 

Where  goods  were  furnished  by  an  English  firm  to  defendants  in 
Man,  and  no  place  for  payment  was  named,  it  was  presumed  that 
it  was  to  be  in  England  and  the  breach  therefore  took  place  there: 
Roley  v.  Snaefell  Mining  Co.,  20  Q.  B.  D.  152. 

So  where  according  to  the  course  of  business  in  similar  transactions 
payment  was  to  be  made  in  England:  Rein  v.  Stein,  1892,  1  Q. 

B.  753;  Fry  v.  Raggio,  40  W.  R.  120;  but  where  money  is  payable 
under  a  contract,  and  no  place  for  payment  is  stated,  the  case  is  not 
brought  within  the  Rule  by  the  fact  that  the  person  to  whom  the 
money  is    payable  resides  within  the  jurisdiction:   Bell  v.   Antwerp, 
etc.,   1891,   1  Q.  B.  103;   Banque  Nationale  v.  S.  A.   Trading  Co.,   12 

C.  L.  T.  20;  see  however,  Thompson  v.  Palmer,  1893,  2  Q.  B.  80. 
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Where  goods  were  to  be  delivered  in  Toronto  by  a  defendant  inRule  162. 
British  Columbia,  and  payment  was  to  be  made  in  Toronto,  an 
action  in  Ontario  for  the  amount  paid  by  plaintiff  for  freight  and  for 
damages  for  breach  of  contract,  the  goods  not  being  up  to  sample, 
was  held  to  be  within  the  Rule:  Fisher  v.  Cassady,  14  P.  R.  577. 
.  As  to  the  principles  applicable  where  a  plaintiff  sues  for  an 
account,  upon  a  contract  to  pay  in  a  foreign  currency:  see 
Manners  v.  Pearson,  1898,  1  Ch.  581;  78  L.  T.  432.  The  payments 
due  must  be  ordered  to  be  paid  in  Canadian  currency,  and  must 
be  converted  into  such  currency  at  the  rate  of  exchange  current  at 
the  time  of  the  ascertainment  of  the  amount  due:  76. 

An  action  to  foreclose  a  mortgage  on  a  policy  of  insurance  against 
a  subsequent  incumbrancer  was  held  not  to  come  within  this  sub- 
section: Deutsche  Nat.  Bank  v.  Paul,  1898,  1  Ch.  283;  78  L.  T.  35. 

Service  was  not  allowed. — Where  the  writ  was  indorsed  with  a  Service  not 
claim  to  restrain  a  ship-owner  from  dealing  with  a  ship  in  port  atallowed- 
Cardiff  contrary  to  a  charter  party  entered  into  in  Scotland  between 
a  plaintiff  and  defendant  who  both  resided  in  Scotland:  Ex  parte 
McPhail,  12  Ch.  D.  632;  where  the  claim  was  by  a  cestui  que  trust 
resident  in  England  for  administration  of  trusts  of  Scotch  property 
by  Scotch  trustees:  Cresswell  v.  Parker,  11  Ch.  D.  601;  where  mort- 
gagees of  a  ship  and  her  freight,  in  an  action  against  second  mort- 
gagees, discovered  that  some  freight  had  previously  to  the  suit  been 
collected  by  brokers  in  Antwerp,  who  claimed  to  retain  the  money 
against  a  debt  due  to  them  by  the  second  mortgagees.  The  plaintiffs 
obtained  leave  to  serve  the  brokers,  but  the  order  was  on  motion  set 
aside,  the  Court  holding  that  the  right  to  the  freight  was  claimed 
by  virtue  of  a  right  as  mortgagees  to  take  possession  of  the  ship  and 
its  earnings,  and  not  by  way  of  enforcement  of  the  contract:  Mc- 
Stephcns  v.  Carnegte,  28  W.  R.  385;  42  L.  T.  309. 

Where  by  the  contract,  defendants,  a  steamship  company,  were 
exempted  from  liability  for  damage  for  loss  arising  beyond  their 
line  of  steamships,  and  there  was  a  breach  alleged  within  Ontario, 
but  beyond  the  said  line  of  steamships,  in  not  delivering  the  subject 
of  the  contract,  it  was  held  that  as  no  damage  would  result  'from 
the  breach,  though  the  case  was  technically  within  this  Rule,  dis- 
cretion, if  any  existed,  should  be  exercised  in  refusing  to  allow  the 
service:  Perkins  v.  Mississippi,  10  P.  R.  198. 

Where  an  offer  to  purchase  goods  was  made  by  letter  from  Lon- 
don (Ont.),  and  accepted  by  letter  posted  at  Quebec,  and  delivery  was 
to  be  on  the  cars  at  Quebec,  it  was  held  that  the  contract  was. to  be 
performed  in  Quebec:  Empire  Oil  Co.  v.  Vallerand,  17  P.  R.  2T. 

Service  was  not  allowed  in  an  action  for  wrongful  dismissal  where 
the  appointment  was  in  Glasgow,  and  the  letter  of  dismissal  was 
posted  there.  The  defendant  was  a  Scotch  coal  merchant,  who 
verbally  appointed  the  plaintiff  commission  agent  in  Ireland.  The 
posting  of  the  letter  was  held  to  be  the  act  of  dismissal:  Hamilton 
v.  Barr,  18  L.  R.  Ir.  297;  Offord  v.  Bresse,  16  P.  R.  332;  but  see 
Bell  v.  Tilleneuve,  16  P.  R.  413. 

It  was  held  in  Moritz  v.  Stephan,  36  W.  R.  779;  58  L.  T.  850,  that 
an  action  to  enforce  a  charge  obtained  by  a  judgment  creditor  under 
a  statutory  provision  (1  &  2  V.  c.  110,  s.  14),  in  that  behalf,  does 
not  fall  within  this  clause,  nor  any  other  clause  of  this  Rule,  and 
that  therefore  service  of  a  writ  in  such  an  action  out  of  the  juris- 
diction is  not  authorized;  and  see  Re  La  Campagnie,  etc.,  1891,  3 
Ch.  451,  where,  although  leave  to  serve  was  refused,  the  Court 
nevertheless  held  that  the  party  required  to  be  served,  might  be 
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Rule  162.     notified,  without  order,  that  proceedings  affecting  his  interests  were 
pending,    leaving  him  to   appear   and   submit   to   the  jurisdiction  it' 
^  so  advised,  and  the  Court  if  satisfied  that  a  notice  so  served  was 

sufficient  will  act  upon  the  notice:  Re  Cliff,  1895,  2  Ch.,  p.  28. 

A  foreigner  resident  in  the  Province,  or  a  foreign  corporation 
having  a  place  of  business  in  the  Province  may  be  served  without 
any  leave  though  the  contract  was  made  and  breach  thereof 
occurred  out  of  the  jurisdiction:  see  Palmer  v.  Gould's  Manufacturing 
Co.,  W.  N.  1884,  63;  and  notes  to  Rules  159-161. 

(/)  An  injunction  is  sought  as  to  anything  done  or  to 
be  done  within  Ontario,  or  any  nuisance  within 
Ontario  is  sought  to  be  prevented  or  removed, 
whether  damages  are  or  are  not  claimed  in  respect 
thereof;  or  (x) 

The  same  as  Eng.  (1883)  R.  64  (f). 

(x)  As  to  the  effect  of  this  disjunctive  "  or  ":  see  Tassell  v.  Hallen, 
40  W.  R.  221;  1892,  1  Q.  B.  231. 

In  Tozier  v.  Hawkins,  15  Q.  B.  D.  680,  it  was  held  under  the 
corresponding  English  Rule  that  the  Court  might  allow  service  out 
Of  the  jurisdiction  of  a  writ  claiming  an  injunction  to  restrain  the 
defendant  from  sending  libels  to  the  plaintiff,  resident  within  the1 
jurisdiction,  where  the  defendant  does  not  state  on  affidavit  that  he 
never  comes  within  the  jurisdiction 

But  it  would  seem  that  the  Court  has  no  jurisdiction  to  grant  an 
injunction  restraining  a  person  resident  abroad  from  infringing 
a  Canadian  patent  of  invention:  see  Badi-sche  Anilin,  etc.  v.  Johnson, 
1896,  1  Ch.  25;  76  L.  T.  434;  and  see  Sirdar  Ourdyal  Singh  v.  Farid- 
Icote,  1894,  A.  C.  670. 

A  claim  to  an  injunction  to  restrain  defendant  from  parting  with 
his  assets  in  a  case  not  otherwise  within  the  Rule  does  not  giva 
jurisdiction  by  virtue  of  above  clause  (/):  Sears  v.  Meyers,  15  P. 
R.  381. 

An  injunction  to  restrain  executors  out  of  the  jurisdiction  from 
suing  within  the  jurisdiction  to  recover  part  of  the  estate,  is  an 
injunction  "as  to  anything  to  be  done  within  Ontario":  Re 
De  Penny,  De  Penny  v.  Christie,  1891,  2  Ch.  63. 

A  claim  for  an  injunction  which  does  not  appear  to  be  bona  fide, 
but  merely  to  bring  the  case  within  this  Rule,  will  not  be  sufficient: 
De  Bernales  v.  N.  Y.  Herald,  68  L.  T.  658;  1893,  2  Q.  B.  97  (n). 

8-emble,  leave  cannot  be  given  for  service  of  a  notice  of  motion 
for  an  injunction  out  of  Ontario,  with  the  writ:  Manitoba,  etc.  v. 
Allan,  1893,  3  Ch.  432;  but  see  Rule  361. 

See  also  Lisbon,  etc.  v.  Heddle,  52  L.  T.  796;  Speckhart  v.  Camp- 
bell, W.  N.  1884,  24. 

And  as  to  effect  of  a  judgment  recovered  under  this  Rule:  Sirdar 
Gurdyal,  etc.  v.  Faridltote,  1894,  A.  C.  670. 

(g)  A  person  out  of  Ontario  is  a  necessary  or  proper 
party  to  an  action  properly  brought  against 
another  person  duly  served  within  Ontario.  Rules 
23  June,  1894.  1309. 
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The  same  as  Eng.  (1883)  R.  04  (g).  Rule  162. 

On  an  application  to  allow  service  on  a  party  served  abroad  under 
this  clause,  it  should  be  shewn  that  there  is  some  other  party  within 
the  jurisdiction  who  has  been  served,  and  against  whom  substantial 
relief  is  claimed:  Yorkshire  Tannery  Co.  \.  Eglinton,  54  L.  J.  Chy. 
81;  33  W.  R.  162;  Collins  v.  North  British,  etc.,  Insce.  Co.,  71  L.  T. 
58;  1894,  3  Ch.  228. 

In  order  to  make  the  Rule  apply,  the  plaintiff  must  have  an 
apparent  cause  of  action  against  the  person  served  within  Ontario, 
or  an  alternative  claim  either  against  the  person  within  or  the 
person  without  Ontario,  though  it  cannot  be  ascertained  till  the  trial 
which  of  the  two  is  liable:  Witted  v.  Galbraith,  1893,  1  Q.  B.  431, 
577;  and  the  relief  sought  against  the  person  within  and  the  person 
without  the  jurisdiction  must  be  connected:  Collins  v.  North  British, 
etc.,  supra.  The  Rule  cannot  be  evaded  by  making  persons  Lgainst 
whom  there  is  no  cause  of  action,  parties  only  in  order  to  obtain 
leave  to  serve  the  persons  out  of  the  jurisdiction  whom  it  is  really 
desired  to  sue:  II).;  and  see  Simpson  v.  Hall,  14  P.  R.  310. 

The  plaintiff  cannot  by  making  a  person  within  the  jurisdiction 
a  defendant,  when  he  ought  properly  to  have  made  him  a  co-plain- 
tiff, thereby  acquire  a  right  to  add  a  party  out  of  the  jurisdiction 
as  a  necessary  party  under  clause  (</):  Deutsche  N.  Bank  v.  Paul, 
1898,  1  Ch.  283;  78  L.  T.  35. 

This  clause  applies  to  a  foreigner  resident  out  of  the  jurisdiction: 
Firth  v.  De  las  Rivas,  1893,  1  Q.  B.  768;  42  W.  R.  100;  69  L.  T. 
383,  666;  and  whether  the  action  be  founded  on  contract  or  tort: 
Croft  v.  King,  1893,  1  Q.  B.  419;  but  ought  only  to  be  applied  to 
an  action  of  tort  in  extreme  cases:  Williams  v.  Cartwright,  43  W.  R. 
145,  per  Lord  Esher. 

In  the  absence  of  special  circumstances  no  term  ought  to  be  im- 
posed that  the  plaintiff  is  not  to  sign  judgment  without  leave  of  the 
Court  or  a  Judge:  Firth  v.  De  las  Rivas,  supra. 

In  an  action  for  salvage  against  owners  of  a  vessel  within  the 
jurisdiction,  leave  was  given  to  serve  the  owner  of  the  cargo  out  of 
the  jurisdiction:  The  Elton,  1891,  P.  265. 

An  order  was  made  where  the  alleged  cause  of  action  was  a 
conspiracy  by  three  defendants,  one  of  whom  resided  out  of  the 
jurisdiction;  but  the  plaintiff  was  required  to  undertake  to  submit 
to  a  non-suit,  in  case  he  failed  to  prove  the  cause  of  action  alleged: 
Simpson  v.  Hall,  14  P.  R.  310. 

In  an  action  against  defendants  in  London,  for  breach  of  warranty 
of  authority,  their  principals  out  of  the  jurisdiction  having  re- 
pudiated a  contract  abroad  as  made  without  authority,  it  was  held 
that  the  foreign  principals  were  proper  parties,  nnd  service  on 
them  was  allowed  abroad:  Massey  v.  Heynes,  21  Q.  B.  D.  330;  and 
see  Bennetts  v.  Mcllwraith,  1896,  2  Q.  B.  464;  75  It  T.  145. 

In  an  action  by  debenture  holders  of  a  foreign  corporation  against 
trustees  of  the  debentures  residing  within  the  jurisdiction,  the  valid- 
ity of  the  debentures  being  in  dispute,  it  was  held  that  the  corporation 
was  a  necessary  party,  and  service  on  it  abroad  was  allowed  under 
this  clause:  Bawtree  v.  The  O.  N.  Ry.  105  L.  T.  Jour.  104 

See  also  The  Steamship  Shanemore,  Limited  v.  Thompson,  52  L.  T. 
552;  Lisbon,  etc.  v.  Heddle,  Ib.,  796;  Livingstone  v.  Sibbald,  15  P 
R.  315. 

J.A.— 19 
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Rule  162.  Where  the  land  in  question  was  out  of  the  jurisdiction,  but  some 
of  the  parties  within,  liberty  was  granted  to  serve  a  defendant  out 
of  the  jurisdiction:  Jenney  v.  Mackintosh,  33  Ch.  D.  595;  Dicksoti 
v.  Law,  1895,  2  Ch.  62;  72  L.  T.  680;  but  see  Burns  v.  Davidson, 
21  Ont.  547;  Purdom  v.  Pawey,  26  S.  C.  R.  412;  Henderson  v.  Bank 
of  Hamilton,  23  S.  C.  R.  716;  20  Ont.  App.  646. 

In  Harvey  v.  Dougherty,  56  L.  T.  322,  an  action  for  breach  of  trust 
was  brought  against  the  executors  of  a  testator  dying  in  England, 
two  of  whom  were  in  Ireland  and  one  in  England.  The  action 
was  to  compel  them  to  replace  assets  invested  in  Ireland;  service 
of  the  defendants  resident  in  Ireland  was  allowed:  see  also  Re  Lane, 
55  L.  T.  149. 

In  Lightowler  v.  Lightowler,  W.  N.  1884,  8,  an  order  was  made 
where  the  party  out  of  the  jurisdiction  was  a  partner  of  the  defen- 
dant already  served,  and  the  action  was  for  specific  performance 
of  an  agreement  to  convey  the  partnership  property. 

Whether  a  third  party,  notice  can  be  served  under  this  clause, 
quare:  see  Speller  v.  Bristol,  13  Q.  B.  D.  96. 

Where  a  person  out  of  the  jurisdiction  is  made  a  defendant  to- 
an  action  under  clause  (g),  he  should  not  be  served  until  the  defen- 
dant within  the  jurisdiction  has  been  served,  and  iflie  is,  the  service 
may  be  set  aside:  see  Firth  v.  De  las  Rivas,  95  L.  T.  Jour.  297; 
Yorkshire  Tannery  Co.  v.  Eglington,  33  W.  R.  162;  Collins  v.  N.  B. 
&  Her.  Insce.  Co.,  1894,  3  Ch.  228.  See,  however,  tivingstone  v.  £t&- 
Kald,  15  P.  R.  315;  Tassell  v.  Hallen,  1892,  1  Q.  B.  321. 

The  order  granting  leave  to  serve  the  persons  out  of  the  jurisdic- 
tion, may  be  for  the  issue  of  a  writ  to  be  concurrent  with  the  writ 
served  on  the  other  defendants  within  the  jurisdiction:  Burt  v. 
Botven,  8  Times,  28. 

(Ji)  Service  may  also  be  allowed  where  the  action  is  for 
any  other  matter  [and  it  appears  to  the  satisfaction 
of  the  Court  or  a  Judge  that  the  plaintiff  has  a 
good  cause  of  action  against  the  defendant]  upon 
a  contract  or  judgment^  and  that  the  defendant 
has  assets  in  Ontario  of  the  value  of  $200  at  least, 
which  may  be  rendered  liable  for  the  satisfac- 
tion of  the  judgment,  in  case  the  plaintiff  should 
recover  judgment  in  the  action;  but  in  such  case 
if  the  defendant  does  not  appear,  the  Court  or  a 
Judge  shall  give  directions  from  time  to  time  as 
to  the  manner  and  conditions  of  proceeding  in  the 
action,  and  shall  require  the  plaintiff,  before  ob- 
taining judgment,  to  prove  his  claim,  before  a 
Judge  or  jury  or  in  such  manner  as  may  seem 
proper.  58  V.  c.  12,  s.  124.  Eules  1  Jan.,  1896, 
1439. 

"  Contract  or  Judgment." — The  words  "  where  the  action  is  for  any 
other  matter "  in  the  first  line,  would  appear  to  extend  the  class 
of  cases  in  which  service  of  a  writ  out  of  the  jurisdiction  may  be 
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allowed  to  all  other  cases  not  within  any  of  those  enumerated  in  Rule  162. 
the  preceding  clauses,  but  the  subsequent  words  shew  that  the 
operation  of  the  Rule  is  limited  to  cases  where  the  plaintiff  is  suing 
upon  "  a  contract  or  judgment,"  and  it  is  shewn  that  the  defendant 
has  assets  in  Ontario  of  the  value  of  at  least  $200,  which  may 
be  considered  liable  to  satisfy  the  plaintiff's  claim  if  judgment  is 
recovered. 

The  right  to  alimony  is  not  based  on  "  contract,"  and  therefore 
an  action  for  alimony  cannot  be  brought  by  a  plaintiff  against  a 
defendant  residing  out  of  the  jurisdiction  by  virtue  of  this  clause, 
only,  unless  it  be  upon  a  judgment  recovered  out  of  the  jurisdiction: 
Wheeler  v.  Wheeler,  17  P.  R.  45. 

Amendment  of  Writ.— The  indorsement  of  a  claim  on  a  writ 
served  out  of  the  jurisdiction  may  be  ordered  to  be  amended  after 
service,  without  requiring  re-service,  but  not  so  as  to  add  any  claim 
which  could  not  under  this  Rule  be  indorsed  on  a  writ  for  service 
out  of  the  jurisdiction:  Holland  v.  Leslie,  1894,  2  Q.  B.  450;  followed 
Hogaboom  v.  MacOulloch,  17  P.  R.  377. 

Where  plaintiff  and  defendant  were  both  residing  out  of  Ontario, 
and  neither  of  them  was  a  British  subject,  and  the  plaintiff's  right 
if  any,  to  sue  depended  upon  the  above  clause  (h),  and  defendant, 
pleading  that  there  was  no  jurisdiction,  a  summary  judgment  under 
Rule  603  was  refused,  in  view  of  the  provision  in  clause  (h),  re- 
quiring that  the  plaintiff  prove  his  claim  "  before  a  Judge  or  jury, 
etc.,"  and  the  case  was  allowed  to  go  to  trial  in  the  regular  way: 
Campau  v.  Randall,  17  P.  R.  243. 

(2)  Service  out  of  Ontario  of  any  order  or  notice  in  the  Proceeding 
winding-up  of  a  Company,  may  be  allowed  by  the  Court  uV3rndmg~ 

Or  a  Judge.  companies. 

See  also  R.  S.  C.  c.  129;  52  Viet.  c.  32,  s.  19,  (D). 

(3)  Service  out  of  Ontario  of  a  petition  or  notice  of  Service  of 
motion  in  an  action  or  matter  relating  to  the  administration  ~ 

of  the  estate  of  a  deceased  person  or  to  the  execution  of  a  JJ*  t 
trust,  or,  praying  for  an  order  dealing  with  any  funds  in  isdiction- 
Court  and   in   interpleader   proceedings   may   be  allowed 
by  the  Court  or  a  Judge.    Kules  23  June,  1894,  1309  (7). 

As  to  the  time  for  the  hearing  of  the  petition  or  notice  of  motion:        /  /  ' 

see  Rule  164. 

An  originating  notice  of  motion  under  Rules  938  or  944,  would 
seem  to  be  within  this  Rule;  but  it  may  be  open  to  question  whether 
a  notice  of  motion  for  partition  under  Rule  956  would  be  so-  see  how- 
ever, Rules  3,  162  (la). 

Semble  leave  cannot  be  given  to  serve  a  notice  of  motion  for  an 
injunction  out  of  the  jurisdiction  with  the  writ:  'Manitoba,  etc.  v. 
Allan,  1893,  3  Ch.  432;  but  see  Rule  361. 

See  also  notes  supra,  p.  279. 

(4)  Where,  under  Eule  203  or  659  or  otherwise  under  service  of    /4/?/P. 
the  practice  of  the  Court,  it  is  necessary  or  proper  to  serve  o?jCudgC.opy 
persons,  not  already  parties  to  an  action,  with  an  office  Sepun?sdic 

copy  of  any  judgment  or  order,  or  notice  to  prove  claims  S<  ^ 
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Rules        thereunder,  service  of  the  same  out  of  Ontario  may  be  al- 
163"165'     lowed  by  the  Court  or  a  Judge.     Kules  of  1  Jan.',  1896, 
1440. 

The  order  allowing  service  of  a  copy  of  a  judgment  under  this 
Rule  must  also  prescribe  the  time  within  which  the  party  served 
may  move  against  the  judgment:  see  Rule  164  (3),  (4). 

tionto  b'e      163.  Every  application  for  leave  -to  serve^notice  of  any 

bupevi-rted  proceeding  out  of  Ontario  shall  be  supported  bv  affidavit 

dence.        Or  other  evidence  stating  that  in  the  belief  of  the  deponent 

the  applicant  has  a  right  to  the  relief  claimed,  and  showing 

in  what  place  or  country  the  person  to  be  served  is  or  pro- 

bably may  be  found,^and  whether  he  is  a  British  subject 

or  not^and  the  grounds  upon  which  the  application  is 

made,«^and  that  the  case  is  a  proper  one  for  service  out  of 

Ontario  under  these  Kules.  Kules  23  June,  1894,  1309  (3). 

order  to        164  --  (1)  An  order  allowing  service  of  a  writ  or  no- 
appear-      tice  of  a  writ  out  of  Ontario  shall  limit  the  time  for  enter- 

ance  to 

writ.          mg  appearance. 

order  to  fix  (2)  An  order  allowing  service  out  of  Ontario  of  a  peti- 
heariSj  tion  or  notice  of  motion  shall  limit  a  time  when  the  peti- 
or  motion  is  to  be  heard. 


anceto  be 


Notice  in 
wrLt.of 


(3)  An  order  allowing  service  out  of  Ontario  of  an  office 
COP.T  °^   a   judgment   or   order   or  notice  to  prove  claims 
thereunder  shall  limit  a  time  for  moving  to  add  to,  vary  or 
set  aside  the  judgment  or  order. 

(4)  In  regulating  in  an  order  for  service  out  of  Ontario, 
the  time  for  entering  an  appearance  to  a  writ,  or  for  hear- 
ing of  a  motion  or  petition,  or  for  moving  to  add  to,  vary 
or  set  aside  any  judgment  or  order  to  be  served  out  of  the 
jurisdiction,  regard  shall  be  had  to  the  place  where  service 
is  to  be  effected.     See  Rules  23  June,  1894,  1309  (4),  (5), 
(7);  Rules  1  Jan.  1896,  1440. 

Compare  Eng.   (1883)  R.  68. 
See  notes  to  Rule  168. 

165-  (1)  Where  the  defendant  is  to  be  served  out  of 
Ontario,  and  is  neither  a  British  subject  nor  in  British 
dominions,  notice  of  the  writ  and  not  the  writ  itself  shall 
be  served.  Such  notice  shall  be  served  personally,  or  as 
the  Court  or  a  Judge  may  direct.  Rules  23  June,  1894, 
1309  (6), 

Compare  Eng.  (1883)  R.  69. 


ERRATUM. 

The   following  correction  should   also   be   made: — 
Page  292.     In  the  first  line  of  Rule  163,   after  "  serve  "   insert 
"'  or  give." 
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(2)  Notice  in  lieu  of  a  writ  shall  be  served  in  the  same  Rule  166- 
manner  as  writs  are  served.    Con.  Rule  272.  notice  in 

lieu  of 
Compare  Eng.  (1883)  R.  70;  and  see  notes,  p.  264. 

Service  of  a  writ  may  be  made  on  a  British  subject  abroad,  or  Notice 
upon  a  foreigner  within  the  jurisdiction:  Fowler  v.  Barstow,  20  ^Ch.  in  lieu  of 
D.  246;  but  service  of  process  abroad  upon  a  defendant  not  a  British™ 
subject  might  involve  unpleasant  questions  of  jurisdiction.  Where, 
therefore,  a  defendant  to  be  served  out  of  the  jurisdiction  is  a 
foreigner  or  a  foreign  corporation,  notice  of  the  writ,  and  not  the. 
writ  itself,  is  to  be  served:  Beddington  v.  Beddington,  I  P.  D.  426;  West- 
man  v.  Aktiebolaget,  etc.,  1  Ex.  D.  237;  the  Court  having  jurisdiction 
to  so  order  service:  James  v.  Despott,  14  L.  R.  Ir.  71.  If  the  defen- 
dant is  a  British  subject  residing  abroad,  the  writ  itself  should  be 
served  on  him:  Great  Australian,  etc.,  Co.  v.  Martin,  5  Ch.  t).  1, 
and  so  if  the  defendant  is  the  British  wife  of  a  foreigner:  see  Bacon 
v.  Turner,  34  L.  T.  647;  Re  Howard,  10  Ch.  D.  550;  but  see  R.  S".  C. 
c.  113,  s.  22;  Piggott  on  service  out  of  the  jurisdiction  100.  Where  the 
writ  was  served  instead  of  notice  thereof,  it  was  held,  under  the 
similar  practice  before  the  Judicature  Act,  that  this  was  an  irregu- 
larity which  could  not  be  cured  by  amendment,  and  the  service  was 
accordingly  set  aside:  Henderson  v.  Hall,  8  P.  R.  353;  and  in  Hewitson 
v.  Ftibre,  21  Q.  B.  D.  6,  such  service  was  held  to  be  a  nullity, 
unless  made  good  by  appearance  to  it  without  objection. 

A  respondent  to  a  petition  or  a  notice  of  motion  which  can  be 
served  out  of  Ontario  may  properly  be  served  with  the  petition  or 
notice  of  motion  itself,  and  not  merely  with  notice  of  it.  It  is  only 
in  the  case  of  a  writ  (or  formerly  a  summons)  which  conynands  the 
attendance  of  the  party  served,  that  service  of  the  document  itself  is 
only  proper  upon  a  subject  who  owes  obedience  to  the  Courts  of  the 
Sovereign. 

A  foreigner  who  cannot  be  served  personally  out  of  the  jurisdiction 
may  by  order  be  served  substitutionally:  see  Field  v.  Bennett,  56  L. 
J.  Q.  B.  89;  but  only  in  a  case  in  which  there  is  jurisdiction  to  allow 
service  of  a  writ,  or  notice  thereof,  upon  him  personally:  Ib.;  Wor- 
cester, etc.  v.  Firlank,  1894,  1  Q.  B.  784;  70  L.  T.  443;  see  also  note 
to  Rule  146. 

1156.  Where  a  defendant  is  to  be  served  out  of  Ontario,  service 
with  a  writ  of  summons  or  notice  in  lieu  thereof,  the  state-  Ontario, 
ment  of  claim  shall  be  served  therewith  unless  the  writ  is 
specially  indorsed  under  Kules  138,  139  or  141.     Kules 
23  June,  1894,  1311.    See  Kule  128. 

The  statement  of  claim  referred  to  in  this  Rule  means  the  pleading 
so  called,  and  not  any  indorsement,  however  full,  upon  the  writ,  of 
the  nature  of  the  claim:  Summers  v.  Summers,  Mr.  Dalton,  6th 
February,  1882;  but  it  will  be  observed  that  under  the  present  Rule 
it  is  no  longer  necessary  to  serve  a  statement  of  claim  out  of 
Ontario  with  the  writ,  where  the  writ  is  specially  indorsed  under 
Rules  138,  139  or  141. 
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ferries         16*7.   Where  a  party  to  an  action  or  matter  is  absent 
other         from  Ontario  or  cannot  be  found  therein  to  be  served,  the 
modes  of     Court  or  a  Judge  may  authorize  proceedings  to  be  taken 
Sainst ing  against  him  according  to  the  practice  of  the  Court  in  the 
defendant   case  of  a  defendant  whose  residence  is  unknown,  or  in  any 
P.O    o  A      °ther  manner  that  may  be  directed,  if  the  Court  or  a  Judge 
I/  7C  /3V.     deems  such  mode  of  proceeding  conducive  to  the  ends  of 
justice ;  and  service  so  effected  shall  be  equivalent  to  per- 
sonal service  upon  the  party.     Con.  Rule  273. 

The  Act  (R.  S.  O.  1877,  c.  40,  s.  94),  from  which  this  Rule  was 
originally  taken,  was  held  to  apply  to  cases  where  defendants  are 
very  numerous  or  where  they  reside  out  of  the  jurisdiction  at  a 
very  great  distance,  or  where  the  residence  is  not  known  at  all,  or 
where  from  any  other  cause  it  would  be  difficult  or  expensive  to 
effect  a  service:  Pearson  v.  Campbell,  2  Chy.  Ch.  25.  Advertising  has 
been  dispensed  writh  where  it  would  be  useless,  and  service  allowed 
by  mailing  to  the  address  of  defendant's  brother  resident  in  the 
Province,  though  not  in  any  way  an  agent  of  defendant:  Cooper  v. 
Lane,  1  Chy.  Ch.  363;  see  also  Dvbson  v.  Marshall,  3  P.  R.  1. 

As  to  the  constitutionality  of  such  a  provision  as  that  contained  in 
this  Rule,  see  Ashlury  v.  Ellis,  1893,  A.  C.  339. 

APPEARANCE,  ETC. 
(i)  General  Rules. 

Time  for        168. — (1)  Where  a  defendant  is  served  within  Ontario, 
ance.ar       elsewhere  than  in  the  Districts  of  Algoma,   Manitoulin, 
Nipissing,  Rainy  River  or  Thunder  Bay,  he  shall  appear 
within  ten  days,  including  the  day  of  service. 

(2)  If  served  within  the  said  Districts,  unless  otherwise 
ordered  under  Rule  353,  he  shall  appear  within  twenty 
days  after  the  service,  including  the  day  of  service.  Rules 
23  June,  1894,  1310,  amended',  60  Y.  c.  19,  s.  20. 

This  Rule  supersedes  the  previous  statutory  provisions;  as  to 
which,  see  47  Viet.  c.  14,  s.  7  (O.);  and  Kendell  v.  Ernst,  30  C.  L. 
J.  402. 

It  is  made  clear  by  this  Rule  that  the  period  limited  for  appearance 
is  to  be  inclusive  of  the  day  of  service:  see  Cornish  v.  Manning,  18 
C.  L.  J.  76,  143;  2  C.  L.  T.  105,  and  Con.  Rule  233  of  1888. 

Under  the  terms  of  a  special  order  limiting  the  time  of  appear- 
ance to  "  10  days  from  the  service  of  the  writ,"  Rule  344  (1)  was 
held  to  apply,  and  the  period  to  be  computed  "  exclusively  of  the 
first  day  and  inclusively  of  the  last  day  ":  Bank  of  B.  N.  A.  v.  Hughes, 
16  P.  R.  61. 

In  case  of  service  by  advertising,  the  time  dates  from  the  last 
publication  unless  otherwise  ordered:  Crane  v.  Jullion,  2  Ch.  D.  220. 
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Service  out  of  Ontario.  —  Where  service  is  to  be  effected  on  a  Rule  169. 
defendant  resident  out  of  Ontario,  the  order  which  allows  service  to 
be  effected  must  name  the  time  for  appearance:  see  Rule  164,  which 
will  be  regulated  in  the  discretion  of  the  Court  or  Judge  making  the 
order,  according  to  the  distance  of  the  place  where  service  is  to  be 
effected,  or  (in  case  of  substitutional  service),  according  to  the  dis- 
tance of  the  place  where  defendant  is:  see  Rule  164,  and  Sparks  v. 
Purdy,  15  P.  R.  1.  See  the  form  of  order,  No.  108  in  the  Appendix. 

On  application  in  Chambers  the  periods  fixed  by  the  former  Rules 
275  and  276  were  frequently  shortened  under  Rule  353,  according  to 
the  facilities  of  communication  with  the  place  where  the  defendant 
was  shewn  to  be  residing.  Two  weeks  was  ordinarily  limited  by  the 
Master  in  Chambers  where  the  defendant  resided  in  Montreal,  and 
three  weeks  where  defendant  resided  in  some  place  in  the  United 
States  not  far  from  the  border  of  Ontario.  Similar  periods  will  now 
probably  be  fixed  in  orders  giving  leave  to  serve  defendants  resident 
in  such  places. 

Where  a  writ  has  been  issued  for  service  within  the  jurisdiction, 
and  a  defendant  out  of  the  jurisdiction  is  added  as  a  party,  the  writ 
should  also  be  amended  so  as  to  conform  to  Form  No.  2,  or  a  con- 
current writ  according  to  Form  No.  2  should  be  issued:  see  Diclcson 
v.  Law,  1895,  2  Ch.  62;  72  L.  T.  680;  Burt  v.  Bowen,  8  Times,  28; 
Manitoba,  etc.,  Co.  v.  Allan,  1893,  3  Ch.  434. 


A  defendant  shall  appear  by  filing  with  the  pro- 

,  .  ^         .   .    J  &    ,.  _r         ance,  how 

per  officer  a  memorandum  in  writing,  according  to  l^orm  entered. 
No.  27,  stating,  if  the  defendant  appears  by  solicitor,  the 
name  and  place  of  business  of  such  solicitor,  or,  if  the 
defendant  appears  in  person,  stating  that  he  so  defends  in 
person,  giving  his  address  and  naming  a  place  to  be  called 
his  address  for  service,  which  shall  not  be  more  than  two 
miles  from  the  office  from  which  the  writ  of  summons 
was  issued.  See  Con.  Eules  277,  282,  284,  286. 

Compare  Eng.  (1883)  Rs.  77,  80,  81,  83. 

An  appearance  entered  by  two  solicitors  for  one  defendant  is  not 
a  nullity,  but  is  irregular:  see  Williams  v.  Williams,  10  M.  &  W.  178; 
Walton  v.  Thompson,  L.  R.  6  Eq.  7.  If  sued  in  a  wrong  name  de- 
fendant should  appear  by  the  right  one,  stating  that  he  was  sued  by 
the  wrong  one:  Lomax  v.  Kilpin,  4  D.  &  L.  295;  Hobson  v.  Wadsworth, 
8  Dowl.  P.  C.  601;  (see  Zuccato  v.  Young,  38  W.  R.  474,  where  a 
motion  by  a  defendant  wrongly  named  and  described  to  set  aside 
the  writ  as  irregular  was  refused),  otherwise  the  plaintiff  may  pro- 
ceed against  him  by  the  wrong  name:  Clark  v.  Baker,  13  East,  273; 
Williams  v.  Bryant,  5  M.  &  W.  447. 

Where  a  party  who  appears  in  person  subsequently  appoints  a 
solicitor,  the  practice  in  Ireland  is  to  enter  the  solicitor's  name  on 
the  record  by  side  bar  rule  for  that  purpose  before  any  proceeding 
is  taken  by  such  solicitor:  Johnston  v.  Coleman,  8  L.  R.  Ir.  148. 
Under  these  Rules  a  notice  to  the  opposite  party  is  all  that  is  neces- 
sary, but  it  might  be  well  also  to  file  a  copy  of  such  notice:  see 
Rule  336. 

An  appearance  entered  without  an  address  is  not  a  nullity,  and 
therefore  judgment  cannot  be  signed  disregarding  it.  It  must  first 
be  set  aside  as  irregular:  Gordon  v.  Roadley,  34  C.  L.  J.  135  (Brit. 
Col.) 
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Rule  170.  "Where  at  an  address  for  service  given  by  a  defendant  in  person,  no 
one  was  found  but  a  housekeeper  who  refused  to  receive  documents, 
service  of  a  summons  for  judgment  under  Rule  603  by  putting  it  into 
the  letter  box  was  held  not  sufficient:  Jiminey  v.  Owen,  28  Sol. 
Jour.  165. 

The  former  Con.  Rule  278  was  as  follows: 

"  278.  If  two  or  more  defendants  in  the  same  action  appear  by  the 
same  solicitor  and  at  the  same  time,  the  names  of  all  the  de- 
fendants so  appearing  shall  be  inserted  in  one  memorandum.  J.  A. 
Rule  59." 

This  has  been  omitted  in  the  present  consolidation  as  being  un- 
necessary. The  course  indicated  by  it  will,  however,  of  course,  be 
taken,  otherwise  the  additional  costs  will  doubtless  be  disallowed. 

Where  several  defendants  represent  one  interest  (e.g.  trustee  and 
cestui  que  trust,  mortgagee  and  mortgagor,  partners,  etc.),  they 
should  appear  by  the  same  solicitor,  and  if  they  do  not,  will  be 
allowed  only  one  set  of  costs:  Morgan  &  Wurtzburg,  124;  see  also 
Barrett  v.  Campbell,  7  P.  R.  150;  but  where  a  trustee  has  really  a 
separate  interest  as  where  he  claims  that  a  co-trustee  is  liable,  he 
may  receive  a  separate  set  of  costs:  Webb  v.  Webb,  16  Sim.  55. 

An  ordinary  appearance  usually  operates  as  a  waiver  of  an  irregu- 
larity in  the  proceedings  taken  against  the  defendant:  see  Oulton  v. 
Radcliff,  L.  R.  9  C.  P.  189;  Preston  v.  Lamont,  1  Ex.  D.  362;  Diamond 
v.  Sutton,  L.  R.  1  Ex.  131;  Boyle  v.  Sacker,  39  Ch.  D.  249;  Re 
Merchants  Bank  v.  -VanAllen,  10  P.  R.,  per  Osier,  J.A.,  at  p.  35; 
Manitoba  v.  Allan,  1893,  3  Ch.  432;  Dart  v.  Citizens  Ins.  Co.,  11  P.  R. 
513.  See,  however,  Benecke  v.  Frost,  1  Q.  B.  D.  421;  Moore  v.  Oamgee, 
38  W.  R.  669;  Western  National  Bank  of  N.  Y.  v.  Perez,  1891,  1  Q.  B. 
304;  see  also  note,  supra,  p.  281. 

An  appearance  to  the  original  writ  stands  as  a  good  appearance 
to  the  writ  though  subsequently  amended:  Hanmer  v.  Clifton,  10 
R.  55. 

Appearance  Gratis.— A  defendant  need  not  necessarily  wait  till 
he  is  served,  before  entering  an  appearance,  but  where  he  is  preju- 
dicially affected  by  the  issue  of  the  writ,  he  may  appear  gratis,  so  as 
to  compel  the  plaintiff  to  proceed  promptly:  see  McTaggart  v.  Tootlie, 
etc.,  in  notes  to  sec.  97  of  the  Act,  supra,  p.  137  (where  a  certificate 
of  Us  pendens  had  been  issued).  Where  appearance  is  so  entered 
notice  should  be  given  to  the  plaintiff's  solicitor:  Vigeon  v.  Northcote, 
12  C.  L.  T.  101. 


Where  no 
address  or 
improper 
address 
given. 


17  O.  If  the  memorandum  does  not  contain  the  address 
of  the  solicitor  or  the  defendant  (as  the  case  may  be)  it 
shall  not  be  filed ;  and  if  such  address  is  illusory  or  fictitious, 
the  appearance  may  be  set  aside  by  the  Court  or  a  Judge; 
and  thereafter,  unless  otherwise  ordered,  the  plaintiff  may 
proceed  as  if  the  defendant  had  not  appeared.  Con.  Eule 
285. 

See  Eng.  (1883)    R.  82. 

Where  a  defendant  gives  an  address  for  service  at  which  ho  is 
not  to  be  found,  and  there  is  no  person  authorized  to  take  in  or 
forward  documents,  such  address  is  illusory,  and  the  appearance  will 
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be  set  aside:  A.  v.  B.,  W.  N.  1883,  174;  W.  N.  1884,  241;  Edell  v.  Rules 
cLf'prWibly  S.  C.),  51  L.  T.  621;  33  W.  B.  208;  B.  v.  C'.,  54  L.  J.  "1-174. 
Chy.  308. 


171.   If  a  defendant  does  not  require  the  plaintiff  t 
deliver  a  statement  of  claim  he  shall  so  state  in  his  memor-  of 
andum  of  appearance,  and  in  that  case  shall  serve  a  copy  quired. 
thereof  on  the  plaintiff.     Con.  Kule  286. 

See  Eng.  (1883)    R.  225. 

1*72.  Upon  a  Memorandum  of  Appearance  being  filed, 
the  officer  shall  forthwith  note  the  same  in  the  Procedure 
Book.  Con.  Kule  287. 

See  Eng.  (1883)  R.  83. 

An  appearance  filed  without  the  proper  stamp  affixed  is  a  nullity: 
Bank  of  Montreal  v.  Harrison,  4  P.  R.  331. 


173.   A  conditional  appearance  may  be  entered  by  leave  g       ap_ 

Of  the  Court  Or  a  Judge.      New.  pearance. 

Where  a  defendant  wishes  to  contend  that  he  is  not  properly 
subfect  to  thi'  jurisdiction  of  the  Court,  he  should  obtain  leaVH  Ulidtfr 
fnis  Rule  to  enter  ;i  conditional  nnpoimmcejjsee  Hoicland  v.  Insurance 
Co.,  iti  P.  R.  514;  Campau  v.  Randall,  17  P.  R.  at  p.  244;  as  an 
unconditional  appearance  will  bp  deemed  a  waiver  of  the  right  to 


take  the  objection:  Sears  v.  Meyers,  15  P.  R.  38l,  4&b;  Western, 
National  Bank  v.1'  Perez,  1891,  1  Q.  B.  304,  313;  but  an  uncondi- 
tional appearance,  though  a  waiver  of  the  right  to  object  to  the 
jurisdiction  of  the  Court  over  the  person  of  the  defendant,  would 
seem  not  to  be  a  waiver  of  the  defendant's  right  to  object  to  the 
jurisdiction  of  the  Court  over  the  subject  matter  of  the  action:  see 
Wilmott  v.  McFarlane,  32  C.  L.  J.  129. 

174.   A  solicitor  not  entering  an  appearance  for  a  de-  solicitor's 
f  endant  in  pursuance  of  his  written  undertaking  so  to  do,  taking. 
shall  be  liable  to  an  attachment.     Con.  Kule  283. 

This  is  the  same  as  Eng.  (1883)  R.  88;  and  also  as  the  Ontario 
Rule  3  of  T.  T.  18THJ. 

The  plaintiff  may  also  proceed,  as  on  default  of  appearance.  Rule 
145  provides  that  service  of  writ  or  other  document  by  which  a 
cause,  matter  or  proceeding  may  be  commenced,  shall  not  be  required 
where  the  defendant  by  his  solicitor  accepts  service,  and  undertakes 
to  appear. 

Where  a  solicitor  accepted  service,  but  did  not  in  terms  undertake 
to  appear,  a  motion  to  attach  him  was  refused:  The  Anna  &  Bertha, 
61  L.  T.  332. 

If  a  solicitor  enters  an  appearance  without  authority,  it  may  be 
discharged  with  costs,  to  be  paid  by  him:  Re  Lloyd,  12  Ch.  D.  449. 
See  also  cases  in  the  note  to  Rule  143,  p.  261;  and  Re.  Gray,  Gray  v. 
Coles,  65  L.  T.  743. 


298  CONSOLIDATED   RULES. 

Rule  175.  Proceedings  by  attachment  to  compel  an  appearance  to  be  entered, 
may  perhaps  be  usefully  adopted  where  it  is  desired  to  obtain  from 
defendant  a  waiver  of  some  irregularity:  see  Carvick  v.  Young,  Jac. 
524,  or  to  prevent  a  relitigation  of  the  matter  in  an  action  on  the 
judgment  in  another  country.  The  plaintiff  should  request  the  de- 
fendant's solicitor  to  enter  the  .appearance  before  moving  to  attach: 
Jacobs  v.  Magnay,  7  Jur.  326. 

See  also  as  to  the  enforcement  of  an  undertaking  by  a  solicitor 
given  out  of  Court,  Woodfin,  v.  Wray,  51  L.  J.  Chy.  427;  and  see 
Swyny  v.  Harland,  1894,  1  Q.  B.  707. 


175.  A  defendant  may  appear  at  any  time  before  judg- 
enterel      ment.    If  he  appears  after  the  time  limited  for  appearance 
and  wheii    he  shall,  [forthwith  (a)  give  notice  thereof,  and  he  shall  J 
be  given,     not,  unless  the  Court  or  a  Judge  otherwise  orders,  be  en- 
titled to  any  further  time  for  delivering  his  defence,  or 
for  any  other  purpose,  than  it  he  had  appeared  according 
to  the  writ;  and  if  the  defendant  appears  after  the  time 
appointed  and  omits  to  give  such  notice,  the  plaintiff  may 
proceed  as   in   case  of   non-appearance.     Con.  Rule  281, 
amended. 

Compare  Eng.  (1883)  R.  92.  The  words  in  brackets  are  not  in  the 
Eng.  R.,  nor  is  the  last  clause,  which  was  taken  from  R.  S.  O.  1877, 
c.  50,  s.  60  (The  C.  L.  P.  Act). 

(a)  Instead  of  "  forthwith  "  the  former  Rule  281  had  "  on  the  same 
day,"  compliance  with  which  provision  was  sometimes  impracticable 
or  inconvenient. 

"  Forthwith  "  means  "  as  soon  as  practically  possible,  admitting 
of  such  reasonable  time  as  may  be  required  for  the  performance, 
having  regard  to  the  circumstances":  Leake  on  Contracts  (2nd  ed.). 
728;  see  also  Hyde  v.  Watts,  12  M.  &  W.  254;  Morton  v.  B.  of 
Montreal,  18  C.  L.  T.  157. 

For  the  time  limited  for  appearance,  see  note  to  Rule  168. 

A  form  of  notice  of  appearance  will  be  found  in  App.  Form  No.  45. 

An  appearance  entered  or  tendered  while  the  plaintiff  is  signing 
judgment  is  in  time:  Harris  v.  Andrews,  3  U.  C.  L.  J.  31;  and  the 
judgment  is  not  complete  until  the  stamps  are  affixed:  Smith  v.  Logan, 
17  P.  R.  219.  See  also  note  to  Rule  11,  p.  189. 

If  an  appearance  has  been  entered,  but  the  plaintiff  nevertheless 
proceeds  as  if  none  had  been  entered,  the  proceedings  are  not  null, 
but  merely  irregular,  and  the  irregularity  may  be  waived:  see 
Alsager  v.  Crisp,  9  Dowl.  353;  Strange  v.  Freeman,  5  Dowl.  407; 
Maple  v.  Woodgate,  1  B.  &  C.  79;  but,  under  this  Rule,  where  notice 
of  an  appearance,  entered  after  the  proper  time  was  not  given, 
judgment  signed  disregarding  the  appearance  was,  upheld:  Smith  v. 
DolUn,  3  Ex.  D.  338;  see  also  Hunter  v.  Wilcockson,  9  P.  R.  305;  and 
the  knowledge  of  the  fact  that  an  appearance  has  been  entered 
does  not  constitute  such  notice  as  the  Rule  requires:  Hudson  Bay  Co. 
v.  Hamilton,  13  P.  R.  461. 

In  an  action  for  recovery  of  land,  an  appearance  by  the  original 
defendant,  after  the  landlord  had  intervened  and  appeared,  so  as  to 
join  with  the  landlord  in  a  statement  of  defence,  was  held  regular: 
Goring  v.  Cameron,  10  P.  R.  496. 
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Although  an  appearance  may,  under  this  Rule,  be  entered  at  any  Rules 
time  before  judgment,   yet  the  defendant  may   be  precluded  from  176,  177. 
putting  in  a  defence  after  the  proper  time,  by  the  plaintiff's  noting  the 
pleadings  closed  under  Rule  263. 

(ii)  Appearance  disputing  amount  only. 
17O — (1)  A  defendant  appearing  to  a  writ,  in  actions  Limitation 

v    /  f,i  /•   i       j    of  defence 

other  than  upon  a  mortgage  or  ior  the  recovery  oi  land,  to  question 

.       -i  •  i  i  •  i        *j_i  •       j?          of  amount 

may,  in  his  appearance,  or,  by  notice  served  within  ±ouron)y. 
days  thereafter,  state  that  he  disputes  only  the  amount 
claimed;  and  he  need  not  file  any  further  defence,  and  the 
plaintiff  may  proceed  to  take  an  account  of  the  amount  due 
to  him  before  the  officer  with  whom  the  judgment  is  to  be 
entered,  on  four  clear  days'  notice,  and  judgment  may  be 
signed  for  the  whole  amount  due  as  in  default  of  a  defence. 
Kules  of  1  Jan.  1896,  1443. 

(2)  The  notice  may  be  according  to  Form  No.  46.    Con. 
Rule  299. 

A  similar  notice  was  provided  for  by  Chy.  Gen.  Order  436,  in 
mortgage  suits,  and  entitled  the  defendant  to  four  days'  notice  of 
the  taking  of  the  plaintiff's  account.  The  extension  of  the  practice 
by  the  Jud.  Act,  1881,  Rule  68,  to  other  suits  was  new. 

The  present  Rule,  following  the  amendments  of  Rule  1443  referred 
to,  makes  it  clear  that  the  Rule  is  not  intended  to  apply  to  actions 
upon  a  mortgage,  which  are  specially  provided  for  by  Rule  596.  Upon 
the  appearance,  disputing  the  amount  only,  being  filed,  the  record  is 
complete.  No  statement  of  claim  is  necessary  or  proper.  Express 
provision  is  by  this" Rule  made  for  the  proceedings  which  may  there- 
upon be  taken  by  the  plaintiff  to  take  the  account  and  obtain  judg- 
ment. Formerly  a  motion  for  judgment  was  necessary:  see 
Peel  v.  White,  11  P.  R.  177;  Mahoney  v.  EorMns,  14  P.  R.  117. 

Statute  of  Limitations.— If  the  defendant  wishes  to  set  up  the 
Statute  of  Limitations  as  a  bar  to  the  suit,  he  should  set  it  up  by  a 
defence.  He  can  not  avail  himself  of  the  Statute  for  that  purpose 
by  filing  a  notice  under  this  Rule:  see  Cattcmach  v.  Urquhart,  6  P.  R. 
28,  explained,  1  Ont.  App.  616,  and  notes  to  Rule  271. 

As  to  how  far  the  Statute  may  be  taken  advantage  of  in  taking 
the  account  under  this  Rule,  see  Wright  v.  Morgan,  1  Ont.  App.  613, 
and  note  to  Rule  596. 

(iii)  Dower. 

177. — (1)  A  defendant  in  an  action  for  dower,  may,  with  Defendant 
his  apuearance,  file  an  acknowledgment  that  he  is  tenant  of 
the  freehold  of  the  land  named  in  the  writ,  together  with 
his  consent  that  the  plaintiff  may  have  judgment  for  her 
dower  therein  and  may  take  the  proceedings  authorized  by 
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Rule  177.  Tlie  Dower  Procedure  Act  to  have  the  same  assigned  to 
Sis?,"  c.'  se.  her,  unless  the  parties  otherwise  agree,  and  he  shall  forth- 
with serve  the  plaintiff  or  her  solicitor  with  a  copy  of  such 
appearance,  acknowledgment  and  consent,  together  with 
an  affidavit  of  the  day  of  the  filing  of  the  same;  and  upon 
such  consent  the  plaintiff  may  enter  judgment  of  seisin, 
and  may  obtain  a  writ  of  assignment  of  dower,  but  shall 
not  be  entitled  to  tax  or  recover  the  costs  of  the  action  or 
judgment  against  the  defendant. 

judgment       (2)  Where    the    plaintiff    claims    arrears  of    dower  or 

and  writ  of  damages  for  detention  of  dower,  neither  the  entry  of  a 

!£55SLellt  judgment  of  seisin  nor  the  taking  of  proceedings  for  the 

assignment  of  her  dower  thereunder  shall  prevent  her  from 

proceeding  with  the  action  for  the  recovery  of  such  arrears 

or  damages.     Con.  Kule  290. 

The  Dower  Procedure  Act  is  now  R.  S.  O.  c.  67. 

Clause  (2)  was  introduced  in  Con.  Rules  1888,  to  meet  the  de- 
cisions of  Linfoot  v.  Buncombe,  21  C.  P.  484,  and  Cameron  v.  Gilcli* 
7  P.  R.  184,  which  decided  that  judgment  of  seisin  is  conclusive, 
and  when  signed  the  defendant  cannot  be  proceeded  against  for 
damages:  see  also  Harvey  v.  Pearsall,  31  C.  P.  239.  Those  cases 
are  therefore  no  longer  to  be  followed. 

It  was  held  in  Ryan  v.  Fish,  4  Ont.  335,  that  a  dowress  may  re- 
cover damages  as  well  for  mesne  profits  as  for  detention  against 
all  persons,  and  in  all  cases  where  they  were  recoverable  before 
Aug.  10th,  1850.  By  R.  S.  O.  1877,  c.  55,  sec.  45,  the  procedure 
before  that  date  was  made  applicable  to  all  cases  not  provided  for 
by  the  Act.  This  sec.  45  was  omitted  from  R.  S.  O.  1887, 
as  "  effete,"  because  the  procedure  in  an  action  for  dower  is  under 
the  Jud.  Act  to  be  the  same  as  in  other  actions  for  recovery  of  land. 
No  doubt  the  right  to  damages  has  not  been  affected  by  the  change 
in  the  mode  of  procedure  to  obtain  them:  but  see  Giles  v.  Morrow, 
1  Ont.  527.  Costs  are  not  given  unless  a  demand  for  dower  was 
made:  Losee  v.  Armstrong,  11  Gr.  517. 

A  widow  is  not  entitled  to  damages  for  detention  of  dower  till 
after  demand:  Ryan  v.  Fish,  4  Ont.  335;  nor  to  either  "n'&aiT  of 
dower  _or  damages  for  detention.  nn1fgP  }lor  ""shnml  diorl  sHsoil: 
Losee  v.  Armstrong,  11  Gr.  517;  Morgan  v.  Morgan,  15  Ont.  194,  even, 
though  remand  jpnrlp!  Morgan  v.  Morgan,  sunra. 


As  to  whether  damages  are  to  be  computed  against  the  tenant  of 
the  freehold  from  the  death  of  the  husband,  or  the  date  of  demand, 
quaere:  see  Ryan  v.  Fish,  supra. 

The  mere  fact  that  at  the  death  of,  or  alienation  by,  the  husband, 
his  lands  were  of  no  rentable  value  is  not  alone  sufficient  to  dis- 
entitle the  widow  to  damages,  if  the  land  has  been  subsequently 
made  rentable  by  reason  of  improvements  or  otherwise,  either  by 
the  heir  or  the  vendee;  ;n  such  case  a  portion  of  the  rent  is  attri- 
butable to  the  land:  Wallace  v.  Moore,  18  Gr.  560. 

For  form  of  writ  of  assignment  of  dower,  see  Form  No.  1S3. 
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Where    the    defendant   has    filed  and    served  an  ?,,ule.8 

LT  8*181 

acknowledgment  and  consent  under  the  preceding  Rule,  Cftse 
and  the  plaintiff  does  not  within  3  months  thereafter  sue  ^JJJJj£nt 
out  and  cause  to  be  executed  a  writ  of  assignment  of  dower,  may  sue 
the  defendant  may,  by  leave  of  the  Court  or  a  Judge,  sue  tion,  if 
out  such  writ  ;  and  the  writ  shall  be,  as  nearly  as  may  be,  SoSfnot. 
in  the  same  form  as  a  writ  sued  out  by  the  plaintiff,  and 
the  like  proceedings  shall  be  had  thereon.     Con.  Rule  291. 
See  Form  No.  183. 

1*70.  In    an    action    for   dower   the    landlord  or  other  Landlord 
person  under  whom,  a  tenant  in  possession,  who  is  not  also  SJbstitut- 
tenant  of  the  freehold,  holds  or  entered  into  possession,  defendant 
may,  if    he    has    not    been  served  with  the  writ,  without 
leave,  appear  and  defend,  by  filing  with  his  appearance  an 
affidavit  that  he  is  tenant  of  the  freehold,  and  is  advised 
and  believes  that  there  is  good  ground  for  disputing  the 
plaintiff's  claim  to  dower.    Con.  Rule  292. 

(iv)  Recovery  of  Land. 

ISO.  Any  person  not  named  as  a  defendant  in  a  writ  Appear- 
f  or  the  recovery  of  land,  may,  without  leave,  appear  and  SStleav?" 
defend,  by  filing  with  his  appearance  an  affidavit  stating  notPnamed 
that  he  is  in  possession  either  by  himself  or  his  tenant  (a) 
(as  the  case  may  be),  and  if  the  possession  is  by  his  tenant, 
that  the  defendant  named  in  the  writ  is  his  tenant.     The 
affidavit    may    be    according    to    Form    Xo.   18.      Con. 
Rule  293. 

To  (a)  corresponds  with  Eng.  (1883)  R.  95. 

The  intention  would  appear  to  be  that  in  simple  cases  in  which 
leave  would  have  been  given  under  the  former  practice  as  of  course, 
and  an  affidavit  in  the  form  given  can  be  made  by  the  defendant! 
no  leave  need  be  applied  for.  Under  s.  10  of  the  Ejectment  Act 
(R.  S.  O.  1877,  c.  51)  it  was  often  a  question  whether  a  person  could 
be  said  to  be  in  possession  by  himself  or  his  tenant  within  the  mean- 
ing of  that  section;  for  example  a  mortgagee  out  of  possession 
in  an  action  against  his  mortgagor:  McDermott  v.  Keeling,  7  IT.  C. 
L.  J.  150;  see  also  Morris  v.  Smythe,  2  U.  C.  L.  J.  212.  In  such 
cases  it  will  be  necessary  to  apply  for  leave  under  Rule  181. 

Even  where  judgment  has  been  signed  against  the  defendant 
named  in  the  writ,  any  other  person  claiming  to  be  in  possession 
independently  of  him,  may  obtain  leave  to  defend  the  action:  see 
Rule  181  and  Minet  v.  Johnson,  63  L.  T.  507. 


[Where  such  affidavit  is  not  filed,!   any  person  Appear- 

i  i    f       i  .  <•          i       anceby 

not  named  as  a  deiendant  in  a  writ  of  summons  lor  the  leave  in 
recovery  of  land,  may,  by  leave  of  the  Court  or  Judge,      0n  ] 
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appear  and  defend,  on  filing  an  affidavit  shewing  that  he 
is  in  possession  of  the  land,  either  by  himself  or  his 
tenant.  Con.  Rule  294. 

Except  the  words  in  brackets,  the  Rule  is  the  same  as  Eng.  (1883) 
R.  95. 

For  cases  under  the  old  practice,  see  Harrison's  C.  L.  P.  Act, 
518.  See  also  notes  to  the  preceding  Rule. 

The  Court  will  not  on  the  application  consider  nice  questions 
as  to  the  right  of  possession:  see  Croft  v.  Lumley,  4  E.  &  B.  614,  and 
Thompson  v.  Tompkinson,  11  Ex.  442.  In  Longbourne  v.  Flslier,  W. 
N.  1878,  28;  47  L.  J.  Ch.  379,  an  equitable  tenant  for  life  was  given 
leave  to  defend  an  action  of  ejectment  in  the  place  of  her  trustees, 
using  their  names  and  indemnifying  them;  and  see  note  to  Rule  180. 
See  also  Leader  v.  Hayes,  54  L.  T.  204. 


182.  Any  person  appearing  to  defend  an  action  for  the 


Form  of 
appear- 
ance by      recovery  of  land  as  landlord,  in  respect  of  property  whereof 

he  is  in  possession  [in  person  or]  by  his  tenant,  shall  state 
in  his  appearance  that  he  appears  as  landlord.     Con.  Rule 

295. 

Same  as  R.  S.  O.  1877,  c.  51,   s.  12.     The  English  (1883)  R.  96, 
has  the  word  "  only  "  instead  of  the  words  in  brackets. 

Notice  of        183.  Where  a  person    not    named  as    defendant  in  a 

appear- 
ance by      writ  for  the  recovery  of  land  enters  an  appearance  accord- 
person  not  .  .->          (,  . -r»    i  ,-,  i     n     i 

named  as  a  ing  to  the  loregoing  Kules,  the  appearance  shall  be 
?nfwritant  entitled  in  the  action  against  the  parties  named  in  the 
writ  as  defendants;  and  the  person  so  entering  an  appear- 
ance shall  forthwith  give  notice  thereof,  and  shall  in  all 
subsequent  proceedings  be  named  as  a  party  defendant  (a) ; 
and  if  such  person  appears  and  omits  to  give  notice  the 
plaintiff  may  proceed  as  in  case  of  non-appearance.  Con. 
Eule  296. 

(a)  The  preceding  part  of  the  Rule  corresponds  with  Eng.  (1883) 
R.  97;  what  follows  has  been  taken  from  R.  S.  O.  1877,  c.  50, 
s.  60. 

A  form  of  notice  of  appearance  will  be  found  in  the  App.  Form 
No.   45. 

The  notice  should  of  course  be  given  to  the  plaintiff  if  he  sues 
in  person,  otherwise  to  his  solicitor. 

Limited  184. — (1)  Any  person  appearing  to  a  writ  for  the  recov- 
ancelu  ery  of  land  may  limit  his  defence  to  a  part  only  of  the 
fand°.n1  land  describing  the  part  with  reasonable  certainty  in  his 
appearance,  or  in  a  notice  to  be  served  within  four  days 
Notice.  after  appearance.  Con.  Kule  297. 
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(2)  The  notice  may  be  according  to  Form  No.  47.    Con.  Rule  185. 
Rule  298. 

Compare  Eng.  (1883)  Rs.  98   and  99. 

This  Rule  has  been  held  to  be  applicable  in  an  action  of  dower  :| 
Cunningham  v.  Pearce,   Mr.   Dalton,   21st   Sept.,    1881;  see  also  Mc- 
Culloch  v.   McCulloch,   4  C.   L.  T.  252.      Better  particulars  may  be 
obtained  where  there  is  a  want  of  "reasonable  certainty":  Watson 
v.  Brewer,  4  P.  R.  202. 

The  notice  should  be  served  upon  the  plaintff  if  he  sues  in  person,  K 
otherwise  upon  his  solicitor. 

An  appearance  without  limitation  therein,  or  by  notice  served 
within  four  days  after  appearance,  will  of  course  be  an  appearance 
to  defend  for  the  whole  land,  as  was  expressly  provided  in  the 
former  Rule  297. 

5.  PARTIES. 
(i)  Generally. 
185.  All  persons  may  be  -joined  in  an  action  as  plaintiffs  who  may 

,  •    v.  T    /?   r«  j?  •   •  £  bejoinedas 

in  whom  any  right  to  relief  [in  respect  ol  or  arising  out  01  pia 

the  same  transaction  or  occurrence,  or  series  of  transactions 

or    occurrences,]    is    alleged    to    exist,  whether    jointly,    v5" 

severally,  or  in  the  alternative,    [where  if  such  persons 

brought  separate  actions  any  common  question  of  law  or  J 

fact  would   arise;  but,  if,  upon   the    application  of   a  de- 

fendant, it  appears    that  such    joinder  may  embarrass  or 

delay  the  trial  of  the   action,  the   Court  or  a  Judge  may 

order  separate  trials,  or  make  such  other  order  as  may  be 

expedient];  and  without  any  amendment,  judgment  may     g  $f,D  9  //A 

be  given  for  such  one  or  more  of  the  plaintiffs  as  may  be 

found  entitled  to  relief,  for  such  relief  as  he  or  they  may 

be  entitled  to.     [But  the  defendant,  though  -unsuccessful, 

shall   be  entitled  to  his   costs    occasioned  by  joining  any 

person  who    is    not    found    entitled    to  relief  unless  the 

Court  or  a  Judge,  in  disposing  of  the  costs,  otherwise 

orders].    New.     See  Con.  Eule  300. 


The  former  Rule  300,  followed  Eng.  (1883)  R.  123;   and  did  not    £ 
contain  the  clauses  in  brackets,  which  are  new,  following  substan- 
tially the  Eng.   Rule  of  26  Oct.,   1896,    (see  W.   N.   1896,  p.    291; 
Snow  Ann.  P.  1898,  p.  339). 

The  last  clause  in  brackets  is  also  contained  in  Rule  1131. 

The  new  provisions  were  introduced  to  meet  the  decisions  of  the     <-*  /}    *  /}  /  /  ? 
House  of  Lords  in  Smurthicaite  v.  Hannay,  1894,  A.  C.  494:  see  also     / 
Peninsular,  and  Oriental  8.  N.  Co.  v.  Tsune  Kijima,  1895,  A.  C.  661,  as 
to  which  see  infra,  p.  306. 

The   power   to   order   separate   trials    is    in    accordance   with   the  Practice 

decision  in  Hannay  v.  Snwrthwaite,  in  the  C.  A.  189"3,  2  Q.  B.  412.     before 

Jud.  Act. 
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1877,  C.  49, 
s.  5. 


The  changes  introduced  into  England  by  The  Judicature  Act  were 
very  material.  Most  of  them  had  in  Ontario  been  already  made 
part  of  the  jurisdiction  and  practice  of  the  Common  Law  Courts 
by  The  Administration  of  Justice  Act  (R.  S.  O.  1877,  c.  49),  s.  5,  which 
provided  that — 

"  5.  For  the  purpose  of  carrying  into  effect  the  ob~jects  of  this  Act, 
and  for  causing  complete  and  final  justice  to  be  done  in  all  matters 
in  question  in  any  action  at  law  the  Court  or  a  Judge  thereof, 
according  to  the  circumstances  of  the  case,  may,  at  the  trial  or  at 
any  other  stage  of  an  action  or  other  proceeding,  pronounce  such 
judgment,  or  make  such  order  or  decree  as  the  equitable  rights  of 
the  parties  respectively  require,  and  may  make  such  rule  or  order 
as  to  adding  third  persons  as  parties  to  any  proceeding,  striking 
out  parties,  or  treating  parties  named  plaintiffs  as  defendants,  or 
parties  named  defendants  as  plaintiffs,  and  as  to  costs,  and  may 
direct  such  inquiries  to  be  made  and  accounts  to  be  taken  as  seem 
reasonable  and  just;  and  may  as  fully  dispose  of  the  rights  and 
matters  in  question  as  a  Court  of  Equity  could." 

The  Judicature  Act  extended  the  jurisdiction  of  the  Court  still 
further  in  the  same  direction,  so  as  to  do  complete  justice  in  one 

suit. 

Previous  to  The  Administration  of  Justice  Act  in  Ontario,  and  to 
The  Judicature  Acts  in  England,  the  contrast  between  Common 
Law  and  Chancery  procedure  was  very  great. 

At  Com-  Subject  to  a  few  exceptions,  the  Common  Law  Courts  were  tied 
monLaw.  flown  to  disposing  of  claims  arising  between  exactly  the  same 
parties  upon  each  side,  and  in  the  same  right.  They  could  give  a 
judgment  against  the  defendants  generally,  but  they  could  not  give 
relief  of  one  sort  against  one  defendant,  and  of  another  sort  against 
another  defendant;  nor  could  they  give  relief  of  one  kind  to  one 
plaintiff,  and  of  another  kind  to  another  plaintiff,  or  of  one  kind 
to  two  plaintiffs  jointly,  and  another  to  one  of  them  separately. 
All  the  plaintiffs,  if  more  than  one,  had  to  be  jointly  entitled,  and 
all  the  defendants  jointly  liable,  with  respect  to  every  matter  upon 
which  the  Court  was  asked  to  adjudicate. 

In  Chan-          In  Chancery,  on  the  other  hand,  the  course  was  to  deal  with  the 
eery.  controversy  or  transaction  forming  the  subject  matter  of  the  suit 

as  a  whole,  and  endeavour  to  do  complete  justice  with  respect  to  it. 
and  for  that  object  the  Court  formerly  insisted  on  all  the  parties 
interested  in  the  subject  matter  being  brought  before  it.  The 
extreme  strictness  of  this  rule  had  been  usefully  relaxed  from  time 
to  time,  but  in  the  main  it  had  not  been  departed  from. 

The  result  had  been,  that  a  Court  of  Law  could  not  handle  the 
matter  as  a  whole,  however  desirable  it  might  be  to  do  so;  but  was 
obliged  to  confine  itself  to  the  specific  claim  of  one  person  against 
another;  while  a  Court  of  Equity  could  only  deal  with  the  matter 
as  a  whole,  and  endeavour  to  do  complete  justice  with  respect  to  it, 
not  dispose  of  the  mutual  rights  of  particular  persons  singly,  how- 
ever convenient  it  might  be  to  do  so. 

Under  Jud.      The  Judicature  Act  and  Rules,  give  a  very  wide  latitude  as  to  the 
Act,  1881.     matters  w^hich  may  be  disposed  of  in  an  action,  the  mode  in  which 

a   case    may   be   dealt   with,    and   the   persons   who   may    be   made 

parties  to  it. 
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A  plaintiff  may  in  any  suit  enforce  any  claim,  whether  legal  or  Rule  185. 
equitable,  the  defendant  may  raise  any  defence  which  is  good,  either 
at  Law  or  in  Equity,  and  may  also  set  up,  not  merely  a  pecuniary 
set-off,  but,  by  way  of  counter-claim,  anything  that  formerly  he 
could  have  made  the  subject  of  a  cross  action  or  suit.  And  he  may 
make  such  counter-claim,  not  only  against  the  plaintiff,  but  against 
the  plaintiff  and  any  third  person,  if  only  it  be  connected  with  the 
subject  of  the  action. 

The  High  Court  and  Court  of  Appeal  are  bound  to  "  grant,  either 
absolutely  or  on  such  reasonable  terms  and  conditions  as  to  them 
shall  seem  just,  all  such  remedies  whatsoever  as  any  of  the  parties 
thereto  may  appear  to  be  entitled  to  in  respect  of  any  and  every 
legal  or  equitable  claim  properly  brought  forward  by  them  respec- 
tively in  such  cause  or  matter;  so  that,  as  far  as  possible,  all  mat- 
ters so  in  controversy  between  the  said  parties  respectively  may  be 
completely  and  finally  determined,  and  all  multiplicity  of  legal 
proceedings  concerning  any  of  such  matters  avoided  ":  .Tud.  Act, 
s.  57  (12)  p.  63  supra. 

On  the  other  hand,  no  action  is  to  be  defeated  by  reason  of  the 
misjoinder  of  parties,  and  the  Court  may  in  every  action  deal  with 
the  matters  in  controversy  so  far  as  regards  the  rights  and  interests 
of  the  parties  actually  before  it:  see  Rule  206. 

The  provisions  under  this  head  of  "  Parties  "  and  those  of  Rules 
232,  et  seq.,  relating  to  the  joinder  of  various  claims  in  the  same  ac- 
tion and  in  the  same  pleadings,  were  framed  so  as  to  give  effect  to 
these  provisions.  All  persons  claiming  any  relief,  jointly,  severally,  or 
in  the  alternative,  may  be  made  plaintiffs  (Rule  185).  All  persons 
against  whom  any  relief  is  claimed,  jointly,  severally,  or  in  the 
alternative,  may  be  made  defendants  (Rule  186).  And  the  defendants 
need  not  all  be  interested  in  all  the  relief  claimed,  or  in  all  the 
causes  of  action  (Rule  187).  It  is  not  necessary  that  either  plaintiff 
or  defendant  should  be  concerned  in  all  the  matters  in  question  in 
the  same  capacity;  subject  to  a  few  qualifications,  either  may  be 
concerned  partly  in  a  representative  capacity,  partly  personally. 

The  defendant  may  also  bring  before  the  Court  persons  not  already 
parties  against  whom  he  seeks  any  relief  relating  to  or  connected 
with  the  subject  matter  of  the  suit  (Rules  209,  et  seq.). 

In  short  all  parties  may  be  added  that  may  be  necessary  to 
enable  the  Court  effectually  and  completely  to  adjudicate  upon  and 
settle  all  the  questions  involved  in  the  action. 

Though  speaking  generally  the  above  is  a  summary  of  the  provi-  Parties 
sions  of  the  Act    and  Rules  referred  to,  yet  those  provisions  have  plair^^,g 
not  always  been  construed  in  the  same  way  by  the  Courts,  as  will  to°earlier 
be   seen   from   the   following  cases.      Doubt    arose  whether  several  cases, 
plaintiffs  having  distinct  and  separate  causes  of  action  against  the 
same   defendant,    and   arising   out    of   the   same   transaction,    could 
properly  join  in  one   action  against  that  defendant.     Most  of  the 
earlier  cases  decided  that  such  a  case  was  within  the  original  Rule 
which    authorized    the    joinder  as    plaintiffs,   not  only  of    persons 
claiming  jointly  or  in  the  alternative,  but  of  persons  claiming  sever- 
ally.    Accordingly,  where  eight  persons  brought  an  action  of  libel, 
it  was  held  that  they  might  rightly  join,  though  no  joint  injury  was 
shewn,  and  though  they  would  before  the  Act  have  had  to  bring 
eight  actions:  Booth  v.  Briscoe,  2  Q.  B.  D.  496;  followed  in  Crerar  v. 
Holbcrt,  17  P.  R.  283;  and  see  Viscount  Gort  v.  Roumeu,  17  Q.  B.  D. 
025.    In  such  case,  of  course  there  is  no  joint  damage.    Each  "has  a 
J.A.— 29 
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Rule  185.  separate  cause  of  action,  and  the  assessment  of  damages  or  the 
award  of  any  other  relief  should  be  separate.  But  in  Booth  v. 
Briscoe,  the  damages  having  been  jointly  assessed,  it  was  held  that 
the  defendants  could  not  complain. 

In  Terney  v.  Thomas,  36  W.  R.  398;  58  L.  T.  20,  several  plaintiffs 
brought  an  action  to  restrain  an  infringement  of  certain  rights  of 
pasture  which  they  severally  claimed  as  appurtenant  to  their 
respective  lands. 

With  those  cases  Appleton  v.  Chapel  Town  Paper  Co.,  45  L.  J.  Chy. 
276,  was  not  quite  consistent.  There  the  owners  of  two  separate 
bleach  works  joined  as  plaintiffs  in  a  suit  to  restrain  the  pollution 
of  a  stream  used  by  both  of  their  works,  and  the  case  was  tried  by 
consent,  as  if  two  separate  bills  had  been  filed,  but  it  seems  to  have 
been  considered  by  the  Judge  that  the  plaintiffs  could  not  sue 
together  in  one  action  for  distinct  nuisances. 

In  Ontario  (not  following  the  last  case)  it  was  held  that  claims  by 
three  plaintiffs  against  the  same  defendant  for  malicious  prosecution 
arising  out  of  an  information  for  an  assault  laid  by  the  defendant 
against  the  plaintiffs  might  be  joined:  Re  Butterfleld,  14  P.  R.  567. 
Cases  since  jn  1893>  however,  a  change  of  opinion  seems  to  have  arisen.  In 
Sandes  v.  Wildsmith,  1893,  1  Q.  B.  771,  two  plaintiffs  joined  in  ;in 
action  for  slander,  alleging  different  slanders,  some  of  one  plaintiff, 
and  some  of  the  other,  and  it  was  held  that  they  were  improperly 
joined,  and  must  elect  which  plaintiff  would  proceed,  such  part  of 
the  claim  as  related  to  the  other  being  ordered  to  be  struck  out: 
Booth  v.  Briscoe,  and  Viscount  Qort  v.  Roicney,  supra,  were  there  dis- 
cussed, and  considered  not  to  decide  that  different  plaintiffs  seeking 
different  relief  by  different  rights  might  be  joined. 

In  the  same  year  in  Hannay  v.  Smiirthtrdite,  1893,  2  Q.  B.  41L*.  it 
was  decided  by  the  C.  A.,  that  several  separate  consignees  of  goods 
carried  by  the  same  ship  were  entitled  to  join  in  one  action  against 
ship  owners  for  non-delivery  of  the  goods  consigned;  but  on  appeal 
to  the  House  of  Lords  (1894,  A.  C.  494),  the  decision  was  reversed, 
and  it  was  held  that  the  Rules  did  not  warrant  the  joinder  in  one 
action  of  different  and  distinct  causes  of  action,  not  being  causes  of 
action  by  and  against  the  same  parties.  See  also  Peniiixultir  and 
Oriental,  etc.  v.  Tsune  Kijima,  1895,  A.  C.  661;  73  E.  T.  37. 

Subsequent  cases,  in  which,  following  the  H.  of  L.  decisions,  it 
was  held  that  the  plaintiffs  could  not  join,  were  the  following: — 

Cartel*  v.  Rioby,  1896,  2  Q.  B.  113;  74  L.  T.  744,  (an  action  by 
executors  of  50  miners  drowned  in  the  flooding  of  a  mine,  suing 
under  the  Employers'  Liability  Act); 

Mooney  v.  Joyce,  17  P.  R.  241   (an  action  against  the  same  defen- 
dants by  two  plaintiffs,  one  for  damages  for  wrongful  interference  of 
defendants  with  him  in  the  completion  of  a  building,  and  arresting 
his  servant,  the  co-plaintiff;  and  by  the  other  for  the  assault  and 
arrest). 

See  also  Huthnance  v.  RaleigJi,  17  P.  R.  458;  Faulds  v.  Faulds,  17 
P.  R.  480. 

In  Creror  v.  Hollcrt,  17  P.  R.  283,  though  all  defendants  were  not 
interested  in  every  cause  of  action  sued  on,  the  plaintiffs  were 
interested  jointly  in  all  of  them,  and  after  the  action  had  been  six 
months  at  issue  its  course  was  not  interfered  with,  it  being  also 
considered  that  the  transaction  complained  of  was  one  which 
should  be  investigated  in  all  its  parts  on  one  record,  and  there  was 
no  peculiar  difficulty  in  dealing  with  it  as  a  whole. 
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It  will  be  seen  that  under  the  new  Rule  probably  all  of  the  cases  Rule  186. 
which  follow  Smurthwaite  v.  Hannay,  supra,  would  now  be  differently  Under  pre- 
decided.    Even  under  the  former  Rules  it  was  held  that  separate  s^fc  Kule 
actions  by  husband  and  wife  for  damages  caused  by  the  same  wrong- 
ful  act  ought  not  to  be  brought,  but  that  they  should  join  in  one 
action:  Noyes  v.  Young,  16  P.  R.  254;  but  see  Heimbs  v.  Newcastle,  76 
L.  T.  109. 

It  has  been  held  that  the  new  Rule  does  not  permit  claims  for 
seduction  and  broach  of  promise  of  marriage  to  be  joined  in  one 
action:  Dixon  v.  Tracey,  17  C.  L.  T.  381. 

A  plaintiff  claiming  on  his  own  behalf  damages  against  directors 
of  a  company,  in  respect  of  his  having  been  induced  by  fraud  of 
defendants  to  purchase  shares,  was  held  not  entitled  under  the  new 
Rule  to  make,  in  the  same  action,  that  claim,  and  also  a  claim  on 
behalf  of  himself  and  all  shareholders  to  a  declaration  that  a 
declaration  of  a  dividend  on  shares  when  there  were  no  profits  was 
ultra  vires  and  illegal,  and  for  judgment  for  repayment  of  the 
dividend:  Stroud  v.  Lawson,  1898,  2  Q.  B.  44;  105  L.  T.  Jour.  57. 

One  of  several  mortgagees  may  bring  a  foreclosure  action,  making 
his  co-mortgagees  defendants,  if  they  will  not  join  as  plaintiffs:  Luke 
v.  South  Kensington  Hotel  Co.,  11  Ch.  D.  121. 

One  of  several  joint  owners  of  a  patent  may  sue  for  a  recovery 
of  profits  due  for  the  use  of  the  patent  without  joining  the  other 
owners:  Sheehan  v.  G.  E.  Ry.  Co.,  16  Ch.  D.  59. 

One  of  several  owners  of  a  reversion  may  sue  for  injury  to  the 
reversion  without  joining  his  co-tenants:  Roberta  v.  Holland,  1893,  1 
Q.  B.  665. 

As  to  the  mode  of  objecting  to  a  misjoinder  or  non-joinder  of 
plaintiffs,  see  Rule  206. 

Where  two  or  more  plaintiffs  sue  for  a  joint  claim,  the  defendant 
may  set  up  a  separate  counter-claim  against  each  plaintiff:  Man- 
chester, etc.,  Ry.  v.  Brooks,  2  Ex.  D.  243. 

Where  two  plaintiffs  join  in  an  action  and  one  is  successful  and  Costs, 
the  other  unsuccessful,  the  successful  plaintiff  was  held  to  be 
chargeable  with  the  costs  of  joining  the  unsuccessful  plaintiff: 
D'Hormusjee  &  Co.  and  Isaacs  &  Co.  v.  Grey,  10  Q.  B.  D.  13;  52  L.  J. 
Q.  B.  192;  but  in  Viscount  Gort  v.  Rowney,  supra,  where  costs  Had 
been  ordered  "  to  abide  the  event,"  it  was  held  that  the  unsuccess- 
ful plaintiff  only  was  liable  for  the  costs  occasioned  by  his  being^ 
joined  in  the  action. 

Where  some  plaintiffs  were  successful  but  some  were  absent 
at  the  trial  from  illness  and  gave  no  evidence,  the  latter  were  ordered 
to  pay  defendants  the  costs  occasioned  by  their  being  joined  as 
plaintiffs,  without  prejudice  to  their  bringing  a  fresh  action:  Arnison 
v.  Smith,  41  Ch.  D.  348. 

The  proper  person  to  sue  directors  of  a  limited  Co.,  for  acts  done 
by  them  ultra  vires,  is  the  company  itself;  but  if  the  company  will 
not  allow  its  name  to  be  used,  a  shareholder  on  behalf  of  himself 
and  other  shareholders  may  sue,  making  the  company  a  defendant: 
per  Jessel,  M.R.,  in  Russell  v.  WaTcefleld,  etc.,  L.  H.  20  Eq.  474;  * 
Atwool  v.  Merry  weather,  L.  R.  5  Eq.  464  n.  /  (jj  /// 

186.  All  persons  may  be  joined  as  defendants  against  who  may 
whom  the  right  to  any  relief  is  alleged  to  exist,  whether  as  defend- 
jointly,  severally,  or  in  the  alternative;  and,  without  anyants' 
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Rule  186.  amendment,  judgment  may  be  given  against  one  or  more 
of  the  defendants,  according  to  their  respective  liabilities. 
Con.  Eule  301. 

Compare  Eng.  (1883)  R.  126. 

Rule  must  be  read   with   Rule  206:  Edwards  v.   Lowther,   24 
R.  434. 

Rules  187  and  188  seem  to  be  applications  of  the  principle  of  the 
present  Rule. 

Defen-  This  Rule  was  formerly  analogous  to  Rule  185  as  to  plaintiffs;  and 

erallv^ued*06  two  Ru^es  received  a  similar  construction;  but  no  amendments 
on  several  corresponding  to  those  indicated  by  brackets  in  Rule  185  have  been 
causes  of  made  in  this  Rule,  so  that  even  assuming  that  the  amendments  to  Rule 

185    have    the  effect  of    overriding  the    decision  in  tfmnrtlucaite   v. 

_Hannay,  1894,  A.  C.  494;  71  L.  T.  157,  as  to  plaintiffs,  it  may-stiii  be 
•S/y6-°Pen  to  doubt  whether  the  former  decisions  based  upon  that  case, 

as  regards  the  joinder  of  defendants,  are  not  still  binding  authorities: 

see  Gower  v.  Couldridge,  infra. 

Following  Hannay  v.  Smurthwaite,  it  was  held  by  the  House  of 
Lords  that  a  plaintiff  could  not  join  several  defendants  in  an  action 
to  abate  several  separate  nuisances,  though  occasioned  by  similar 
but  separate  acts:  Sadler  v.  G.  W.  Rj/.t  1896,  A.  C.  450;  74  L.  T.  5<>1 
And  it  has  been  held  that  several  defendants,  sued  under  R.  S.  O.  c. 
245,  s.  122,  for  wrongfully  supplying  liquor  to  a  person  at  different 
times,  could  not  be  joined  as  defendants  in  the  same  action:  Crane 
v.  Hunt,  26  Ont.  641. 

Where  several  defendants  are  sued,  a  claim  for  damages  in  respect 
of  a  tort  alleged  against  some  of  them  cannot  be  combined  with  a 
claim  for  damages  in  respect  of  a  separate  tort  alleged  against  all: 
Goicer  v.  Could/ridge,  1898,  1  Q.  B.  348. 

Alterna-  This  Rule  is  not  confined  to  cases  in  which  the  alternative  relief 
tive  claims.  aske(j  by  a  statement  of  claim  against  one  defendant  is  consistent 
with  that  asked  against  another:  Honduras  Ry.  Co.  v.  Twc/cer,  2  Ex. 
D.  301;  CMld  v.  Stenning,  5  Ch.  D.  695;  and  a  plaintiff  may  rely  upon 
different  rights  alternatively  though  they  may  be  inconsistent: 
Philips  v.  Philips,  4  Q.  B.  D.  134.  It  would  seem,  however,  that 
this  construction  of  the  Rule  applies  to  a  statement  of  claim  only, 
and  where  by  a  counter-claim  relief  was  sought  against  a  party  in 
one  of  two  inconsistent  alternatives  a  demurrer  was  allowed:  Evans 
v.  Buck,  4  Ch.  D.  432. 

If  the  defendant  can  shew  that  there  is  inconvenience  or  additional 
expense  in  trying  both  the  claims  at  the  same  time,  or  that  the 
disposition  of  one  will  render  the  trial  of  the  other  unnecessary,  he 
may  apply  under  Rule  237  for  the  trial  of  one  issue  before  the  other 
is  approached:  Bagot  v.  Easton,  7  Ch.  D.  1.  In  Honduras  Ry.  Co.  v. 
Tucker,  2  Ex.  D.  301,  the  plaintiffs  sought  to  enforce  a  contract 
against  the  defendant,  on  the  ground  that  the  person  by  wtom  it 
was  made  was  the  defendant's  agent  to  make  it.  The  Court  of 
Appeal,  affirming  the  Exchequer  Division,  ordered  the  alleged  agent 
to  be  added  as  a  defendant;  the  plaintiff  claiming  to  recover  against 
him,  in  the  alternative  of  his  not  having  had  authority  to  contract. 
This  case  was  followed  by  the  Court  of  Appeal:  Bennetts  v.  Mc~ 
IlwraitTi,  1896,  2  Q.  B.  464;  75  L.  T.  145;  and  was  held  not  to  bo 
affected  by  Smurthwaite  v.  Hannay,  supra.  In  Child  v.  Stenning.  5 
Ch.  D.  695,  the  action  was  for  trespass  to  land,  of  which  the  plaintiff 
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was  lessee.  The  defence  was  a  right  of  way  granted,  by  the  lessor,  Rule  186. 
and  it  was  held  that  the  plaintiff  might  amend  his  claim  by  adding 
the  lessor  as  a  defendant,  claiming  against  him,  in  case  the  right  of 
way  was  established,  damages  for  breach  of  covenant  for  quiet 
enjoyment.  See  also  Edwards  v.  Loicther,  45  L.  J.  C.  P.  417;  24  W. 
R.  434;  and  Bagot  v.  Easton,  7  Ch.  D.  1,  where,  however,  the  alterna- 
tive claims  were  not  considered  inconsistent. 

If  alternative  cases  are  alleged  the  facts  ought  not  to  be  mixed  up, 
but  should  be  stated  so  as  to  shew  on  what  facts  each  alternative  of 
the  relief  sought  is  founded:  Davy  v.  Garrett,  7  Ch.  D.  489. 

Where  the  plaintiff  succeeds  against  one  defendant,  but  not  Costs, 
against  another:  the  costs  of  the  successful  defendant  must  be  borne 
by  the  plaintiff,  and  not  by  the  unsuccessful  defendant,  unless  the 
Court  orders  otherwise:  see  Child  v.  Stenning,  7  Ch.  D.  413;  11  Ch. 
D.  82,  and  Bingham  v.  Alexander,  cited  Charley's  Judicature  Act, 
3rd  ed.  455.  See  also  Rule  1131. 

If  a  plaintiff  brings  separate  actions  against  a  number  of  persons 
whom  he  might  have  joined  as  defendants  in  one  action,  he  may  have 
to  pay  the  defendants'  extra  costs:  Oueret  v.  Young,  W.  N.  1883,  216. 

in  Wavell  v  Mitchell,  W.  N.  1891,  86;  64  L.  T.  560,  it  was  said 
that  a  man  cannot  be  both  plaintiff  and  defendant,  and  therefore 
where  the  plaintiff  was  also  made  a  defendant  in  another  capacity 
his  name  was  struck  out  as  a  defendant. 

It  is  not  proper  to  make  individual  corporators  defendants  for  the  Other 
sole    purpose    of    making    them    pay   costs:   Atty.-Gen.   v.   Vestry  of cases> 
Bermondsey,  23  Ch.  D.  60.     See  also  Matthias  v.  Yetts,  46  L.  T.  497; 
Barnes  v.  Addy,  L.  R.  9  Chy.  244,  255,  256;  Bur  stall  v.  Bey  f  us,  26 
Ch.  D.  35;  Amos  v.  Herne  Bay,  80  L.  T.   Jour.  356,  for  what  was 
formerly  known    in    Chy.  as  the    Rule  of    the    three  A's,   and  for 
observations  on  the  practice  of  making  attorneys,  agents  and  arbitra- 
tors parties  to  suits,  alleging  against  the  principal  defendants  fraud 
in  which  the  co-defendants  are  not  implicated. 

As  to  adding  a  party  for  discovery  only,  Symonds  v.  City  Bank, 
79  L.  T.  Jour.  175,  and  Rule  191. 

A  sovereign  of  an  independent  foreign  state,  though  within  the 
jurisdiction  of  the  Court,  is  not  liable  to  a  civil  action  unless  he 
chooses  to  submit  to  the  jurisdiction:  Mighell  v.  Sultan  of  Johore, 
1894,  1  Q.  B.  149;  70  L.  T  64;  neither  is  a  foreign  ambassador: 
Musurus  Bey  v.  Oadban,  1894,  1  Q.  B.  533.  As  to  the  extent  to  which 
a  foreign  sovereign  by  suing  submits  to  the  jurisdiction,  see  8. 
African  Republic  v.  Compagnie,  Franco  Beige,  1898,  1  Ch.  190,  in  the 
note  supra,  p.  278. 

In  Head  v.  Bowman,  9  P.  R.  12,  the  plaintiff  sued  in  respect  of  the 
flooding  of  land  by  a  milldam.  The  G.  W.  Ry.  had  turned  the  waters 
of  the  stream  into  another  channel,  which  was  not  deep  enough  to 
carry  off  all  the  water,  even  though  the  defendant's  dam  were 
removed,  so  that  complete  relief  could  not  be  given,  even  though 
the  plaintiff  were  successful  against  the  defendant.  The  plaintiff 
was  therefore  allowed  under  this  Rule,  and  Rule  206  to  add  the  G. 
W.  Ry.  Co.  as  defendants. 

In  Heatley  v.  Newton,  51  L.  J.  Chy.  225,  an  action  by  a  purchaser 
for  rescission  of  a  contract  of  sale  and  costs,  auctioneers  were  made 
co-defendants  with  the  vendors,  the  plaintiff  alleging  that  they  and 
the  vendors  had  joined  in  a  fraud  whereby  the  plaintiff  was  induced 
to  pay  too  high  a  price.  It  was  held  that  the  auctioneers  were 
rightly  joined  and  could  not  claim  to  be  dismissed  merely  on  pay- 
ment of  the  deposit  into  Court,  and  costs  to  the  date  of  the  order. 
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Rule  187.  In  an  action  to  recover  the  value  of  goods  (an  engine  and  boiler),  a 
person  who  had  notified  the  plaintiff  not  to  remove  the  goods,  which 
had  not  been  paid  for,  and  the  property  in  which  had  not  passed, 
was  made  a  defendant  in  the  action:  Poison  v.  DeOreer,  12  Ont.  275. 

An  action  against  four  independent  saw-mill  owners,  from  whose 
mills  sawdust  and  refuse  matter  were  carried  down  the  River 
Ottawa  and  lodged  upon  and  in  front  of  the  plaintiff's  land,  was 
held  to  have  been  properly  brought  against  all  four  owners  as  de- 
fendants :  llatte  v.  Booth,  10  P.  E.  649. 

Where  a  restrictive  covenant  in  a  lease  is  omitted  in  a  sub-lease, 
both  lessee  and  sub-lessee  are  properly  made  defendants  in  an  action 
for  breach  of  covenant:  Tritton  v.  Bankart,  35  W.  R.  474;  56  L.  T. 
306;  56  L.  J.  Chy.  629. 

In  an  action  by  a  creditor  to  recover  a  debt,  persons  to  whom  the 
debtor  had  made  an  alleged  fraudulent  conveyance  of  his  property, 
which  the  plaintiff  claimed  to  have  set  aside,  were  held  to  be  pro- 
perly joined  as  defendants:  Heaton  v.  McKellar,  13  P.  R.  81. 

In  an  action  by  a  simple  contract  creditor  claiming  merely  to  set 
aside  a  conveyance  as  fraudulent  against  creditors,  the  debtor  and 
grantor  is  a  necessary  party  as  well  as  the  grantee:  Gibbons  v. 
Darvill,  12  P.  R.  478. 

See  also  Rule  192  and  notes. 

where  1&7.  It  shall  not  be  necessary  that  every  defendant  to 

notTnte?-    an   action   shall   be  interested  as  to  all  the  relief  thereby 
the°rei£fa11  Played  for,  or  as  to  every  cause  of  action  included  therein; 
prayed.      ^^  ^he  Court  or  a  Judge  may  make  such  order  as  may 
aPPear  Just?  to  prevent  any  defendant  from  being  embar- 
rassed  or  put  to  expense  by  being  required  to  attend  any 
proceedings  in  the  action  in  which  he  may  have  no  in- 
terest.     Con.  Kule  302. 
O  Ity'lr •   40  '  Same  ag  Eng  (1883)  K  127 

See  Cox  v.  Barker,  3  Ch.  D.  359,  where  this  Rule  was  considered 
and  given  a  liberal  construction.  The  judgment  of  V.-C.  Bacon, 
which  was  affirmed  on  appeal,  contains  the  following  passages: — "  I 
take  it  that  it  was  the  intention  of  the  Legislature,  when  any  ques- 
tion of  any  sort,  or  any  set  of  questions,  arose,  to  endeavour  by  one 
hearing  and  one  decree  to  dispose  of  all  matters  in  litigation  between 
all  the  parties  who  were  interested  in  the  subjecf  of  the  litigation. 
The  Act  of  Parliament,  at  the  same  time  that  it  has  enabled  any 
person  stating  a  claim  to  bring  before  the  Court  all  persons  interested 
in  that  claim,  and  to  include  in  the  claim  every  question  that  can 
belong  to  it,  or  arise  out  of  it,  has,  at  the  same  time,  carefully  pro- 
vided that  no  one  shall  be  prejudiced  by  the  fact  of  his  being 
joined.  The  Rules  are  distinct  on  the  subject." 

It  was  held  that  notwithstanding  this  Rule  separate  tort  feasors 
could  not  be  joined  as  defendants  in  the  transaction:  Sadler  v.  Great 
•Western  Ry.,  1896,  A.  C.  450;  74  L.  T.  561;  Gower  v.  Couldridge,  1898, 
1  Q.  B.  348.  ,  

See  notes  to  Rule  186. 
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188.  The    plaintiff    may    join  as  parties  to  the    same  ^ules 
.action  all  or  any  of  the  persons  severally,  or  jointly  and  A11  'or  an 
severally,  liable  on  any  one  contract,  including  parties  toga'tIies 

bills  of  exchange  and  promissory  notes.     Con.  Rule  303.      one  con- 

tract may 
Same  as  Eng.  (1883)  R.  128.  be  joined. 

By  R.  S.  O.  1877,  c.  50,  s.  134,  it  was  provided  that  all  the  parties 
to  a  bill  or  note  might  be  joined  in  one  action;  but  by  sec.  135  the 
non-joinder  of  any  joint  drawer,  maker,  indorser,  or  acceptor  might 
be  pleaded  in  abatement. 

By  the  present  Rule  it  is  optional  with  the  plaintiff  in  actions  on 
bills  and  notes,  as  well  as  in  actions  on  any  other  contract,  to  pro- 
ceed against  any  one  or  more  of  the  parties  jointly  or  severally 
liable:  see  Re  Arcedeckne,  Atkins  v.  Arcedeckne,  24  Ch.  D.  709; 
Murray  v.  Gillett,  18  C.  L.  J.  78;  but  one  of  such  parties  if 
sued  alone  is  entitled  to  have  his  co-contractors  joined,  wh'erever 
under  the  old  practice  a  plea  in  abatement  might  have  been 
pleaded:  Pilley  v.  Robinson,  20  Q.  B.  D.  155,  as  explained  in 
Wilson  v.  Balcarres,  1893,  1  Q.  B.  422;  S.  C.  sub  nom.  Wilson  v. 
Killick,  68  L.  T.  169.  Where,  however,  the  joint  contractor  is  a 
foreigner  residing  out  of  the  jurisdiction  the  defendant  cannot 
insist  on  his  being  joined:  !&.;  see  also  Robb  v.  Murray,  13  P.  R.  397. 
The  Court  will  ordinarily  stay  the  plaintiff's  proceedings  until  the 
co-contractor  is  added,  when  the  latter  is  within  the  jurisdiction, 
but  where  he  has  been  added  as  defendant,  and  after  reasonable 
efforts,  the  plaintiff  is  unable  to  serve  him  with  process,  the  action 
will  be  allowed  to  proceed  against  the  other  parties:  Robinson  v. 
Geisel,  1894,  2  Q.  B.  695;  71  L.  T.  70. 

As  to  the  rule  that  judgment  recovered  against  one  of  two  joint 
contractors  or  tort  feasers  is  a  bar  to  an  action  against  the  other: 
see  Hammond  v.  Schofield,  1891,  1  Q.  B.  453;  Toronto  Dental  Mfg.  Co. 
v.  McLaren,  14  P.  R.  89;  Kelly  v.  Hammond,  2  Times,  804;  Weall  v. 
James,  68  L.  T.  515;  and  note  to  Rules  222  and  223. 

Under  Chy.  Gen.  Order  62,  a  plaintiff  might  select  one  or  more  of 
several  persons  liable.  Under  the  corresponding  English  Con.  Order 
(VII.  R.  2),  it  was  held  in  Smith  v.  Horsfall,  24  Beav.  331,  that  if  the 
plaintiff  chose  to  sue  all  or  some  of  them,  and  the  suit  became  de- 
fective or  abated  by  reason  of  a  transmission  of  the  interest  of  one 
of  them,  he  could  not  afterwards  proceed  against  the  other.  T*his 
gloss  on  the  Order  was  described  as  highly  technical:  Gray  v.  Lewis, 
L.  R.  8  Chy.  1035,  1052,  and  will  not  be  imported  by  analogy  into 
the  present  Rule:  Lloyd  v.  Dimmack,  7  Ch.  D.  398.  In  the  latter  case 
two  of  five  defendants  became  bankrupt,  and  it  was  held  that  the 
action  might  proceed  against  the  other  three  without  bringing  the 
trustees  of  the  bankrupts  before  the  Court.  For  other  restrictions 
upon  the  application  of  Chy.  G.  O.  62,  see  Lewin,  6th  ed.,  807.  See 
also  Wilson  v.  Rhodes,  8  Ch.  D.  777. 


A  surety  for  the  payment  of  a  mortgage  debt  may 
be  made  a  party  to  an  action  for  the  sale  of  the  mortgaged  with 

.  __  ^^  £f£L£fOl*  ~ 

property.     Con.  Rule  304.  Be!  obtain- 

ed against 

Under  this  Rule  an  assignee  of  the  mortgagor  who  had  covenanted  both. 
with  the  mortgagor  to  pay  the  mortgage  debt,  could  not  formerly  Liability  of 

have  been  ordered  to  pay  the  mortgagee,  to  whom  he  was  under  no  assignee  of 

mortgagor. 
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Rule  190.     legal  liability:  Turnbull  v.  Symmonds,  6  Gr.  615;  Clarkson  v.  Scott,  25 
Of  assignor  Gr.  373;  and  see  other  cases  in  notes  to  Rule  378.    And  where  the  ori- 
«geSn        ginal  mortSagee  ha<*  assigned  the  mortgage  to  the  plaintiff,  and  cove- 
covenant     nanted  for  payment,  it  was  held  that  he  was  not  a  surety  within 
for  its  pay-  the  meaning  of  this  Rule,  but  that  the  contract  amounted  merely  to 
a  guaranty,  to  enforce  which,  a  separate  action  must  be  brought: 
Clarke  v.  Best,  8  Gr.  7.     But  it  would  seem  that  in  such  cases  the 
appropriate    relief    as    between    the    plaintiff    and    defendants,    and 
between  the  defendants  inter  se,  may  now  be  granted  in  the  same 
action.     See  Rule  215,   and  Campbell  v.  Robinson,  27  Gr.  634;  Cham- 
berlain v.  Sovais,  28  Gr.  404. 

Principal,  Where  the  surety  had  given  a  mortgage  on  his  own  property,  the 
when  a  principal  debtor  was  formerly  a  necessary  party  to  an  action  for 
party?ary  foreclosure,  or  sale  thereof:  Seidler  v.  Sheppard,  12  Gr.  456. 

A  surety  cannot  be  required  to  pay  the  amount  of  a  judgment 
which  it  has  been  agreed  shall  stand  as  security  for  the  deficiency 
on  a  mortgage,  until  the  security  has  been  realized  and  the  de- 
ficiency ascertained:  Teeter  v.  St.  John,  10  Gr.  85. 

Liability  of     Where  a  surety  is  not  joined  in  an  action  against  his  principal,  he 

deficiency    may  ^e  released  from  liability  for  interest  accruing  subsequent  to 

the  judgment  against  his  principal,  on  the  ground  th.-n   the  right  of 

action   against  the  principal   is  merged    in   the   judgment:   Faber  v. 

Lathvm,  77  L.  T.  168. 

Partiesin-       19O. — (1)  Where  one  or  more  of  the  persons  interested 

terested  m    .        ,  >,,-,  .  -IIT/-T  • 

equity  of    m  the  equity  01  redemption  are  already  defendants,  and  it 

t?onm        is  made  to  appear  to  the  Court  or  a  Judge  either  upon 

Slowed  to  motion  for  that  purpose,  or  at  the  trial  or  other  disposition 

dispensed0'  °^  ^e  acti°n>  that  by  reason  of  their  number  or  otherwise, 

with.         it  is  expedient  to  permit  the  action  to  proceed  without  the 

presence  of  the  other  persons  interested  in  the  equity  of 

redemption,  the    Court  or  Judge    may  make    directions 

accordingly,  and  may  order  such  other  persons  to  be  made 

parties  in  the  Master's  office  after  judgment. 

(2)  Where  after  judgment  it  appears  that  persons  are 
interested  in  the  equity  of  redemption  besides  those  who 
are  already  parties,  the  Court  or  Judge  may  order  such 
persons  or  any  of  them  to  be  made  parties  in  the  Master's 
office  upon  such  terms  as  may  seem  just.  See  Con.  Rule 
306. 

Based  upon  Chy.  O.  438  with  amendments.  Tnis  Rule  and  Rules 
203  (3),  659  and  746,  constitute  an  exception  to  the  general  rule  of 
practice,  that  after  judgment  at  the  trial  parties  cannot  be  added: 
see  Durham  v.  Robertson,  1898,  1  Q.  B.  765,  per  Chitty,  L.J.,  at  p. 
774;  and  see  Johnston  v.  Consumers'  Gas  Co.,  17  P.  R.  297. 

Parties  to        The  words  "  persons  interested  in  the  equity  of  redemption  "   in 

whom  Rule  this  Rule  are  intended  to  apply  to  persons  interested  in  the  ultimate 

applies.        equity  of  redemption,  i.e.,  the  mortgagor  or  any  one  standing  in  his 

place.    As  a  general  rule,  all  parties  interested  in  the  ultimate  equity 


PARTIES — MORTGAGE  ACTIONS.  313 

of  redemption   in   mortgaged  property,   ought   to   be   made  original  Rule  190. 
defendants  in  an  action  to  enforce  the  mortgage,  by  sale,  or  fore- 
closure: Paterson  v.  Holland,  8  Gr.  238;  Buckley  v.  Wilson,  8  Gr.  506; 
but  not  mesne  incumbrancers,  or  execution  creditors,  who  are  always 
added  in  the  Master's  office:  see  Rule  746. 

This  Rule  makes  an  exception  to  the  general  rule,  and  enables  the 
Court  or  a  Judge  to  direct,  that  parties  interested  in  the  ultimate 
equity  of  redemption,  may  be  made  parties  in  the  Master's  office. 

Under  the  former  Con.  Rule  306  it  was  not  clear  whether  before 
judgment  the  other  persons  could  by  order  be  directed  to  be  added 
in  the  Master's  office.  It  was  in  Chancery  done  either  upon 
motion  for  judgment:  Jones  v.  Bank  of  U.  C.,  12  Gr.  429;  Faulds  v. 
Harper,  2  Ont.  405;  or  upon  motion  in  Chambers  afterwards:  see 
cases  infra.  This  Rule  contemplates  either  an  interlocutory  order,  or 
an  order  embodied  in  the  judgment.  Such  a  direction,  however,  can- 
not be  inserted  in  a  judgment  obtained  on  praecipe. 

Clause  (2)  is  new,  but  only  states  what  might  previously  have  been 
done. 

Upon  any  such  motion  to  add  parties  in  the  Master's  office  the  When  or- 
parties  already  before  the  Court  are  entitled  to  notice,  but  not  those  der  t°  ad(* 
intended  to  be  added:  Penner  v.  Canniff,  1  Chy.  Ch.  351;  Harrison  v.  terested^n 
Greer,   2   Chy.   Ch.   440;   Rumble  v.   Moore,   1    Chy.    Ch.   59;   but   see  the  equity 
Cummins  v.  Harrison,  1  Chy.  Ch.  369,  where  the  order  was  granted  tfoif^n^h" 
ex  parte.     But  after  a  final  order  of  foreclosure,  or  sale,  the  applica-  M.  O.  may 
tion  is  in  general  too  late:  see  Orford  v.  Bayley,  1  Chy.  Ch.  272;  Street  beob- 
v.  Dolan,  3  Chy.  Ch.  227.     And  where  the  plaintiff  had  not  acted  tainea- 
with  reasonable  diligence  in  framing  his  suit,  the  order  was  refused: 
Portman  v.  Paul,  10  Gr.  458. 

Where  an  order  of  this  kind  has  been  obtained  in  Chambers  after  Setting 
judgment,  the  defendant  so  added  should  be  served  wTith  a  copy  of 
the  order  adding  Eim,  and  also  with  an  office  copy  of  the  judgment 
which,  by  analogy  to  the  procedure  laid  down  in  Rule  203  (3),  should 
be  indorsed  with  a  notice  according  to  Form  No.  74.  Any  motion  to 
set  aside  or  vary  the  order  or  judgment  should  be  made  to  the  Court 
upon  petition:  Tice  v.  Myers,  3  C.  L.  J.  102. 

Wherever  the  party  added  claims  by  title  paramount  to  the  plain- 
tiff's, he  may  move  to  discharge  the  order  adding  him  as  a  party: 
Montgomery  v.  Shortis,  3  Chy.  Ch.  69;  but  see  note  to  Rule  747. 

Occasionally   it  happens  that  the  plaintiff  is  unable  to  determine  Conflict  be- 
which  of  the  defendants  is  entitled  to  the  equity  of  redemption,  or  £wfee"jco~t 
there  may  be  a  conflict  between  defendants  on  this  point  inter  se.  a|toequity 
The  Court  will  not  however  determine  such  questions  ex  parte,  even  of  redem-p- 
against  defendants  who  have  not  appeared,  but  will  pronounce  the  tion,  how 
usual  judgment  directing  all  the  defendants  to  redeem,  leaving  them 
to  settle  their  rights  inter  se  by  a  separate  proceeding:  Robinson  v. 
Dobson,  11  Gr.  357,  and  see  Rumsey  v.  TJwmpson,  8  Gr.  372;  or  may 
direct  the  Master  to  inquire  as  to  the  point:  Oayley  v.  Hodgson,  13  Gr. 
433.    But  latterly  any  such  reference  if  ordered  has  been  directed  as 
a  separate  reference  from  the  general  reference  in  the  cause,  and  so 
as  the  plaintiff  may  not  be  put  to  expense,  or  delay,  thereby:  see 
decree  in  Johnson  v.  Neezer,  D.  B.  27,  fo.  150. 

Wife  of  Mortgagor.— Whether  the  wife  of  the  mortgagor  who 
joined  in  the  mortgage  to  bar  her  dower  should  be  a  party  to  an 
action  for  foreclosure  or  sale  has  been  several  times  considered. 
Prior  to  R.  S.  0. 1887,  c.  133,  ss.  5-8  (see  now  R.  S.  O.  c.  164,  sees.  7-9), 
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Rule  190.  it  was  held  that  she  was  neither  a  proper  nor  a  necessary  party:  see 
Moffatt  v.  Thomson,  3  Gr.  Ill;  Davidson  v.  Boyes,  6  P.  R.  27.  After 
that  Act  she  was  held  to  be  a  proper  party:  Building  &  Loan  v. 
Car  swell,  8  P.  R.  73;  Ayerst  v.  McClean,  14  P.  R.  15.  In  Casner  v. 
Haight,  6  Ont.  451,  she  was  held,  by  Proudfoot,  J.,  to  be  not  a 
necessary  party,  but  the  contrary  view  was  taken  by  Rose,  J.,  in 
Blong  v.  Fitzgerald,  15  P.  R.  467,  where  on  her  application  she  was 
added  as  a  defendant,  the  opinion  being  intimated  that  she  was  a 
necessary  party  in  order  to  bind  her  by  the  proceedings.  The  weight 
of  authority  appears  to  be  rather  in  favour  of  the  view  that  she  is 
a  proper,  but  not  a  necessary  party.  The  safer  practice  is  to  add 
her  as  a  party. 

Husband  of  Mortgagor. — In  view  of  what  is  said  by  Osier. 
J.A.,  in  Moore  v.  Jackson,  19  Ont.  App.  at  p.  396,  it  would  seem 
safer  to  add  the  husband  of  a  married  woman  mortgagor  as  a  de- 
fendant in  an  action  for  foreclosure  or  sale,  notwithstanding  the 
estate  mortgaged  may  have  been  her  separate  estate. 

Infant  Heirs  of  Intestate  Mortgagor. — Though  the  record 
may  be  complete  as  a  matter  of  title,  since  The  Devolution  of 
Estates  Act,  by  making  the  administrator  of  the  mortgagor  sole 
defendant,  yet  as  a  matter  of  procedure  the  infant  heirs  are  proper 
parties,  and  as  such  should  be  made  defendants  to  the  writ,  unless 
some  good  reason  exists  for  omitting  them:  Keen  v.  Codd,  14  P.  R. 
182.  See  notes  to  Rules  193-195. 

Railway  Co. — A  railway  company  which  has  expropriated  part 
of  the  mortgaged  property  and  obtained  an  award  fixing 
the  compensation  is  a  proper  party  to  a  foreclosure  action  when  the 
award  has  not  been  taken  up,  and  the  compensation  has  not  been 
paid:  Scottish  Investment  Co.  v.  Prittie,  20  Ont.  App.  398. 

Prior  Mortgagees.— Con.  Rule  305  of  1888  has  not  been  inserted 
in  the  present  Consolidation,  as  the  practice  which  it  stated  is 
now  too  well  established  to  require  stating  in  a  Rule.  That  Rule 
was  as  follows: 

Where  re-  "  305.  Where  the  plaintiff  prays  a  sale  or  foreclosure,  subject  to 
lief  \Sf  H  a  Prior  mortgage,  the  prior  mortgagee  is  not  to  be  made  a  party 
?ecuo prior  either  originally  or  in  the  Master's  office,  except  under  special  circum- 
rnortgage,  stances  to  be  alleged  in  the  statement  of  claim.  Chy.  O.  440." 

gagee  an          This  Rule  was,  and  the  practice  which  it  stated  will  still  t»v,  eon- 
unneces-     fined  to  cases  where  the  plaintiff  claims  relief  subject  to  the  prior 
sary  party.  mortgage.  wnere  he  seeks  to  redeem,  or  in  any  way  to  bring  in  ques- 
tion the  right  of  the  prior  mortgagee,  th"e  latter  must,  of  course,  be 
made  a  defendant  by  writ. 

Formerly  Chy.  O.  439  provided  that  where  a  bill  was  filed  by  a 
subsequent  incumbrancer  seeking  relief  against  a  prior  mortgagee, 
such  mortgagee  must  be  made  a  party  previous  to  the  hearing  of  the 
cause;  but  that  Order  was  in  1888  omitted  from  the  Rules  as  being 
no  longer  necessary.  The  practice  it  prescribed,  however,  is  still 
in  force. 

Subsequent  An  action  for  redemption  by  a  subsequent,  against  a  prior  mort- 
iucuui-  gngee,  will  not  lie,  unless  the  prior  mortgage,  and  that  of  the  plnin- 
action6for  *lff<  are  both  overdue:  Parsons  v.  Ban*  of  Montreal.  15  Gr.  411;  Low 
redemption  v.  Long,  16  Gr.  239.  The  owner  of  the  equity  of  redemption  is  a 
by-  necessary  party  to  such  an  action:  76. 
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A  bill,  by  a  subsequent  incumbrancer,  against  a  prior  mortgagee,  Rule  190. 
•claiming  the  right  of  redemption,  but  not  offering  to  redeem  him, 
was  not  demurrable:  Pearson  v.  Campbell,  2  Chy.  Ch.  12  (but  see 
Rogers  v.  Lewis,  11  Gr.  257);  and  it  would  probably  now  be  held  that 
a  statement  of  claim,  omitting  an  offer  to  redeem,  would  not  be  open 
to  objection  under  the  present  practice:  see  National  Bank  v.  United 
Hand  in  Hand  Co.,  4  App.  Cas.,  at  p.  400. 

A  subsequent  incumbrancer,  bringing  an  action  against  a  prior  Not  en- 
mortgagee,  is  not  entitled  to  a  sale:  McDougall  v.  Campbell,  6  S.  C.  R. 
502;  unless  the  prior  incumbrancer  consents,  or  does  not  object,  to  a 
sale:  Grange  v.  Barber,  2  Chy.  Ch.  189;  he  is  only  entitled  to  judg- 
ment for  redemption,  and  in  default  of  redemption  he  is  foreclosed: 
see  Rule  391,  or  the  action  is  dismissed,  as  against  both  mortgagee 
and  mortgagor  with  costs:  Ballet  v.  Furze,  54  L.  T.  12,  which  is 
equivalent  to  a  foreclosure  of  the  plaintiff:  Cornwall  v.  Henriod,  12 
Gr.  338;  Inman  v.  Wearing,  3  De  G.  &  Sm.  734;  except  in  the  case 
of  an  equitable  mortgage  by  deposit:  Marshall  v.  Shrewsbury,  L.  K. 
10  Chy.  250. 

In  an  action  by  a  subsequent  incumbrancer,  to  redeem,  he  may  also 
impeach  transactions  by  the  prior  mortgagee  in  reference  to  the 
mortgaged  estate:  McLaren  v.  Fraser,  15  Gr.  239. 

Although  a  prior  mortgagee  can,  ordinarily,  only  be  made  a  party  Prior  retort- 
to   an    action    by  a  subsequent    incumbrancer,  for    the  purpose  of  eagee.when 
redeeming  him,  yet  where  the  prior  security  is  created  by  a  deed  n^a^a 
•absolute  in  form,  a  subsequent  incumbrancer  is  at  liberty  to  bring  defendant. 
Him  before  the  Court  for  the  purpose  of  showing  his  interest  to  be 
redeemable,  without  offering  to  redeem  him:  Moore  v.  Hobson,  14  Gr. 
703;  and  see  Rogers  v.  Lewis,   12  Gr.  257.     To  such  an  action  the 
execution  creditors  of  the  alleged  mortgagee  are  necessary  parties: 
Mass  v.  Freckleton,  10  Gr.  470;  and  see  Darling  v.  Wilson,  16  Gr.  255, 
257. 

Where  a  prior  incumbrancer  is  made  a  party  to  an  action  by  a  Subsequent 
subsequent  incumbrancer,    and  a  judgment  for  sale  is  obtained  by  Cancer ob- 
consent,  or  without  objection  on  the  part  of  the  prior  incumbrancer,  taining 
the  proceeds  of  the  sale  must  be  distributed  in  payment  of  the  claims  sale  has  no 
of  the  incumbrancers  according  to  their  priorities,   and  in   such  a  cogtgity  f( 
case  the  plaintiff  is  not  entitled  to  any  priority  in  respect  of  his  costs, 
even  though   the  fund  prove  insufficient:   Orange  v.  Barber,   2  Chy. 
Ch.  189. 

Where  the  equity  of  redemption  was  valueless,  and  an  assignment  Assignee  of 
Thereof  was  made  merely  for  the  purpose  of  enabling  the  assignee  demptionr 
to  impeach  a  prior  mortgage  on  the  ground  of  fraud  for  the  benefit  when  en- ' 
of  the  assignor,  the  assignment  was  held  to  savour  of  champerty,  titled  to  at- 
«nd  no  relief  was  granted  to  the  assignee,  even  though  he  asked  in  mortgage1 
the  alternative  for  redemption:  Muchall  v.  Banks,  10  Gr.  25;  and  see  for  fraud. 
Little  v.  Hawkins,  19  Gr.  267;  Wigle  v.  Setterington,  Ib.,  512;  Bell  v. 
Walker,  20  Gr.  558;  Hilton  v.   Woods,  L.  R.  4  Eq.  432.     But  where 
the    assignee   takes   beneficially,    and   the   assignment    is    not   made 
merely  to  enable  him  to  sue  in  respect  of  the  alleged  fraud,  it  would 
jseem  that  he  may  maintain  the  action:  Sears  v.  Lawson,  15  Ch.  D. 
426;  Dickinson  v.  Burrell.  L.  R.  1  Eq.  337. 

A  subsequent  incumbrancer  may,  in  the  same  action,  obtain  relief  Relief 
against  the  mortgagor,  and  incumbrancers  subsequent  to  himself —  against 
Consequent  on  his  redeeming  the  prior  mortgagee:  Rogers  v.  Lewis,  32?^®^ 
Gr.  257;  McLaren  v.  Fraser,  15  Gr.  239;  and  see  Rule  753.  brancers. 
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Rules  A  prior    mortgagee  in  possession,  who   is  also  the    owner  of    the 

191,  192.  equity  of  redemption,  is  only  bound  to  account  to  a  subsequent  in- 
p™°*  roort-  cumbrancer  for  rents  and  profits,  on  the  footing  of  a  mortgagee  in 
mg<eq.0ofn  possession,  until  his  mortgage  is  paid  off;  any  subsequent  receipts 
red.,  ac-  he  is  entitled  to  retain  without  account  as  owner:  Steinhoff  v.  Broicn, 
count  for  i  -j  rjr  1-14 
rents  by. 


corpora-0*  1^1.  Where  an  action  is  brought  against  a  corporation 
tions  not  to  aggregate,  an  officer  of  the  corporation  shall  not  be  made  a 

bemadede-  ,°5  *        j-  i  -n    i      o/^ 

fendants     defendant  lor  discovery  only.     Con.  Rule  307. 

merely  for 

discovery.  Discovery  may  now  be  obtained  by  the  examination  of  persons 
who  are  or  have  been  officers  of  a  defendant  corporation  aggregate 
under  Rule  439,  and  where  production  of  documents  is  required  from 
such  defendants,  the  affidavit  on  production  is  to  be  made  by  one  of 
the  officers  of  the  corporation:  see  Rule  468. 

Officers  This  Rule  applies  to  cases  where  the  officers  are  made  parties  for 

parties  "  discovery  only,"  but  where  the  plaintiff  charges  the  officers  of  :\ 
when  corporation  with  collusion  and  conspiracy  to  deprive  plaintiff  of  his 

wifb\vroue-  ris  '  or  damages  are  claimed  against  them  for  wrongful  ads. 
ful  acts.  such  officers  may  be  properly  made  defendants  notwithstanding  this 

Rule:  Cuthbert  v.   The  Commercial  Travellers'  Association,  24  (Jr.   ."..;  1; 

Cline  v.  The  Mon»t<ihirictr  Cheese  Factory,  20  Gr.  227;  Betis  v.  Neilxon. 

L.  R.  3  Chy.  429;  L.  R.  5  H.  L.  1. 

feendSS;Bdin  192  Where  the  plaintiff  is  in  doubt  as  to  the  person 
from  whom  he  is  entitled  to  redress,  he  may  "join  two  or 

1*1  •  i  i  .  . 

more  defendants,  in  order  that  the  question  as  to  which, 
•     /)/./?  L  o  A     if  anj>  of  them  is  liable,  and  to  what  extent,  may  be  deter- 

mined as  between  all  parties.    Con.  Rule  308. 
?>    u    "       i  £/  6         Substantially  the  same  as  Eng.  (1883)    R.  129. 

This  Rule  is  applicable  to  actions  which  have  been  already  com- 
menced, as  well  as  to  those  in  which  the  plaintiff  is  in  doubt  at  the 
>r  P-/?  f  ^  commencement  of  action:  per  Cockburn,  C.J.,  in  Honduras,  etc.  v. 
Tucker,  2  Ex.  D.  305.  In  that  case  the  plaintiffs  claimed  against  L. 
specific  performance  of  a  contract  alleged  to  have  been  made  by 
T.,  the  authorized  agent  of  L.;  they  afterwards  alleged  that 
L.  denied  that  T.  was  his  authorized  agent,  and  were  there- 
fore in  doubt  as  to  who  was  liable,  and  they  obtained  leave  to 
add  T.  as  defendant,  claiming  that  if  he  was  not  the  authorized 
agent  of  L.  he  was  liable  as  principal.  See  also  Bennetts  v.  Mc- 
IlwraUh,  1896,  2  Q.  B.  464,  followed  in  Tate  v.  Natural  Gas  Co., 
18  P.  R.  82. 

If  the  doubt  arises  after  an  action  has  been  commenced  as  to 
whether  the  defendant  sued  is  the  party  liable,  other  parties  may 
b~e  added  under  Rule  206  (2);  Tate  v.  Natural  Gas  Co.,  supra. 

This  Rule  was  applied  in  Harvey  v.  G.  T.  Ry.  Co.,  d  G.  W.  Ry.  Co., 
9  P.  R.  80,  affirmed  on  appeal,  7  Ont.  App.  715,  where  injury  was 
done  to  goods  carried  by  two  railway  companies,  but  the  plaintiff 
was  not  able  to  ascertain  which  line  of  railway  the  goods  were  on  at 
the  time  of  the  injury.  The  plaintiff  was  held  entitled  to  join  both 
companies  as  defendants;  and  see  Witted  v.  Galbraith,  1893,  1  Q.  B. 
431.  But  this  Rule  does  not  authorize  the  recovery  of  judgment 
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against  two  or  more  parties  separately  liable,  and  where  damages  Rule  193. 
were  assessed  against  two  defendants  under  such  circumstances,  the 
Court  directed  judgment  to  be  entered  against  one  defendant  only,  on 
the   plaintiff   agreeing    to    abandon    judgment   as    to   the   other    de- 
fendant: Crane  v.  Hunt,  26  Ont.  G41. 

In  an  action  brought  against  an  Irish  railway  company  claiming 
damages  for  breach  of  contract  in  not  carrying  pigs  from  a  station 
in  Ireland  to  Liverpool,  and  for  trover  and  conversion  of  the  pigs; 
the  company  having  stated  in  answers  to  interrogatories,  that  some 
of  the  pigs  were  sold  by  the  L.  &  N.  W.  Ry.  Co.,  on  whose  line  part 
of  the  journey  had  to  be  performed,  but  without  communication 
with  the  defendants,  leave  was  given  to  add  the  L.  &  N.  W.  Ry.  Co. 
as  defendants:  Creaton  v.  Midland,  O.  W.  Ry.  Co.,  10  L.  R.  Ir.  74. 

As  to  the  person  by  whom  the  costs  of  a  successful  defendant  are 
to  be  borne,  see  notes  to  Rules  186  and  1131. 


Trustees,  executors,  and  administrators  may  sue 
and  be  sued  on  behalf  of,  or  as  representing,  the  property  or  and  admin- 
estate  of  which  they  are  trustees  or  representatives,  without  1£ 
joining  any  of  the  persons  beneficially  interested,  and  shall 
represent  them;  but  the  Court  or  a  Judge  may,  at  any  time 
order  any  of  them  to  be  made  parties  in  addition  to,  or  in 
lieu  of,  the  previous  parties.     Con.  Rule  309. 
Substantially  the  same  as  Eng.  (1883)    R.  130. 

Chy.  O.  61  (Holmested's  R.  &  O.  49)  provided  that  in  all  suits 
concerning  real  or  personal  estate  vested  in  trustees  under  will, 
settlement  or  otherwise,  the  trustees  should  sufficiently  represent 
the  beneficiaries  subject  to  the  power  of  the  Court  to  add  the  bene- 
ficiaries or  any  of  them  at  the  hearing.  This  Rule  is  an  extension 
of  that  Chancery  Order. 

The  effect  of  Rule  193  is  that  in  litigation  with  strangers,  trustees 
and  executors  represent  their  cestuis  que  trustent:  Re  Cooper,  Cooper 
v.  Vesey,  20  Ch.  D.  611;  Bulley  v.  Bulley,  8  Ch.  D.  489;  Brooke  v. 
McLean,  5  Ont.  209;  thus  in  a  suit  for  redemption  a  trustee  of  the 
equity  of  redemption  has  been  held  to  sufficiently  represent  the  trust 
estate:  Mills  v.  Jennings,  13  Ch.  D.  639;  6  App.  Cas.  698;  sub.  nom. 
Jennings  v.  Jordan;  see  Day  v.  Radcliffe,  24  W.  R.  844;  so  trustees 
of  real  estate,  in  a  partition  suit  under  The  Partition  Act;  Stace  v. 
Gage,  8  Ch.  D.  451;  Simpson  v.  Denny,  10  Ch.  D.  28;  Goodrich  v. 
Marsh,  W.  N.  1878,  186.  In  Re  Cooper,  20  Ch.  D.  611,  one  of  four 
trustees  under  a  will  was  a  beneficiary  and  son  of  the  testator  and 
bore  the  same  name.  He,  personating  the  testator,  mortgaged  the 
trust  estate,  and  employed  the  mortgage  money  for  his  own  use. 
After  his  death  the  remaining  trustees  brought  an  action  against 
the  mortgagees  and  beneficiaries  to  have  the  mortgage  declared  void. 
It  was  held  that  the  plaintiffs  represented  the  beneficiaries,  and  that 
the  latter  were  improperly  made  parties,  and  an  order  directing  the 
mortgagees  to  pay  their  costs  was  therefore  reversed  on  appeal. 

But  where  the  trustee  was  bankrupt:  Francis  v.  Harrison,  43  Ch. 
D.  183;  and  even  where  not  bankrupt:  Griffith  v.  Pound,  45  Ch.  D. 
553;  Wavell  v.  Mitchell,  64  L.  T.  560;  it  has  been  held  that  he  does 
not  sufficiently  represent  his  c.  q.  t.  as  defendant  in  an  action'  of 
foreclosure  unless  he  is  also  personal  representative  of  the  mort- 
gagor: S.  C.  65  L.  T.  851;  Re  Booth  ct-  Kettlewell,  67  L.  T.  551. 
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Rule  193.  Where  the  subject  of  a  settlement  was  an  equitable  chose  ir 
action,  and  the  legal  estate  was  not  in  the  trustees  of  the  settlement, 
but  in  the  trustees  under  a  prior  will  who  were  charged  with  mis- 
application of  the  fund,  the  cestui  que  trust  was  held  entitled  to  in- 
stitute the  suit:  Pigot  v.  Stewart,  W.  X.  1875,  69. 

Notwithstanding  this  Rule  where  the  interests  of  the  ccstuis  que 
trustent  are  in  conflict  with  those  of  the  trustee,  they  should  all  be 
made  parties:  see  Meldrum  v.  Scorer,  56  L.  T.  471. 

A  cestui  que  trust  may  probably  also  still  be  properly  joined  where 
the  chief  object  of  the  suit  is  to  affect  the  right  of  the  cestui  que 
trust:  Liddell  v.  Deacon,  20  Gr.  72;  Day  v.  Radcliffe,  24  W.  R.  844; 
or  the  trustee  has  an  adverse  interest:  Payne  v.  P<n-1;<>\  L.  R.  1 
Chy.  327;  or  there  is  a  question  of  fraud:  Read  v.  Prest,  1  K.  & 
J.  183. 

A  plaintiff  may  sue  as  administrator  though  not  appointed  before 
suit.  It  is  sufficient  if  he  be  duly  qualified  to  act  before  the  trial: 
Trice  v.  Robinson,  16  Ont.  433.  But  letters  of  administration  obtain- 
ed pendente  lite  will  not  relate  back  to  the  commencement  of  tin- 
action,  so  as  to  bar  the  running  of  the  Statute  of  Limitations:  CharH 
v.  Rae,  18  Ont.  371;  and  a  judgment  recovered  against  an  executor 
who  has  applied  for  but  not  actually  obtained  probate,  will  not 
bind  the  estate.  Mohamidu,  etc.  v.  P<fcJief/,~1894,  A.  C.  437. 

Where  the  action  is  against  a  personal  representative  to  reco\ 
debt  due  by  the  deceased,  if  the  defendant  does  not  plead  and  prove 
plene  administravit,  he  is  liable  to  lie  personally  ordered  to  pay  the 
costs  of  the  action;  but  when  the  action  is  brought   for  foreclosure 
as  well  as  to  enforce  a  covenant  for  the  payment  of  the  morti: 
debt,  only  so  much  of  the  costs  as  relate  to  the  claim  on  the  < 
nant  should  be  ordered  to  be  paid  by  an  executor  or  administrator 
personally:  Miles  v.  Brown,  15  P.  R.  37.V 

In  an  action  for  foreclosure,  although  since  The  Devolution  of 
Estates  Act  (R.  S.  O.  c.  127),  the  record  may  as  a  matter  of  title 
be  complete  with  the  general  administrator  as  sole  defendant,  yd 
as  a  matter  of  procedure  the  infant  children  of  deceased  intestate 
mortgagor  are  proper  parties,  and  should,  as  a  rule,  be  made  parties, 
unless  good  reason  exists  for  omitting  them:  Keen  v.  Codd,  14  P.  U. 
182.  But  where  the  mortgagor  had  devised  his  lands  to  his  execu- 
tors, the  latter  were  held  to  be  the  only  necessary  defendants  to  an 
action  for  foreclosure,  even  though  the  widow  and  children  of  the 
deceased  mortgagor  were  in  actual  possession  of  the  mortgaged 
premises:  Emerson  v.  Humphries,  15  P.  R.  84;  and  see  Re  Booth  v. 
Kettletcell,  67  L.  T.  551. 

In  an  action  respecting  the  realty  of  a  deceased  person,  where  the 
personal  representatives  neglect  to  register  a  caution  under  R.  S.  O. 
c.  127,  s.  13,  the  parties  beneficially  entitled  to  such  realty  as  heirs 
or  devisees,  sufficiently  represent  it  after  the  lapse  of  a  year:  Ranws 
v.  Dow,  15  P.  R.  219. 

In  an  action  to  establish  a  will,  the  executors  do  not  sufficiently 
represent  the  next  of  kin,  nor  does  one  of  the  next  of  kin  sufficiently 
represent  the  rest;  all  should  be  made  parties:  Cornell  v.  Smith,  14  P. 
R.  273;  O' Sullivan  v.  Phelan,  14  P.  R.  278;  Gunn  v.  Corson,  11  C.  'L. 
T.  47. 

Where  a  party  was  only  agent  and  not  trustee,  the  principal  was 
required  to  be  made  a  party:  Wright  v.  Mills  (No.  2),  63  L.  T.  186. 
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"Where    persons    are    joined  with  trustees   as   defendants   on  the  Eule  193. 
ground  that  they  have  become  constructive  trustees,  all  are  equally 
liable;  there  is  no  primary  or  secondary  liability  as  between  them: 
Cowper  v.  Stoneham,  68  L.  T.  18. 

Decisions  on  the  Practice  under  Chy.  O.  61. — The  following  Since  Chy. 
summary  of  decisions  under  the  former  Chy.  O.  may  still  be  useful : —  °-  61  Court 

Prior  to  Chy.  O.  61,  in  suits  adverse  to  the  cestui  que  trust,  the  Ceed  in  all 
latter  was  a  necessary  party,  and  the  Court  had  no  jurisdiction  to  cases  with- 
pronounce  a  decree  in  his  absence:  see  Cleveland  v.  McDonald,  1  Gr.  out  c'  q' f' 
415;  Rogers  v.  Rogers,  2  Gr.  137.  After  that  Order,  however,  the 
Court  had  jurisdiction  in  all  cases  in  which  the  estate  was  vested  in 
a  trustee  who  was  before  the  Court,  to  proceed  in  the  absence  of 
the  cestui  que  trust,  and  even  to  decree  a  trust  deed  void  in  the 
absence  of  the  beneficiaries:  King  v.  Keating,  12  Gr.  29;  Thompson  v. 
Dodd,  26  Gr.  381.  The  question  of  the  beneficiaries  being  parties, 
or  not,  is  now  entirely  in  the  discretion  of  the  Court:  see  Jennings 
v.  Jordan,  6  App.  Cas.  698;  45  L.  T.  593;  but  this  discretion  has  not 
always  been  uniformly  exercised.  In  some  cases  it  has  been  laid 
down  that  in  the  exercise  of  this  discretion,  wherever  the  suit  is  to 
set  aside  the  trust,  or  is  adverse  to  the  rights  of  the  beneficiaries, 
the  Court  should  still  require  one  or  more  of  the  beneficiaries  to  be 
made  parties:  Read  v.  Prest,  1  K.  &  J.  183;  Baker  v.  Trainor,  15  Gr. 
252;  and  see  Thomas  v.  Torrance,  1  Chy.  Ch.  46,  and  Clarke  v.  Cooke, 
23  Gr.  110. 

In  a  suit  by  one  of  two  creditors  (both  of  whom  claimed  payment  But  trust 
out  of  the  trust  estate  in  priority  to  other  creditors),  against  the  £? vested 
representatives  of  the  deceased  trustee,  and  one  of  several  in  trustee, 
creditors  who  claimed  that  all  creditors  should  be  paid  pari  passu, 
it  was  held  that  all  parties  interested  were  sufficiently  repre- 
sented: Wigle  v.  McLean,  24  Gr.  237.  In  order  that  the  Court  might 
act  under  Chy.  O.  61  it  was  necessary  that  the  trust  estate  should 
be  vested  in  the  trustee,  an  executor  with  a  mere  implied  power  of 
sale  over  the  realty  was  not  a  trustee  within  the  meaning  of  the 
order:  Bolton  v.  Stannard,  6  W.  R.  570.  Rule  193,  however,  is  not 
so  restricted  in  its  terms,  Chy.  O.  61  provided  that  the  trustee  shall 
represent  the  cestui  que  trust  to  the  same  extent  that  executors  in 
suits  concerning  personal  estate,  represent  the  persons  beneficially 
interested,  but  it  would  seem  that,  notwithstanding  the  general 
terms  of  Rule  193,  it  is  only  where  the  trustee  has  the  like 
absolute  control  over  the  trust  estate  which  an  executor  has  over 
personalty,  that  tie  can,  in  general,  be  said  to  sufficiently  represent 
his  cestui  que  trust:  Cox  v.  Barnard,  5  Hare,  253.  As  to  the  extent 
to  which  the  personal  representative  prior  to  The  Devolution  of 
Estates  Act  represented  those  interested  in  the  realty,  see  Eccles  v. 
Lowry,  23  Gr.  167.  Under  The  Devolution  of  Estates  Act  (R.  S.  O. 
c.  127),  ss.  3,  4,  the  personal  representative  may,  if  his  letters  of 
administration  extend  to  the  realty,  as  fully  represent  those  interest- 
ed in  the  realty  as  he  does  those  interested  in  the  personalty:  see 
Malone  v.  Malone,  17  Ont.  101;  see,  however,  Keen  v.  Codd,  14  P. 
R.  182. 

It  is  difficult  to  harmonize  all  the  decisions  which  have  been  pro- 
nounced under  the  English  Chancery  Act,  15  &  16  Viet.  c.  86,  s.  42, 
from  which  Chy.  Ord.  61  was  taken. 

Cases  where  cestui  que  trust  Required  to  be  Added. — In  a  Cases 
suit  for  foreclosure,  where  the  equity  of  redemption  was  vested  in  ^equh-ed^'to 
trustees  under  a  settlement,  some  of  the  beneficiaries  were  required  bo  added. 
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Rule  193.  to  be  added:  Goldsmid  v.  Stonehewer,  9  Hare,  App.  xxxviii.;  Cropper 
v.  Hellersh,  3  W.  li.  202;  (but  see  contra  Wilkins  v.  Reeves,  3  W.  R. 
306;  Jennings  v.  Jordan,  6  App.  Gas.  698;  45  L.  T.  593);  but  iiot 
where  the  trustees  were  also  executors  of  the  deceased  mortgagor, 
and  had  the  control  of  the  whole  estate  out  of  which  the  mortgage 
debt  could  be  paid:  Hanman  v.  Riley,  9  Hare,  App.  xl. ;  Sale  v.  Kit  son, 
3  D.  M.  &  G.  119;  nor  where  the  cestuis  que  trustent  were  infants, 
but  in  such  case,  the  Master  was  directed  to  inquire  whether  a 
sale  or  foreclosure,  would  be  more  for  the  benefit  of  the  infants,  and 
the  decree  directed  him,  if  he  thought  fit,  to  add  the  infants  ;is 
parties  in  his  office,  and  see  Emerson  v.  Humphries,  15  P.  R.  84;  but 
see  Keen  v.  Codd,  14  P.  R.  182.  Where  the  interest  of  the  trustee 
who  was  called  on  to  account,  was  in  conflict  with  that  of  his  cestui 
que  trust  the  latter  was  added:  Payne  v.  Parker,  L.  R.  1  Chy.  327. 
Where  the  trustee  disputed  the  rights  of  certain  of  the  cestuis  que 
trustent  to  share  in  the  trust  funds,  he  was  held  not  sufficiently  to 
represent  those  whose  rights  he  disputed:  Liddcll  v.  Deacou,  20  Gr. 
72.  So,  also,  where  the  trustee  had  disclaimed:  Young  v.  Ward,  10 
Hare,  App.  Iviii.  In  a  redemption  suit  some  of  the  beneficiaries 
entitled  to  the  mortgage  money  were  required  to  be  added:  Stansfield 
v.  Hobson,  16  Beav.  189,  but  see  Mills  v.  Jennings,  13  Ch.  D.  639; 
Jennings  v.  Jordan,  6  App.  Cas.  698;  45  L.  T.  593,  contra. 

In  a  suit  for  administration,  by  a  plaintiff  claiming  as  a  beneficiary 
under  a  will,  but  whose  title  was  doubtful,  one  of  the  cestuis  que 
trustent  was  required  to  be  added  as  a  party  before  the  hearing,  in 
order  to  have  an  opportunity  to  argue  the  question  of  the  plaintiff's 
title:  Day  v.  Radcliffe,  24  W.  R.  844.  In  a  suit  for  sale  of  mortgaged 
property,  where  the  legal  estate  was  in  the  heirs,  but  the  executrix 
had  an  implied  power  of  sale,  it  was  held  that  she  did  not  sufficiently 
represent  the  cestuis  que  trustent,  as  the  estate  was  not  "  vested  "  in 
her:  Bolton  v.  Stannard,  6  W.  R.  570,  but  secus  where  the  executor 
had  an  express  power  of  sale:  Shaw  v.  Hardingham,  2  W.  R.  657.  In 
a  suit  to  execute  the  trusts  of  a  will,  where  the  trustee  had  only  a 
power  of  sale  on  the  death  of  tenants  for  life  who  were  still  living, 
the  parties  interested  in  remainder  were  ordered  to  be  added:  Cor 
v.  Barnard,  5  Hare,  253;  where  the  plaintiff  claimed  under  an 
assignment,  the  validity  of  which  was  denied  by  the  trustee,  who 
set  up  that  the  heir  of  the  assignor  was  entitled  to  the  trust  estate, 
the  heir  was  required  to  be  added:  Miller  v.  Ostrander,  12  Gr.  349. 

In  a  suit  for  foreclosure,  where  a  trustee  was  defendant  and  was 
bankrupt,  the  cestuis  que  trustent  were  added:  Francis  v.  Harrison,  43 
Ch.  D.  183. 

Cases  Cases  where    cestui    que     trust  was    not    Required  to  be 

where c.q.t.  Added. — In   a   redemption    suit  by   a  trustee:   Jcnninys  v.   Jordan,   <» 
qSiredtobe  APP-  Cas.  698;  45  L.  T.  593;  13*  Ch.  D.  639;  but  see  Stanafleld  v. 
added.          Hobson,  16  Beav.  189;  and  Francis  v.  Harrison,  supra. 
Mortgage        In  a  redemption  suit  against  trustees,  where  the  estate  was  vested 
cases.  in  them  by  a  deed  absolute  in  form,  though  intended  as  a  mortgage, 

one  of  the  trustees  being  also  beneficially  interested:  Kerr  v.  Murray. 
6  Gr.  343,  and  see  O'Connell  v.  Charles,  2  Gr.  489. 

In  a  foreclosure  suit  by  an  executor  of  a  deceased  mortgagee: 
Lawrence  v.  Humphries,  11  Gr.  209;  the  heirs,  or  persons  beneficially 
interested,  required  to  convey,  may  be  added  in  the  Master's  offu-o 
(76.):  but  see  now  R.  S.  O.  c.  127,  ss.  4,  9;  Dttke  v.  Douglas, 
26  Gr.  99;  5  Ont.  App.  63,  as  to  the  power  of  personal  representative 
to  convey  realty  of  a  testator  or  intestate. 
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In  a  foreclosure    suit    by  a  trustee  of    a  mortgage    made  for  the  Rule  193. 
benefit  of  creditors:  Fraser  v.  Sutherland,  2  Gr.  442,  or  for  the  benefit 
of  a  firm  where  one  of  the  partners  was  dead:  Stephens  v.  Simpson, 
12  Gr.  493;  15  Gr.  594. 

In  a  foreclosure  suit  against  a  trustee:  Shaw  v.  Liddell,  1  U.  C.  L. 
J.  57;  Wilkins  v.  Reeves,  3  W.  R.  305;  Hanman  v.  Riley,  9  Hare,  App. 
xl.;  Sale  v.  Kitson,  3  D.  M.  &  G.  119;  but  see  Tudor  v.  Morris,  22  L. 
J.  Chy.  1051;  Crvpper  v.  Mellwsh,  1  Jur.  N.  iS.  299;  Re  Booth  v. 
Kettlewell,  67  L.  T.  550;  Dickson  v.  Draper,  11  Gr.  362.  In  the  last  case 
an  inquiry  was  directed  whether  a  sale  or  foreclosure  would  be  more 
beneficial  for  the  infant  cestuis  que  trustent,  and  they  were  directed 
to  be  made  parties,  if  the  Master  should  think  fit  to  add  them  in  his 
office. 

In  a  suit  against  a  trustee  to  enforce  a  trust  for  the  benefit  of  Suits 
creditors:  Bateman  v.  Margerison,  6  Hare,  496;  Wood  v.  Brett,  9  Gr.  against 
78;  and  see  Pare  v.  Clegg,  29  Beav.  589. 

In  a  suit  against  executors  and  trustees  to  enforce  a  contract  made 
by  the  testator  in  his  lifetime:  Delisle  v.  McCaw,  22  Gr.  254. 

In  a  suit  by  a  trustee  against  representatives  of  a  deceased  trustee 
to  recover  money  misappropriated  by  the  latter:  Re  Cross-Harston  v. 
Tenison,  45  L.  T.  777;  Re  Bowden,  45  Ch.  D.  447. 

In  a  suit  by  one  cestui  que  trust  against  executors  and  trustees, 
to  recover  trust  property  wrongfully  alienated  by  one  of  them,  the 
other  cestuis  que  trustent  were  held  to  be  unnecessary  parties: 
Ryckman  v.  Canada  Life  Assurance  Co.,  17  Gr.  550. 

In  an  action  for  partition,  where  the  shares  of  some  parties  were  Action  for 
vested  in  trustees:  Simpson  v.  Denny,  10  Ch.  D.  28;  Goodrich  v.  Marsh,  partition. 
W.  N.  1878,  186;  and  in  such  a  case  it  is  not  necessary  to  serve  the 
cestuis  que  trustent  with  the  judgment,  or  to  prosecute  any  inquiry 
as  to  them  before  the  Master:  16. 

In  a  suit  for  the  construction  of  a  will,  and  to  determine  whether  guit  for 
or  not  there  had  been  a  forfeiture,  the  persons  entitled   under  the  construe; 
gift  over,  being  a  class,   some  of  whom  were  not  ascertained,   but tlonofwi11 
one  of  whom  was  a  party,  the  trustee  was  held  sufficiently  to  repre- 
sent those  unascertained:  White  v.   Chitty,  14  W.  R.  366;  and  see 
now  Rule  201. 

Effect   of  Representation.— Where  the  action  is   brought  by,  Effect  of 
or    against,   a  trustee    without    adding    the  cestuis  que  trustent   as  Jf^,8fejta" 
parties,   if  the  question  in  issue  has  been  fairly  tried,   all   parties  «.tJy 
represented   by  the  trustee  would,   generally    speaking,   seem  to  be  trustee, 
concluded  by  the  judgment,  but  not  otherwise:  Eccles  v.  Lowry,  23 
Gr.  167.     Thus  a  decree  made  after  replication  filed,  dismissing  a 
bill  brought  by  an  official  assignee,  was,  in  the  absence   of  fraud, 
conclusive    against    the    creditors  of    the  estate  of  which  he  was 
assignee:  Morrison  v.  Robinson,  19  Gr.  480,  and  see  Jardine  v.  Wood, 
19  Gr.  617. 

Where,  however,  a  suit  by  trustees  had  failed  for  want  of 
evidence,  it  was  held  that  a  subsequent  suit  might  be  maintained  for 
the  same  purpose  by  the  cestui  que  trust  on  the  discovery  of  new 
evidence:  Pierce  v.  Brady,  2  Jur.  N.  S.  772.  See,  however,  Com- 
missioners, etc.,  of  London  v.  Gellatly,  3  Ch.  D.  610;  24  W.  R.  1059; 
Morrison  v.  Robinson,  19  Gr.  480. 
J.A.— 21 
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Actual  knowledge  of,   and  acquiescence  in,   the  proceedings,   and 
an  acceptance  of  the  benefit  thereof,  may  preclude  a  person  interest- 
ed from  afterwards  disputing  their  validity,  even  though  he  were 
not  sufficiently  represented  in  such  proceedings:  see  In  re  Lart   1896 
2  Ch.  788. 


ceaased~per-  194.  Where,  in  any  action  or  other  proceeding,  it 
pe?sonain°  aPPears  that  a  deceased  person  who  was  interested  in  the 
representa-  matters  in  question  has  no  personal  representative,  the 

tive.  pro-      /^  T     -•  .  .  -•  -,    . 

ceedings  (Jourt  or  a  J  udge  may  either  proceed  in  the  absence  of 
may  go  on  any  person  representing  his  estate,  or  may  appoint  some 
appoinTa7  Person  to  represent  the  estate  for  all  the  purposes  of  the 
represen-  action  or  other  proceeding,  on  such  notice  as  may  seem 

tative.  r  .  ,  A          ,  .         01/  ..  .  .  «/ 

proper,   [notwithstanding  that  the  estate  in  question  may 
have  a  substantial  interest  in  the  matters,  or  that  there  may 
//.   ~  be  active  duties  to  be  performed  by  the  person  so  appoint- 

t/X  -[\-  /f  j  ed,  or  that  he  may  represent  interests  adverse  to  the  plain- 
tiff,  or  that  there  may  be  embraced  in  the  matter  an 
administration  of  the  estate  whereof  representation  is- 
sought]  ;  and  the  order  so  made  and  any  orders  consequent 
thereon,  shall  bind  the  estate  of  such  deceased  person  in 
the  same  manner  as  if  a  duly  appointed  personal  represen- 
tative of  such  person  had  been  a  party  to  the  action  or  pro- 
ceeding, [and  had  appeared  therein].  Con.  Rule  310. 

The  foundation  of  this  Rule  is  Chy.  Gen.  Ord.  56.  The  clauses  in 
brackets  are  additions  made  by  R.  S.  O.  1877,  c.  49,  s.  9,  to  the 
provisions  of  that  Order,  which  was  substantially  the  same  as  the 
present  Eng.  (1883)  R.  168. 

Chy.  Gen.  Ord.  56  (corresponding  to  Imp.  Act,  15  &  16  Viet.  c.  86, 
s.  44),  gave  the  Court  a  wide  discretion  to  appoint  a  representative 
of  the  estate  of  a  deceased  person  for  the  purposes  of  an  action,  or 
to  dispense  with  a  representative,  wherever  it  considered  that  the 
estate  in  question  was  sufficiently  represented:  Joint  Stock  Discount 
Co.  v.  Brown,  L.  R.  8  Eq.  376,  but  the  Order  was  only  acted  on 
where  the  interest  of  deceased  was  of  little  consequence,  and  it  was 
f  held  not  to  apply  where  the  estate  had  a  substantial  interest: 
Sherwood  v.  Freeland,  6  Gr.  305;  Toronto  Savings  Bank  v.  Canada  Life 
Ass.  Co.,  13  Gr.  171;  Re  ToMn,  6  P.  R.  40,  or  where  the  personal 
representative  would  have  active  duties  to  perform:  Fowler  v. 
Bayldon,  9  Ha.  App.  78,  or  would  represent  interests  adverse  to  the 
plaintiff:  Head-den  v.  Emmott,  22  L.  T.  Jour.  166;  Dean  of  Ely  v. 
Gaitford,  16  Beav.  561,  or  where  the  object  of  the  suit  was  to 
administer  the  estate:  Silver  v.  Stein,  1  Dr.  294. 

It  was  also  held  that  an  appointment  would  not  be  made  where  an 
administrator  ad  litem  appointed  by  the  Probate  Court  would  not 
suffice,  and  that  an  administrator  ad  litem  does  not  sufficiently 
represent  the  estate  where  a  general  administration  of  the  estate  is 
necessary:  Dowdeswell  v.  Doicdeswell,  9  Ch.  D.  294;  see  also  Dan.  Pr. 
5th  ed.  181;  6th  ed.  208,  Morgan  Chy.  Orders  201;  Webster  v.  British 
Empire  Co.,  15  Ch.  D.  169;  Curtius  v.  Caledonia,  etc.,  Ins.  Co.,  19  Ch. 
D.  534. 
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Chy.  Order  56  was  therefore  extended  to  meet  the  above  decisions,  Rule  194. 
by  R.  S.  O.  1877,  c.  49,  s.  9,  from  which  the  above  Rule  is  taken; 
and  the  amendments  in  the  Rule  indicated  by  brackets  have  rendered 
most  of  these  cases  obsolete.     As  to  the  constitutionality  of  such 
provisions,  see  Ashbury  v.  Ellis,  1893,  A.  C.  339. 

This  Rule  has  still  however  a  comparatively  limited  scope,  as  the 
representation  which  may  be  ordered  under  it  is  only  of  a  de*Yagf^ 
person  "  who  was  iptort^torl  in  tha  mnttPrs  in  nuest.iqij.'' A  person, 
the,  administration  of_  whose  estate  is  the  subject  of  tjie  action,  is 
not  a  "deceased _porsoii~"  interested  in  the  mattery  in  question/'  within 
thp  inp.'ining  of  the  Rule.  He  must  in  his  lifetime  Jiave  been  in- 
fprpstpfl  in  tho  matters  in  question:  Hughes  v.  Hughes,  6  Ont.  App. 
373;  sed  vide  Webster  v.  The  British  Empire  Ins.  Co.,  15  Ch.  D.  169. 
The  legal  personal  representative  of  deceased  must  in  such  case  be 
a  party  to  properly  constitute  the  action:  see  Ib.  and  Rowsell  v. 
Morris,  L.  R.  17  Eq.  20;  Outram  v.  Wyckoff,  6  P.  R.  150;  Leonard  v. 
Clydesdale,  6  P.  R.  142;  Toronto  Savings  Bank  v.  Canada  Life  Ass.  Co., 
13  Gr.  171;  unless  there  being  an  executor  d>e  son  tort  Rule  196 
applies;  but  a  judgment  against  an  executor  de  son  tort  would  not  bind 
the  deceased  person's  estate:  see  Mohamidu  v.  Pitchey,  1894,  A.  C. 
437;  71  L.  T.  99;  except  so  far  as  is  provided  by  Rule  196. 

The  Rule  enables  the  Court  to  take  one  of  two  courses,  either  (1)1 
to  proceed  without  a  representative  of  the  estate  of  a  deceased  per-] 
son  who  may  have  been  interested  in  the  matters  in  question;  or, 
(2)  to  appoint  some  person  to  represent  such  deceased  person's  estate] 
for  the  purposes  of  the  action. 

Where  the  Court  makes  an  order  adopting  either  of  these  courses, 
the  estate  in  question  is  bound  and  concluded  by  the  proceedings  i<s 
though  it  had  been  represented  in  the  litigation  by  a  duly  appointed 
legal  personal  representative. 

In  order  to  bind  the  estate  howpypr  nn  nrrJPf  i^der  this  Rule  imi5jt 
be  made;  it  is  not  enough  that  the  Court  should  proceed  to  adjudicate 
on  the  matters  before  it  in  the  absence  of  a  representative  of  the 
estate:  Re  Richerson,  1893,  3  Ch.  146;  3  R.  643;  and  see  Mohamidu 
v.  Pitchey,  1894,  A.  C.  437;  71  L.  T.  99. 

Originally  the  Chy.  O.  only  applied  to  the  representation  of  the  per-  No  author 
sonal  estate,  and  wherever  it  was  necessary  that  the  real  estate  of  aity.*°aP^ 
deceased  person  should  be  represented  in  any  action  or  proceeding,  the  £_ 
Court  had  no  power,  before  The  Devolution  of  Estates  Act,  under  this  resent 
Rule  to  proceed  in  the  absence  of  the  real  representative,  or  to  appoint  realty. 
any  person  to  represent  such  estate,  so  as  to  bind  it  by  the  proceed- 
ings.   But  in  the  case  of  the  estates  of  persons  dying  after  the  1st 
of  July,  1886,  the  personal  representative  is  also  the  representative 
of  the  realty,  unless  his  powers  are  expressly  limited  to  the  personal 
estate,   or   have  expired  as  to  realty  by  reason  of  his  omitting  to 
register  a  caveat:  Ramus  v.  Dow,  15  P.  R.  219;  'R.   S.  O.   1897,  c. 
127,  ss.  4,  13:  and  see  Re  Williams  £  McKinn<on,   14  P.  R.  338;   sed 
vide,  R.  S.  O.  1897,  c.  59,  s.  61. 

Further  provisions  are  made  by  Rules  201-206  to  enable  actions  to 
be  prosecuted  in  the  absence  of  persons  who  according  to  the 
ordinary  practice  should  be  joined  as  parties. 


The  application  under  the  Rule  is  usually  made  by  ex  parte  motioii 
in  Chambers,  but  the  order  may  be  made  at  the  trial  of  the  action: 
Mendes  v.  Guedalla,  10  W.  R.  485;  Hewiston  v.  Todhunter,  22  L.  T., 
Chy.  76;  Re  Peppitt,  4  Ch.  D.  230;  or  on  a  motion  for  judgment: 


Appli  Ca- 
tion under 
Rule  194 , 
how  mado. 
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Rule  194. 


Oairdner  v.  Gairdner,  1  Ont.  184,  and  see  Curtius  v.  Caledonian  Fire 
and  Life  Ins.  Co.,  19  Ch.  D.  534;  or  at  a  subsequent  stage  of  the 
action  where  the  party  whose  estate  is  to  be  represented,  dies  after 
the  trial:  McCarthy  v.  Arbuckle,  31  C.  P.  48.  Before  the  order  is 
made  notice  is  sometimes  required  to  be  given  to  the  person,  if  any, 
who  would  be  entitled  to  letters  of  administration:  Curtius  v.  Cale- 
donian Fire  and  Life  Ins.  Co.,  supra. 

Tne  Court  has  a  wide  discretion  either  to  appoint  a  representa- 
tive, or  to  order  that  the  action  may  proceed  without  any  representa- 
tion if  it  considers  the  estate  in  question  sufficiently  protected:  see 
joint  Discount  Co.  v.  Brown,  L.  R.  8  Eq.  380;  Tarratt  v.  Lloyd,  2  Jur. 
N.  S.  371;  Hewitson  v.  Todhunter,  22  L.  J.  Chy.  76. 

Cases  when  Representation  of  the  estate  has  been  dispensed  with,  where  the 
tfve^dls^"  deceased  person  was  in  the  same  interest  as  the  plaintiff:  Coo;  v. 
pensed  Taylor,  22  L.  J.  Chy.  910;  or  where  other  persons  of  the  same  class 
with.  were  before  the  Court:  Abrey  v.  Netcman,  17  Jur.  153;  and  a  repre- 

sentative of  the  estate  of  one  of  two  executors  who  had  died  in- 
solvent, and  to  which  representation  could  not  be  obtained  was 
also  dispensed  with:  Moore  v.  Morris,  L.  R.  13  Eq.  139;  Band  \. 
Handle,  2  W.  R.  331;  Rogers  v.  Jones,  1  Sm.  &  G.  17;  and  where  tin- 
deceased  person's  interest  was  very  small:  Montgomery  v.  Douglas,  14 
Gr.  268;  and  where  his  estate  was  insolvent  and  his  next  of  kin 
refused  to  take  out  letters  of  administration  and  the  estate  appean-t! 
to  have  no  substantial  interest  in  the  fund  sought  to  be  recovered 
by  the  plaintiff,  representation  was  dispensed  with:  Curtius  v.  Cale- 
donian Fire  and  Life  Ins.  Co.,  19  Ch.  D.  534;  Webster  v.  The  British 
Empire  Ins.  Co.,  15  Ch.  D.  169;  and  even  where  the  deceased  party 
was  sole  plaintiff  and  tenant  for  life,  and  an  arrear  of  income 
remained  due  to  him,  an  administration  suit  instituted  by  him  was, 
on  the  application  of  the  defendants,  revived  without  any  n-presenta- 
tive  of  the  original  plaintiff,  whose  executor  had  died  without 
proving  his  will,  but  without  prejudice  to  the  right  of  the  personal 
representative  of  the  original  plaintiff  to  intervene:  Hayicard  v.  Pile, 
L.  R.  7  Chy.  634,  but  see  Bank  of  Montreal  v.  Wallace,  1  Chy.  Ch.  2U1. 
Where  a  deceased  person  had  by  an  instrument  inter  n'ro.s  made 
over  his  property  to  the  defendant,  who  became  bound  to  pay  his 
grandchildren  $400  each  after  the  death  of  the  settlor,  the  Court 
dispensed  with  a  personal  representative  of  the  settlor,  in  a  suit  l>y 
one  of  the  grandchildren  to  enforce  payment  of  the  $400:  Mulhollaml 
v.  Merriam,  19  Gr.  288;  S.  C.  20  Gr.  152. 

Where  an  estate  had  been  administered,  and  pending  the  suit  for 
administration,  the  personal  representative  died,  and  all  that  remain- 
ed to  be  done  was  for  the  Master  to  make  his  report,  and  it  appeared 
that  the  estate  was  insolvent,  an  order  was  made  appointing  the 
solicitor  of  the  deceased  administratrix  to  represent  the  estate:  Re 
Tobin,  Cook  v.  Tobin,  6  P.  R.  40;  and  see  Sherwood  v.  Freeland,  6  Gr. 
305;  Toronto  Savings  Bank  v.  Canada  Life  Assn.  Co.,  13  Gr.  171. 
Cases  The  Rule  has  been  held  to  apply  though  the  deceased  person  was 

never  a  Party  t°  tne  action:  Webster  v.  The  British  Empire  Ins.  Co., 
supra,  but  see  Hughes  v.  Hughes,  6  Ont.  App.  373,  and  to  an  action 
for  administration  where  the  estate  is  small:  Re  Colton.  Fisher  v. 
Colton,  8  P.  R.  542,  and  to  actions  for  the  construction  of  wills: 
Oairdner  v.  Oairdner,  1  Ont.  186:  see  also  Mendes  v.  Giicflsilla.  10  W. 
R.  485,  where  an  order  was  made  at  the  trial;  and  McCarthy  v. 
Arbuckle,  31  C.  P.  48,  where  a  defendant  died  after  the  trial.  It  also 
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applies  to  proceedings  on  a  special  case:  Swallow  v.  Binns,  17  Jur.  Rule  194. 
29;  and  to  proceedings  by  petition:  Re  Ranking,  L.  R.  6  Eq.  601-5; 
Ex  parte  Cramer,  9  Hare,  App.  xlvii.;  and  see  Magnay  v.  Davidson, 
/&.  Ixxxii.,  but  is  generally  applicable  only  where  from  any  cause 
there  is  difficulty  in  obtaining  representation  of  the  estate:  Long  v. 
Storie,  Kay  App.  xii.;  Davies  v.  Boulcott,  1  Dr.  &  Sm.  23;  Bliss  v. 
Putnam,  29  Beav.  20. 

In  an  action  to  enforce  a  lien  for  an  annuity  charged  upon  real 
estate,  it  is  not  necessary  to  make  the  personal  representative  of  a 
deceased  person  who  was  liable  for  its  payment  a  party,  unless  an 
account  of  the  personal  estate  of  the  deceased  is  asked:  Paine  v. 
Chapman,  1  Gr.  179,  and  see  Burns  v.  Canada  Co.,  7  Gr.  587. 

In  an  action  for  a  general  account  against  a  surviving  trustee 
or  executor  it  is  not,  in  the  absence  of  special  circumstances,  neces- 
sary that  the  representatives  of  a  deceased  trustee  or  executor 
should  be  made  parties  where  no  relief  is  sought  as  against  the 
deceased's  estate.  The  defendant  may  have  such  representatives 
added  under  Rules  206  or  209  if  the  circumstances  render  it  advis- 
able: Re  Harrison,  1891,  2  Ch.  349. 

In  an  action  to  make  several  defendants  liable  for  a  breach  of 
trust,  where  one  died  before  decree  having  made  a  will  appointing 
executors  who  had  not  proved  the  will;  (the  liability  of  the  surviving 
defendants  being  the  same  as  that  of  the  deceased  defendant,)  the 
Court  made  an  order  allowing  the  suit  to  proceed  in  the  absence  of 
a  personal  representative,  reserving  leave  to  the  executors  to  inter- 
vene, if  so  advised  when  they  had  proved  the  will:  Heberman  Joint 
Stock  Co.  v.  Fottrill,  13  L.  II.  Ir.  335. 

Where  a  mortgagor  died  pending  a  foreclosure  action,  it  was  held 
that  a  final  order  could  not  properly  be  made  so  as  to  bind  the 
mortgagor's  estate  against  a  person  appointed  to  represent  his  es- 
tate under  this  Rule:  Aylward  v.  Lewis,  1891,  2  Ch.  81;  64  L.  T. 
250. 

See  Wingrove  v.  Thompson,  11  Ch.  D.  419,  cited  in  note  to  Rule 
403. 

A  person  cannot  be  appointed  to  represent   an  estate  under  this  Consent 
Rule  without  his   consent:  Prince  of  Wales  Co.  v.  Palmer,  25  Beav.  of  Pefson 
605;    Hill   v.   Bonner,   26  Beav.   372.    The  proper  person  to  be  ap-  SsTary. 
pointed  is  the  person  who  would  be  appointed  administrator  ad  litem: 
Dean  of  Ely  v.  Gay  ford,  16  Beav.  561;  where  the  deceased  had  left 
a  will   which  was  disputed,  the  person  named  as  executor  therein 
was  appointed:  Hele  v.  Lord  Bexley,  15  Beav.  340. 

Although  a  judgment  in  a  suit  to  which   the  personal  represen-  Judgment 
tative  was  a  party  was  conclusive  as  regards   the  personal  estate  againstper- 
and  those  beneficially  interested  therein,  whether  as  legatees  or  next  resentetive 
of   kin;   it   was   formerly    only  prima   facie  evidence   of  liability   of  how  far 
the   estate   as   against   those    interested    in   the   realty,    whether   as  binding  on 
devisees,  or  heirs-at-law,  and  the  latter  were  at  liberty  to  rebut  it: 
Eccles  v.  Lowry,  23  Gr.  167;  Lovell  v.  Gibson,  19  Gr.  280;  Willis  v. 
Willis,   19   Gr.   573;   Harvey   v.    Wilde,    L.    R.    14   Eq.   438;   Steel   v. 
Lineberger,  58  Penn.   St.   Rep.  308;  Story  v.  Fry,   1  Y.  &  0.    C.   C. 
603,  and  see  Anderson  v.  Paine,  14  Gr.  110;  and  it  is  therefore  only 
to  this  extent  that  an  order  under  the  Rule  will  bind  those  inter- 
ested in  the  real  estate,  except  in  cases  coming  under  The  Devolution 
of  Estates  Act  (R.  S.  O.  1897,   c.  127),   s.  4,  in  which  the  personal 
representative    also    represents    the    realty.    But    even    before    The 
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Rule  195.  Devolution  of  Estates  Act  the  lands  of  a  deceased  person  could  be 
sold  under  execution  against  his  personal  representative,  without 
making  the  persons  interested  in  the  realty  parties:  R.  S.  O.  1877, 
c.  66,  ss.  35,  36,  40;  and  the  persons  interested  in  the  realty  were 
prima  facie  bound  by  the  sale:  McEvoy  v.  Clune,  21  Gr.  515.  But 
where  the  claim  for  which  the  judgment  was  recovered  was  one 
that  was  not  properly  enforceable  against  the  realty,  the  execution 
might  be  stayed  in  an  action  by  heirs-at-law:  Anderson  v.  Paine, 
14  Gr.  110;  and  if  a  sale  took  place  it  might  be  successfully  im- 
peached by  the  heir-at-law:  Freed  v.  Orr,  6  Ont.  App.  690;  Moham- 
idu  v.  Pitchey,  1894,  A.  C.  437;  71  L.  T.  99.  Where  the  judgment 
against  the  personal  representative  was  successfully  impeached 
on  the  ground  of  fraud  and  collusion,  the  beneficiaries  were  entitled 
to  set  up  the  Statute  of  Limitations  against  the  claim  of  the  credi- 
tor which  the  personal  representative  had  omitted  or  neglected  to 
plead:  Jardine  v.  Wood,  19  Gr.  617. 

The  Master  in  Chambers  has  power  to  entertain  applications 
under  this  Rule  for  the  appointment  of  a  person  to  represent  the 
estate  of  a  deceased  party:  Collver  v.  Stcayzic,  8  P.  R.  42. 

This  Rule  does  not  authorize  the  High  Court  to  grant  letters  nro- 


Rule  does 
not  super 
sede  juris- 
diction of 
Surrogate 
Courts. 
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It  merely  enables   the 

Court  to  proceed  with  an  action  so  as  to  bind  the  personal  estate 
of  a  deceased  person  even  though  no  letters  probate,  or  letters 
of  administration,  have  been  granted  by  the  Surrogate  Court.  In 
the  absence  of  some  such  power  the  Court  would  have  no  jurisdic- 
tion to  bind  the  estate  of  a  deceased  person  unless  some  duly  ap- 
pointed personal  representative  were  before  the  Court;  even  an 
executor  who  had  applied  for,  but  not  actually  obtained  probate, 
would  not  represent  the  deceased's  estate  so  as  to  bind  it  by  a  judg- 
ment recovered  against  him:  Mohamidu  v.  Pitchey,  supra.  The  repre- 
sentative authorized  to  be  appointed  by  this  Rule  is  not  an  tidmini$- 
trator,  but  merely  rpnrpsents  thp  ostntp  for  tho  nnrnose  of  the  action 
jn  which  the  order  is  mndq^and  he  is  not  entitled  to  act jas  an  ad- 
min|strator^ of  {he  estate,  except  so  far  only  as  it -is  necessary  for 
him  To  jib  so_  for  the*  purposes  of  the  action  in  which  he  is  so  7ijr- 
jpointed.  It  has  not  been  usual  to  require  any  security  to  be  given 
"By  a  person  appointed  under  this  Rule  to  represent  an  estate;  and  he 
has  no  authority  to  receive  any  moneys  belonging  to  the  estate 
he  is  appointed  to  represent,  except  according  to  the  express  order 
of  the  Court  in  that  behalf.  The  Court  has,  under  the  original 
Chy.  O.,  refused  to  appoint  a  person  to  receive  a  sum  of  money 
payable  out  of  Court  to  a  deceased  person:  Rawlins  v.  McMahon, 
1  Drew.  225;  Williams  v.  Allen,  32  Beav.  650,  and  has  refused  to 
order  payment  to  a  person  who  has  been  appointed  in  the  suit  to 
represent  the  estate:  By  am  v.  Sutton,  19  Beav.  646. 

An  administrator  ad  litem,  however,  may  be  appointed  by  the 
Surrogate  Court:  R.  S.  O.  1897,  c.  59,  s.  59,  and  see  s.  56,  and  a 
decree  against  him  binds  the  general  administrator:  Davis  v.  Chan- 
ter, 2  Ph.  545;  Croft  v.  Waterton,  13  Sim.  653;  Ellice  v.  Goodson,  2 
Coll.  4;  Williams  v.  Allen,  32  Beav.  650;  Woodtiouse  v.  Woodhouse, 
L.  R.  8  Eq.  514;  Collas  v.  Hesse,  12  W.  R.  565;  and  by  the  following 
Rule  the  High  Court  has  also  power  in  certain  cases  to  appoint  an 
administrator  ad  litem:  Rule  195. 

195.      Where     probate    of    the    will    of     a    deceased 
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ministrator  person    or  letters  of  administration  to  his  estate,  have  not 
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sent  estate  been  granted,  and  representation  oi  such  estate  is  required 
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In  any  action  or  proceeding  in  the  High  Court,  the  Court Rule  196- 
may  appoint    some    person    administrator  ad    litem.  *0 

Con.  Eule  311.     Rules  of  1st  Jan.,  1896,  1444. 

The  former    Con.   Rule  311   was   different,   and  provided   for  the 
appointment  either  of  an  administrator  ad  litem,  or  a   general  ad-     o    /A_J   S)    it 
ministrator,  and  for  the  payment  to  the  Crown  and  the  proper  Sur-     ^  ^A  '\    '** 
rogate  Court  of  the  same  fees  as  if  the  appointment  had  been  by 
that  Court,  and  for  the  same  notification  of  the  order  to  the  Sur-     lit.    <•     ^  ~3 
rogate  Clerk  as  would  be  given  by  a  Surrogate  Court.     Those  pro-      / 
visions,   and  difficulties  occasioned  by  the  question  of  security,  and 
other  matters  have  led  to  the  repeal  of  the  former  Rule,  and  the 
substitution  for  it  of  the  above  Rule  195. 

Under  this  Rule  an  administrator  ad  litem  only,  can  be  appointed. 
He  will  have  no  power  or  duties  other  than  those  of  representing 
the  estate  in  the  action,  and  of  obeying  and  carrying  into  execution 
any  orders  of  the  Court,  giving  directions  or  imposing  duties  upon 
him.  Security  will  rarely  if  ever  be  necessary  to  be  given  by  him, 
though,  doubtless,  the  Court  or  a  Judge  may  order  it  to  be  given  . 
where  necessary.  A  judgment  against  an  administrator  ad  litem, 
will  as  effectually  bind  the  estate  as  if  a  general  administrator  were 
a  party;  but  in  any  action  which  involves  geieral  inquiries  as  to 
next  of  kin  or  general  inquiries  as  to  assets  and  creditors,  an  admin- 
istrator ad  litem  should  not  be  appointed  as  he  wrould  not  suffi- 
ciently represent  the  estate;  a  general  administrator  would  in  such 
case  be  necessary:  Dowdeswell  v.  Dowdeswell,  9  Ch.  D.  294;  and  see 
Rodger  v.  Moran,  28  Ont.;  per  Meredith,  J.,  at  p.  283. 

The  intention  of  the  Rule  doubtless  is  to  provi'de  for  necessities 
arising  in  the  progress  of  an  action,  where  representation  of  an 
estate  is  required  in  an  action  and  there  has  not  been  carelessness 
or  negligence  on  the  part  of  the  party  who  may  require  the  appoint- 
ment to  be  made;  the  fact  that  a  claim  is  likely  to  be  barred  by  tKe 
Statute  of  Limitations  is  not  a  ground  for  applying  under  this  Rule: 
Heir  v.  Wilson,  13  P.  R.  33;  Ford  v.  Landed  Banking  Co.,  13  P.  R. 
210. 

Under  the  former  Rule  an  application  by  a  mortgagee  seeking 
to  foreclose  his  mortgage  to  appoint  an  administrator  to  the  estate 
of  the  mortgagor  was  granted:  MacLaren  v.  Rivett,  7  C.  L.  T.  202; 
Rv  Chambliss  d  Canada  Life  As».  Co.,  12  P.  R.  649;  Cameron  v.  Phillips, 
13  P.  R.  78.  In  re  Chambliss  &  Canada  Life  Ass.  Co.,  supra,  the  ap- 
pointment was  made  before  action  commenced,  and  this  course  was- 
also  held  to  be  proper  in  Re  Williams  &  McKwmon,  14  P.  R.  338. 
Probably  under  similar  circumstances  an  administrator  ad  litem 
may  be  appointed  under  the  present  Rule. 

This  Rule  seems  to  authorize  the  appointment  of  an  administrator 
only  in  the  case  where  no  probate  of  the  will  of  a  deceased  person, 
or  letters  of  administration  to  his  estate  have  been  granted.  It  does 
not  appear  to  authorize  such  an  appointment  where  probate  or  ad- 
ministration has  been  granted,  but  the  executor  or  administrator 
has  died  or  has  become  incapable  of  acting. 

This  Rule  may,  since  The  Devolution  of  Estates  Act  (R.  S.  O.  1897, 
c.  127),  be  applied  where  a  deceased  person  has  left  only  land:  Re 
Williams  &  McKinnon,  14  P.  R.  338. 

As  a  person  cannot  be  appointed  under  Rule  194  to  represent 
an  estate  (see  Prince  of  Wales  Co.  v.  Palmer,  supra,  p.  325),  it  seems 
a  fortiori  that  a  person  cannot  under  this  Rule  be  appointed  admin- 
istrator ad  litem,  without  his  consent. 
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Rule  196.  The  order  appointing  an  administrator  ad  litem  should  as  nearly 
as  possible  follow  the  form  of  a  grant  of  administration  made  in  a 
like  case  by  the  Surrogate  Court,  and  should  contain  all  the  parti- 
culars necessary  to  be  entered  in  the  books  of  the  Surrogate  Clerk 
under  the  Surrogate  Rule  48.  For  form  of  order  see  App.  Form  119, 
and  Cameron  v.  Philips,  13  P.  R.  141;  Howell's  Surrogate  Court  Pr. 
pp.  841,  266;  Davw  v.  Chanter,  2  Ph.  549;  and  a  copy  of  the  order 
should  be  forwarded  to  the  Surrogate  Clerk  at  Osgoode  Hall.  As 
to  the  effect  of  the  grant,  see  Faulkener  v.  Daniel,  3  Ha.  208;  for 
form  of  foreclosure  against  an  administrator  ad  litem,  see  Peal  v. 
Gott,  W.  N.  1885,  46. 

The  authority  of  an  administrator  ad  litem  in  a  probate  action 
terminates  on  the  pronouncing  of  a  judgment  in  favour  of  a  will;  a 
grant  of  probate  is  not  necessary  to  put  an  end  to  his  powers: 
Wielland  v.  Bird,  1894,  P.  262;  71  L.  T.  267. 

An  administrator  ad  litem  in  an  administration  action  has  no 
power  to  commence  another  action  in  respect  of  the  lands  of  the 
deceased,  and  a  fortiori  where  the  lands  have  vested  in  the  heirs  of 
the  deceased  through  no  caution  having  been  filed:  Rodger  v.  Moran, 
28  Ont.  275;  and  it  may  be  open  to  question  whether  an  adminis- 
trator ad  litem  has  any  power  to  register  a  caveat  under  R.  S.  O.  c. 
127,  s.  13. 

A  general  administrator  pendcnte  lite,  appointed  by  the  Surrogate 
Court  in  a  probate  action,  may  be  served  without  first  obtaining  the 
leave  of  the  Court:  In  re  Toleman,  1897,  1  Ch.  866;  but  an  adminis- 
trator ad  litem  appointed  under  this  Rule,  being  merely  appointed  for 
the  purpose  of  the  particular  action,  could  not  be  sued  as  adminis- 
trator in  any  other  action. 

Order  for        196.  "Where  an  order  for  general  administration  is  not 

account  -.  ,  .      .        ••  i 

against  ex-  asked  or  required,  or  where  it  is  shewn  that  an  executor 
de  son  tort  has  taken  possession  of  the  bulk  of  the  personal 
assets  belonging  to  the  estate  of  a  deceased  person,  he  may 
on  the  application  of  any  one  interested  in  the  estate  of 
the  deceased,  without  the  appointment  of  any  personal 
representative,  be  required  to  account  for  any  assets  of*the 
estate  which  have  come  to  his  hands;  and  where  a  case  is 
made  for  the  appointment  bv  the  High  Court  of  a  receiver 
of  the  estate .  of  a  deceased  person  who  has  no  personal 
representative,  the  estate  may  be  administered  under  the 
direction  of  the  Court  without  the  appointment  of  any 
person  other  than  the  receiver  to  represent  the  estate. 
Con.  Eule  312. 

Prior  to  the  statute  from  which  this  Rule  is  taken  (48  V.  c.  13,  s. 
12),  it  was  impossible  to  obtain  a  decree,  for  the  general  adminis- 
tration of  the  estate  of  a  deceased  person,  without  having  a  duly 
appointed  personal  representative  before  the  Court,  either  as  plain- 
tiff or  defendant;  because  the  personal  representative  was  the  only 
person  who  had  a  legal  title  to  the  personal  estate:  see  Rule  194 
note. 
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Where  the  Court  acts  under  this  Rule  and  grants  an  order  for  theRule  197. 
general  administration  of  a  deceased  person's  estate,  without  re- 
quiring a  duly  appointed  personal  representative  to  be  made  a  party, 
it  will  itself  assume  the  duties  of  a  personal  representative,  and  will 
not  suffer  the  assets  to  be  paid  over  to  next  of  kin,  legatees,  or  de- 
visees, without  making  due  inquiry  as  to  the  debts  of  the  deceased, 
and  providing  for  their  payment  out  of  the  assets. 

197.  An  infant  may  sue  by  his  next  friend  (a);  andlnfants 
may  defend  by  his  guardian  appointed  for  that  purpose, 
[or  by  the  Official  Guardian  as  the  case  may  be].     Con. 
Kule  313. 

.  The  original  J.  A.  Rule  96  had  at  (a)  the  words  "  in  the  manner 
practised  in  the  Court  of  Chancery,"  following  Bng.  It.  1875,  O.  16, 
r.  8  (1883,  R.  138).  The  words  in  brackets  are  not  in  the  Eng. 
Rules,  which,  as  respects  infants,  correspond  otherwise  with  the 
above. 

See  also  Rules  152,  153,  155  and  156. 

Infants  as  Plaintiffs.— By  the  practice  of  the  Court  of  Chan- Next; 
eery,  every  suit  or  application:  Cox  v.  Wright,  9  Jur.  N.  S.  981,  en  friend  of 
behalf  of  an  infant  must  be  by  next  friend,  who  properly  will  be  ir 
the  father  if  he  is  not  adverse  in  interest:  Woolf  v.  Pemberton,  6  Ch. 
D.  19;  but  who  need  not  be  a  relation:  Cross  v.  Cross,  8  Beav.  455; 
nor  a  solvent  person:  Re  McConnell,  3  Chy.  Ch.  423;  Horan  v.  Kellogg, 
10   C.    L.   T.   184;    and  therefore  need  not    give  security  for  costs: 
Fellows  v.  Barrett,  1  Keen,  119;  but  see  Swayn  v.  Follows,  18  Q.  B.    * 
D.  585;  but  may  not  be  a  married  woman:  Thynne  v.  St.  Maur,  34  Ch. 
D.  465;  nor  a  defendant:  Anon,  11  Jur.  258;  Payne  v.  Little,  13  Beav. 
114;  Re  Burges,  W.  N.  1883,  177,  unless  merely  a  formal  defendant: 
Taylor  v.  Taylor,  16  L.  J.  N.  C.  66. 

If  no  next  friend  is  named  a  motion  may  be  made  to  dismiss  the 
action,  with  costs  to  be  paid  by  the  solicitor:  Flight  v.  Holland,  4 
Russ.  298;  Dan.  Pr.  6th  ed.,  105. 

Where  a  suit  was  prosecuted  by  an  infant  without  a  next  friend, 
an  application  made  by  him  more  than  twelve  months  after  he  be- 
came of  age  to  set  aside  the  proceedings  was  refused:  Millson  v. 
Smale,  25  Ont.  144. 

If  an  action  is  brought  in  the  name  of  an  infant  by  a  married 
woman  as  next  friend,  the  course  is,  to  apply  to  have  her  removed, 
and  to  stay  proceedings  until  a  proper  next  friend  is  appointed: 
Mastin  v.  Mastin,  15  P.  R.  177. 

In  Nalder  v.  Hawkins,  2  M.  &  K.  248,  it  was  said  that  the  Court 
always  expected  next  friends  to  be  substantial  persons,  and  that 
they  should  be  relations,  connections  or  friends  of  the  family,  not 
mere  volunteers:  see  also  Foster  v.  Cautley,  10  Ha.  App.  24,  and 
Woolf  v.  Pemberton,  sup.;  but  see  cases  supra  and  infra. 

The  primary  object  of  requiring  the  infant  to  sue  by  next  friend  is 
not,  however,  that  defendants  shall  have  security  for  costs,  but  that 
there  may  be  some  one  before  the  Court  to  answer  for  the  propriety 
of  the  action,  and  through  whom  the  Court  may  compel  the 
obedience  of  its  orders.  Thus  even  where  the  natural  guardian  and 
next  friend  is  not  a  resident  of  Ontario,  infants  having  a  bona  fide 
cause  of  action  are  privileged  suitors,  and  the  same  rule  as  to 
security  for  costs  should  not  be  applied  as  in  the  case  of  adults: 
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Rule  197.  Roberts  v.  Couglilin,  18  P.  R.  94;  Scott  v.  Niagara,  etc.,  Co.,  15  P.  R. 
409.  In  the  latter  case  the  infant  and  the  next  friend  were  within 
Ontario,  but  that  would  not,  however,  seem  to  affect  the  question:  see 
Roberts  v.  Couglilin,  supra,  and  Rule  1198  (6). 

Circumstances  connecting  a  next  friend  too  closely  with  parties 
adverse  in  interest  may  render  him  an  improper  person,  and  liable  to 
be  removed,  though  nothing  is  alleged  against  his  character,  circum- 
stances or  conduct:  Re  Burgess,  Bottomley  v.  Burgess,  25  Ch.  D.  243. 
The  consent  of  the  next  friend  should  be  obtained  before  using  His 
name,  though  the  infant's  consent  is  unnecessary:  Worthan  v.  Pem- 
terton.  9  Jur.  291. 

As  to  obtaining  and  filing  the  written  authority  of  the  next 
friend  for  the  use  of  his  name  in  the  proceedings,  see  Rule  198. 

Notwithstanding  that  generally  anyone  may  sue  as  next  friend  of 
an  infant,  the  Court  will,  on  the  application  of  the  defendant,  or  of 
any  person  acting  as  next  friend  of  the  infant  for  the  purpose  of  the 
application:  Guy  v.  Guy,  2  Beav.  460,  institute  an  inquiry  as  to 
whether  the  suit  is  for  the  benefit  of  the  infant,  and  if  the  result 
shows  that  the  proceedings  are  not  for  the  benefit  of  the  infant,  the 
suit  may  be  stayed:  Anderton  v.  Yates,  5  DeG.  &  S.  202,  or  dis- 
missed with  costs,  to  be  paid  by  the  next  friend:  Fox  v.  Xinccrlcrop, 
1  Beav.  583;  Golds  v.  Kerr,  W.  N.  1884,  46;  and  see  Re  Elsom, 
Thomas  v.  Elsom,  W.  N.  1877,  177;  Mill  v.  Mitt,  20  C.  L.  J.  252. 

In  general  a  next  friend  is  as  to  costs  in  the  same  position  as  any 
other  litigant,  and  receives  or  pays  costs  personally  as  between  Tiim- 
self  and  defendant:  Smith  v.  Mason,  17  P.  R.  444;  unless  otherwise 
ordered:  Caley  v.  Catey,  25  W.  R.  528. 

As  to  whether  a  next  friend  is  entitled  to  solicitor  and  client  costs, 
see  Damant  v.  Hennell,  33  Ch.  D.  224. 

The  costs  of  an  unsuccesful  action  by  infants  by  their  next  friend 
claiming  a  share  of  a  testator's  estate,  by  the  alleged  forfeiture  of 
the  share  by  the  legatee  thereof  after  the  testator's  death,  were 
ordered  to  be  paid  by  the  next  friend,  and  not  out  of  the  testator's 
estate,  without  prejudice  to  the  claim  of  the  next  friend  to  be 
indemnified  out  of  the  shares  of  the  infants  when  they  should  come 
into  possession:  Smith  v.  Mason,  17  P.  R.  444. 

The  next  friend  of  an  infant  was  indemnified  against  the  costs  of 
an  appeal  to  the  Supreme  Court  ouj  of  the  infant's  estate,  where  the 
appeal  was  advised  by  more  than  one  counsel,  and  the  Court  of 
Appeal  was  not  unanimous:  Cottingham  v.  Cottingham,  11  P.  R.  13. 
Death  of  When  the  next  friend  dies  pending  the  action,  a  new  next  friend 
may  be  appointed  on  an  ex  parte  motion:  Dalit  v.  Daly,  9  L.  R.  Ir. 
383:  Dan.  Forms,  34. 

In  an  action  on  behalf  of  an  infant  by  a  next  friend  acting  with 
the  father's  authority,  the  father  died  and  the  mother,  the  testa- 
mentary guardian,  was  held  entitled  to  be  substituted  as  next  friend, 
though  no  charge  of  improper  conduct  had  been  made  against  the 
actual  next  friend:  Hutchinson  v.  Norwood,  31  Ch.  D.  237. 

Authority  The  next  friend  should  not  take  any  step  in  the  cause  in  the  name 
ceases^n  of  the  infant  after  he  attains  twenty-one,  for  the  infant  may 
attaining  abandon  the  suit:  Brown  v.  Weatherhead,  4  Ha.  122.  If  the  infant 
21.  adopts  the  proceedings  after  he  becomes  of  age,  he  becomes  liable 

for  all  the  costs  of  the  suit. 

Bemovalof  A  next  friend  who  refuses  to  appeal  may  be  removed:  Depuy  v. 
next  friend  Tfefef erg,  w.  N.  1880.  121. 
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The  next  friend  of  an  infant  plaintiff  may  obtain  leave  to  with-  Rules 
draw  upon  such  terms   as  the  circumstances  of  the  case  and  the  198,  199. 
welfare  of  the  infant  may  require,  and  subject  amongst  other  things  With- 
to  liability  to  the  opposite  party  for  costs  theretofore  incurred  in  drawal- 
case  the  Court  should  so  order:  Taylor  v.  Wood,  14  P.  R.  449.    Where 
a  next  friend  desires  to  withdraw,  the  defendant  may  move  to  stay 
proceedings  until  a  new  next  friend  is  named,  though  the  normal 
practice  is  for  the  next  friend  to  move:  Ib.     A  solicitor  should  not 
continue  an  action  in  the  name  of  a  next  friend  who  has  notified  Trim 
of  his  desire  to  withdraw:  76.     Semble,  if  a  next  friend  cannot  be 
found  to  prosecute  an  action  for  an  infant,  the  Court  in  a  proper 
case  may  appoint  the  Official  Guardian  to  act  as  next  friend:  Ib. 

A  compromise  cannot  be  forced  upon  infants  if  it  is  of  no  benefit  Compro- 
to  them,  even  though  agreed  to  by  their  counsel:  Rhodes  v.  8within~  mise- 
bank,  22  Q.  B.   D.  577;  or  if  it  is  contrary  to  the  opinion  of  their 
legal  adviser:  Re  Birchall,  Wilson  v.   Birchall,  16  Ch.  D.  41;  44  L. 
T.  113.  I 

Infants  as  Defendants.  —  Defendants  when  known  to  be  in- 
fants should  be  represented  by  a  guardian,  who,  in  an  action  in 
respect  of  an  estate  in  which  the  infant  is  interested  (see  Rule  152), 
or  for  recovery  of  lands,  goods  or  chattels  of  which  he  is  personally 
in  possession  (see  Rule  153),  will  be  the  Official  Guardian.  In  other 
cases  (see  Rules  154,  155),  a  guardian  should  be  appointed,  but  the 
appointment  of  a  guardian  is  not  imperative,  so  that'  the  want  of  one 
will  not  necessarily  invalidate  the  proceedings  after  judgment, 
where  the  interests  of  the  infant  appear  to  have  been  sufficiently 
protected:  see  Furnival  v.  Brooke,  49  L.  T.  134;  Stranghan  v.  Smith, 
19  Out.  558. 


Unless  otherwise  ordered,  before  the  name  of  any  consent  of 

j      .  ,,  .        ,       ,,      >J  next  friend 

person  is  used,  in  a  cause  or  matter,  as  next  mend  01  an  or  reiator 
infant  or  other  party  or  as  reiator,  such  person  shall  sign  tc 
a  written  authority  to  the  solicitor  for  that  purpose,  and 
the  authority  shall  be  filed  in  the  office  in  which  the  cause 
or  matter  is  commenced.     New. 


199  —  (1)  A  married  woman  may  sue  for  alimony  with-  Married 
out  a  next  friend. 

(2)  In  cases  not  provided  for  by  The  Married  Women's  ^9f°-m 
Property  Act,  a    married  woman    may  sue    by  her   next 
friend.     Con.  Rule  314. 

Not  the  same  as  the  Eng.  (1883)  R.  138. 

In  suits  for  alimony  a  wife  could  always  formerly  sue  alone;  and 
might  compromise  the  suit  and  deal  with  it  just  as  any  other  suitor 
can:  Vardon  v.  Vardon,  6  Ont.  719. 

Prior  to  The  Married  Woman's  Act  of  1872,  a  married  woman  could  Practice 
not    sue  at  law  without    her    husband  being  joined  as  co-plaintiff:  bf^|  Act 
Lush's  Prac.  (2nd  ed.)  33.     In  Equity  she  might  sometimes  be  sole 
plaintiff,  but  was  required  to  sue  by  next  friend.     It  had  long  been 
a  settled  rule  of  the  Court  of  Chancery,  that  whenever  the  husband 
and  wife  without  a  next  friend  sued  or  defended  together,  or  where 
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Rule  199  the  husband  sued  as  next  friend  of  his  wife,  the  suit  or  defence 
was  regarded  as  that  of  the  husband  alone,  and  would  not  prejudice 
any  future  claim  by  the  wife:  Wake  v.  Parker,  2  Keen,  59,  70; 
Hughes  v.  Evans,  1  S.  &  S.  185;  Mole  v.  Smith,  1  J.  &  W.  603. 
Where  the  suit  related  to  the  separate  property  of  a  wife,  she  was 
required  to  sue  by  next  friend,  otherwise  the  defendant  might  demur: 
Houlding  v.  Poole,  1  Gr.  206;  Blackburn  v.  McKinlay,  3  Chy.  Ch.  65; 
Wake  v.  Parker,  supra.  That  rule  applied  not  only  where  a  bill  was 
filed,  but  in  all  applications  made  exclusively  on  the  wife's  behalf: 
Re  Waugh,  15  Beav.  508;  Cooney  v.  Girvin,  1  Chy.  "Ch.  94;  and  this 
practice  was  not  altered  by  the  Judicature  Acts  in  England:  Roberta 
v.  Evans,  7  Ch.  D.  830.  Where  the  wife  sued  by  next  friend,  the 
husband  was  still  often  required  to  be  a  party,  and  he  was  usually 
made  a  defendant:  Wake  v.  Parker,  supra',  Roberts  v.  Evans.  1  Ch.  D. 
830;  see,  however,  Abouloff  v.  Oppenheimer,  47  L.  T.  702;  52  L. 
J.  Q.  B.  309;  unless  he  had  no  adverse  interest,  in  which  case  he 
might  be  co-plaintiff:  Meddotccroft  v.  Campbell,  13  Beav.  is  I;  licard- 
more  v.  Gregory,  2  H.  &  M.  491;  Davis  v.  Prout,  7  Beav.  288. 

So  where  a  suit  was  brought  against  a  married  woman  as  having 
separate  estate,  it  was  necessary  to  join  her  husband  and  generally 
the  trustees  of  such  estate  as  defendants:  see  Atwood  v.  Chichester, 
3  Q.  B.  D.  722;  Hancocks  v.  Lablache,  3  C.  P.  D.  197;  McFarlanc  v. 
Murphy,  21  Gr.  81;  Collett  v.  Dickenson,  11  Ch.  D.  687;  Flower  v. 
Duller,  15  Ch.  D.  665. 


M.  W.  Act 
of  1872. 


Suits  by 
married 
women. 


Suits 
against. 


A  change  was  introduced  in  1872,  by  The  Married  Womans  Pro- 
perty Act,  35  Viet.  c.  16  (see  Rev.  Stat.  1877,  c.  11T,.  sec.  20),  which 
was  as  follows: 

2O.  A  married  woman  may  maintain  an  action  in  her  own  name 
for  the  recovery  of  any  wages,  earnings,  money  and  property  by 
this  or  any  other  Act  declared  to  be  her  separate  property,  and  shall 
have  in  her  name  the  same  remedies,  against  all  persons  whomsoever 
for  the  protection  and  security  of  such  wages,  earnings,  money,  and 
property,  and  of  any  chattels  or  other  her  separate  property  for  her 
own  use,  as  if  such  wages,  earnings,  money,  chattels  and  property 
belonged  to  her  as  an  unmarried  woman,  and  any  married  woman 
may  be  sued  or  proceeded  against  separately  from  her  husband  in 
respect  of  any  of  her  separate  debts,  engagements,  contracts  or 
torts,  as  if  she  were  unmarried.  35  Viet.  c.  16,  s.  9. 

It  seems  to  have  been  established  in  Laicson  v.  Laidlaw,  3  Ont.  App. 
77,  that  the  personal  property  enjoyed  by  a  married  woman  under 
The  Married  Woman's  Property  Acts  of  1859  and  1872,  and  real  estate 
enjoyed  by  her  under  the  Act  of  1872,  were  her  "  separate  property  '' 
within  the  meaning  of  the  above  sec.  20,  so  as  to  enable  her  to  sue 
alone  in  respect  thereof. 

Dower  not  set  apart  was  held  to  be  separate  estate:  Douglas  v. 
Hutchinson,  6  Ont.  581. 

After  the  Act  of  1872  in  those  cases  in  which  it  allowed  a  married 
woman  to  be  sued  alone,  or  enabled  her  to  sue  without  a  next 
friend,  it  was  not  necessary  to  make  her  husband  a  party,  unless  he 
had  an  interest,  and  was  made  a  party  in  respect  of  that  interest: 
see  McFarlane  v.  Murphy,  21  Gr.  80;  Boustead  v.  Whitmore,  22  Gr. 
222;  Murdoch  v.  O'Sullivan,  25  Gr.  392;  but  if  the  husband  was  joined 
as  a  co-plaintiff,  the  wife  was  required  to  sue  by  next  friend,  other- 
wise the  rule  applied  that  the  suit  was  that  of.  the  husband:  Re 
Spencer  <&  McDonald,  19  Gr.  467;  Young  v.  Robertson,  2  Ont.  434. 
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The  Act  of  1872  enabled  a  wife  to  sue  alone  and  without  a  next  Rule  199. 
friend  in  relation  to  such  estate  only  as  by  that,  or  any  other  Act,  is 
declared  to  be  her  "separate  property":  Redman  v.  Brownscombe,  6 
P.  R.  84;  Hooper  v.  Maitland,  1  P.  R.  50.  If  the  property  did  jiot 
answer  the  description  of  separate  property,  she  was  compelled  to 
sue  by  her  next  friend:  Pruyn  v.  Soly,  7  P.  R.  44.  The  Act  of  1872 
was  then  the  only  Act  which  gave  the  quality  of  separate  estate  to 
unsettled  property  of  a  married  womaa;  and  whether  or  not  her 
unsettled  real  property  acquired  that  quality  depended  upon  whether 
the  marriage  took  place  before  or  after  2nd  March,  1872:  see  R.  S. 
O.  1877,  c.  125,  s.  20,  and  Godfrey  v.  Harrison,  8  P.  R.  272. 

Rule  97  of  the  original  J.  A.  1881,  was  the  next  step,  and  followed  Original 
in  a  great  measure,  but  was  also  an  extension  of  the  Act  of  1872.       Kule97. 

The  Act  of  1872  rendered  a  wife  capable  of  being  sued  at  law,  as 
before  the  Act  she  could  be  in  Equity,  separately  from  her  husband 
in  respect  of  her  separate  engagements,  contracts  or  torts;  but  it  was 
only  in  respect  of  her  separate  property,  or  her  contracts  in  regard 
to  any  separate  business  carried  on  by  her:  see  Berry  v.  Zeiss,  32  C. 
P.  231,  that  she  could  sue  alone.  The  original  Rule  97  enabled  her 
to  sue  alone,  not  only  in  respect  of  her  separate  estate,  but  also  in 
cases  relating  to  her  separate  engagements,  contracts  or  torts;  and 
by  leave  in  all  other  cases  in  which  theretofore  a  next  friend  was 
necessary,  upon  giving  security  for  costs,  if  the  Court  should 
think  fit. 

Under  the  corresponding  English  Rule  a  married  woman  in  receipt 
of  a  separate  income  of  £1,150  was  not  required  to  give  security  for 
costs  on  obtaining  leave  to  defend  separately:  Noel  v.  Noel,  13  Ch.  D. 
510.  So  a  married  woman  suing  alone  without  a  next  friend,  and 
having  sufficient  separate  property  to  pay  costs  of  the  action,  was 
not  required  to  give  security:  Brown  v.  North,  9  Q.  B.  D.  52. 

There  was  held  to  be  nothing  in  the  Rule  to  preclude  the  Court 
from  exercising  the  power  to  give  leave  after  action  brought:  Kings- 
man  v.  Kingsman,  6  Q.  B.  D.  122.  where  refusal  to  stay  an  action 
was  considered  equivalent  to  leave  to  sue  without  next  friend. 

On  1st  July,   1884,   The  Married  Woman's  Property  Act,   1884,   (47  Practice 
Viet.  c.   19),  (R.  S.  O.    1887,  c.  132),   came  into  operation,  and  the  QUd^cS' 
capacity  of  a  married  woman  to  sue  and  be  sued  was  thereafter  (and  132. 
until  13th  April,  1897),  governed  by  seciton  3  of  that  Act,  and  thence- 
forward a  married  woman  plaintiff  stood  in  the  same  position  so  far 
as  security  for  costs  was  concerned  as  any  other  plaitniff:  Threlfall 
v.  Wilson,  8  P.  D.  18,  though  she  had  no  separate  estate:  Re  Isaac, 
30  Ch.  D.  418;  and  even  though  the  cause  of  action  may  have  arisen 
prior  to  1st  July,   1884;  Severance  v.  Civil  Service  Supply,  48  L.  T. 
485;  James  v.  Barraud,  31  W.  R.  786;  49  L.  T.  300. 

Section  3  of  the  R.  S.  O.  1887,  c.  132,  as  contained  now  in  R.  S. 
O.  1897,  c  163,  s.  3,  (sub-sees.  3  &  4  applying  only  to  contracts  en- 
tered into  before  13  April,  1897),  is  as  follows:— 

3. — (1)  A  married  woman  shall  be  capable  of  acquiring,  hold- Married 
ing,  and  disposing  by  wTill  or  otherwise,  of  any  real  or  personal  woman  to 
property  as  her  separate  property,  in  the  same  manner  as  if  she0f  holding6 
were  a  feme  sole,  without  the  intervention  of  any  trustee.  property  as 

(2)  A  married  woman  shall  be  capable  of  entering  into   anda 
rendering  herself  liable  in  respect  of  and  to  the  extent  of   ner 
separate  property  on  any  contract,  and  of  suing  and  being  sued, 
in  all  respects  as  if  she  was  a  feme  sole,  and  her  husband  need 
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Rule  199. 


Contracts 
prior  to 
13th  April, 
1897. 


Contracts 
of  married 
women  to 
bind  all 
their 
separate 
estate. 


Except 
where 
restraint 
on  antici 
pation 
exists. 
56-57  V. 
(Imp.)  c 
63,  s.  1. 


not  be  joined  with  her  as  plaintiff  or  defendant,  or  be  made  a 
party  to  any  action  or  other  legal  proceeding  brought  by  or  taken 
against  her;  and  any  damages  or  costs  recovered  by  her  in  any 
such  action  or  proceeding  shall  be  her  separate  property;  and  any 
damages  or  costs  recovered  against  her  in  any  such  action  or 
proceeding  shall  be  payable  out  of  her  separate  property,  and 
not  otherwise. 

(3)  Every  contract   entered  into  by  a  married  woman    [prior 
to  the  13th  day  of  April,  1897],  shall  be  deemed  to  be  a  contract 
entered  into  by  her  with  respect  to  and  to  bind  her  separate  pro- 
perty, unless  the  contrary  is  shewn. 

(4)  Every  contract  entered  into   by  a  married   woman    [prior 
to  the  said   13th  day   of  April,   1897],   with  respect  to   and  to 
bind    her   separate   property,    shall   bind   not   only   the   separate 
property  which  she  was  possessed  of  or  entitled  to  at  the  date 
of  the  contract,  but  also  all  separate  property   which  she   [has 
since  acquired  or  may  hereafter  acquire.] 

This  section  is  similar  to  the  Eng.  Act  of  1882,  45  &  46  Viet.  c.  75. 

So  far  as  it  enlarged  the  liability  of  a  married  woman  or  her 
capacity  to  contract  it  was  not  retrospective.  Sub-sections  (3)  and 
(4)  prior  to  the  introduction  of  the  words  in  brackets  were  held  not 
to  be  retrospective  so  as  to  include  contracts  made  before  the  Act: 
Conolan  v.  Leyland,  27  Ch.  D.  632;  Turnbu.ll  v.  Fomnan,  15  Q.  B. 
D.  234;  Scott  v.  Wye,  11  P.  R.  93. 

Sub-sec.  (4)  did  not  enable  a  married  woman,  who  had  no  separate 
property,  to  contract  so  as  to  bind  separate  property  she  might  aVtrr- 
wards  acquire:  see  Re  Shakespear,  30  Ch.  D.  169;  Palliser  v.  Ourney, 
and  other  cases,  infra. 

By  60  Viet.  c.  22  (following  Imp.  Stat.  56  &  57  Viet.  c.  63),  an 
important  change  was  made  in  reference  to  the  contracts  of  married 
women  made  after  13th  April,  1897.  By  that  Act  (now  R.  S.  O.  1897, 
c.  163,  s.  4),  it  is  provided  as  follows: — 

4. — (1)  Every  contract  entered  into  by  a  married  woman  on  or 
after  the  13th  day  of  April,  1897,  otherwise  than  as  an  agent: 

(a)  Shall  be  deemed  to  be  a  contract  entered  into  by  her  with 
respect  to  and  to  bind  her  separate  property  whether  she 
is  or  is  not  in  fact  possessed  of  or  entitled  to  any  separate 
property  at  the  time  when  she  enters  into  such  contract, 
and  it  shall  not  be  necessary  in  any  proceeding  to  prove 
that  she  had  any  separate  property  at  the  time  when  such 
contract  was  entered  into,  or  subsequently; 

(6)  Shall  bind  all  separate  property  which  she  may  at  the  time- 
or  thereafter  possess  or  be  entitled  to;  and 

(c)  Shall  also  be  enforceable  by  process  of  law  against  all  pro- 
perty which  she  may  thereafter  while  discovert  possess  or 
be  entitled  to. 

(2)  Nothing  in  this  section  contained  shall  render  available  to 
satisfy  any  liability  or  obligation  arising  out  of  such  contract 
any  separate  property  which  she  is  restrained  from  anticipating. 
60  Viet.  c.  22,  s.  1. 
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Section  15  of  R.  S.  O.  c.  1G3,  is  as  follows:—  Rule  199. 

15.  Every  woman,  whether  married  before  or  after  this  Act,  Kennedies 
shall  have  in  her  own  name  against  all  persons  whomsoever,  in-°0™^rif^ 
eluding  her  husband,  the  same  remedies  for  the  protection  and  protection 
security  of  her  own  separate  property,  as  if  such  property  be-^its®-of 
longed  to  her  as  a  feme  sole,  but,  except  as  aforesaid,  no  husband  separ^te 
or  wife   shall  be  entitled   to  sue  the  other  for  a  tort.     In  any  property, 
proceeding  under  this  section  it  shall  be  sufficient  to  allege  such 
property  to  be  her  property;  and  in  any  proceeding  under  this 
section  a  husband  and  wife  shall  be  competent  to  give  evidence 
against  each  other.    R.  S.  O.  1887,  c.  132,  s.  14. 
This  last  section  seems  to  apply  in  the  case  of  all  married  women, 
whether  married  before  or  after  1st  July,  1884,  to  enable  them  to 
sue  or  be  sued  alone  after  that  date,  whether  in  respect  of  a  cause 
of  action  arising  before  or  after  that  date:  James  v.  Barraud,  49  L. 
T.  300;  31  W.  R.  786,  (an  action,  for  trespass  committed  before  the 
Act,  brought  in  her  own  name) :  Gloucester,  etc.  v.  Phillips,  12  Q.  B.  D. 
533;  (an  action  of  contract):   Weldon  v.  Winslow,  13   Q.   B.  D.  78"4; 
Weldon  v.  DeBathe,  14  Q.  B.  D.  339;  Lowe  v.  Fox,  15  Q.  B.  D.  667, 
(actions  for  torts). 

Under  47  Viet.  c.  19,  s.  22  (repealed  by  R.  S.  O.  1887),  the  right  to 
sue,  and  the  liability  to  be  sued  under  the  Act  of  1872  were 
preserved:  see  Scott  v.  Wye,  11  P.  R.  93. 

Time  under  the  Statute  of  Limitations  runs  from  the  commence- 
ment of  the  Act  against  a  married  woman  liable  at  that  date: 
Weldon  v.  Neal,  32  W.  R.  828;  51  L.  T.  289;  see  also  Re  Lady 
Hastings,  35  Ch.  D.  94. 

A  husband  may  bring  an  action  against  his  wife  for  money  lent 
and  for  money  paid  at  her  request  after  marriage:  Butler  v.  Butler, 
14  Q.  B.  D.  831;  affirmed  in  appeal,  16  Q.  B.  D.  374;  see  McGregor  v. 
McGregor,  20  Q.  B.  D.  529;  and  a  wife  may  sue  her  husband  to 
recover  possession  of  her  real  estate:  Till  v.  Till,  15  Ont.  133. 

Possession     of     Separate     Estate     as     a     Pre-requisite     to  Liability 
Capacity  to   Contract.— R.    S.   O.    1877,    c.    125   s.   20,    was   teld^J^J^* 

to  affect  procedure  only,  and  not  to  render  a  married  wo-si0nof  sep- 
man  liable  in  respect  of  her  contracts  except  in  the  same  arate  es- 
way  as  she  was  formerly  liable  in  Equity,  that  is  to  say, 
her  liability  was  made  to  depend  upon  the  possession  of  separ- 
ate estate;  and  that  fact  was  therefore  required  to  be  alleged: 
Darling  v.  Rice,  1  Ont.  App.  46;  Standard  Bank  v.  Boulton,  3  Ont. 
App.  93;  see  Field  v.  Me  Arthur,  25  C.  P.  167;  27  C.  P.  15.  See  also 
per  Bramwell,  L.J.,  Atwood  v.  Chichester,  8  Q.  B.  D.  723;  and 
Durrani  v.  Ricketts,  3  Q.  B.  D.  177.  These  authorities  were  follow- 
ed in  subsequent  cases,  though  not  without  expressions  of  dissent  on 
the  part  of  some  of  the  Judges:  see  Clarke  v.  Creighton,  45  IT.  C.  Q. 
B.  514;  Griffin  v.  Patterson,  45  IT.  C.  Q.  B.  536;  Hessin  v.  Baine.  2 

Ont.  302;  G- —  v.  R ,  9  P.  R.  174,  and  Anon,  1  C.  L.  T.  730.     Soe 

also  Jones  v.  Elderton,  W.  N.  1884,  39,  and  Dingman  v.  Harris,  26 
Ont.  84. 

It  was  at  first  supposed  that  the  intention  of  the  English  Act  of 
1882,  and  of  the  above  Ontario  Act  of  1884,  was  to  make  the 
material  change  that  the  power  of  suing  and  being  sued,  in  respect 
of  a  contract,  should  be,  as  in  the  case  of  a  feme  sole,  not  regulated 
by  the  possession  of  separate  estate,  and  some  of  the  earlier  cases 
decided  in  England  tinder  the  Act  of  1882  tended  to  shew  that  the 
plaintiff  need  not  aver  the  possession  of  separate  estate  as  the 
foundation  of  her  right  to  sue;  that  the  married  woman  might  bp 
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Rule  199.  sued  "  as  if  she  were  a  feme  sole,"  and  unless  she,  by  pleading, 
raised  the  question  of  separate  estate  or  of  its  being  bound,  judgment 
might  be  "recovered  against  her";  but  that  since  "any  damages 
or  costs  recovered  against  her,"  are  to  be  "  payable  out  of  lier 
separate  property  and  not  otherwise,"  execution  could  only  issue 
against,  and  therefore  only  in  the  event  of  her  possessing,  such 
separate  property:  see  Gunston  v.  Maynard,  75  L.  T.  Jour.  1<»2, 
Brown  v.  Morgan,  12  L.  R.  Ir.  122;  and  Perks  v.  Mylrea,  \V.  X.  1884, 
64,  in  which  the  apparently  conflicting  decision  in  Moore  \.  Mulligan, 
W.  N.  1884,  34,  is  explained:  The  Quebec  Bank  v.  Radford,  10  P.  R. 
619.  The  cases  were,  however,  not  uniform,  and  later  cases  were 
not  consistent  with  this  view:  Jones  v.  Elderton,  W.  N.  1884,  39; 
Gloucestershire  Banking  Co.  v.  Phillips,  12  Q.  B.  D.  533;  Re  Shakt*- 
spear,  Deakin  v.  Lakin,  30  Ch.  D.  169;  and  it  is  to  be  observed  that  in- 
Ounston  v.  Maynard,  supra,  it  was  shewn  that  the  defendant  had 
separate  estate. 

When  the  point  came  before  the  Court  of  Appeal,  however,  it  was 
decided  that  the  disability  of  a  married  woman  to  contract  was  only 
removed  by  the  Act,  so  as  to  enable  her  to  enter  into  a  binding 
contract  in  respect  of  her  separate  property.  If  she  had  no  separate 
property  she  could  not  contract.  A  plaintiff,  therefore,  alleging  in 
his  statment  of  claim  a  contract  by  a  married  woman  made  before 
13th  April,  1897,  must  allege  and  prove  the  existence  of  separate 
property,  at  the  time  of  entering  into  the  alleged  contract:  Pallixa- 
v.  Gurney,  19  Q.  B.  D.  519;  Tetley  v.  Griffith,  36  W.  R.  96;  57  I,.  T. 
673;  Meager  v.  Pellew,  14  Q.  B.  D.  973;  Beckett  v.  Tasker,  19  Q.  B. 
D.  7;  Stogaon  v.  Lee,  1891,  1  Q.  B.  661. 

In  England  the  Central  Office  Practice  Rules  provided  specially 
(see  (5),  Snow  &  Winstanley  Ann.  Prac.  1894,  p.  1169),  that  when 
a  married  woman  sues  alone,  or  is  sued,  it  must  appear  upon  the 
face  of  the  writ  that  she  is  suing,  or  being  sued,  in  respect  of  her 
separate  estate.  There  is  no  corresponding  provision  in  the  Ont. 
Rules,  but  the  construction  placed  upon  the  Act  is,  as  in  England, 
that  a  married  woman  must  as  regards  contracts  made  prior  to  13th 
April,  1897,  at  the  time  of  entering  into  such  contract  have  separate 
estate  to  found  a  liability  on  the  contract,  and  when  the  action  is 
founded  on  such  a  contract  a  plaintiff  must  allege  and  prove  the 
existence  of  separate  estate  in  respect  of  which  she  was  entitled  to 
contract:  Molsons  Bank  v.  Drew,  9  C.  L.  T.  167;  Moore  v.  Jacksov.  16 
Ont.  App.  431;  (see  22  S.  C.  R.  210,  where  the  Court  of  Appeal  was 
reversed  as  to  what  constituted  separate  estate);  Bank  of  Commerce  v. 
Woodcock,  13  P.  R.  242,  aad  it  must  be  property  in  respect  to  which 
she  might  reasonably  be  deemed  to  have  contracted;  the  clothes  of 
herself  and  her  children  purchased  with  the  income  of  her  properly 
subject  to  a  restraint  on  anticipatioi  were  held  not  to  be  such  pro- 
perty: Leak  v.  Driffield,  24  Q.  B.  .D.  98;  so  where  at  the  time  of 
covenant  to  pay  £400,  the  separate  estate  of  the  married  woman 
was  only  £3  or  £4,  it  wis  held  that  there  wras  no  presumption  that 
the  contract  had  reference  to  separate  estate  so  insignificant  com- 
pared with  the  covenant:  Braunstein  v.  Lewis,  65  L.  T.  449.  So, 
also,  personal  estate  settled  upon  a  married  woman  for  life,  without 
power  of  anticipation,  and  after  her  death  to  such  uses  as  she  might 
by  deed  or  will  appoint,  and  in  default  of  appointment  then  over, 
no  income  from  which  had  accrued  at  the  time  of  the  contract,  was 
held  not  to  be  separate  property  in  reference  to  which  she  could  be 
presumed  to  have  contracted:  Gordon  v.  Warren,  24  Ont.  App.  44. 
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A  gift  to  separate  use  will  not  be  implied  from  the  mere  existence  Rule  199- 
of  a  restraint  on  anticipation:  Stogdon  v.  Lee,  1891,  1  Q.  B.  661. 

The  possession  only  of  separate  estate  which  is  subject  to  a  re- 
straint on  anticipation,  will  not  be  sufficient  to  support  a  contract 
made  before  13th  April,  1897:  Beckett  v.  Tasker,  and  other  cases, 
infra. 

But  a  married  woman  was  held  to  be  possessed  of  separate  estate, 
and  to  have  contracted  with  reference  to  it,  where  she  had  been  in- 
formed by  a  relative  that  his  will  was  in  her  favour,  and,  three  days 
before  his  death,  she  made  the  promissory  note  sued  on:  Mulcahy 
v.  Collins,  25  Ont.  241. 

The  following  have  also  been  considered  separate  property  in 
respect  of  which  a  married  woman  could  contract  prior  to  13th 
April,  1897:  Jewellery  formerly  supplied  and  wardrobe  of  dresses, 
in  an  action  for  the  price  of  jewellery:  Banner  v.  Lyon,  38  W.  R.  541; 
damages  awarded  to  a  wife  in  an  action  of  the  husband  and  wife  for 
an  injury  to  the  wife:  Beasley  v.  Roney,  1891,  1  Q.  B.  509;  the 
married  woman's  earnings  in  a  trade  or  occupation  in  which  her 
husband  has  no  proprietary  interest:  Robertson  v.  Laroque,  18  Ont. 
469,  474;  an  interest  in  personal  property  given  to  her  by  her  husband 
during  coverture:  Trusts  Corporation  of  Ontario  v.  Clue,  28  Ont.,  16. 
A  policy  on  the  life  of  her  husband,  effected  by  him  for  her  benefit, 
is  the  wife's  separate  estate,  and  is  assignable  by  her  in  her 
husband's  lifetime:  Graham  v.  Canada  Life  Ass.  Co.,  24  Ont.  607;  so 
is  a  claim  against  her  husband  for  the  proceeds  of  her  land  sold  by 
him  and  for  wThich  he  has  failed  to  account:  Briggs  v.  Willson,  24 
Ont.  App.  521. 

A  married  woman  having  separate  estate  may  enter  into  a  contract 
jointly  with  others  (including  her  husband:  Hoare  v.  Niblett,  1891,  1 
Q.  B.  781),  and  semble,  if  she,  having  no  separate  estate,  is  not  liable, 
the  other  contractors  are  nevertheless  liable:  Ding  man  v.  Harris,  26 
Ont.  84. 

As  to  contracts  made  since  13  April,  1897,  by  a  married  woman,  Effect  in 
it  is  no  longer  necessary  to  allege  or  prove  the  existence  of  separate  thisrespect 
property,  either  at  the  date  of  the  contract  or  subsequently:  see  II.  Q    ^^  ' 
S.  O.  c.  163,  s.  4,  supra.  c/132. 

The  Act,  in  enlarging  the  capacity  of  a  married  woman  to  take 
property,  as  her  separate  property,  has  changed  the  former  rule  in 
respect  to  a  gift  to  a  husband,  his  wife  and  a  third  party,  so  that 
now  the  husband  and  wife  do  not  take  one  moiety,  and  the  third 
party  the  other  moiety,  but  each  takes  one-third:  Re  March,  24  Ch. 
D.  222;  Re  Dixon,  42  Ch.  D.  306;  Re  Wilson  &  Incandescent  Light  Co., 
20  Ont.  397;  Thornley  v.  Thornley,  1893,  2  Ch.  229;  68  L.  T.  199; 
but  see  Re  Jupp,  39  Ch.  D.  148;  59  L.  T.  129,  and  11  C.  L.  T.  $7, 
153,  157;  13  C.  L.  T.  177. 

Where  a  wife  is  sued  on  a  contract  made  before  marriage  (whether  rn  an 
before  or  after  13th  April),  there  is  no  need  to  shew  the  possession  action  on  a 
of  separate  estate  at  the  time  of  entering  into  the  contract  or  at  the  ^adelbe- 
time  of  judgment:  Downe  v.  Fletcher,   21   Q.  B.   D.   11;  more  fully  fore  mar- 
reported,  59  L.  T.  180.    Judgment  in  such  case  will  not  be  restricted  riage. 
to  property  not  subject  to  any  restraint  on  anticipation,  as  in  Scott 
v.  Morley,  infra:  RoMnson  v.  Lynes,  1894,  2  Q.  B.  D.  577;  see  Dowma 
v.  Fletcher,   59  L.  T.  181,  per  Lord  Coteridge;  and  Axford  v.  Reid, 
22  Q.  B.  D.  548,  decided  under  the   English  M.  W.  Act  of  1870; 
Re  Teasdall  v.  Brady,  18  P.  R.  104. 
J.A.— 22 
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Rule  199.        Enforcement    of   Judgment   Against   a   Married   Woman. — 

Before  13th  In  the  case  of  a  contract  entered  into  before  13th  April,  1897,  both 
April,  1897.  separate  property  at  the  date  of  the  contract,  and  all  separate  pro- 
perty thereafter  acquired,  will  be  liable  to  satisfy  any  judgment  re- 
covered: see  R.  S.  O.  c.  163,  s.  3  (4). 

After  13th  In  the  case  of  a  contract  entered  into  by  a  married  woman  on  or 
April,  1897.  after  13th  April,  1897,  otherwise  than  as  an  agent,  all  separate  pro- 
perty which  she  may  at  the  time  or  thereafter  possess  or  be  entitled 
to  is  bound,  and  the  contract  is  also  enforceable  by  process  of  law 
against  all  property  which  she  may  thereafter  while  discovert 
possess  or  be  entitled  to:  /&.,  sec.  4  (1  6,  c). 


Form  of 
judgment 
under  Act 
of  1872. 


Under  pre- 
sent Act. 


In  England  before  the  Act  of  1882,  and  in  Ontario  before  the  Act  of 
1884,  the  form  of  judgment  against  a  married  woman  was  for  an  in- 
quiry as  to  the  separate  estate  which  she  had  at  the  time  of  the  con- 
tract, and  still  has,  with  a  declaration  that  the  claim  in  question  may 
be  recovered  out  of  it:  see  Picard  v.  Hine,  L.  R.  5  Chy.  274;  McQueen 
v.  Turner,  30  W.  R.  80;  30  W.  R.  428:  Davis  v.  Bellenden,  46  L.  T.  797; 
Robinson  v.  Pickering,  50  L.  J.  Chy.  527;  Gallagher  v.  Nugent,  8  L.  K. 
Ir.  353;  Darrant  v.  Ricketts,  8  Q.  B.  D.  177;  King  v.  Lucas,  23  Ch.  1  >. 
712,  and  a  receiver  of  it  might  be  appointed  by  the  same  order:  Re 
Peace  v.  Waller,  24  Ch.  D.  405.  A  charge  by  a  married  woman  upon 
her  separate  estate  was  held  sufficient  evidence  of  separate  estate  to 
entitle  plaintiff  to  an  inquiry:  London  Discount  Alliance  Co.  \.  AY/r. 
1  Cab.  &  El.  5.  In  Ontario  under  the  Act  of  1S7i_»  tin-  judgment  v 
similar:  Lawson  v.  Laidlaw,  3  Ont.  App.  91,  92;  Wallace  \.  Hnt<-hin- 
son,  3  Ont.  398. 

The  form  of  judgment  against  a  married  woman  as  settled  in 
Scott  v.  Morley,  20  Q.  B.  D.  132,  is  as  follows,  and  is  still  the  form 
in  use  under  the  present  Act: 

"It  is  adjudged  that  the  plaintiff  recover  $  and  costs  to  be 
taxed  against  the  defendant,  such  sum  and  costs  to  be  payable  out  of 
her  separate  property  as  hereinafter  mentioned  and  not  otherwise; 
and  it  is  ordv-red  that  execution  herein  be  limited  to  the  separate 
property  of  the  said  defendant  not  subject  to  any  restriction  against 
anticipation,  unless  by  reason  of  s.  19  [now  sec.  21  of  R.  8.  O.  c.  168],  of 
The  Married  Woman's  Property  Act,  such  property  shall  be  liable  to 
execution  notwithstanding  such  restriction." 

See  also  Quebec  Bank  v.  Radford,  10  P.  R.  (519;  Tiirnlitill  v.  Fnnmui, 
15  Q.  B.  D.  234;  Kinncar  v.  Blue,  10  P.  R.  4(55;  Cameron  v.  Ruther- 
ford, Ib.  620. 

The  judgment  has  been  said  not  to  subject  tho  married  woman  to 
a  "personal"  liability,  but  only  to  a  "proprietary"  liability;  per 
Bo  wen,  L.J.,  in  Scott  v.  Morley,  20  Q.  B.  D.  at  p.  128;  and  see  In  re 
Hetcett,  1895,  1  Q.  B.  328:  72  L.  T.  60;  but  in  Holtby  v.  Hodgson.  24 
Q.  B.  D.  105,  it  was  said  that  this  was  only  a  short  and  compendious 
way  of  saying  that  the  judgment  must  be  executed  against  her  pr°- 
perty,  not  her  person:  see  also  Van  Wart  v.  Burland,  17  C.  L.  T. 
68,  and  McLeod  v.  Emigh,  12  P.  R.  45,  doubted  in  Re  Teasdalc  v. 
Brady,  18  P.  R.  104.  The  judgment  is,  in  other  words,  a  personal 
judgment  though  it  can  only  be  enforced  against  her  property:  Pelton 
v.  Harrison,  1891,  2  Q.  B.  422;  65  L.  T.  845. 

As  to  how  far  a  married  woman  is  subject  to  the  provisions  of 
The  Division  Oourts  Act  (R.  S.  O.  c.  60,  s.  247),  relating  to  judgment 
summonses,  see  McLeod  v.  Emigh,  supra;  Aylesford  v.  G.  W.  R.,  1892,  2 
Q.  B.  626;  Re  Teasdall  v.  Brady,  18  P.  R.  104. 
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With  regard  to  all  her  property,  other  than  that  settled   to  her  Ride  199. 
separate  use  with  a  restraint  on  anticipation,  a  judgment  operates  Property 
against  a  married  woman  just  as  it  would   against  an  unmarried  not  subject 
woman:  Holtby  v.  Hodgson,   supra,  afc  p.  107;  Hood-Barrs  v.   Hertott™w™** 
1897,  A.   C.  177;   see  also  Cox  v.  Bennett,   1891,   1  Ch.  617;   but  it  pation. 
does  not  even  after  her  husband's  death  bind  her  personally  to  pay 
the  debt,  as  if  she   were  a  feme  sole  at  the  time  of  its  recovery: 
Pelton  v.   Hartrison,  1891,  2  Q.  B.  422;  In  re  Hewett,  1895,  1  Q.  B. 
328. 

The  law  remains  as  before  1887,  that  separate  property  whicfi  is  Property 
subject  to  a  restraint  on  anticipation,  is  not  separate  property  upon  J^^t 
which  a  judgment  can  operate  (unless  such  restraint  exists  under  any 
settlement  of  her  own  property  made  by  herself) :  Bursill  v.  Tanner,  13 
Q.  B.  D.  691;  Myles  v.  Burton,  14  L.  R.  Ir.  258;  Scott  v.  Morley,  20  Q. 
B.  D.  120;  Beckett  v.  Tasker,  19  Q.  B.  D.  7;  see  also  Pike  v.  Fitzgiblon, 
17  Ch.  D.  454;  Smith  v.  Lucas,  18  Ch.  D.  531;  Re  Hedgeley,  34  Ch.  D. 
385;  Re  Dixon,  35  Ch.  D.  4;  Smith  v.  WMtlock,  34  W.  R.  414;  Roberts  v. 
Watkins,  46  L.  J.  Q.  B.  552;  Re.  Glanville,  31  Ch.  D.  532;  Re  Andrews, 
80  Ch.  D.  159;  even  after  the  removal,  by  the  death  of  the  husband, 
of  the  restraint  on  anticipation:  Pelton  v.  Harrison,  1891,  2  Q.  B. 
422;  except  (under  R.  S.  O.  c.  163,  s.  21),  in  the  case  of  a  ju3g- 
ment  on  a  contract  entered  into  before  marriage:  see  cases 
supra;  and  the  judgment  cannot  be  enforced  by  any  kind  of 
process  (receiver,  sequestration,  or  otherwise),  against  property 
subject  to  a  restraint  on  anticipation,  accruing  due  after  the  date 
of  the  judgment:  Hood-Barrs  v.  Cathcart,  1894,  2  Q.  B.  559; 
Loftua  v.  Heriot,  1895,  2  Q.  B.  212;  73  L.  T.  167;  Hood-Barrs  *v. 
Heriot,  1897,  A.  C.  177;  Whiteley  v.  Edwards,  1896,  2  Q.  B.  48;  74  L. 
T.  720;  Colycr  v.  Isaacs,  77  L.  T.  198.  Thus  income,  which  is 
subject  to  a  restraint  on  anticipation,  accrued  before  the  date  of 
the  judgment,  but  not  paid  over  to  the  married  woman  (but 
not  income  accrued  after  the  judgment)  can  be  reached  by  the 
appointment  of*  a  receiver:  Loftus  v.  Heriot,  supra;  Hood-Barrs  v. 
Heriot,  1897,  A.  C.  177. 

The  restraint  on  anticipation  though  suspended  on  a  married 
woman  becoming  discovert  revives  on  her  subsequent  re-marriage: 
Stroud  v.  Edwards,  77  L.  T.  280. 

The  execution  by  a  married  woman  of  a  general  power  of  appoint- 
ment by  will  makes  the  property  appointed  liable  to  meet  her  debts', 
see  sec.  8  of  R.  S.  O.  c.  163;  Re  Ann,  1894,  1  Ch.  549;  70  L.  T.  273. 
This  was  not  the  case  before  the  Act  of  1887,  and  the  section  does 
not  apply  in  the  case  of  a  contract  entered  into  before  that  Act: 
Re  Roper,  59  L.  T.  208. 

A  plaintiff  cannot  by  postponing  the  entry  of  his  judgment  make 
available  income  not  accrued  due  before  the  time  when  he  became 
entitled  to  enter  judgment:  Colyer  v.  Isaacs,  77  L.  T.  198. 

A  writ  of  sequestration  against  the  "  estate  and  effects  "  was  held 
to  be  in  proper  form,  but  would  only  operate  on  separate  property, 
not  subject  to  any  restraint  on  anticipation:  Hyde  v.  Hyde,  59  L.  T. 
529;  36  W.  R.  708;  Hood-Barrs  v.  Cathcart,  etc.,  supra. 

The  property  liable  may  be  reached  in  execution  in  the  usual  way,  Execution, 
as  in  the  case  of  any  other  judgment  debtor:  Barker  v.  Westover,  5 
Ont.  121-2;  Lawson  v.  Laidlaw,  supra;  and  see  Perks  v.  Mylrea,  W.  N. 
1884,  64;  Peace  v.  Waller,  24  Ch.  D.  405;  and  a  direction  in  a 
judgment  that  an  inquiry  be  made  as  to  separate  estate  exigible, 
does  not  authorize  the  examination  of  any  person  other  than  the 
debtor  or  other  person  examinable  under  Rules  900-910:  Hood-Barrs 
v.  Heriot,  Ex  p.  Blyth,  1896,  2  Q.  B.  338. 
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Enle  199.  In  actions  in  this  Province  against  a  married  woman  for  a  tort  corn- 
Actions  of  mitted  by  her,  it  was  held  under  the  Act  of  1872  that  the  husband 
tort.  was  not  a  proper  party,  but  the  wife  was  to  be  sued  alone,  and  that 

her  liability  was  not  dependent  upon  her  possession  of  separate 
estate:  Amer  v.  Rogers,  31  C.  P.  195;  Barker  v.  Westover,  supra;  but 
see  Lee  v.  Hopkins,  20  Ont.  666.  This  seems  to  be  in  accordance  with 
the  opinions  expressed  by  Hagarty,  C.J.,  in  Stone  v.  Knapp,  29  C.  P. 
609,  Spragge,  C.,  in  McFarlane  v.  Murphy,  and  Wilson,  J.,  in  Wayin-r 
v.  Jefferson,  37  Q.  B.  577,  578.  Under  the  present  Act  it  is  held  in 
England  that  the  husband  and  wife  may  be  sued  jointly,  or  the 
wife  may  be  sued  alone,  for  torts  committed  by  her  after  marria.Lrc: 
Seroka  v.  Katteriburg,  17  Q.  B.  D.  177;  see  Scott  v.  Morley,  20  Q.  B. 
D.  at  p.  125;  Bahin  v.  Hughes,  31  Ch.  D.  390;  but  as  to  the  law  in 
Ont.  see  Amer  v.  Rogers,  supra',  Lee  v.  Hopkins,  20  Ont.  6(5(5. 

In  actions  by  a  married  woman  for  a  tort  suffered  by  her,  un- 
connected with  her  separate  estate,  her  husband  was,  even  after  the 
Act  of  1872,  required  to  be  a  party  plaintiff:  see  Amer  v.  Rogers,  31 

C.  P.  199;  but  under  the  present  Act  it  would  seem  that  the  wife 
may  sue  alone:  Weldon  v.  Winslow,  13  Q.  B.  D.  784;  Spahr  v.  Bc<n\. 
18  Ont.  70. 

A  married  woman  in  sole  occupation  of  a  house  bought  by  her  out 
of  her  own  earnings  may  sue  alone,  without  her  husband,  in  an 
action  for  trespass:  Weldon  v.  De  Bathe,  14  Q.  B.  D.  339. 

Next  It  is   not  easy  to  see   what  cases   are  not  provided   for  by   The 

friend.         Married  Woman's  Property  Act,  and  in  which,  therefore,  under  clause 

(2)  of  the  present  Rule,  a  married  woman  may  sue  by  next  friend. 

The  Act  (sec.  3  (2))  renders  a  married  woman  capable  of  suing  and 

liable  to  be  sued  "  in  all  respects  as  if  she  were  a  feme  sole." 

It  is  also  left  in  doubt  whether  in  cases  where  a  next  friend  may 
be  necessary  the  practice  formerly  existing  in  Chancery  applies, 
such  as  for  instance  the  rule  that  the  next  friend  must  be  a  solvent 
person:  see  Re  Thompson,  Stevens  v.  Thompson,  38  Ch.  D.  317. 

Where  a  next  friend  is  necessary,  his  written  authority  to  the  soli- 
citor must  be  filed:  see  Rule  398. 

The  following  summary  of  the  principal  decisions  under  the  former 
practice  may  still  be  useful: — 

Objection        The  defendant  may  raise  the  question  of  want  of  next  friend  by 
for  want  of  motion  to  stay  proceedings  till  a  next  friend  is  appointed:  McPhcrson 
next  friend,  v    McCale,   1  Chy.  Ch.  250;  Pruyn  v.  Soby,  7  P.  R.  44;  Abouloff  v. 
11  Oppenheimer,  47  L.  T.  702;  52  L.  J.  Q.  B.  309;  and  formerly  by  de- 
murrer: Jessop  v.  McLean,  15  Gr.  489;  Blackburn  v.  McKinlay,  3  Chy. 
Ch.  65;  but  a  demurrer    would    not    now    be  a  proper    course:  see 
Young  v.  Robertson,  2  Ont.  434,  and  notes  to  Rules  259-261. 

The  question  whether  a  next  friend  was  necessary  was  not  allowed 
to  be  raised  upon  a  motion  to  limit  the  time  for  the  appointment  of  a 
new  next  friend.  The  original  order  was  required  to  be  first 
rescinded:  Olmstead  v.  Rutherford,  7  P.  R.  140,  and  see  Shelley  v. 
Goring,  8  P.  R.  36;  Webster  v.  Leys,  10  P.  R.  86;  5  Ont.  599;  and 
Re  Thompson,  Stevens  v.  Thompson,  38  Ch.  D.  317. 

The  objection  was  on  which  Tormerly  might  be  waived  by  conduct, 
as  it  stands  on  the  same  footing  as  the  right  to  security  for  costs: 
Mallory  v.  Mallory,  7  P.  R.  446;  but  see  now  Martano  v.  Mann,  14  Ch. 

D.  419,  where  it  was  held  that  since  the  Judicature  Acts  the  Court 
has  a  judicial  discretion  to  direct  security  for  costs  to  be  given   at 
any  time,  and  that  the  old  rule  ns  to  waiver  by  step  taken  is  abro- 
gated: see  also  note  to  Rules  1198,  et  seq. 
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If  the  next  friend  is  not  appointed  in  a  reasonable  time,  a  motion  Ruie  200. 
may  be  made  to  limit  the  time  therefor,  or,  in  default,  that  the 
action  be  dismissed:  McPherson  v.  McCabe,  supra.  The  time  limited 
is  the  same  as  upon  an  application  to  limit  the  time  for  furnishing 
security  for  costs;  as  to  which  see  Rule  1202,  and  Grant  v.  Winches- 
ter, 6  P.  R.  56. 

A  defendant  cannot  act  as  next  friend  of  a  married  woman  plain- 
tiff: Payne  v.  Little,  13  Beav.  114;  Bennett  v.  Sprague,  4  C.  L.  J.  45; 
see  Lewis  v.  Nobbs,  8  Ch.  D.  591;  except  perhaps  a  merely  formal 
defendant:  Taylor  v.  Taylor,  16  L.  J.  N.  C.  66.  The  next  friend 
must  be  a  person  of  substance,  as  he  is  liable  for  the  costs:  Hind 
v.  Whitmore,  2  K.  &  J.  458;  Rann  v.  Lawless,  1  Ohy.  Ch.  333-;  Van 
Winkle  v.  Chaplin,  2  Chy.  Ch.  98;  Re  Thompson,  Stevens  v.  Thompson, 
38  Ch.  D.  317.  If  not  solvent  an  order  may  be  made,  on  motion  of 
defendant,  to  stay  proceedings  till  a  new  next  friend  be  appointed 
or  security  for  costs  given:  Stovel  v.  Coles,  3  Chy.  Ch.  421.  Where 
such  an  order  had  been  made  and,  not  being  complied  with,  the 
action  was  dismissed  with  costs,  a  second  action  by  another  next 
friend  was  stayed  till  the  costs  of  the  first  were  paid:  Re  Payne, 
Randle  v.  Payne,  23  Ch.  D.  288. 

A  next  friend  of  a  married  Woman  plaintiff  must  be  authorized 
to  act  as  such,  otherwise  the  action  may  be  dismissed  on  the  applica- 
tion of  the  defendant.  Where  a  next  friend's  authority  was  dis- 
puted by  defendant,  and  not  deposed  to  by  the  next  friend,  the 
action  was  dismissed  with  costs,  payable  by  the  next  friend:  Schjott 
v.  Schjott,  19  Ch.  D.  94;  see  also  Cook  v.  Fryer,  4  Beav.  16.  A  writ 
issued  by  a  next  friend  without  employing  a  solicitor  was  set  aside 
with  all  the  proceedings:  Swann  v.  Swann,  43  L.  T.  530. 

The  next  friend  may  be  changed  by  the  married  woman  on  notice 
to  the  defendant:  Eastman  v.  Eastman,  2  Chy.  Ch.  183;  Harvey  v. 
Boomer,  3  Chy.  Ch.  11. 


2OO,  In  an  action  where  there   are  numerous  parties 
having  the  same  interest,  one  or  more  of  such  parties  may  numerous. 
sue  or    be    sued,  or  may  be    authorized    by  the  Court  to    ^  (%t-fi 
defend,  on  behalf  of,  or  for  .the  benefit  of,  all  parties  so 
interested.     Con.  Rule  315. 

This  is  the  same  as  Eng.   (1883)   R.   131,   and  corresponds   with 
what  had   long  been   the  practice    of   the   Court   of   Chancery:  see 
Dan.  Ch.  Pr.  5th  ed.  207,  et  seq.,  1088;  Thomson  v.   Victoria  Mutual    £> 
Company,  29  Gr.  56. 

A  plaintiff  suing  under  this  Rule  must  indorse  his  writ  accordingly: 
see  Rule  120,  and  Hynes  v.  Fisher,  4  Ont.  78. 

Plaintiffs.—  A  plaintiff  can  only  sue  under  this  Rule  where  he  has 
the  same  interest  as  all  the  members  of  the  class  he  claims  to  repre- 
sent: see  Parkinson  v.  Wainwright,  72  L.  T.  495;  Johnston  v.  Con- 
sumers' Gas  Co.,  23  Ont.  App.  566;  and  where  a  person  suing  on  be- 
half of  himself  and  others  is  disentitled  to  sue  on  his  own  behalf, 
he  cannot  do  so  on  behalf  of  the  others  interested:  Dillon  v.  Raleigh, 
13  Ont.  App.  53. 

In  De  Hart  v.  Stevenson,  1  Q.  B.  D.  313,  it  was  held  that  one  part- 
owner  of  a  ship  might  sue  under  this  Rule  on  behalf  of  himself  and 
his  co-owners  for  freight.  So  also  one  underwriter  on  behalf  of  all: 
Leathley  v.  McAndrew,  W.  N.  1875,  259;  1  Charl.  CH.  Ca.  58;  one  of 
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Rule  200.  a  number  of  co-owners  of  a  patent:  SheeJian  v.  G.  E.  I!y.,  16  Ch.  D. 
59;  or  bondholders:  Frazer  v.  Cooper,  Hall  &  Co.,  21  Ch.  D.  718:  or 
policy  holders  in  an  Insurance  Company:  Thomson  v.  Victoria 
Mutual  Company,  29  Gr.  56;  or  shareholders  of  a  Company:  Inter- 
national Wrecking  Company  v.  Murphy,  12  P.  R.  423;  (see  also  Berg- 
man v.  McMillan,  W.  N.  1881,  39. 

Where  a  plaintiff  described  himself  as  suing  on  behalf  of  himself 
and  all  other  debenture  holders  of  the  defendant  Company  "  and  its 
predecessors  in  title,"  the  fact  being  that  the  plaintiff  was  the  deben- 
ture holder  of  a  company  which  had  been  dissolved,  and  which  had 
transferred  its  business  to  the  defendant  company,  it  was  held 
that  the  description  of  those  on  whose  behalf  the  plaintiff  sued 
was  too  vague,  and  that  he  should  describe  himself  as  suing  on  be- 
half of  all  other  debenture  holders  of  the  (naming  the  Company)  "  now 
dissolved":  Marshall  v.  South  Staffordshire  T.  Co.,  1895,  2  Ch.  3d. 

An  action  cannot  be  brought  by  a  plaintiff  on  behalf  of  himself  and 
other  persons  to  recover  damages  for  conspiracy,  or  any  other  tort: 
.Murray  v.  Clapp,  33  C.  L.  J.  771;  and  see  Temperton  v.  Russell,  189S, 
1  Q.  B.  435. 

A  plaintiff  in  a  class  suit  under  this  Rule  cannot  be  compelled 
to  disclose  the  names  and  addresses  of  the  persons  on  whose  behalf 
he  sues:  Leathley  v.  McAndrew,  W.  N.  1875,  259. 

Defendants. — To  bind  the  absent  parties,  an  order  must  be  made 
under  this  Rule,  authorizing  one  or  more  persons  to  defend  on  behalf 
of  all  persons  interested:  Re  Richerson,  1893,  3  Ch.  146;  3  R.  <M3: 
Fairfleld  v.  London,  W.  N.  1895,  64;  and  an  order  may  be  made 
against  the  will  of  the  persons  so  authorized  to  defend:  Wood  v. 
McCarthy,  1893,  1  Q.  B.  775;  69  L.  T.  431. 

It  should  be  shown  that  the  parties  having  the  same  interest  are 
numerous  before  a  party  can  be  authorized  to  defend  on  "  behalf  of 
all  '.':  Wilson  v.  Church,  9  Ch.  D.  552. 

The  officers  of  an  unincorporated  benevolent  society  may  lu>  sued, 
to  compel  them  to  make  a  levy  for  the  plaintiff's  benefit  on  the 
members  of  the  society  in  accordance  with  its  rules,  and  an  order 
may  be  made  under  this  Rule  authorizing  them  to  represent  both 
themselves  and  the  other  members  of  the  society:  Wood  v.  McCarthy, 
supra. 

Apart  altogether  from  this  Rule  the  executive  officers  of  an  un- 
incorporated club  may  be  sued  personally,  for  contracts  entered  into 
by  them  on  behalf  of  the  club:  see  Atkins  v.  Dominion  Live  Stock 
Ass.,  17  P.  R.  303. 

In  Andrews  v.  Salmon,  W.  X.  1888,  102,  (see  also  /&.  170),  defen- 
dants were  authorized  to  defend  on  behalf  of  all  the  members  of  the 
committee  of  a  club. 

This  Rule  was  acted  on  in  a  case  where  certain  charitable  bequests 
in  a  will,  if  held  invalid  would  go  to  the  next  of  kin,  and  four  of 
the  next  of  kin  besides  the  widow  of  the  testator,  and  the  Atty.-Gen. 
as  representing  the  charities  had  been  served,  and  it  appeared  that 
there  wore  a  large  number  of  next  of  kin,  many  of  whom  were  un- 
known, and  service  upon  others  would  be  difficult  and  expensive. 
An  order  was  made  declaring  that  the  next  of  kin  were  sufficiently 
represented  by  those  before  the  Court:  Gillies  v.  McConochie,  IS 
C.  L.  J.  170;  soe  S.  C.  3  Ont.  203. 
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The  Rule  applies  only  to  persons  who  have  or  claim  some  pro-  Rule  200. 
prietary  right,  which  they  are  asserting  or  defending.  It  was 
therefore  held  not  to  authorize  a  plaintiff  to  sue  in  tort  several 
presidents  of  defendant  trades  unions  and  societies  as  representing 
not  only  themselves,  but  all  the  members  of  their  respective 
societies:  Temperton  v.  Russell,  1893,  1  Q.  B.  435;  4  R.  302. 

Where  an  action  is  brought  to  establish  a  will,  unless  so  ordered, 
one  of  the  heirs  or  next  of  kin  does  not  sufficiently  represent  the 
others.  As  a  general  rule  all  should  be  made  parties:  Cornell  v. 
Smith,  14  P.  R.  275;  O' Sullivan  v.  Phelan,  14  P.  R.  278;  Gunn  v. 
Corson,  11  C.  L.  T.  47. 

It  will  be  observed  that  where  an  application  is  necessary  to  ob- 
tain the  authority  of  the  Court  to  defend  on  behalf,  or  for  the  benefit, 
of  all  parties  similarly  interested,  the  motion  cannot  be  made  in 
Chambers,  but  must  be  in  Court. 

Effect  of  Representation  of  a  Class. — In  suits  by  one  on  behalf 
of  all  others  of  a  particular  class  the  other  members  of  the  class,  if 
fairly  represented,  are  bound  by  the  judgment:  Commissioners  of 
Sewers  v.  Gellatly,  3  Ch.  D.  610;  Leathley  v.  Me  Andrew,  W.  N.  1876, 
38;  2  Charl.  Ch.  Ca.  24;  Burt  v.  British  Nation  Life  Assurance  As- 
sociation, 4  De  G.  &  J.  158,  174;  Barker  v.  Walters,  8  Beav.  97. 

But  an  order  authorizing  a  person  to  represent  a  class  only,  binds 
those  whose  interests  are  identical  with  the  rest  of  the  class,  per- 
sons belonging  to  the  class,  but  having  other  interests,  may  however 
be  bound  by  acquiescence;  if  any  member  of  a  class  having  notice 
of  the  proceedings  conceives  that  his  interests  are  not  properly  repre- 
sented, he  may  apply  to  be  made  a  defendant:  see  Rule  206;  Young 
v.  Holloway,  1895,  P.  87;  72  L.  T.  118;  but  if  he  lie  by  he  may  be 
bound  by  the  judgment:  see  Re  Lart,  1896,  2  Ch.  788;  75  L.  T.  175. 

The  same  rule  holds  good  where  one  of  the  class  which  the  plain- 
tiffs claims  to  sue  on  behalf  of,  objects  to  the  proceedings,  he  may, 
on  applying,  be  made  a  party  defendant:  Wilson  v.  Church,  8  Ch. 
D.  552;  Fraser  v.  Cooper,  21  Ch.  D.  718;  and  that  is  the  proper 
course  if  he  is  really  not  represented  by  the  plaintiff.  He  cannot 
otherwise  appeal  from  an  order  obtained  by  the  plaintiff:  Watson  v. 
Cave,  17  Ch.  D.  19;  unless  perhaps  in  a  case  where  a  person  has 
already  been  made  a  defendant  in  the  same  interest  as  the  applicant, 
and  appointed  under  this  Rule  to  represent  that  interest:  see  Fraser 
v.  Cooper,  etc.,  21  Ch.  D.  718. 

A  person  fairly  represented  will  not  be  allowed  to  attend  the  pro- 
ceedings unless  he  may  be  joined  as  a  partv:  Conyl)eare  v.  Lewis, 
48  L.  T.  526. 

Persons  authorized  by  the  Court  to  defend  an  action  on  befialf 
of  others  having  the  same  interest,  have  no  power  to  consent  on 
behalf  of  such  others  to  judgment;  the  proper  course,  in  case  there  is 
no  defence,  is  for  the  representative  to  submit  the  rights  of  such 
other  person  to  the  judgment  of  the  Court,  and  the  judgment  should 
be  so  drawn  up:  Rees  v.  Richmond,  62  L.  T.  427. 

Where  suit  is  brought  by  a  plaintiff  on  behalf  of  himself  and 
other  persons  of  the  same  class,  he  continues  dominus  litis,  until 
judgment,  and  the  other  persons  interested  are  bound  to  see  tnat  it 
is  prosecuted  to  judgment  or  it  may  be  dismissed  for  want  of  pro- 
secution or  compromised:  Smith  v.  Doyle,  4  Ont.  App.  477.  After 
a  judgment  for  the  plaintiff  in  a  class  suit,  any  person  of  the  same 
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Rule  201.  class  as  the  plaintiff  may  intervene  and  apply  to  prosecute  the  ac- 
tion if  the  plaintiff  declines  to  do  so:  Canadian  Bank  of  Commerce  v. 
Tinning,  29  C.  L.  J.  614;  and  after  judgment  in  such  suit  a  certi- 
ficate of  lis  pendens  will  not  be  vacated  on  the  plaintiff's  consent: 
Arribery  v.  Thornton,  6  P.  R.  190. 

Where  the  judgment  is  not  in  favour  of  the  plaintiff,  the  same  con- 
siderations do  not  apply,  and  another  member  of  the  class  is  not 
entitled  to  be  substituted  for  the  plaintiff  in  order  to  appeal  from  the 
judgment:  Macdonald  v.  Toronto,  18  P.  R.  17. 


2O1  —  C1)  Where  the  right  of  an  heir-at-law  or  of  the 
aecirassent  next  °*'  kin>  or  °f  a  class,  [or  of  an  unborn  person,]  depends 
upon  the  construction  of  an  instrument,  and  it  is  not 
known  or  is  difficult  to  ascertain  who  is  such  heir-at-law  or 
next  of  kin  or  class,  and  the  Court  deems  it  convenient  to 
have  the  question  determined  before  the  heir-at-law,  next 
of  kin  or  class  in  question  is  ascertained,  [or  before  the 
birth  of  any  person  who  may  be  born,]  the  Court  may 
appoint  some  person  to  represent  the  heir-at-law,  next  of 
kin  or  class,  [or  unborn  person,]  and  the  judgment  of  the 
Court  shall  be  binding  upon  the  person  or  class  [or  unborn 
person]  so  represented.  Con.  Rule  316.  Rules  23rd 
June,  1894,  1312. 

(2)  The  Court,  in  other  cases,  where  necessary  in 
furtherance  of  justice,  may  at  any  time  appoint  some 
person  to  represent,  for  the  purposes  of  any  action  or  pro- 
ceeding, the  interest  of  any  person  who  may  be  not  ascer- 
tained or  who  may  be  unborn.  New. 

The  extension  of  clause  (1)  of  this  Rule,  by  the  words  in  brackets, 
to  the  case  of  an  unborn  person,  follows  RuTe  1312  of  23  June,  1894. 
In  other  respects  the  clause  is  substantially  the  same  as  Eng.  (1883) 
R.  154. 

Clause  (2)  is  new,  and  makes  the  Rule  applicable  in  cases  other 
than  where  the  right  of  the  heir,  etc.,  depends  upon  the  construc- 
tion of  an  instrument,  for  example,  in  an  action  for  foreclosure, 
where  the  estate  of  a  deceased  mortgagor  is  vested  in  unascertained 
persons. 

As  to  the  constitutionality  of  such  an  enactment,  see  Ashbwry 
v.  Ellis,  1893,  A.  C.  339. 

To  enable  the  Court  to  act  under  this  Rule,  an  order  must  be 
obtained:  see  Re  Richerson,  1893,  3  Ch.  146;  3  R.  643: 

It  will  be  observed  an  application  under  this  Rule  cannot  be  made 
in  Chambers,  but  must  be  made  in  Court. 

Examples.—  Where  upon  the  construction  of  a  will,  questions  had 
arisen  as  to  what  classes  of  representatives  of  the  testator  were 
entitled,  and  great  difficulty  was  foreseen  in  attempting  to  find  the 
heir,  who  in  the  result  might  be  held  not  entitled,  an  order  was 
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made  under  this  Rule  appointing  persons  to  represent  the  various  Rule  202. 
classes  of  persons,  some  or  one  of  which  might  be  held  to  be  entit- 
led,  before  the  questions  of  construction   came   on  to    be   decided: 
Re  Peppitt's  Estate,  Cheater  v.  Phillips,  4  Ch.  D.  230. 

In  Re  Hake,  Pownall  v.  Pryor,  W.  N.  1895,  116,  plaintiffs,  the  legal 
representatives  of  the  last  surviving  executor  or  trustee  under  a 
will,  were  appointed  to  represent  the  next  of  kin  for  the  purposes 
of  the  determination  on  the  construction  of  a  will  whether  in  the 
events  which  had  occurred  the  residuary  estate  was  undisposed  of. 

Persons  interested  in  an  estate,  the  subject  of  an  administration 
action  to  which  they  have  not  been  made  parties,  and  whose  rights 
or  interests  may  be  affected  by  an  order  directing  accounts  and  in- 
quiries, are  not  bound  by  proceedings  under  that  order,  at  any  rate 
where  they  ought  to  be  served,  unless  they  are  served  with  notice 
of  the  order,  or  an  order  has  been  made  appointing  a  member  of 
their  class  to  represent  them:  May  v.  Newton,  34  Ch.  D.  347. 

In  Re  Rees,  Rees  v.  George,  49  L.  J.,  Chy.  568,  persons  who  bad 
not  been  parties,  but  had  been  served  with  notice  of  decree,  were 
directed  to  be  served  with  notice  of  hearing  on  further  considera- 
tion, where  an  order  was  asked  for  against  them  personally;  scd 
quwre,  whether  relief  can  in  any  case  be  properly  granted  against 
persons  who  are  not  parties:  see  Hooper  v.  Harrison,  and  other  cases 
cited  in  notes  to  Rule  659. 

In  Re  Pringle,  17  Ch.  D.  821,  an  action  by  legatees  for  construction 
of  a  will,  the  defendants  the  executors,  two  of  the  next  of  kin,  were 
at  the  hearing  authorized  to  represent  the  absent  next  of  kin. 

In  Cook  v.  Fearn,  27  W.  R.  212,  representation  of  an  unascertained 
class,  viz.:  the  next  of  kin  of  the  plaintiff,  was  dispensed  with. 

See  also  Lovesy  v.  Smith,  15  Ch.  D.  655;  HoWs  v.  Reid,  W.  N. 
1876,  95;  and  Beale  v.  Ruston,  W.  N.  1878,  179;  Moore  v.  Sinkin, 
53  L.  T.  81.5. 

An  order  appointing  a  person  to  represent  a  class  such  as  next  of 
kin  is  not  binding  on  one  of  the  next  of  kin  who  has  a  distinct  and 
independent  interest  in  another  capacity:  Re  Lart,  1896,  2  Ch. 
788;  75  L.  T.  175. 

A  person  not  a  party  to  the  action  nor  technically  bound  by  the 
judgment,  but  who  was  fully  cognizant  of  the  proceedings,  and 
stood  by  and  took  the  benefit  of  a  decision  on  the  construction  of  a 
will  under  which  a  particular  fund  was  distributed,  was  held  to  be 
estopped  by  his  conduct,  from  re-opening  any  of  the  questions 
covered  by  the  decision  by  means  of  a  fresh  action,  relating  to  an- 
other fund  under  the  same  will:  16. 

2O2.  "Where   questions   arise   between  parties,  who  are  court  may 
some  only  of  those  interested  in  the  property  in  question;  though 
or  where  the  property  is  comprised  with  other  property  in  *°™t |e°f  t] 
the  same  instrument,  or  is  the  property  of  an  intestate,  the  jj;4enotted 
Court    may  adiudicate  on  the    questions    arising  between  before  it. 
such  parties  without  making  the  other  .persons  interested 
in  the   property  respecting  which   the   question  arises,  or 
interested    under    the    instrument,    parties,  and    without 
requiring  the  whole  trusts  and  purposes  of  the  instrument, 
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or  the  whole  estate  of  the  intestate,  to  be  executed  or 
administered  under  the  direction  of  the  Court,  and  without 
taking  the  accounts  of  the  trustees  or  other  accounting- 
parties,  or  ascertaining  the  particulars  or  amount  of  the 
property  in  question  or  of  the  whole  estate  or  assets.  Con. 
Eule  319. 

Based  upon  and  substantially  the  same  as  Chy.  O.  57. 

This  Rule  is  confined  to  cases  where  some  special  reason  exists  for 
not  bringing  all  proper  parties  before  the  Court:  Qunn  v.  Corson,  11 
C.  L.  T.  47,  and  as  a  general  rule  where  an  action  is  brought  to  es- 
tablish a  will,  all  heirs  or  next  of  kin  should  be  made  parties:  Cor- 
nell v.  Smith,  14  P.  R.  275;  0' Sullivan  v.  Phelan,  /&.,  278,  note. 

The  Court  may  under  this  Rule  execute  one  or  more  of  several 
specific  trusts  embraced  in  an  instrument  without  making  all  the 
persons  interested  in  the  other  trusts  embraced  therein  parties: 
Parnell  v.  Hingston,  3  Sm.  &  G.  337.  But  some  of  the  parties 
interested  on  both  sides  of  the  question  involved  must  be  before 
the  Court:  Swallow  v.  Binns,  9  Hare  App.  xlvii.  The  Court  has 
refused  to  permit  a  plaintiff  at  the  hearing  to  strike  out  the  names 
of  defendants  whom  he  had  improperly  omitted  to  serve  with  a 
subpoena  to  hear  judgment,  and  proceed  in  their  absence  although 
such  parties  had  merely  a  nominal  interest:  Lariham  v.  Pirie,  2  Jnr. 
N.  S.  1201,  and  see  Quanta;  v.  Smelzer,  6  P.  R.  228;  but  where  at  the 
hearing  it  was  discovered  that  an  order  pro  confesso  against  certain 
defendants  had  been  vacated  by  a  subsequent  amendment,  the 
Court  pronounced  a  decree  saving  the  rights  of  such  defendants: 
Waddle  v.  McGlnty,  15  Gr.  261.  A  decree  for  foreclosure  could  not 
be  made  under  this  Rule  as  against  some  only  of  the  parties  inter- 
ested in  the  equity  of  redemption:  Caddick  v.  Cook,  32  Beav.  70.  But 
where  the  parties  interested  in  the  equity  of  redemption  are  numer- 
ous, the  Court  may,  under  Rule  190,  award  judgment,  and  direct 
that  parties  so  interested  be  made  parties  in  the  Master's  Office, 
but  such  order  can  only  be  made,  when  one  or  more  parties  inter- 
ested in  the  equity  of  redemption,  are  already  parties  to  the  action. 

This  Rule  applies  to  applications  made  under  The  Trustee  Relief 
Act,  1850,  and  some  out  of  several  parties  entitled  to  the  equity  of 
redemption  were  held  entitled  to  apply  under  that  Act  for  a  recon- 
veyance: Re  Sharpley's  Trusts,  1  W.  R.  271.  The  Rule  also  applies 
to  parties  to  special  cases:  Swallow  v.  Binns,  9  Hare  App.  xlvii;  Re 
Brown,  29  Beav.  401. 

When  the  Court  proceeds  under  this  Rule  in  the  absence  of  any 
parties  interested,  the  absent  parties  are  not  bound  by  the  proceed- 
ings: Doody  v.  Higgins,  9  Hare  App.  xxxii.,  unless  an  order  has  been 
made  for  their  representation  by  some  person  who  is  a  party  to  the 
proceedings:  Re  Richerson,  1893.  3  Ch.  146. 

2O3 — (1)  An  objection  for  want  of  parties  shall  not 
lie  in  any  of  the  following1  cases : 

(a)  A  residuary  legatee,  or  next  of  kin,  may  have  a 
judgment  for  the  administration  of  the  personal  estate  of  !a 
deceased  person  without  serving  the  other  residuary  lega- 
tees or  next  of  kin. 
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(1)  A  legatee  interested  in  a  legacy  charged  upon  real  * 
estate ;  or  a  person  interested  in  the  proceeds  of  real  estate  \vj 
directed  to  be  sold,  may  have  a  judgment  for  the  adminis-  ^ 
tration  of  the  estate  of  a  deceased  person,  without  serving v€ 
any  other  legatee  or  person  interested  in  the  proceeds. 

(c)  A  residuary  devisee,  or    heir,  may    have    the    like  Residuary 

•J  '.  ,  -.       .  devisee 

judgment,  without  serving  any  other  residuary  devisee,  or  or  heir, 
heir. 

((I)  One  cestui  que  trust,  under    an    instrument,  may  one  of  sev- 
have  a  judgment  for  the  execution  of  the  trusts  of  the 
instrument,  without  serving  the  other  cestuis  que  trustent. 

(e)  In  actions  for  the  protection  of  property  pending  gajgonj 
litigation,  and  in  cases  in  the  nature  of  waste,  one  person  turn  of 
may  move  on  behalf  of  himself,  and  of  all  persons  having  p 
the  same  interest. 

(/)  An  executor,  administrator,  or  trustee,  may  obtain  Adminis- 
a  judgment,  against  any  one  legatee,  next  of  kin  or  cestui  agamst  one 
que  trust,  for  the  administration  of  the  estate  or  the  execu- c-  q-  *• 
tion  of  the  trusts. 

(g)  An  assigneee  of  a  chose  in  action  may  institute  an  Assignee  of 
action  in  respect  thereof  without  making  the  assignor  a  action  may 
party.     Con.  Kule  320. 


The  English  (1883)  Rs.  155-160,  are  to  the  same  effect  as  clauses  assignor' 
(a,  f). 

The  object  of  this  Rule  is  to  save  unnecessary  expense,  and  where 
unnecessary  parties  are  joined  in  the  action,  the  Court  will  refuse 
to  charge  the  estate  with  extra  costs  thereby  occasioned:  Rodgers 
v.  Rodgers,  13  Gr.  457;  Bradley  v.  Wilson,  76.  645,  and  it  would  seem 
that  the  plaintiff  may  be  ordered  to  pay  such  costs. 

Persons  interested  in  an  estate  the  subject  of  administration  pro- 
ceedings to  which  they  have  not  been  made  parties,  and  whose  rights 
may  be  affected,  are  not  bound  by  the  proceedings  unless  they  are 
served  with  notice  of  the  order:  see  clause  3  of  this  Rule',  or  an 
order  has  been  made  appointing  a  member  of  their  class  to  repre- 
sent them:  see  Rule  201;  May  v.  Newton,  34  Ch.  D.  347. 

Although  in  the  several  cases  mentioned  in  this  Rule  the  action  Persons 
may  be  commenced  and  judgment  obtained  without  making  all  per-  not  made 
sons  interested  parties  to  the  action,  yet  the  persons   who  but   for^fus^be 
this  Rule,  would  be  necessary  parties  to  the  proceedings  must  under  served  with 
clause  (3),  be  served  with  a  copy  of  the  judgment,  unless  the  Court,  Judgment. 
or  Master,  dispense  with  the  service,  and  it  is  not  until  "  after  such 
service,"   that  they   are  bound   by  the  proceedings.    Whether   per- 
sons upon  whom  service  of  judgment  is  dispensed  with,   are  bound 
by  the  proceedings  as  if  they  had  been  actually  served,  is  not  stated 
in  the  Rule,  and  it  is  possible  that  they  would  not  be  so  bound:  see 
Doody  v.  Higgins,  9  Hare  App.  xxxii. 
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Rule  203.  Notwithstanding  this  Rule,  all  persons  from  whom  an  account  is 
Persons  sought,  must  be  made  parties  in  the  first  instance:  Latch  v.  Latch, 
from  whom  L.  R.  10  Chy.  464;  Walker  v.  Seli&mann,  L.  R.  12  Eq.  152;  Rolph  v. 
isnsoughtnt  u-  c-  Building  Society,  11  Gr.  275,  278-9;  Hopper  v.  Harrison,  28  Gr. 
should  be  22;  Re  Parkes,  66  L.  T.  151;  and  the  judgment  cannot  be  varied 
made  par-  lin(jer  clause  (3),  post,  at  the  instance  of  persons  served  with  the 
es'  judgment  so  as  to  direct  the  taking  of  accounts  for  which  no  founda- 

tion is  laid  in  the  pleadings:  Foster  v.  Foster,  L.  R.  3  Chy.  330,  at  all 
events  not  without  giving  the  party  from  whom  an  account  is  sought 
an  opportunity  to  adduce  evidence  to  show  that  the  account  should 
not  be  ordered;  and  persons  served  with  the  judgment,  have  no 
greater  right  to  call  the  original  defendants  to  account,  than  they 
would  have  if  such  persons  had  been  originally  made  co-defendants 
in  the  action;  thus  in  an  action  by  a  remainderman  for  an  account, 
it  was  held  that  a  tenant  for  life  served  with  the  judgment  could 
not  claim  an  account  of  the  income:  Whitney  v.  Smith,  L.  R.  4  (Thy. 
513. 

All  persons  in  the  same  interest  with  the  plaintiff,  necessary  to  be 
made  parties,  except  perhaps  infants,  should  be  made  co-plaintiffs; 
where  they  are  made  defendants  in  consequence  of  their  refusal  to 
join  as  plaintiffs,  they  will  be  refused  their  costs:  Ling  v.  Smith.  25 
Gr.  246. 

Action  by  Sub-clause  (a). — Where  the  action  is  brought  by  one  of  several 
legatee iy  residuary  legatees,  the  plaintiff  sufficiently  represents  all  the  re- 
siduary legatees,  and  the  others  are  not  entitled  as  of  course  to 
appear  in  the  Master's  Office,  by  a  sepaarte  solicitor,  and  if  they  do, 
they  may  be  refused  their  costs;  to  entitle  them  to  costs  some  suffi- 
cient reason  should  be  stated  in  the  Master's  report,  for  their  being 
represented  by  a  separate  solicitor:  Gorham  v.  Gorham,  17  Gr.  386. 

The  legal  personal  representative  is  ordinarily  a  necessary  party 
to  an  action  for  general  administration,  ami  it  is  necessary  to  allege 
that  the  person  named  as  the  legal  personal  representative  has 
proved  the  will  or  obtained  letters  of  adminfstration,  as  the  case 
may  be:  Penny  v.  Watts,  2  Ph.  149;  Re  Marshall,  Fowler  v.  Marshall, 
1  Chy.  Ch.  29;  Kelly  v.  Ardell,  11  Gr.  579;  Simons  v.  Millman.  2 
Sim.  241;  Lowry  v.  Fulton  9  Sim.  104;  Zimmerman  v.  O'Reilly,  14  Gr. 
646;  Groves  v.  Lane,  16  Jur.  1061;  Cooke  v.  Gittings,  21  Beav.  497; 
Beardmore  v.  Gregory,  2  H.  &  M.  491;  Gary  v.  Hills,  L.  R.  15  Eq. 
79;  Dowdeswell  v.  D.,  9  Ch.  D.  294;  Rowsell  v.  Morris,  L.  R.  17  Eq. 
20;  but  see  Rule  196.  But  probate,  or  administration,  obtained  by 
the  alleged  personal  representative  pendente  lite  before  the  trial  of 
the  action,  will  be  sufficient  to  bind  the  estate:  Bateman  v.  Mar- 
gerison,  6  Hare  496;  Trice  v.  Robinson,  16  Ont.  433;  (but  letters  of 
administration  will  not  relate  back  to  the  commencement  of  the 
action  so  as  to  bar  the  running  of  the  Statute  of  Limitations: 
Chard  v.  Rae,  18  Ont.  371);  and  this  was  held  even  though  the  ob- 
jection was  taken  by  defendant  in  his  answer:  Edinburgh  Life  As- 
surance Co.  v.  Allen,  19  Gr.  593;  and  see  Stump  v.  Bradley,  15  Gr. 
30;  McDonald  v.  McDonald,  14  Gr.  133  (where  probate  was  not  obtained 
until  nfter  judgment);  but  where  the  executor  had  applied  for  and 
had  obtained  an  order  for  the  grant  of  probate,  but  had  never 
actually  obtained  probate  after  his  death,  a  judgment  recovered 
against  him  as  executor  was  held  not  to  bind  the  estate:  Mohamidu 
v.  Pitchey,  1894,  A.  C.  437;  71  L.  T.  99.  Judgment  for  the  general 
administration  of  a  deceased  person's  estate  may  now  be  granted 
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against  an  executor  de  son  tort  without  a  legal  personal  represen-  Rule  203. 
t-ttive  beine  a  party,   Rule  196;  formerly  it  was  otherwise:  Rowaell  Personal 
v.   Morris,   L.    R.   17   Bq.   30;   Outran*  v.    Wyckoff,   6   P.    R.    150;   JJe  ropre^enta- 
Kirkpatrick,  10  P.  R.  4;  but  see  Re  Lovett,  3  Ch.  D.  198.    Judgment  cessary 
for    administration,    however,    cannot    be    granted    against    one    of  party  to 
several  executors  who  have  proved,  even  though  the  absent  execu-  J^S^ 
tor  be  out  of  the  jurisdiction:  Re  Freeborn,   F.  v.  Carroll,  6  P.   K.  tration. 
188;  Latch  v.  Latch,  L.  R.  10  Chy.  464.    All  the  executors  who  have 
proved,  and  all  who  have  acted,  even  though  they  "have  not  proved, 
are   necessary  parties:   Victors  v.   Bell,   4   D.   J.   &   S.    274;    Hamp 
v.  Rtolinson,  3  D.  .7.  &  S.  97;  Latch  v.  Latch,  supra;  but  an  executor 
who  has  renounced,  or  who  has  neither  proved  nor  acted,  need  not 
be  made  a  party:  Forsyth  v.  Drake,  1  Gr.  223;  Willis  v.  Walker,  Vern. 
90  (n)  2;  Stinson  v.  Stinson,  2  Gr.  508.    Where  the  plaintiff  brought 
a  suit  for  administration  against  one  of  three  executors  and  trustees, 
alleging   in  the  bill   that  the  others  had  never  acted,   and  the  bill 
having   been  served  by  publication,   on   a  hearing  pro  confesso  the 
Court  refused  to  make   a  decree  in  the  absence  of  the  other  two 
executors  and  trustees  as  parties,  or  of  proof  of  the  facts  alleged, 
accounting   for   their    not   being   made   parties:  Lane    v.    Young,    17 
Gr.  100.    The  renunciation  of  an  executor  under  R.  S.  O.  c.  59,  s. 
65,  is  peremptory  and  cannot  be  recalled  on  the  death  of  the  acting 
executor:  Allen  v.   Parke,  17  C.  P.  105;  and  after  renunciation  he 
cannot  execute  a  power  of  sale  given  to  him,  qua  executor:  Travers 
v.  Gustin,  20  Gr.  106;  and  see  Re  Delaronde,  19  Gr.  119.    As  to  the 
acts  which  will  render  an   executor  liable,  notwithstanding  his  re- 
nunciation of  probate,  see  Vannatto  v.  Mitchell,  13  Gr.  665. 

The  representative  of  a  deceased  executor  who  fully  accounted 
to  the  surviving  executor,  need  not  be  made  a  party:  Webster  v. 
Leys,  28  Gr.  471;  and  in  an  action  for  a  general  account  against  sur- 
viving trustees,  the  representatives  of  a  deceased  trustee  were  held 
not  to  be  necessary  parties  to  the  writ,  but  they  may  be  added  at 
any  time  under  Rule  206  if  necessary:  Re  Harrison,  64  L.  T.  442. 

An  executor  proving  the  will,  after  judgment  has  been  obtained, 
against  another  executor  who  has  previously  proved,  might  formerly 
have  been  added  as  a  party  by  a  supplemental  order:  Guthrie  v. 
Walrond,  22  W.  R.  723;  and  it  would  seem  he  might  under  the  pre- 
sent practice  be  brought  before  the  Court  under  an  order  to  continue 
proceedings:  see  Rules  395,  396.  A  general  decree  for  administra- 
tion was  granted  in  a  creditor's  suit  against  an  administrator  ad 
litem,  it  being  alleged  in  the  bill  that  there  was  no  personal  estate, 
and  the  parties  interested  in  the  realty  having  allowed  the  bill  to  be 
taken  pro  confesso  against  them:  Dey  v.  Dey,  2  Gr.  149,  but  see  re- 
marks of  Spragge,  C.,  in  Garrow  v.  McDonald,  20  Gr.  130. 

An  action  for  protecting  the  estate  until  probate  cannot  be  joined  Action  for 
with  an  action  for  administration;  formerly  a  bill  so  framed  was  protection 
demurrable  for  wj?nt  of  parties:  Rawlings  v.  Lambert,  1  J.  &  H.  458; 
Overington  v.  Ward,  34  Beav.  175 ;  and  see  Tempest  v.  Camoys,  35  bate. 
Beav.  201;  and  Cole  v.  Glover,  16  Gr.  392;  but  now  any  objection 
to  an  action  on  the  ground  of  the  absence  of  necessary  parties,  can 
not  under  The  Judicature  Act  be  taken  by  demurrer;  the  question 
must  be  raised  on  motion  to  add  the  necessary  parties:  Werdtorman 
v.  SnriM  Gjnerole  D'EJectrititJ,  45  J,.  T.  5U  :  is  P.  L.  J.  iR;  10  PK 
D.  246;  Young  v.  Robertson,  2  Ont.  439;  Carter  v.  Clarkson,  15 
P.  R.  379;  and  see  Rule  206. 
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Rule  203.  The  removal  of  the  assets  out  of  the  jurisdiction  will  be  re- 
Kemoval  strained  by  injunction  even  though  the  deceased's  domicil  was  out 
of  assets  of  the  Province:  Shaver  v.  Ch-ay,  18  Gr.  419. 

Where  the  action  relates  to  the  realty  as  well  as  the  personalty, 
unless  the  executor  is  also  trustee,  or  devisee,  of  the  realty,  or  of 
Heal  repre- some  par^  Of  it;  Stewart  v.  Hunter,   14  Gr.   132,    or  entitled  thereto 
when  ne*8'  under   The  Devolution   of  Estates  Act,    (R.    S.   O.    1897,   c.   127)    s.   4, 
cessary        it  is  necessary  to  join  the  heir,  or  if  the  lands  be  "devised,  then  the 
parties.        devisee,    or   one  or   more   of   the   devisees:  Calvert,    151,    153;   Rule 
951,  infra.     But  execution  against  the  lands  of  a   deceased  person 
might,  prior  to  The  Devolution  of  Estates  Act,  be  issued  upon  a  judg- 
ment against  his  personal  representative,  although  those  interested 
in   the    realty    were    not    parties    to    the    action;    R.    S.   O.,  c.  77, 
s.  35,  and  see  McEvoy  v.  Clune,  21  Gr.  515. 

No  action        No  action  can  be  brought  by  a  legatee,  or  next  of  kin,  against  a 
istratton11"  Persona^  representative  before  a  year  has  elapsed  from  the  death  of 
liesbylega- the  testator,  or  intestate,   33  Geo.   3,   c.  8;  Slater  v.  Slater,  3  Chy. 
tee,  or  next  Ch.  1;  Vivian  v.  WestbrooTce,  19  Gr.  461;  but  see  Wallis  v.   Wallis,  9 
withma       Ir'   Chy'  511;  Prosser  v-  Mostop,  29  W.  R.  439.    But  an  action  for 
year  of         the  protection  of  the  estate  simply,   may  be  brought  by  a  legatee, 
death.          or  next  of  kin,  against  an  executor  de  son  tort  before  the  lapse  of 
the  year:  Beardmore  v.  Gregory,  2  H.  &  M.  491;  but  not  for  adminis- 
tration as  well:  Rowlings  v.  Lambert,   1   J.   &  H.  458;  Overington  v. 
Ward,   34  Beav.   175.     Formerly  the  High   Court   had    no   power  to 
appoint  an  executor,  in  place  of  executors  who  have  become  inconi- 
E°rvfprly  ,  petent  to  act  through  bodily  infirmity,  that  could  only  be  done  by 
eould  the  Surrogate  Court;  nor  would  the  High  Court  appoint  a  trustee 

not  ap-        in  place  of  such  executors:  Corrigal  v.  Henry,  2  Gr.  310;  but  in  Re 
point  trus-  Moor.e,   21    Ch.   D.   778,   under   The  Trustee  Relief  Act  a  trustee  was 
of  executed  appointed  to  discharge  the  duties  of  an  executrix  who  retired:  and 
'see  R0  Morphy,  before  Boyd,  C..  9th  April,  1887;  and  it  would  seem 
that  Rule  195  does  not  extend  the  power  of  the  High  Court  in  this 
respect:  see  Re   Bush,    19   Ont.    1;   Rule    195,    note.    But   whore    an 
executor  had  become  insolvent,   a  receiver  was  appointed:   Harrold 
v.  Wallis,  9  Gr.  443;  and  see  Meacham  v.  Draper,  2  Gr.  316;  and  now 
jurisdiction  to   remove  executors  and  appoint  others  in  their  stead 
has  been  conferred  on  the  High  Court:  see  Jud.  Act,  s.  39. 

When  per-      Where  the  personal  representative  has  duly  advertised  for  credi- 

sonal  tors  under  R.   S.  O.,  c.   129,  s.  38,  and  has  distributed  the  estate; 

represen-     that  is  an  answer  to  a  subsequent  action  against  him  for  adminis- 

ifasdistri-   tration,  by  a  legatee:  see  Newton  v.  Sherry,  1  C.  P.  D.  246;  or  by  a 

buted  creditor;  Clegg  v.  Rowland,  L.  R.  3  Eq.  368;  or  by  an  alleged  cestui 

estate           que  trust  of  the  deceased:  Re  Bracken,  43  Ch.   D.  1;  01  L.  T.  531; 

?i8ingaun?r"  even  though  he  have  retained  money  in  his  hands  to  answer  legacies, 

der  statute,  because  from  the  time  he  sets  apart  moneys  to  answer  legacies,  he 

adminis-      ceases  to  hold  them  as  executor,  and  becomes  then  a  trustee  thereof 

refused        for  the  legatees:  15.;   Cameron  v.    Campbell,  27   Gr.    307;  Ballard  v. 

Marsden,  42  L.  T.  763;  Galbraith  v.  Dunconibe,  28  Gr.   27;   but  see 

Noble  v.  Brett,  24  Beav.  499.     But  if  he  has   notice  of  a  creditor's 

claim,   he   is   not   discharged   because  it   was   not   sent    in:  Wood    v. 

Wood,  Markwell's  Case,  21  W.  R.  135;  Re  Land  Credit  Co.  of  Ireland, 

W.  N.  1872,  210;  and  if  the  advertisement  is  insufficient  he  is  not 

protected:  Wood  v.  Weightman,  L.  R.  13    Eq.  434. 

Account  in     Where  also  there  had  been  an  accounting  in  the  Surrogate  Court 
Surrogate    by   the  personal    representative,    and   no   objection   made   for    eight 
Court-          years,  the  right  to  a  further  account  in  the  High  Court  of  Justice 
was  held  to  be  barred:  Bell  v.  Landon,  18  C.  L.  J.    178. 


PARTI  KS  —  PERSONAL  REPRESENTATIVE.  351 

Personal   representatives  distributing  an  estate   without  advertis-  Rule  203. 
ing   under   the    Statute    (II.    S.    O.,    c.    129,    s.   38),    or   without   the  Personal 
authority  of  the  Court  remain  liable  to  a  creditor,  though  they  had  'fy^^6^8"* 
no  notice  of  his  claim:  Knatchbull  v.  Fearnliead,   3  My.  &  Cr.  12G;  bating  M-* 
Noble   v.   Brett,   24   Beav.   491);   Jcfferys   v.   Jefferys,   19   W.    R.   4G4;  tate  with- 
und  also  to  legatees;  and  where  the  executor  has  distributed  under  ^"i^uf^" 
a  mistaken  construction  of  the  will  he  is  liable  to  the  parties  in-  der  statute, 
jured:  Hilliard  v.  Fulford,  4  Ch.  D.  389;  Boulton  Y.  Peard,  3  D.  M.  remains 
&  G.  608;  Doyle  v.  Blake,  2  Sch.  &  L.  243;  but  he  would  have  a  right 
to  recoup  himself  out  of  any  further  payments  due  to  those   who 
had  been  overpaid:  Dibbs  v.  Ooren,  11  Beav.   483;  and  would  also 
seem  entitled  to  call  on  them  to  refund  the  money  overpaid  them, 
but  not  any  interest  thereon:  Jervis  v.  Wolferstan,  L.  R.  18  Eq.  18. 

Publication  of  the   advertisement  in  the   Ontario   Gazette   is   no't 
necessary:  Re  Cameron,  15  P.  R.  272. 

An  infant  executor  or  administrator  is  not  liable  to  account  for  infant  not 
assets  received  by  him  whilst  a  minor:  Nash  v.  McKay,  15  Gr.  247;liableto 
Hindmarsh   v.   Southgate,  3    Russ.   324;   Merchants'  Bank  v.   Monteith,  ai 
10  P.   R.   334;  20  C.   L.  J.   377.    But  a  judgment  for  an   account 
against  a  trustee  who  has  received  moneys  while  an  infant  ought 
to  be  general  in  its  terms  and  not  confined  merely  to  his  receipts 
after  he  comes  of  age:  In  Re  Games,  31  Ch.  D.  147. 

Payment  of  a  legacy  in  full,  is  prima  facie,  an  admission  of  assets  Payment 


to  pay  all  legacies  in  full,   but  it  is  open  to  explanation:  Coleman  9f 

v.  Whitehead,  3  Gr.  227.    Where  an  executor  in  a  residuary  account  gf^  mfla" 


stated  that  he  retained  £500  to  meet  outstanding  legacies  he  was  assets. 
held  to  be  precluded   from  afterwards  showing  that  the  statement 
was  a  mistake:  Brewster  v.  Pryor,  55  L.  T.  771. 

Administration  has  been  refused  where  the  estate  was  sworn  by  Adminis- 
the  executors  not  to  have  exceeded  $50:    Foster  v.   Foster,   19  Gr.  tratiou  re- 
463;  but  see  Re  Falconer,  1  Chy.  Ch.  273;  and  where  the  plaintiff  »6  Jj^wb< 
claim   as   legatee,    only   amounted   to  $28,    notwithstanding   it   was  small. 
alleged  that  there  were  other  legacies   for  a  considerable  sum  re- 
maining  unpaid,   administration  was  refused,   though  the  suit  was 
unopposed:  Reynolds  v.  Coppin,  19  Gr.  627.    Administration  has  also 
been  refused  where  the  applicant  was  a  partnership  creditor  of  the 
deceased    whose   separate   estate   proved    to   be   insufficient   to  pay 
his  separate  creditors:  Re  Barnard,  Edwards  v.   Barnard,  32  Ch.  D. 
447;  55  L.  T.  40. 

This  Rule  applies  to  applications  for  administration  on  summary  Rule  ap- 
applications  in  Chambers,  under  Rules  944  to  953;  but  it  is  to  be  P|jes  *0  aP' 
noted  that  clause  (a)  of  this  Rule  is  confined  to  actions  by  a  residuary  chambers11 
legatee,  or  next  of  kin,  and   clause  (6)   is  confined  to  actions  *by  a  for  admin- 
legatee  interested  in  a  legacy  charged  upon  real  estate,  and  therefore  istration. 
neither  of  these  clauses  extends  to  actions  by  specific  legatees,  or 
pecuniary  legatees  whose  legacies  are  not  charged  on  real  estate. 

Sub-clause  (d).  —  A  new  trustee  may  be  appointed  in  an  action 
by  one  of  several  cestuis  que  trustent:  Jones  v.  James,  9  Hare,  App. 
Ixxx. 

A  suit  by  one  of  two  cestuis  que  trustent  to  recover  an  annuity 
charged  upon  land  devised  to  the  defendant,  was  held  maintainable 
without  making  another  cestui  que  trust  interested  in  another 
annuity  charged  on  the  same  land,  a  party:  Rees  v.  Engleback,  L.  R. 
12  Eq.  225. 
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Kule  203.  But  parties  who  claim  adversely  to  the  trust  could  not  formerly 
be  made  parties  to  a  suit  for  the  execution  of  the  trust:  Attorney- 
General  v.  Avon  Corporation,  3  De  G.  J.  &  S.  637,  where  it  is  said  that 
Talbot  v.  Earl  of  Radnor,  3  My.  &  K.  252,  to  the  contrary  had  been 
constantly  disapproved  and  never  followed;  but  see  now  Rules  186, 
187. 

Persons  All   persons   from   whom   an   account   is   required   must   be    made 

original  parties  to  the  action,  see  note,  p.  348;  thus  a  cestui  que  trust 
who  has  been  party  to  a  breach  of  trust,  is  a  proper  party:  Jesse 
v.  Bennett,  6  D.  M.  &  G.  609;  and  a  stranger  or  a  creditor,  who  has 
joined  in  the  breach  of  trust  may  be  joined:  Lund  v.  Blanshard,  4 
Hare  9;  Bank  of  Toronto  v.  Beaver  &  Toronto  Mutual  Fire  Insurance 
Co.,  26  Gr.  102;  Consett  v.  Bell,  1  Y.  &  C.,  C.  C.  569;  Stainton  v. 
The  Carron  Co.,  18  Beav.  146.  But  if  a  trustee  commits  a  breach 
of  trust,  the  person  participating  is  not  a  necessary  party  to  an 
action  for  the  general  administration  of  the  trust  estate:  Tiffany  v. 
Thompson,  9  Gr.  244. 

Where  a  suit  was  brought  by  a  remainderman  for  an  account 
against  trustees,  the  tenants  for  life  who  were  served  with  the 
decree,  were  held  not  entitled  to  call  the  trustee  to  account  as  to 
the  income:  Whitney  v.  Smith,  L.  R.  4  Chy.  513. 

Execution       The  Court  will  decree  the  execution  of  a  trust  of  lands  in  a  for- 

foreigntin  eign  country  when  the  trustee  is  resident  within  the  jurisdiction: 

country.      Smith  v.  Henderson,  17  Gr.  6;  and  see  Re  Robertson  R.  v.  R.,  22  Gr. 

449;  but  see  Burns  v.  Davidson,  21  Ont.  547;  see  94  L.  T.  Jour.  30; 

Mercantile  Inv.  Co.  v.  River  Plate  Co.,  1892,  2  Ch.  303. 

Sale  by  Sub-clause  (e). — Where  property  was  offered  for  sale  by  a  trus- 

strainedTn  *ee  un(^er  depreciatory  conditions  of  sale  as  to  title,  the  sale  was 
suit  by  one  restrained  in  a  suit  instituted  by  one  of  several  cestuis  que  trustent: 
of  several  Dance  v.  Goldingham,  L.  R.  8  Chy.  902;  but  see  R.  S.  O.  c.  129, 

c.q.t.  g>    29. 

Where  the  action  is  necessary  and  proper,  and  has  resulted  in 
benefit  to  the  co-owners,  they  may  be  compelled  to  bear  their  pro- 
portion of  the  expense  of  the  action,  according  to  the  advantage 
they  are  shown  respectively  to  have  derived  from  the  proceedings;: 
Gage  v.  Mulholland,  16  Gr.  145. 

One  tenant  in  common  is  entitled  to  maintain  an  action  for  in- 
jury to  the  reversion  without  joining  his  co-tenants.  The  only  ques- 
tion would  be  whether  non- joinder  of  the  co-tenants  is  a  reason  for 
staying  proceedings  till  they  are  joined:  Roberts  v.  Holland,  1893. 
1  Q.  B.  665. 

In  action  Sub-clause  (f). — Where  an  action  for  administration  is  brought 
for  admin-  ^y  ^he  personal  representative,  some  special  circumstances  requiring 
by  personal  tne  intervention  of  the  Court  must  be  shown:  Cole  v.  Glover,  16 
represen-  Gr.  392;  Barry,  v.  Barry,  19  Gr.  458;  Grant  v.  Grant,  10  P.  R.  211; 

special  18  C'  L-  J-  "'  It:  seems  that  he  has  no  riSht  to  institute  an  action 
circum-  merely  to  obtain  an  indemnity  by  passing  his  accounts:  White  v. 
stances  Cummins,  3  Gr.  602;  Cole  v.  Glover,  16  Gr.  392.  As  to  whether  a 
deficiency  of  assets  to  pay  debts  in  full  is  alone  a  sufficient  reason, 
seems  doubtful:  Swetnam  v.  Swetnam,  6  P.  R.  149;  Re  Ette,  6  P.  R. 
159;  Re  Shipman,  Wallace  v.  Shipman,  24  Gr.  177*;  Marsh  v.  Marsh. 
7  P.  R.  129;  Re  Jack,  Jack  v.  Jack,  13  C.  L..  J.  358;  Re  Bromley. 
(Blake,  V.C.,  28th  Jan.,  1878);  and  see  further,  Rule  950.  Where 
there  were  leaseholds  it  was  held  that  the  executor  was  entitled 
to  bring  an  action  in  order  to  obtain  indemnity  against  liability  on 


must  be 
shewn. 
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the  covenants  in  the  lease:  Re  Bosworth,  Howard  v.  Easton,  45  L.  T.  Rule  203. 
136;  Dodson  v.  Sammell,  1  Dr.  &  Sm.  575;  4  L.  T.  44;  but  see 
R.  S.  O.  1897,  c.  129,  s.  36.  The  absence  of  a  legatee  beyond  the 
jurisdiction,  whom  the  executors  are  unable  to  discover,  was  he'ld 
to  be  a  sufficient  ground  for  the  executors  coming  to  the  Court:  Re 
Wade,  Dee  v.  Wade,  18  Gr.  485. 

Where  the  action  is  unnecessarily  brought  by  the  personal  repre-  He  may  be 
sentative,  he  may  be  ordered  to  pay  costs,  or  may  be  refused  his  ordered  to 
costs:  see  cases  cited  Rule  953.  pay  costs. 

An  executor  may  begin  an  action  before  obtaining  probate,  but  he  Executor 
must  obtain  probate  before  the  trial:  Newton  v.  Metropolitan  Railway  may  begin 
Co.,  1  Dr.  &  Sm.  583;   Trice  v.  Robinson,  16  Ont.  433;  or  before  n  »«it  before 
defence  is  filed  that  he  is  not  executor:  Simons  v.  Milman,  2  Sm.  pr( 
241;  but  see  Edinburgh  Life  Assurance  Co.  v.  Allen,  19  Gr.  593;  and  the 
same  rule  applies  to  administrators:  Humphreys  v.  Humphreys,  3  P. 
Wms.  350. 

But  letters  of  administration  obtained  pcndente  lite  will  not  relate 
back  to  the  commencement  of  the  action,  so  as  to  bar  the  running 
of  the  Statute  of  Limitations:  Chard  v.  Roe,  18  Ont.  371;  judgment 
recovered  against  an  executor  who  applies  for  but  never  actually 
obtains  probate,  does  not  bind  the  estate:  Mohamidu  v.  Pitchey, 
1894,  A.  C.  437;  71  L.  T.  99. 

Where  an  executor,  before  probate,  brough't  an  action  to  re- 
cover an  asset  of  the  estate,  which  the  defendant  had  refused  to 
deliver  up  until  probate  should  be  obtained,  the  action  was  stayed 
as  being  frivolous  and  vexatious:  Tarn  v.  Commercial  Banking  Com- 
pany, 12  Q.  B.  D.  294;  50  L.  T.  365;  and  an  executor  intermeddling 
with  the  estate  before  probate  may  be  restrained  from  so  doing, 
and  a  receiver  may  be  appointed  at  the  suit  of  a  co-executor:  In  re 
Moore,  13  P.  D.  36;  58  L.  T.  386. 

An  executor  cannot  under  this  Rule  bring  an  action  against  one  Executor 
of  two  co-executors  who  have  proved,  without  making  the  other  a  suing  one 

party:  Latch  v.  Latch,  L.  R.  10  Chy.  464.  of  several 

co-execu- 
An  action  may  be  brought  by  a  trustee  against  his  co-truscee  to  tors. 

recover  and  secure  the  trust  fund,  without  joining  any  of  the  ces-  But  c.  q.  t. 
tuis  que  trustent  as  parties:  Horsley  v.   Fawcett,  11  Beav.  565;  Bay-  need  not 
nard  v.  Wooley,  20  Beav.  583;  May  v.  Selby,  1  Y.  &  C.  C.  C.  235; 
Peak  v.  Ledger,  4  De  G.  &  S.  137;  Franco  v.  Franco,  3  Ves.  75;  and  an 
action   may  also  be  brought  by  the  trustee  against  one  cestui  que 
trust   to  recover  the  trust  fund  without   making  the  other   cestuis 
que  trustent  parties:  Bridget  v.  Hames,  1  Coll.  72. 

An  executor  who  advanced   money  to  pay   the    price  of  certain  Action  by 
land  held  by  his  testator  as  lessee  with  a  right  of  purchase,  was  reOTesenta- 
held  entitled  to  enforce  his  claim  against  the  land,  for  the  advances  tives  to^n- 
so  made,   the  personal   estate   being   exhausted:  Lannin  v.   Jermyn,  force  claim 
9  Gr.   160.  againsi 

realty. 

A  personal  representative  who  is  a  creditor  of  the  estate  may, 
where  the  personalty  is  exhausted,  obtain  judgment  against  a  de- 
visee for  administration  of  the  realty  devised.  To  such  an  action 
the  heir-at-law  was  a  proper  party;  but  where  the  devisee  made  no 
objection  in  his  answer  to  his  not  being  joined,  and  the  plaintiff 
alleged  by  his  bill  that  there  were  no  lands  descended,  a  decree  was 
made  in  the  absence  of  the  heir,  for  the  administration  of  the 
realty:  Tiffany  v.  Tiffany,  8  Gr.  158;  but  see  now  The  Devolution  of 
Estates  Act  (R.  S.  O.  1897,  c.  127),  s.  4. 
J.A.— 23 
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Rule  203.  Sub-clause  (g).  —  As  to  assignments  of  choses  in  action,  and  as- 
to  when  an  assignee  can  sue  in  his  own  name,  see  notes  to  the  Jud. 
Act,  sec.  58  (5),  supra,  p.  68.  t 

casSchourt      (2)  The    Court,  may  require    any  other    person  to  be 

may  re-      made  a  party,  and  may  give  the  conduct  of  the  action  to 

soisetobre  such  party  as  it  deems  proper;  and  may  make  such  order 

Jp°a?tlesa8    as  it  deems  just  for  placing  the  defendant  on  the  record 

on   the   same    footing  in  regard  to  costs  as  other  persons 

having  a  common  interest  with  him  in  the  matter  in  ques- 

tion.   Con.  Kule  321. 

See  Chy.  O.  59. 

Where  proceedings  are  necessary  against  persons  who  have  had 
dealings  with  the  testator  whose  estate  is  being  administered,  the 
executor  has  a  right  to  the  conduct  of  the  cause  unless  misconduct 
has  been  proved:  Longoourne  v.  Fisher,  40  L.  T.  124. 

Where  trustees  were  accounting  parties  they  were  not  given  the 
conduct  of  proceedings:  Allen  v.  Norris,  W.  N.  1884,  118. 

Conduct  of  a  sale  was  given  to  the  party  most  interested  in  get- 
ting a  good-  price:  in  Woolley  v.  Colman,  30  W.  R.  769;  and  Davics 
v.  Wright,  32  Ch.  D.  221. 

Where  the  conduct  of  an  administration  action  is  given  to  a  credi- 
tor he  is  entitled  to  costs  as  between  solicitor  and  client:  Re 
Richardson,  Richardson  v.  Richardson,  14  Ch.  D.  611;  43  L.  T.  279. 

As  a  general  rule  where  two  actions  for  administration  have  been 
commenced  the  conduct  will  be  given  to  the  plaintiff  in  the  first, 
even  though  a  judgment  may  have  been  first  obtained  in  the  second. 
This  rule  is  not  however  inflexible.  There  may  be  special  circum- 
stances which  the  Court  will  take  into  account  such  as  the  object 
of  the  first  plaintiff  in  commencing  his  action,  the  amount  of  his 
interest,  and  the  nature  of  his  claim:  Re  8  wire,  Mellor  v.  Swire, 
21  Ch.  D.  647;  Townsend  v.  Townsend,  23  Ch.  D.  100  ;|  Re  MoRne, 
Forster  v.  Davis,  25  Ch.  D.  16;  or  the  fact  of  one  of  the  applicant* 
being  an  accounting  party:  Re  Curry,  Curry  v.  Curry,  17  P.  II.  <>!>. 
See  also  Perrin  v.  Perrin,  3  Chy.  Ch.  452,  and  Re  Draggon,  8  P.  R_ 
330,  and  notes  to  Rule  949. 

Where  the  conduct  of  the  cause  was  refused  to  a  party,  and  he 
appealed,  it  was  held  that  all  parties  were  interested  and  should  be 
served  with  notice:  Sephton  v.  Quillam,  71  L.  T.  Jour.  264. 


whos°wouid  (**)  ^ie  Persons  wno?  but  for  this  Kule,  would  have  been 
be  neces-  necessary  parties,  shall  be  served  with  an  office-copy  of  the 
tfeY  except  judgment  (unless  the  Court,  or  Master  dispenses  with  such 
203mustbeservice)  indorsed  with  a  notice  according  to  Form  No.  74,. 
an(*  after  such  service  they  shall  be  bound  by  the  proceed- 
ings in  the  same  manner  as  if  they  had  been  originally 
made  parties;  and  upon  notice  to  the  plaintiff  they  may 
'  attend  the  proceedings  under  the  judgment.  Any  person 
so  served  may  apply  to  the  Court  to  add  to,  vary,  or  set 
aside  the  judgment  within  fourteen  days  from  the  date  of 
such  service.  Con.  Rule  322. 
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See  Chy.  Orders  GO  and  507.  Rule  203. 

The  Eng.  (1883)  R.  162,  makes  the  service  of  such  persons 
necessary  only  if  directed  by  the  Court  or  a  Judge:  see  May  v. 
Newton,  in  note,  supra,  p.  347. 

Office  Copy  to  be  Served.— An  office  copy  of  the  judgment  must  °*^ce  copy 
be  served.    The  copy  of  the  judgment  for  service  may  be  made  an  Served. 
office  copy,  either  by  the  proper  officer  in  the  Central  Office  or  the 
local  officer  in  whose  office  the  judgment  is  entered:  see  Rule  22  (g). 
The  office  copy  may  be  made,  either  by  comparing  the  copy  intended 
to  be  made  an  office  copy,  with  the  entry  in  the  judgment  book,  or 
with  another  office  copy. 

Who  to  be  Served.— All  parties,  who,  but  for  clause  (1)  of  Rule  All  persons 
203,  would  have  been  necessary  parties  to  the  action,  who  have  not^jj^ 
been  made  parties  by  writ,  must  be  served  with  the  judgment,  unless  203(1) 
service  is  dispensed  with.    Infants  and  persons  of  unsound  mind  not  would  have 
so  found  who  are  interested  must  be  served:  Clarke  v.   Clarke,  20  sfr^par5-68 
L.  T.  O.  S.  88,  in  such  manner  as  the  Master  or  officer  before  whom  ties  to  ac- 
the  reference  is  being  prosecuted  directs:  Rule  220.    Before  proceed-  tion,  must 
ings  can  be  validly  carried  on  against  an  infant  or  a  person  of  un- 
sound mind  not  so  found,  a  guardian  ad  litem  must  be  appointed 
for  such  person.    Service  of  the  office  copy  of  the  judgment  on  the 
Official  Guardian  ad  litem  seems  of  itself  sufficient  to  constitute  Trim 
guardian  ad  litem  for  the  infant  parties  requiring  to  be  served  under 
clause  (3)  of  Rule  203;  Rule  219;  see  also  Rule  3;  and  notes  to  Rule Infants- 
219.    The  procedure  to  obtain  the  appointment   of  a  guardian  ad 
litem  for  persons   of  unsound  mind  by  order  is  not  prescribed  by 
these  Rules:     see  Rule  220,  and  notes.    Where  a  guardian  ad  litem  Lunatics, 
is  appointed  by  order,  he  must  be  served  with  the  order  appointing 
him  guardian,  and  with  the  office  copy  of  the  judgment.    The  Official 
Guardian  is  usually  appointed  guardian  ad  litem. 

Service  out  of  the  jurisdiction  may  be  directed:  Rule  162  (4),  and 
Rule  167;  see  Chalmers  v.  Laurie,  10  Ha.  App.  xxvii.;  Strong  v. 
Moore,  22  L.  J.  Chy.  917;  or  substituted  service:  Dan.  Pr.  6tH  ed. 
999. 

Effect  of  Service.— The  person  served  is  not  liable  to  account,  Parties 
nor  can  a  motion  for  an  injunction  be  made  against  him:  Walker who are 
v.  Seligmawi,  L.   R.    12    Eq.    152;    Hopper    v.  Harrison,  28  Gr.  22;£?f™2'  arer 
Rolph  v.  U.  C.  Building  Society,  11  Gr.  275,  278-9;  Re  Parties,  68  L.  T-.  by  pro- 
151;  see,  however,  In  re  R#es,   15  Ch.   D.  490;  Re  Rolfe,   70  L.    T.  ceedings. 
624.    Neither    can    he    require    the    defendant    to    account  any  far- 
ther than  if    he    had    been    himself    an    original    defendant    in  the 
action:  Whitney  v.  Smith,  L.  R.  4  Chy.  513.    A  party  served,  how- 
ever,   may   impeach   in  the   Master's   Office  an   instrument   set    up 
in  answer  to  his  claim  as  a  legatee,  on  the  ground  of  fraud:  Darling 
v.  Darling,  Rossa's  claim,  15  C.  L/.  J.  112. 

Whether  the  party  served  attend  the  proceedings  or  not,  he  is 
bound  by  the  proceedings.  Unless  he  gives  notice  to  the  plaintiff 
of  his  intention  to  attend  the  proceedings  under  the  judgment,  Be  is 
not  entitled  to  service  of  notice  of  the  proceedings  in  the  Master's 
office:  English  v.  English,  12  Gr.  441. 

Persons  who  have  been  improperly  served  may  move  to  set  aside 
the  service:  Re  Symons,  54  L.  T.  501. 

Attending  Proceedings.— A  person  served  is  entitled,  on  giving  Parties 
notice  to  the  plaintiff,  to  attend  the  proceedings.    A  party  so  attend-  served  may- 
ing,   although  entitled   to   notice   of   the  future  proceedings  in  the 


856 

Rule  203. 

attend  the 
proceed- 
ings. 

Costs 
where 
attending 
unneces- 
sary. 


Persons 
not  attend- 
ing pro- 
ceedings 
not  en- 
titled to 
notice. 


CONSOLIDATED   RULES. 

action,  does  not  thereby  become  a  party  to  the  action:  English  v. 
English,  12  Gr.  441;  Walker  v.  Seligmann,  L.  R.  12  Eq.  152;  but  see 
Re  Rees,  15  Ch.  D.  490. 

Under  Rule  665  the  Master  has  power,  among  other  things,  to  give 
special  directions  as  to  the  parties  who  are  to  attend  on  the  several 
accounts  and  inquiries:  and  see  also  Rule  204.  A  person  served 
under  Rule  203  (3),  and  attending  the  proceedings  without  special 
leave,  may  be  ordered  to  pay  all  the  extra  costs  occasioned  by  his 
so  attending,  if  it  appear  that  his  attendance  was  unnecessary: 
Sharp  v.  Lush,  10  Ch.  D.  463;  and  see  Daubney  v.  Leake,  L.  R.  1 
Eq.  495;  Re  Marshall,  W.  N.  1879,  12. 

Persons  served  with  the  judgment,  and  not  attending  the  proceed- 
ings, are  not  entitled  to  service  of  the  warrant  to  settle  the  report: 
Green  v.  Measures,  W.  N.  1866,  122;  nor  of  the  notice  of  hearing 
on  further  directions:  Lee  v.  Sturrock,  W.  N.  1876,  226.  If  any 
relief  is  intended  to  be  asked  against  them  they  are  entitled  to 
notice,  even  though  they  have  not  attended  the  proceedings  before 
the  Master:  Re  Rees,  15  Ch.  D.  490;  Re  Rolfe,  supra. 

Tarties  Motion  to  vary  Judgment. — The  motion  to  vary,  or  set  aside 

naoved  may  the  Judgment,  must  be  made  on  notice  to  the  plaintiff.  The  motion 
.against  is  to  be  made  before  a  Judge  in  Court.  Two  clear  days'  notice  of 
judgment,  the  motion  must  be  given:  see  Rule  348;  and  it  must  be  set  down  at 

least  the   day  before  the  day  named  for   hearing  the  motion:   see 

Rule  364. 

On  the  motion  to  vary  the  judgment  by  any  person  served  with  a 
copy,  the  Court  will  not  direct  the  taking  of  accounts  for  which  no 
foundation  was  laid  in  the  pleadings  or  proceedings  in  the  action, 
except  perhaps  on  the  terms  of  allowing  the  party  from  whom  such 
account  is  sought,  an  opportunity  to  adduce  evidence,  to  shew  whj 
it  should  not  be  granted:  Foster  v.  Foster,  L.  R.  3  Chy.  330;  and  see 
Murgatroyd  v.  Caldwell,  10  L.  T.  410.  Additional  accounts  and  in- 
quiries have  been  directed  after  the  report,  at  the  instance  of  a 
party  subsequently  served  with  the  decree:  Reeve  v.  Reeve,  W.  N. 
1871,  52.  Under  the  former  practice  in  Chancery,  any  person 
served  with  the  decree  might  rehear  the  cause:  Ellison  v.  Thomas,  1 
D.  J.  &  S.  18. 

A  person  improperly  made  a  party  under  this  Rule  is  not  limited 
to  moving  against  the  order,  but  may  appeal  from  the  Master's 
report:  Cowan  v.  Allen,  23  Ont.  App.  457;  26  S.  C.  R.  292. 

Where  the  question  intended  to  be  raised  does  not  appear  on  the 
pleadings  or  previous  proceedings  in  the  action,  it  may  be  necessary 
to  present  a  petition  in  the  nature  of  a  bill  of  review  under  the 
former  Chancery  practice.  No  petition  for  leave  to  file  this  petition 
is  necessary:  Kidd  v.  Cheyne,  18  Jur.  348;  Duggan  v.  McKay,  1  Chy. 
Ch.  380;  and  see  Rule  642. 
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It  would  seem  that  a  purchaser  under  a  judgment  pronounced  in 
an  action  constituted  under  Rule  203,  is  bound  to  see  that  it  has  been 
served  on  all  necessary  parties,  so  as  to  bind  them  by  the  proceed- 
ings, in  the  same  way  that  a  purchaser  is  bound  to  see  that  all 
necessary  parties  are  made  parties  to  any  other  action  in  which  a 
sale  is  directed  by  the  Court.  Prima  facie,  only  the  persons  who  are 
actually  named  as  parties  to  the  record  are  bound;  Rule  203  (3)  forms 
an  exception  to  this  rule:  see  Reeve  v.  Reeve,  W.  N.  1871,  52,  and 
Russell  v.  Romanes,  3  Ont.  App.  635. 
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A  purchaser,  however,  is  not  bound  to  inquire  into  the  regularity  of  Rule  204. 
the  proceedings  antecedent  to  the  judgment:  Gunn  v.  Doble,  15  Gr. 
655;  Shaw  v.  Crawford,  4  Ont.  App.  371;  Collins  v.  Denison,  2  Chy. 
Ch.  465,  and  see  Jud.  Act,  s.  58  (11). 

Dispensing  with  Service.— The  Master,  to  whom  an  action  is  Dispensing 
referred,  as  well  as  the  Court,  has  under  this  Rule  power  to  dispense  with  ser- 
with  the  service  of  a  copy  of  t"he  judgment.     Formerly,  where  the  jjg^ient> 
Master  dispensed  with  service  he  was  required  to  state  the  reasons 
therefor  in  his  report:  see  Chy.  O.  587;  but  that  provision  has  not 
been  embodied  in  these  Rules. 

An  advertisement  may  be  published  for  persons  who  cannot   be  Advertise- 
found  to    be  served,  as  a  condition  of    dispensing  with    service    on  ment. 
them:  see  Rule  670. 

Service  on  some  of  the  next  of  kin,  who  were  resident  out  of  tfie 
jurisdiction  was  dispensed  with:  English  v.  English,  12  Gr.  441.  An 
application  to  the  Court  to  dispense  with  service  may  be  made  ex 
parte:  Ib. 

Absence  from  the  jurisdiction  is  not  of  itself  sufficient  reason  for  Absence 
dispensing  with  service:   Chalmers  v.  Laurie,   10  Hare,  App.   xxvii.;  from  juris- 
Maylery  v.  Brooking,  7  D.  M.   &  G.  673;  Strong  v.  Moore,  22  L".  J.  diction- 
Chy.  917. 

Whether  parties  on   whom  service  of  the  judgment  is   dispensed  How  far 
with,   either  by  the   Court,   or  Master,   are   nevertheless   bound  by  ^"erve 
the  proceedings,  is  nowhere  stated;  it  would  seem  that  they  are  in  are  bound, 
the    same    position  as  parties  in  whose    absence  judgment   is  pro- 
nounced under  Rule  202,  and  that  they  are  not  bound:  see  Doody  v. 
Higgins,  9  Hare,  App.  xxxii. ;  May  v.  Neivton,  34  Ch.  D.  347;  unless 
by  acquiescence:  see  Re  Lart,  1896,  2  Ch.  788;  75  L.  T.  175;  and 
see  Bunnett  v.  Foster,  7  Beav.  540. 

Parties  not  having  an  interest  at  the  date  of  the  judgment  cannot 
be  brought  before  the  Court  under  this  Rule:  Colyer  v.  Colyer,  11  W. 
R.  355;  but  see  Rule  659. 

2O4.  In    administration    proceedings  no  person    other  Parties  to 
than  the  executor  or  administrator  shall,  unless  by  leave,  twSoL18" 
be  entitled  to  appear  either  in  Court  or  in  Chambers,  or  in  Fng8c.eed 
a  Master's  office,  on  the  claim  of  any  person  against  the 
estate  of  the  deceased  in  respect  of  any  debt  or  liability. 
The  Court,  Judge  or  Master  as  the  case  may  be,  may  direct 
any  person  to  appear,  either  in  addition  to  or  in  the  place 
of  the  executor  or  administrator,  upon  such  terms  as  to 
costs  or  otherwise  as  may  seem  proper.     Con.  Rule  334. 

Compare  Eng.  (1883)   R.  169,  which  is  in  substance  the  same. 

Mere  liberty  to  attend  proceedings  does  not  necessarily  entitle  the 
party  to  costs  of  attendance.  The  order  should  so  provide  if  it  is 
the  intention  that  costs  should  be  allowed:  Day  v.  Beatty,  21  Ch. 
D.  830. 

Only  one  party,  generally  speaking  the  executor  or  administrator, 
should  in  general  attend  to  oppose  a  contested  claim  in  an  adminis- 
tration action:  Re  Smith  v.  Watts,  52  L.  J.  Chy.  209. 
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£jlle|06  2O5.  "Where  a  defendant,  at  the  trial  or  on  motion  for 
obj'ectio'n  judgment,  takes  objection  for  want  of  parties,  the  Court, 
to  nonjoin-  if  ft  thinks  fit,  may  pronounce  a  judgment  saving  the  rights 
heaving,  of  all  persons  not  parties.  Con.  Rule  323. 

judgment 


absentees.  PJIJ^  Qour^-  may  now  jn  every  action  deal  with  the  matters  in  con- 
troversy, so  far  as  regards  the  rights  and  interests  of  the  parties 
actually  before  it:  Rule  206. 

When  the  Court  acts  under  this  Rule  the  absent  parties  will  not,  as 
a  general  rule,  be  bound  by  the  judgment  pronounced,  unless  after 
knowledge  thereof,  they  accept  any  benefit  thereunder,  or  otherwise 
acquiesce  therein:  see  Re  Lart,  1896,  2  Ch.  788;  75  L.  T.  175. 

The  Court  will  only  act  under  Rule  205,  where  justice  can  be  done 
to  all  parties  notwithstanding  the  defective  constitution  of  the 
action:  Lambert  v.  HutcMnson,  1  Beav.  277,  286. 

Cases  in  Where  in  a  suit  to  set  aside  an  alleged  fraudulent  conveyance  by 
a  Debtor,  it  appeared  at  the  hearing  that  a  note  pro  confesso  entered 
against  one  of  the  defendants,  the  original  debtor,  had  been  waived 
by  a  subsequent  amendment  of  the  bill,  the  Court  dismissed  the  bill 
us  against  that  defendant,  on  the  application  of  the  plaintiff,  without 
the  dismissal  being  equivalent  to  a  dismissal  on  the  merits,  and 
made  a  decree,  saving  the  rights  of  that  defendant:  Waddle  v.  Mc- 
Ginty,  15  Gr.  261. 

A  decree  has  been  made  under  Chy.  O.  65,  from  which  this 
Rule  is  taken,  in  the  absence  —  of  the  assignee  of  a  bankrupt:  Maybery 
v.  Brooking,  1  D.  M.  &  G.  673;—  of  a  mortgagee:  Feltham  v.  Clark, 
1  De  G.  &  Sin.  307;  —  of  a  person  entitled  in  a  remote  contingency: 
Daubuz  v.  Peel,  1  Coop.  temp.  Cott.  365;—  of  the  heir-at-law  of  the 
last  surviving  trustee,  and  of  the  personal  representative  of  a 
testator:  Faulkner  v.  Daniel,  3  Hare,  199. 

Objections      An    objection    for  want  of    parties    should    be  taken  as  soon  as 

parties11      P°ssikle,  and  not  postponed  until  the  trial,  or  motion  for  judgment: 

must  be       Liike  v.  South  Kensington,  11  Ch.  D.  121;  Sheehan  v.  Great  Eastern  Ry. 

taken  Co.,  16  Ch.  D.  59;  29  W.  R.  69;  the  objection  should  be  taken  by 

mp   y"    motion,  and  not  merely  raised  by  statement  of  defence;  Ib.,  and  see 

notes  to  Rules  202,  206;  and  see  Vallance   v.  Birmingham,  24  W.  R. 

454;  Roberts  v.  Evans,  7  Ch.  D.  830;  26  W.  R.  280,  where  no  costs 

of  pleadings  were   allowed  to  plaintiff  from  the  time  the  objection 

was  taken. 


2O6.  —  (1)  An  action  shall  not  be  defeated  by  reason 
of  the  mis  joinder  of  parties,  and  the  Court  may  deal  with 
the  matter  in  controversy  so  far  as  regards  the  rights  and 
interests  of  the  parties  before  it. 

£trfkS?gand  (2)  Tne  Court  or  a  Judge  may,  at  any  stage  of  the 
out  parties  proceedings,  either  upon  or  without  the  application  of 
either  party,  and  upon  such  terms  as  may  appear  to  the 
Qourt  or  Judge  to  be  just,  order  that  the  name  of  a  plain- 
tiff or  defendant  improperly  joined,  be  struck  out,  and  that 
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any  person    who    ought  to    have    been    joined,  or  whoseKule  206- 
presence    is    necessary    in    order    to    enable    the    Court         o^ 
effectually  and  completely  to  adjudicate  upon  the  ques-  /£  /  n-£2. 
tions  involved  in  the  action,  be  added  as  plaintiff  or  de- 
fendant. 

See  Long  v.  Crossley,  13  Ch.  D.  391. 

(3)  JSTo  person  shall  be  added  or  substituted  as  a  plain- 
tift'(c6),  or  as  the  next  friend  of  a  plaintiff,  without  his  own 
consent  in  writing  thereto  to  be  filed. 
The  words  "  in  writing  "  were  not  in  the  original  Rule. 


suing  without  a  next  /f  I  i  *-*!&• 
e,   as   it  is  not  to  be  / 


At  (a),   the    former    Con.  Rule    324    had 
friend."     The   meaning  is  doubtless  the  same, 

supposed  that  where  the  consent  of  a  next  friend  is  obtained,  the 
consent  of  the  plaintiff,  of  whom  he  is  next  friend,  is  also  to  be 
obtained. 

(4)  Parties   who   are   so  added  [or  substituted]  as  de- 
fendants shall  be  served  with  a  writ  of  summons  or  notice 
in  manner  hereinafter  mentioned,  or  in  such  other  manner 
as  may  be  ordered,  and  the  proceedings  as  against  them 
shall  be  deemed  to  have  begun  only  at  the  time  of  service. 
Con.  Kule  324. 

Clauses  1-4  are  the  same  as  Eng.  (1883)  R.  133,  except  the  words 
in  brackets. 

As  to  the  words  "  only  at  the  time  of  service,"  (in  the  Eng.  R. 
"  only  on  the  service  of  summons  or  notice,")  see  The  Bowesfleld,  51 
L.  T.  128;  St.  Louis  v.  O'Callaghan,  13  P.  R.  322. 

(5)  An  application  to  add,  or  strike  out,  or  substitute  £  HOW  ap- 
plaintiff  or    defendant   may   be   made  to  the  Court  or  a 
Judge,  at  any  time  before  trial,  by  motion,  or  at  the  trial 

in  a  summary  manner.     Con.  Rule  325. 
Clause  (5)  is  the  same  as  Eng  (1883)    R.  134. 

The  first  clause  is  an  extension  of  the  Chy.  O.  53,  which  provided 
that  no  suit  should  be  dismissed  by  reason  of  the  misjoinder  of 
persons  as  plaintiffs. 

The  Court  of  Chancery  formerly  under  Chy.  O.  65,  exercised  a 
similar  power  of  dealing  with  the  questions  raised  in  a  suit,  wherever 
justice  could  be  done  to  all  parties  notwithstanding  misjoinder  or 
nonjoinder:  see  Lambert  v.  Hutchinson,  1  Beav.  277,  286.  Where 
necessary,  the  decree  expressly  saved  the  rights  of  absent  parties. 

From  the  provisions  for  adding  parties  contained  in  the  sub-clauses 
of  this  Rule,  it  would  appear  that  "  misjoinder "  includes  "  non- 
joinder." 

Misjoinder,  though  it  cannot  defeat  an  action,  may  affect  the  costs: 
Roberts  v.  Evans,  1  Ch.  D.  830. 
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Rule  206.  Mis  joinder  and  non- joinder  of  parties  ceased  after  the  Jud.  Act  to 
Striking  be  grounds  of  demurrer:  see  Blake  &  Co.  v.  Moore,  8  L.  R.  Ir.  95; 
out  and  Werderman  v.  Societe  Generate,  etc.,  19  Ch.  D.  24t> ;  Hunter  v.  Young, 
partief  4  Ex-  D-  256;  YoWM#  v.  Robertson,  2  Ont.  434;  Bcctme  v.  VucTtett,  3 
Ont.  370;  Carter  v.  Clarkson,  15  P.  R.  379.  The  defendant's  course 
is  to  apply  under  the  present  Rule  to  add,  or  strike  out,  parties,  or 
require  the  plaintiff  to  do  so;  and  the  defendant  should  raise  any 
objection  of  this  kind  that  he  may  have,  at  the  earliest  possible 
moment:  Sheehan  v.  Great  Eastern  Ry.  Co.,  16  Ch.  D.  59,  where  the 
objection  was  not  allowed  though  taken  by  the  defence;  see  also 
Ruston  v.  ToUn,  W.  N.  1880,  19;  Roberts  v.  Evans,  7  Ch.  D.  830; 
Scane  v.  Duckett,  3  Ont.  370.  Where  the  defendant's  contention  is 
that  additional  parties  are  necessary  to  enable  the  action  to  proceed 
at  all,  it  would  seem,  however,  that  it  is  sufficient  for  him  to  take 
the  objection  by  his  defence,  leaving  the  plaintiff  to  apply  to  add 
parties  if  so  desired:  see  Nobel's  Explosives  Co.  v.  Jones,  28  W.  R. 
653;  42  L.  T.  754;  49  L.  J.  Chy.  726;  Lydall  v.  Martinson,  5  Ch.  D. 
780;  see  also  Cornell  v.  Smith,  14  P.  R.  275,  an  action  to  establish 
a  will 

If  the  plaintiff  cannot  proceed  without  the  addition  of  parties,  the 
action  should  not  be  dismissed  (see  the  first  clause  of  this  Rule),  but 
the  parties  deemed  necessary  should  be  directed  to  be  added  by 
him:  VanGelder  v.  Sowerby  Bridge,  etc.,  Soc.,  44  Ch.  D.  374.  If  in 
such  a  case  the  trial  has  to  stand  over,  the  question  as  to  how  the 
costs  thrown  away  should  be  borne  will  doubtless  depend  upon 
which  party  was  in  default  in  not  applying  to  have  the  parties 
added. 

It  was  held  to  be  too  late  to  raise  objection  for  the  first  time  in 
the  Supreme  Court,  that  the  legal  representatives  of  the  person  in- 
jured were  not  made  parties,  where  a  policy  was  sued  on  by  the 
person  in  whose  favour  it  was  made:  Tenner  v.  Sun  Life,  17  58.  C. 
R.  394. 

Where  the  plaintiffs  are  not  persons  entitled  to  bring  the  action, 
so  that  the  objection  is  one  of  substance,  and  not  merely  that  other 
parties  should  be  joined,  formerly  a  demurrer  was  proper,  and  now, 
probably,  that  objection  may  be  raised  under  Rule  259:  see  Mc- 
Clenaghan  v.  Grey,  4  Ont.  329. 

Time  of  Clause  (1)  provides  a  cure  for  misjoinder  and  non-joinder,  by 
application  striking  out  or  adding  parties.  Applications  under  it  may  be  made 
by  either  party,  or  the  Court  may  act  mere  motu:  Kino  v.  Rudkin,  5 
Ch.  D.  160.  The  power  given  is  very  extensive,  and  may  be  exer- 
cised at  any  stage  of  the  proceedings,  before  trial  on  motion,  and  at 
the  trial:  Kino  v.  Rudkin,  6  Ch.  D.  160,  in  a  summary  way:  Rule 
206  (5).  An  order  was  made  after  delivery  of  a  statement  of  claim: 
Anon.  2  Charl.  Ch.  Ca.  25;  but  was  refused  as  being  asked  for  at  an 
unreasonably  late  stage  where  the  case  had  come  on  for  trial  and  had 
been  adjourned:  Williams  v.  Andrews,  W.  N.  1875,  237;  1  Charl.  Ch. 
Ca.  60.  It  cannot  be  made  after  the  trial  or  after  final  judgment: 
Durham  v.  Robertson,  1898,  1  Q.  B.  765,  per  Chitty,  J.,  at  p.  &74; 
Attorney-General  v.  Corporation  of  Birmingham,  15  Ch.  D.  423.  In  that 
case  new  parties  had  succeeded  to  the  rights  and  liabilities  of  the  de- 
fendants, and  it  was  held  on  appeal,  that  the  pleadings  could  not  be 
amended  to  introduce  these  parties  after  final  judgment,  and  that 
when  it  becomes  necessary  to  enforce  such  a  judgment  against  per- 
sons who  had  acquired  a  title  after  it  was  made,  an  action  must  be 
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brought  for  that  purpose;  and  after  final  judgment  ^dismissing  an  ac- Rule  206. 
tion  it  was  held  to  be  too  late  to  add  a  party  as  pla'intiff,  in  order  to 
remedy  an  objection  of  want  of  proper  parties:  Johnston  v.  Consumers' 
Gas  Co.,  17  P.  K.  297.  Where  the  judgment  is  not  drawn  up,  how- 
ever, and  can  therefore  be  recalled,  the  plaintiff  may  be  allowed  to 
amend  and  add  parties:  Keith  v.  Butcher,  25  Ch.  D.  750. 

An  application  to  add  as  a  defendant  a  person  who  ought  to  be, 
but  has  not  been  joined,  ought  to  be  granted  or  refused  upon  the 
same  principles  on  which  a  plea  in  abatement  for  the  non-joinder 
of  such  person  would  have  succeeded  or  failed:  per  Lord  Cairns  in 
Kendall  v.  Hamilton,  4  App.  Cas.  516. 

Applications  to  add  or  strike  out. — An  application  to  add  or 
strike,  out  parties  should  be  made  promptly:  Sheehan  v.  Great 
Eastern  Ry.  Co.,  16  Ch.  D.  59;  Williams  v.  Andrews,  W.  N.  1875,  237; 
1  Charl.  Ch.  Ca.  60;  Vallance  v.  Birmingham,  etc.,  2  Ch.  D.  369.  It 
may  be  after  delivery  of  statement  of  claim:  Anon.  2  Charl.  Ch.  Ca. 
25;  or  at  the  trial,  even  during  examination  of  witnesses:  Ruston  v. 
ToUn,  W.  N.  1880,  19;  Kino  v.  Rudkin,  6  Ch.  D.  160;  House  Property 
Co.  v.  H.  P.  Horsenail  Co.,  29  Ch.  D.  190;  Gandy  v.  Gandy,  30  Ch.  D. 
57;  though  it  may  under  the  circumstances  be  then  too  late:  Nobel's 
Explosives  Co.  v.  Jones,  28  W.  R.  653;  or  in  some  cases  after  judg- 
ment if  the  party  to  be  added  does  not  object:  see  Re  Mason,  Turner 
v.  Mason,  W.  N.  1883,  134,  147;  sed  qucere,  see  Heard  v.  Borgwardt, 
W.  N.  1883,  173  and  194,  and  Hurst  v.  Hurst,  21  Ch.  D.  278,  289; 
Johnston  v.  Consumers'  Gas  Co.,  supra. 

The  order,  whether  for  adding,  striking  out,  or  substituting 
parties,  is  in  the  discretion  of  the  Judge:  and  after  trial  it  was  held 
too  late  to  add  new  plaintiffs  and  make  a  new  case:  New  Westminster 
Brewing  Co.  v.  Hannah,  24  W.  R.  899. 

Where  it  becomes  necessary  to  enforce  a  judgment  against  persons 
who  acquired  title  after  it  was  made,  an  action  must  be  brought: 
Attorney-General  v.  Corporation  of  Birmingham,  15  Ch.  D.  423;  but  see 
Young  v.  Huber,  29  Gr.  49;  and  see  Morgan  v.  Day,  Dan.  Pr.  5th 
ed.,  463,  note  (o),  and  Campbell  v.  Holland,  7  Ch.  D.  166. 

The  application  is  made  in  Chambers:  see  Wilson  v.  Church,  9  Ch. 
D.  552;  and  on  notice:  Tildesley  v.  Harper,  3  Ch.  D".  277;  Re  Colbeck, 
Hall  v.  Colbeck,  36  W.  R.  259;  but  an  order  nisi  has  under  peculiar 
circumstances  been  made  em  parte,  to  become  absolute  unless  moved 
against  within  a  time  named  in  the  order:  Re  Wortley,  4  Ch.  D.  180; 
Wilson  v.  Church,  supra. 

A  motion  on  behalf  of  some  of  several  plaintiffs,  when  all  should 
join,  will  not  be  entertained:  Re  Wright,  1895,  2  Ch.  747. 

In  Roberts  v.  Holland,  1893,  1  Q.  B.  665,  the  objection  that  the 
plaintiff  could  not  sue  alone  was  raised  as  a  point  of  law  on  the 
pleadings. 

Appeal. — An  appeal  lies  from  an  order  of  the  Judge  at  the  trial 
directing  the  case  to  stand  over  to  add  parties:  Payne  v.  Caughell,  24 
Out.  App.  556. 

Striking   out  Parties. — Under  the   former  practice,   if  a  party  Striking 
was  improperly  joined,  the  defendant  might  demur  if  the  impropriety  01 
appeared  on  the  face  of  the  proceedings;  otherwise  it  was  necessnry 
to  defend,  and  proceed  to  a  hearing  of  the  cause.     The  present  Rule 
enables  the  Court  to   strike  out  a   party  improperly  joined,   before 
expense  is  incurred. 
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If  a  defendant  is  improperly  joined,  he  should  apply  to  have  his 
name  struck  out,  at  the  earliest  possible  moment;  but  a  defendant 
was  struck  out  on  his  own  application,  though  he  had  delivered  a 
statement  of  defence  upon  which  issue  had  been  joined,  and  delay 
only  influenced  the  decision  as  to  the  costs:  Vallance  v.  Birmingham 
&  Midland  Land,  etc.,  Corporation,  2  Ch.  D.  369. 

Where  two  defendants  are  sued  in  the  same  action,  in  respect  of 
separate  torts,  either  may  apply  to  compel  the  plaintiff  to  elect 
against  which  of  them  he  will  proceed,  and  the  name  of  the  other 
will  be  struck  out:  Sadler  v.  G.  W.  Ry.  Co.,  1896,  A.  C.  450;  74  L. 
T.  561. 

Where  defendants  did  not  move  under  this  Rule  to  be  struck  out, 
but  took  part  in  the  defence,  they  were  held  jointly  liable  with  other 
defendants  to  the  costs  of  the  action:  Twinbarrow  v.  Braid,  W.  N. 
1878.  169. 

The  Court  will  not  virtually  try  the  cause,  however,  on  such  an 
application.  Where,  therefore,  a  plaintiff,  a  builder,  sued  for  work 
and  labour  done,  and  made  two  persons  defendants  who  occupied 
the  position  of  lessee  and  lessor,  alleging  that  there  was  a  doubt 
which  was  liable  to  him,  Lush,  J.,  on  the  application  of  the  lessor, 
refused  to  strike  him  out  on  his  statement  that  the  lessee  was  liable 
to  do  all  repairs:  Anon.  W.  N.  1875,  203;  1  Charl.  Ch.  Ca.  59.  Under 
an  order  striking  out  a  defendant  and  giving  the  plaintiff  leave  ~o 
amend,  he  may  not  amend  by  striking  out  another  defendant,  even 
though  that  defendant's  interest  was  determined:  Wymer  v.  Dodds, 
11  Ch.  D.  436;  Elwon  v.  Vaughan,  W.  N.  1879,  69.  A  defendant 
sought  to  be  struck  out  is  entitled  to  notice,  that  he  may  be  heard 
as  to  the  question  of  his  costs:  Wymer  v.  Dodds,  supra. 

A  defendant  in  ejectment,  a  tenant,  whose  landlord  had  obtained 
leave  to  defend,  and  whose  lease  had  expired  pending  the  suit,  was 
not  allowed  to  have  his  name  struck  out,  as  the  plaintiff's  security 
would  thus  be  diminished:  Johnston  v.  Oliver,  9  P.  R.  353. 

On  grounds  apart  from  any  question  of  personal  responsibility,  de- 
fendants on  their  own  application  may  not  be  allowed  to  be  struck 
out:  see  Heatley  v.  Newton,  19  Ch.  D.  336. 

Where  there  is  a  misjoinder  of  plaintiffs,  a  defendant  may  apply 
to  stay  proceedings  until  the  plaintiffs  elect  which  of  them  shall 
proceed,  and  the  names  of  the  others  will  then  be  struck  out.  On 
such  an  application  the  Court  has  no  power  to  impose  terms  on 
defendants  as  regards  any  defence  under  the  Statute  of  Limitations 
which  they  may  have  against  the  plaintiffs  whose  names  are  struck 
out,  or  to  enable  the  latter  to  issue  new  writs  mine  pro  tune:  Hulh- 
nance  v.  Raleigh,  17  P.  "R.  458. 

Where  parties  are  joined  as  plaintiffs  without  their  authority,  the 
defendant  may  move  to  strike  out  their  names  as  plaintiffs:  Barrie  v. 
Weaymouth,  15  P.  R.  95;  or  the  party  improperly  joined  as  plaintiff 
may  move  to  have  his  name  struck  out  of  the  proceedings,  and  the 
formal  discontinuance  of  the  action  is  no  bar  to  the  motion:  Gold 
Reefs  v.  Dawson,  1897,  1  Ch.  115;  75  L.  T.  575. 

Adding  Parties.— This  Rule  is  to  be  read  in  connection  with 
Rules  185,  186,  and  313:  Edwards  v.  Lowther,  24  W.  R.  434;  and  any 
person  who  might  have  been  joined  originally  under  the  latter  Rules 
may  be  added  under  this  Rule:  see  Smith  v.  Haseltine,  W.  N.  1875, 
250;  1  Charl.  Ch.  Ca.  56;  Long  v.  Crossley,  13  Ch.  D.  388,  subject  to 
the  restrictions  hereafter  referred  to,  and  to  the  power  of  the  Judge 
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in  his  discretion  to  refuse  to  interfere  if  injustice  is  likely  to  be  done  Rule  206. 
in  any  way  by  the  addition:  see  Edwards  v.  Lowther,  34  L.  T.  255. 

The  words  "  who  ought  to  have  been  joined,"  in  this  Rule  mean 
"  ought,  in  order  to  do  complete  justice,  to  have  been  joined,"  and, 
as  a  general  rule,  "  all  parties  against  whom  remedy  or  relief  is 
sought  should,  if  possible,  be  joined  in  the  same  action  " :  per  Archi- 
bald, J.,  in  Edwards  v.  Lowther,  45  L.  J.  C.  P.  419.  There,  an  action 
was  brought  against  a  publisher  of  a  newspaper  for  libel,  and  after 
issue  joined  the  proprietor  of  the  newspaper  was  added  as  a  de- 
fendant on  the  plaintiff's  application. 

Where  a  plaintiff  assigned  his  interest  to  a  third  person,  who 
obtained  an  order  giving  him  liberty  to  prosecute  the  suit  in  the 
name  of  the  original  plaintiff,  it  was  held  on  the  application  of -the 
defendant,  that  the  assignee  was  bound  to  amend  the  title  of  the 
action,  so  as  to  shew  that  he  was  the  real  plaintiff,  and  to  set  forth 
the  assignment,  by  amendment  or  otherwise,  in  the  statement  of 
claim:  Seear  v.  Lawson,  16  Ch.  D.  121. 

But  the  Courts  do  not  interpret  the  Rules  as  empowering  them  to 
add  parties  at  the  instance  of  a  defendant  to  the  same  extent  as 
upon  the  plaintiff's  application. 

In  an  action  to  restrain  defendants  from  using  certain  premises  as 
a  smallpox  hospital,  application  was  made  under  this  Rule  by  the 
plaintiff,  to  join  another  person  with  his  consent  who  was  an  in- 
habitant of  the  same  neighbourhood,  on  the  ground  that  since  the 
action  was  commenced  the  plaintiff  had  given  up  his  business  and 
was  going  abroad.  An  order  was  refused,  on  the  ground  that  the 
cause  of  action  was  injury  to  the  plaintiff's  own  property  only,  and 
it  was  not  necessary,  to  enable  the  Court  effectually  to  dispose  of  all 
questions  in  the  action,  that  anyone  be  added:  Dalton  v.  St.  Mary 
AWotts,  47  L.  T.  349. 

Where  the  plaintiffs  were  lessees  of  eleven  houses  for  a  long  term, 
one  being  sub-let,  they,  together  with  the  sub-tenant,  brought  an 
action  to  restrain  a  nuisance,  etc.,  subsequently  the  sub-tenant 
declined  to  go  on.  The  other  ten  houses  having  been  let  in  the 
meantime,  two  of  the  other  sub-tenants  were  on  application  added 
as  co-plaintiffs  with  their  consent:  House  Property  &  I.  Co.  v.  H.  P. 
Horsenail  Co.,  29  Ch.  D.  190. 

Persons  were  added  as  defendants  who  appeared  to  be  the  persons 
really  liable  to  plaintiffs,  and  were  conducting  the  defence  for  the 
defendants  sued:  Adams  v.  Watson  Manufg.  Co.,  15  T)nt.  218;  and  16 
Ont.  2,  where  the  decision  was  affirmed  as  to  the  terms  of  payment 
of  costs  imposed  as  a  condition  precedent  to  amending. 

In  Hathaway  v.  Doig,  6  Ont.  App.  246,  where  the  plaintiff  in  an 
action  to  restrain  a  nuisance  appeared  to  have  no  interest,  his  wife 
being  the  owner  of  the  property  injured,  an  application  to  substitute 
the  wife  with  her  consent  as  plaintiff  was  refused,  it  being  held  that 
the  suit  was  not  merely  not  properly  constituted,  but  had  no  proper 
existence  at  all,  and  another  person  who  had  a  right  should  not  be 
substituted  for  a  person  who  had  no  right  to  institute  proceedings; 
see  also  New  Westminster  Brewery  Co.  v.  Hannah,  24  W.  R.  899; 
Walcott  v.  Lyons,  29  Ch.  D.  584,  where  an  action  was  brought  by  a 
life  tenant  against  trustees  for  improper  investment;  the  defence 
made  was  that  the  life  tanant  had  acquiesced;  a  motion  to  add  the 
tenant  in  remainder,  who  had  not  acquiesced,  as  co-plaintiff  was 
refused;  but  see  Rule  313. 
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Rule  206.        Adding  Plaintiff s.— The  addition  of  a  plaintiff  is  subject  to  the 

Adding        provision  of  clause  (3)  of  this  Rule,  that  the  addition  shall  be  by  his 

plaintiffs,    consent  in  writing;  but  if  he  consents,  the   addition  may  be  made 

against  the  wish  of  the  other  plaintiffs,  if  necessary,   as 'where  the 

right  of  action  has  passed  from  the  original  plaintiff:  Emden  v   Carte 

17  Ch.  D.  169;  29  W.  R.  600. 

Where  a  party  brought  an  action  in  his  own  name  instead  of  in 
the  name  of  the  person  in  whom  the  legal  title  of  the  property  to  be 
recovered  was  vested,  an  amendment  was  allowed  adding  such 
party:  McGuin  v.  Fretts,  7  C.  L.  T.  159;  Walcott  v.  Lyons,  29  Ch.  D. 
584;  and  see  AyscougTi  v.  Bullar,  41  Ch.  D.  341. 

In  De  Hart  v.  Stevenson,  1  Q.  B.  D.  313,  one  of  the  several  co- 
owners  of  a  ship,  sued  for  freight  dues;  the  defendant  applied  to 
add  the  other  co-owners  as  plaintiffs,  confessedly  in  order  to  obtain 
the  benefit  of  their  liability  for  costs.  The  application  was  refused, 
on  the  ground  that  it  was  not  shown  that  the  presence  of  the  others 
was  necessary  in  order  to  completely  adjudicate  upon  and  settle 
the  question  arising  in  the  action:  see  also  Harry  v.  Davey,  2  Ch.  D. 
721,  and  Walcott  v.  Lyon,  supra. 

In  Long  v.  Crossley,  13  Ch.  D.  388,  an  action  was  brought  by  a 
tenant  for  life  for  specific  performance  of  an  agreement,  signed  by 
her  "  for  myself  and  those  entitled  after  me,"  to  accept  a  lease  of  a 
coal  mine.  After  notice,  of  trial  the  plaintiff  died,  and  the  persons 
entitled  in  remainder,  of  whom  the  plaintiff's  executor  was  one, 
wishing  to  adopt  the  suit,  were,  at  their  request,  added  as  plaintiffs 
at  the  trial.  The  question  whether  the  action  would  nevertheless 
fail  was  not  considered  by  the  Court.  Fry,  .T.,  said,  "  I  think  that 
at  present  I  have  nothing  to  do  with  that.  The  object  of  the  provi- 
sion was,  not  that  a  party's  case  should  be  framed  so  as  to  succeed, 
but  that  it  can  be  adjudicated  on  by  the  Court,  whether  in  his 
favour  or  against  him." 

In  Cormack  v.  Grofrian,  W.  N.  1876,  22,  the  action  was  by  a  ship- 
owner against  consignees  of  the  cargo  for  demurrage,  and  a  counter- 
claim was  put  in  for  damage  to  the  cargo.  Leave  was  refused  to 
the  plaintiff  to  add  as  co-plaintiffs  the  other  owners  (perhaps  because 
they  did  not  consent),  though  it  was  admitted  to  be  hard  that  the 
plaintiff  should  have  to  meet  the  counter-claim  alone  if  others  were 
liable  as  much  as  he. 

In  Deck  v.  Dear,  W.  N.  1876,  40;  2  Charl.  Ch.  Ca.  25,  the  addition 
of  a  plaintiff  was  refused  where  the  object  was  to  bring  a  counter- 
claim against  him.  See  also  Bank  of  Commerce  v.  Bank  of  B.  N. 
America,  10  P.  R.  158;  Norris  v.  BeazUy,  2  C.  P.  D.  80. 

See  also  Seear  v.  Lawson,  16  Ch.  D.  121,  supra,  where  a  plaintiff 
was  in  effect  added  on  a  defendant's  application. 

In  Emden  v.  Carte,  17  Ch.  D.  169,  a  trustee  of  a  bankrupt  plaintiff 
was  added  as  a  plaintiff,  and  the  conduct  of  the  action  given  to 
him  on  his  own  application,  he  alleging  that  the  interest  in  the  action 
had  passed  from  the  plaintiff  to  him.  A  similar  order  was  made  in 
Bird  v.  Matthews,  46  L.  T.  512;  see  also  Woodward  v.  Shields,  32  C.  P. 
282,  and  notes  to  Rule  396. 

In  Saylor  v.  Cooper,  2  Ont.  398,  where  the  equitable  owner  of  land 
sued  in  respect  of  a  right  of  way  of  necessity  implied  by  a  grant  of 
land,  he  was  permitted  to  make  the  owner  of  the  legal  estate  a  co- 
plaintiff  by  amendment  at  the  hearing. 
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An  amendment  by  adding  a  plaintiff  ought  not  to  be  allowed  so  Rule  206. 
as  to  prejudice  the  defendant's  right  to  set  up  the  Statute  of  Limita- 
tions as  against  the  added  party:  see  Hudson  v.  Fernylwugh,  61  L.  T. 
722;  affirmed  by  C.  A.:  see  88  L.  T.  Jour.  253. 

Consent  of  Person  added  as  Plaintiff. — The  consent  referred  Consent  of 
to  in  clause  (3)  must  be  proved:  Turquand  v.  Fearon,  27  W.  R.  396;  person 
Mason  v.  Harris,  /&.,  700;  under  the  original  Rule  it  need  not  have 
been  in  writing.  It  was  sufficient  if  the  solicitor  for  the  existing 
plaintiff  stated  that  he  was  authorized  to  consent  on  behalf  of  the 
new  plaintiff,  the  solicitor  taking  the  ordinary  responsibility  of  using 
a  plaintiff's  name:  Cox  v.  James,  19  Ch.  D.  55.  The  practice  now 
requires  the  consent  to  be  in  writing  and  filed.  It  must  be  given 
personally  by  the  party  to  be  added;  the  consent  in  writing  of  his 
solicitor,  though  given  with  his  knowledge,  and  in  his  presence,  is 
not  a  compliance  with  the  Rule,  and  is  insufficient:  Fricker  v.  Van 
Grutten,  1896,  2  Ch.  649;  75  L.  T.  117.  The  objection  that  there  is 
no  consent  of  a  plaintiff  sought  to  be  added  may  be  taken  by  de- 
fendant: Turquand  v.  Fearon,  supra:  see  also  Jackson  v.  Kruger,  54 
L.  J.  Q.  B.  446;  52  L.  T.  962;  Tryon  v.  National  Prov.,  16  Q.  B. 
D.  678. 

The  case  of  trustee  and  cestui  que  trust  is  no  exception  to  this 
provision,  the  trustee's  consent  will  be  required  in  order  to  make 
him  a  co-plaintiff  on  the  application  of  his  cestui  que  trust:  Besley  v. 
Besley,  37  Ch.  D.  648;  so  also  where  an  assignee  for  the  benefit  of 
creditors  was  sought  to  be  added  as  a  plaintiff  in  an  action  by  a 
creditor  to  set  aside  a  fraudulent  conveyance:  Bank  of  London  v. 
Wallace,  13  P.  R.  176;  and  persons  alleged  by  the  defendants  to  be 
beneficially  interested  in  the  subject  matter  of  the  action,  cannot  on 
the  defendant's  application  be  added  as  plaintiffs  without  their  con- 
sent in  writing:  Major  v.  MacKenzie,  17  P.  R.  18. 

In  Duckett  v.  Gover,  6  Ch.  D.  82,  a  company  was  made,  by  mistake 
of  law,  a  defendant  instead  of  a  plaintiff:  and  time  was  given  to 
obtain  the  consent  of  the  company  to  be  joined  as  co-plaintiffs:  see 
also  Mason  v.  Harris,  11  Ch.  D.  97,  and  Fender  v.  Lushington,  6  Ch. 
D.  70.  Where  a  resolution  of  a  company  had  been  passed  that  the 
company's  name  should  not  be  used  in  an  action  brought  by  a  share- 
holder for  himself,  and  also  in  the  name  of  the  Company,  against 
directors  alleging  misapplication  of  the  funds,  the  company's  name 
was  struck  out  as  plaintiff,  and  leave  was  given  to  amend  the  writ 
by  adding  the  company  as  defendants:  Silver  Light  Co.  v.  Silber,  12 
Ch.  D.  717.  In  MacDougall  v.  Gardiner,  1  Ch.  D.  13,  22,  it  was  said 
that  every  litigation  on  a  company's  behalf  should  be  in  the  name  of 
the  company  if  the  company  really  desires  it.  See  also  McHenry  v. 
Lewis,  25  So.  Jour.  777.  Where  there  is  a  fraud  committed  by  per- 
sons who  can  command  a  majority  of  votes,  the  majority  may  sue 
and  the  company  need  not  be  plaintiff:  see  Atwool  v.  Merryweather, 
L.  R.  5  Eq.  464;  Menier  v.  Hooper,  L.  R.  9  Chy.  350;  Mason  v.  Harris. 
11  Ch.  D.  107;  and  see  Spokes  v.  Grosv&nor  Hotel  Co.,  1897,  2  Q.  B. 
124;  76  L.  T.  679,  per  Chitty,  L.J. 

Jessel,  M.R.,  in  Duckett  v.  Gover,  25  W.  R.  554,  said:  "An  applica- 
tion to  strike  out  the  name  of  a  person  added  as  plaintiff  without 
his  consent  can  only  be  made  by  the  person  so  added":  but  where 
proceedings  were  instituted  without  the  authority  of  a  company, 
they  were  set  aside  at  the  instance  of  defendants:  see  Cape  Breton 
Co.  v.  Fenn,  W.  N.  1881,  23;  and  see  Barrie  v.  Weaymouth,  15  P. 
R.  95. 
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Rule  206.  The  authority  given  by  a  married  woman  to  a  next  friend  to  sue 
for  her  is  not  a  document  which  can  be  filed:  Rodgers  v.  Horn,  26  W 
R.  432. 

But  a  next  friend's  authority  to  the  solicitor  to  use  his  name  as 
next  friend  must  be  filed  in  the  office  in  which  the  proceedings  are 
commenced:  see  Rule  198. 

Adding  de-  Adding  Defendants.— Whether  a  defendant  will  be  added  or 
fendants.  not  upon  a  defendant's  application,  depends  upon  whether  the  adju- 
dication upon  and  settling  of  the  questions  arising  in  the  action 
requires  the  presence  of  the  person  proposed  to  be  added:  Harry  v. 
Davey,  2  Ch.  D.  721.  In  general  a  defendant  will  not  be  added 
against  the  plaintiff's  will,  unless  in  the  language  of  clause  (a)  his 
presence  is  necessary  to  enable  the  Court  to  effectually  and  com- 
pletely settle  all  matters  in  question,  and  unless  the  parties  will  be 
prejudiced  by  his  non-joinder:  Leduc  v.  Ward,  54  L.  T.  214.  In  Norris 
v.  B'eazley,  2  C.  P.  D.  80,  a  defendant  sought  to  add  a  person  as  a 
defendant.  The  person  sought  to  be  added  consented,  and  the  object 
of  the  application  was  to  enable  such  person  to  set  up  a  counter- 
claim against  the  plaintiff,  (and  see  Montgomery  v.  Foy,  Morgan  &  Co., 
1895,  2  Q.  B.  321).  The  plaintiff  objected,  and  it  was  held  that  this 
Rule  should  not  be  made  use  cf  in  a  manner  harassing  to  plaintiffs, 
by  forcing  them  to  include  in  their  action  persons  against  whom  then 
do  not  seek  to  proceed,  unless  a  strong  case  is  made  out,  showing  that 
in  the  particular  case  justice  cannot  be  done  without  the  person 
being  brought  in.  Denman,  J.,  there  said,  "  We  ought  not  to  act 
upon  it  (the  Rule)  by  adding  a  defendant  without  the  consent  of  the 
plaintiff,  except  in  cases  where  it  is  clearly  made  out  that  it  is 
necessary  to  do  so."  See  also  Drage  v.  Hartopp,  28  Ch.  D.  414, 
(where  one  executor  brought  an  action  for  foreclosure  without  joining 
either  as  plaintiff  or  defendant  his  co-executor  who  had  absconded 
to  avoid  prosecution  for  fraud),  and  Toronto  &  Hamilton  Navigation 
Co.  v.  Silcoai,  12  P.  R.  622,  supra,  and  Sanders  v.  Peek,  50  L.  T.  630; 
32  W.  R.  462;  Peterson  v.  Fredericks,  15  P.  R.  361. 

A  person  whom  plaintiff  was  entitled  to  join  originally  under 
Rule  192,  as  a  defendant,  was  added  upon  proper  terms  on  the 
plaintiff's  application  after  he  had  obtained  discovery:  Tafe  v. 
Natural  Gas  Co.,  18  P.  R.  82. 

The  addition  of  a  defendant  contemplated  by  this  Rule,  is  not  of  a 
person  against  whom  the  original  defendant  may  have  a  remedy 
over:  Hewitt  v.  Heise,  11  P.  R.  47;  or  for  contribution  or  indemnity: 
see  R,e  Harri'Son,  .1891,  2  Ch.  349  (as  to  which  see  Rule  209),  Peterson 
v.  Fredericks,  15  P.  R.  361;  nor  of  a  person  claimed  by  a 
defendant  to  be  liable  to  the  plaintiff  instead  of  himself: 
Lerculey  v.  Harrison.  W.  N.  1876,  39;  2  Charl.  Ch.  Ca. 
26;  Lovell  v.  Holland,  W.  N.  1876,  53;  2  Charl.  Ch.  Ca.  26.  In  such 
case  the  defendant  can  defend  himself  without  the  presence  of  the 
other  party;  and  if  the  plaintiff  does  not  proceed  against  the  other 
party,  the  defendant  is  not  injured.  But  the  Rule  has  been  held  to 
apply  where  some  only  of  several  joint  contractors  are  sued:  RobT)  v. 
Murray,  13  P.  R.  397. 

In  actions  against  newspapers  for  libel,  however,  provision  is  made 
whereby  a  defendant  may  apply  to  add  as  a  co-defendant,  and  claim 
relief  over  against,  any  person  by  whom  the  alleged  libel  was  com- 
municated in  writing  to  the  original  defendant,  except  where  the 
communication  was  anonymous,  or  known  to  be  untrue:  see  R.  S.  (X 
c.  68.  s.  17. 
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As  a  general  rule  where  an  action  is  brought  against  one  only  of  Rule  206. 
several  joint  contractors,  he  is  entitled  to  have  his  co-contractors 
joined  as  defendants,  and  is  not  limited  to  serving  them  with  a 
third  party  notice  under  Rule  209;  Piltey  v.  Robwdon,  20  Q.  B."  D. 
155;  as  explained  in  Wilson  v.  Balccurres,  1893,  1  Q.  B.  422;  S.  C. 
sub  nom.  Wilson  v.  Killick,  68  L.  T.  169,  312,  that  is,  where  under 
the  old  practice  a  plea  in  abatement  might  have  been  pleaded:  see 
also  Scarf  v.  Jardine,  1  App.  Cas.  364;  jRo&b  v.  Murray,  13  P.  R. 
397;  but  not  necessarily  where  the  joint  contractor  resides  out  of 
the  jurisdiction:  Wilson  v.  Balcarres,  supra;  or  being  within  the  juris- 
diction cannot  be  found  after  reasonable  inquiry:  Robinson  v.  Oeisel, 
1894,  2  Q.  B.  685;  71  L.  T.  70;  or  is  insolvent:  Gildersleeve  v.  Balfour, 
15  P.  R.  293,  nor  where  the  party  sued  is  on  the  face  of  the  contract 
the  sole  contractor,  though  other  persons  are  behind  jointly  in- 
terested: Toronto  &  Hamilton  Nav.  Co.  v.  Silcox,  12  P.  R.  622;  see 
also  Eyre  v.  Moreing,  W.  N.  1884,  58. 

As  to  adding  members  of  a  club  in  an  action  against  the  club, 
and  the  right  of  those  added  to  apply  to  have  co-contractors  added, 
see  Aikens  v.  Dom.  Live  Stock,  etc.,  17  P.  R.  303. 

A  defendant  who  is  desirous  of  raising  the  objection  that  some 
one  jointly  liable  with  him  has  not  been  joined  as  a  defendant,  may 
make  a  motion  under  this  Rule  to  add  the  persons  jointly  liable: 
Oildersleeve  v.  Balfour,  15  P.  R.  293,  or  may  apply  in  Chambers 
to  have  the  action  stayed,  shewing  that  the  person  alleged  to  be 
jointly  liable,  with  him,  is  within  the  jurisdiction:  McArthur  v.  Hood, 
1  Cab.  &  E.'  550;  and  see  Begg  v.  Ellison,  14  P.  R.  384;  Rolinson 
v.  Geisel,  supra. 

By  analogy  to  the  old  practice  where  a  plea  in  abatement  for  non- 
joinder of  co-contractors  was  pleaded,  a  defendant  now  moving 
to  stay  proceedings  until  co-contractors  are  added  should  shew  by 
affidavit  the  names  and  residences  of  the  persons  whom  he  seeks 
to  have  added,  and  he  is  subject  to  the  same  liability  as  to  costs, 
in  case  persons  are  added  who  turn  out  not  to  be  liable:  Aikins  v. 
Dom.  Live  Stock,  etc.,  17  P.  R.  303. 

In  Byrne  v.  Brown,  22  Q.  B.  D.  657,  lessors  sued  the  son  of  the  les-  Examples, 
see  who  was  entitled  to  the  term,  subject  to  a  sub-lease  to  D.,  for 
damages  for  breach  of  covenant  caused  by  dilapidations  made  by  D. 
Under  the  terms  of  the  sub-lease  to  D.  (who  was  brought  in  under 
a  third  party  notice)  it  was  doubtful  whether  he  was  liable  to  in- 
demnify the  defendant,  or  only  the  executors  of  the  deceased  lessee. 
On  defendant's  application,  the  plaintiffs  not  objecting,  the  executors 
were  added  as  defendants  to  enable  them  to  get  indemnity  from  D., 
and  D.  was  held  not  entitled  to  object,  though  the  case  might  be 
different  if  plaintiffs  objected. 

In  Day  v.  Radcliffe,  24  W.  R.  844,  an  administration  suit,  where 
the  plaintiff's  title  as  a  beneficiary  under  a  will  was  doubtful,  and 
the  trustee  under  the  will  was  the  only  defendant,  the  beneficiary 
interested  in  disputing  the  plaintiff's  claim  was  added. 

In  AsnUy  v.  Taylor,  10  Ch.  D.  768,  a  defendant  died,  and  the 
cause  of  action  alleged  in  the  claim  did  not  survive.  Upon  the 
plaintiff's  motion,  alleging  further  facts  which  shewed  a  cause  of 
action  which  did  survive,  the  administrator  of  the  deceased  defen- 
dant was  added.  See  also  Rule  396. 

In  Head  v.  Bowman,  9  P.  R.  12,  the  plaintiff  sued  for  damages 
caused  by  the  flooding  of  his  lands  by  defendant's  mill  dam.  The 
G.  W.  Ry.  Co.  had  turned  the  waters  of  the  stream  into  another 
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Rule  206.  channel,  which  was  not  deep  enough  to  carry  off  all  the  water 
if  the  defendant's  dain  were  removed,  so  that  plaintiff  could  not 
obtain  complete  relief  by  succeeding  against  the  defendant.  LiBerty 
was  therefore  given  to  add  the  Ry.  Co. 

Defendants  might  under  the  former  Chancery  practice,  be  added 
after  the  judgment,  for  the  purpose  of  a  motion  for  injunction  to 
preserve  the  subject  of  the  suit:  Young  v.  Hauler,  29  Gr.  49;  sect 
vide  ''Attorney-Qeneral  v.  Corporation  of  Birmingham,  15  Ch.  D.  423. 

In  Kitching  v.  Hicks,  9  P.  R.  518,  an  action  against  an  assignee 
for  the  benefit  of  creditors,  claiming  a  lien  on  goods  taken  by  the 
assignee,  certain  creditors  claiming  that  they  had  a  substantial 
interest  in  the  subject  of  the  action  were,  on  their  own  application, 
added  as  defendants. 

In  Disc  v.  Q.  W.  Ry.  Co.,  34  W.  R.  712;  W.  N.  1886,  130;  54  L. 
T.  830;  55  L.  J.  Chy.  797,  the  defendant  company  covenanted 
separately  with  the  plaintiff  and  two  other  covenantees  by  one  in- 
denture. The  plaintiff  sued  for  specific  performance  of  the  coven- 
ant without  joining  the  separate  covenantees.  They  were  added 
on  the  application  of  the  company. 

An  officer  of  a  corporation  cannot  be  added  merely  for  the  purpose 
of  discovery:  Wilson  v.  Church,  9  Ch.  D.  552.  See  notes  to  Rules 
191  and  186. 

In  Kino  v.  Rudkin,  6  Ch.  D.  160,  a  person  to  whom  the  defendant 
had  assigned  pendente  lite  was  added  at  the  trial  at  his  own  request. 
Where  plaintiff  had  assigned  his  interest  before  suit  it  was  doubted 
whether  it  was  proper  to  allow  the  assignee  to  be  added  as  plain- 
tiff: Foster  v.  Ward,  9  L.  R.  Ir.  447. 

In  Molloy  v.  Kilby,  29  W.  R.  127,  it  was  held  that  persons,  not 
parties,  made  defendants  to  a  counter-claim  and  wishing  to  inter- 
rogate the  plaintiff,  should  apply  under  this  Rule  to  be  made  defen- 
dants to  the  original  action. 

In  Hewitt  v.  Heise,  11  P.  R.  47,  it  was  held  that  the  facts  did  not 
show  a  case  for  adding  a  defendant  but  rather  for  service  of  a  notice 
under  Rule  209,  claiming  indemnity. 

Adding  a         Cases  have  arisen   in  which  a  third  party  has  applied  for   leave 
defendant    to  come  in  as  a  defendant.    For  such  a  case  no  express  provision 

is  made>  In  Mills  y'  Griff™'  ^  L-  J.  Q-  B.  771,  an  action  of  eject- 
ment was  brought  by  a  lessor  against  a  lessee  who  had  incurred 
a  forfeiture.  On  motion  of  a  mortgagee  of  the  lessee  to  be  added 
as  a  defendant,  the  Court  refused  to  make  an  order,  holding  that 
the  questions  involved  in  the  action  were  wholly  on  the  covenant 
between  the  lessee  and  lessor.  In  Wilson  v.  Church,  9  Ch.  D.  552, 
a  representative  action,  a  bond-holder  who  had  a  substantial  interest 
and  disputed  the  plaintiff's  contention,  was,  on  his  own  application, 
added  as  a  defendant.  See  also  Watson  v.  Cave,  17  Ch.  D.  19,  and 
Kino  v.  Rudkm,  6  Ch.  D.  160;  Debenture  Co.  v.  De  Murieta  Co.,  8 
Times,  496. 

A  third  party  who  would  be  commercially  and  incidentally  but  not 
legally  and  directly  injured  by  a  judgment,  being  obtained  against 
the  defendant  in  an  action,  is  not  entitled  on  the  ground  of  such 
prospective  injury  to  be  made  a  party  to  the  action;  therefore,  in 
an  action  to  restrain  the  user  of  a  machine  alleged  to  be  an  infringe- 
ment of  the  plaintiff's  patent,  the  maker  of  the  alleged  infringement 
was  not  allowed,  on  his  own  application,  to  be  added  as  a  defen- 
dant: Moser  v.  Marsden,  1892,  1  Ch.  487;  66  Jj.  T.  570. 
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In  Vavasseur  v.  Krupp,  27  W.   R.   176,   a   foreign   sovereign  (the  Rules 
Mikado),  applied  and  was  added  as  a  defendant  in  order  to  enable  207, 208. 
him  to  apply  to  dissolve  an  injunction. 

In  Ferris  v.  Ferris,  9  P.  R.  443,  an  action  was  brought  by  a  father, 
to  recover  arrears  under  an  annuity  deed  against  his  son  who  had 
absconded.  The  son's  wife  had  barred  her  dower  by  the  annuity 
deed  and  had  brought  a  suit  against  her  husband  for  alimony.  She' 
now  applied  to  be  let  in  to  defend  this  action  on  the  ground  that 
it  was  collusively  brought  to  defeat  her  suit  for  alimony,  and  de- 
fraud her  of  dower.  She  was  let  in  to  dispute  the  amount  claimed. 

Where  defendants  are  added  as  parties  after  the  commencement 
of  an  action,  the  action  as.  to  them  is  deemed  to  be  commenced 
only  from  the  date  they  are  added:  see  St.  Louis  v.  O'Callaghan, 
13  P.  R.  322;  and  see  Huthnance  v.  Rateigh,  17  P.  R.  458. 

Costs. — Where  persons  who  are  not  necessary,  but  are  proper  par- Costs, 
ties,  are  added  as  defendants,  upon  an  objection  made  by  an  original 
defendant,  the  Court  may   in  its  discretion  refuse  to  award   costs 
to  such  added  parties:  Merry  v.  Pownall,  78  L.  T.  146. 

2O7.  Where  a  defendant  is  added  [or  substituted],  unless  Amended 
otherwise  ordered,  the  plaintiff  shall  issue  an  amended  writ  new  defen- 
of  summons,  and  serve  the  new  defendant  with  such  writ, d! 
or  notice  in  lieu  thereof,  in  the  same  manner  as  an  original 
defendant  is  served.    Con.  Rule  326. 

Original  J.  A.  Rule  105  was  identical  with  Eng.  R.  1875,  O.  16, 
r.  15.  The  words  in  brackets  which  were  not  in  the  original  Rule 
are  taken  from  Eng.  (1883)  R.  135,  which  is  to  the  same  effect 
as  the  present  Rule.  Where  the  person  added  is  out  of  the  jur- 
isdiction, the  wrrit  if  originally  issued  for  service  within  the 
jurisdiction,  should  before  service  be  amended  according  to  the 
form  for  service  out  of  the  jurisdiction:  Keate  v.  Phillips,  W.  N. 
1878,  186;  or  a  concurrent  writ  should  be  issued. 

The  directions  for  service  of  the  writ"  on  new  defendants  do 
not  meet  the  case  of  consolidated  actions:  Re  Wortley,  Culley  v. 
Wortley,  4  Ch.  D.  180,  where  the  defendants  were  added  to  the  con- 
solidated action  without  service  of  any  writ  being  required. 

Service  of  the  writ  of  summons  on  a  company,  added  for  con- 
formity as  defendants,  was  dispensed  with  under  this  Rule,  where 
the  defendants  already  before  the  Court  were  directors  and  prin- 
cipal shareholders  of  the  Company,  and  were  being  sued  in  respect 
of  money  in  their  hands  and  found  (against  them)  to  belong  to  the 
company:  Jones  v.  Miller,  24  Ont.  268. 

Where  a  sole  plaintiff  died  after  delivery  of  statement  of  claim 
and  his  executors  took  out  the  common  order  to  revive,  copies  of  the 
writ,  order  to  revive  and  order  adding  a  defendant  were  directed 
to  be  served  on  the  added  defendant:  Austen  v.  Bird.  W.  N.  1881, 
129;  17  C.  L.  J.  365. 


If  a  statement  of  claim  has  been  delivered  pre-  Amended 
viously  to  such  defendant  being  added,  the  same  shall,  un-  S^JSS!11 
less  otherwise  ordered  by  the  Court  or  Judge,  be  amended 
in  such  manner  as  the  making  of  the  new  defendant  a 
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Rule  209.  party  may  render  desirable  ;  and  a  copy  of  the  amended 
statement  of  claim  shall  be  delivered  to  the  new  defendant 
with  the  writ  or  notice.  Con.  Rule  327. 

Same  as  the  Eng.  R.  1875,  O.  16,  r.  16.    It  is  omitted  from  Eng, 
Rules  1883. 

(ii)  Third  Party  Procedure. 

Third  2O9.  Where  a  defendant  claims  to  be  entitled  to  contri- 

t£e,ywhe"rebution,  or  indemnity  from  or  any  other  relief  over  against 
turn  or  ?n    (a)  any  person  not  a  party  to  the  action,  he  may  by  leave 


of  the  Court  or  a  Judge  issue  a  notice  (hereinafter  called 
the  third  party  notice)  which  shall  be  sealed  in  the  s-ame 
.  266.    manner  as  the  writ  of  summons,  arid  shall  state  the  nature 
,05     and  grounds  of  the  claim  and  be  according  to  Form  Xo.  49. 
'  °        A  copy  of  the  notice  shall  be  filed  in  the  office  in  which 
ID  I*    the  action  was  commenced,  and  a  copy,  together  with  a 
copy  of  the  statement  of  claim  or,  if  there  be  no  statement 
.  /3d-     of  claim,  of  the  writ,  shall  be  served  by  the  defendant 
within  the  time  limited  for  the  delivery  of  his  defence, 
and  according  to  the  Rules  relating  to  the  service  of  writs 
of    summons.     Rules    of    23rd    June,  1894,  1313  (328), 
amended. 

Third  (»)  Provision    for   the    case   of    "  other    relief    over  "    is    not    con- 

parties.        tained  in   Eng.   (1883)  R.    170.     In  other  respects  this  Rule  though 
not  in  identical  terms  with,  is  to  the  same  effect  as,  the  Out.  Rules 
2  <7)   °f  23  June'  1894  (1313)'  which  followed  the  Eng.  Rule  of  1883. 

The  Rules  relating  to  third  party  procedure  provide  machinery  for 
giving  effect  to  sec.  57  (7)  of  the  Act,  supra,  p.  55. 

The  third  party  procedure  as  provided  by  the  Rules,  applies  only 
to  actions  commenced  by  writ,  not  to  summary  proceedings  such  as 
an  originating  summons  -in  England:  Re  Wilson,  Atty.-Gen.  v.  Woodall, 
45  Ch.  D.  266;  63  L.  T.  100;  nor  to  proceedings  commenced  in  On- 
tario under  Rules  938  to  943,  or  944-957. 

Scope  of  Scope  of  the  Rules.—  By  Rules  186  and  187,  plaintiffs  are  given 
the  Rules,  the  fullest  liberty  to  join  as  defendants  all  persons  against  whom, 
jointly,  severally,  or  in  the  alternative,  they  may  jointly,  severally, 
or  in  the  alternative  claim  relief.  By  sec.  57  (7)  of  the  Act,  in 
furtherance  of  one  of  the  main  objects  of  the  Legislature,  namely, 
to  have  the  claims  of  all  persons  interested  in  the  subject  of  the 
litigation  disposed  of  in  the  same  action,  a  further  and  entirely  new 
jurisdiction  was  conferred  upon  the  Court.  By  that  section  a  defen- 
dant to  an  action  may  obtain  (1)  against  a  plaintiff  —  any  relief  that 
might  be  granted  in  an  independent  suit  by  the  same  defendant 
against  the  same  plaintiff;  (2)  against  (a)  a  co-defendant,  or  (&)  any 
other  person—  any  relief  relating  to,  or  in  connection  with,  the  original 
subject  of  litigation  which  might  be  granted  in  an  independent  suit 
by  such  defendant  against  such  co-defendant  or  other  person. 
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The   mode   in   which   a    defendant    may    obtain   the   relief   above  Rule  209. 
mentioned  against  a  plaintiff  is  by  counter-claim,  and  is  treated  of 
herafter:  Rules  251,  et  seq. 

By  a  counter-claim,  to  a  certain  extent  complete  relief  may  be 
obtained  against  a  co-defendant,  or  a  third  person  not  originally 
a  party:  Rules  251-253;  but  no  counter-claim  can  be  set  up  which 
does  not  seek  relief  against  a  plaintiff:  see  notes  to  Rule  251. 

The  Rules  as  at  present  framed  however,  do  not  provide  means 
to  give  a  defendant  the  full  benefit  of  the  remaining  provisions  of 
sec.  57  (7)  of  the  Act.  The  third  party  procedure  provided  by 
them  prescribes  the  procedure,  so  far  as  has  at  present  been  thought 
expedient,  for  giving  a  defendant  relief  against  a  co-defendant, 
or  any  other  person,  as  contemplated  by  section  57  (7)  of  the  Act. 

The  original  third  party  Rules  in  force  in  Ontario,  followed  in  the  Former 
main  the  original  Eng.  Rules  of  1875,  and  provided  procedure,— (1)  Rule- 
where  a  defendant  claimed  to  be  entitled  to  contribution  or  indem- 
nity, or  any  other  remedy  or  relief  over  against  any  other  person, 
and  (2)  where  from  any  other  cause  it  appeared  to  the  Court  that  a 
question  in  the  action  should  be  determined  not  only  as  between  the 
plaintiff  and  defendant,  but  as  between  the  plaintiff,  defendant  and 
third  parties,  or  between  any  or  either  of  them. 

The  decisions  under  the  original  Jud.  Rules  (notwithstanding 
some  conflicting  cases)  seem  to  have  established  that  all  that  those 
Rules  were  intended  to  secure  was  an  adjudication  on  the  questions 
in  the  action  between  the  plaintiff  and  defendant,  so  as  to  bind  the 
third  party,  and  prevent  him  from  thereafter  re-opening  such  ques- 
tions; but  leaving  any  relief  against  such  third  party  consequent 
upon  such  adjudication,  to  be  obtained  by  the  defendant  by  a  sub- 
sequent independent  action:  Treleven  v.  Bray,  45  L.  J.  Chy.  113, 
1  Ch.  D.  176;  Dunda#  v.  Oilnwur,  2  Ont.  463;  Lockie  v.  Tewnant,  5 
Out.  52;  and  see  notes  to  Holmested  &  Langton,  Jud.  Act  (1st  ed.), 
362,  et  seq. 

In  June,  1894,  by  Rule  1313,  the  original  Rules  were  repealed 
and  the  English  (1883)  R.  170,  et  seq.,  adopted,  by  which  the  third 
party  procedure  was  confined  to  cases  of  contribution  and  indemnity 
only. 

The  present  Rules  follow  in  the  main  the  Rules  of  1894,  and  the  Present 
Eng.  Rules  of  1883,   but  extend  third  party  procedure  to  cases  of  Rule8' 
claims  for  "  other  relief   over  "  in  addition  to  contribution  and  in- 
demnity.    They  contain  in  effect  the  following  leading  provisions: 

(1)  Third  party  procedure  is  confined  to  claims  for  (a)  contribution 
from,   (6)   indemnity  from,   and   (c)   other  relief  over  against  a  third 
party,  and  the  right  to  claim  for  "  other  relief  over  "  is  a  restoration 
of  part  of  the  provisions  of  the  original  J.  A.  Rules  107,  108. 

(2)  Contribution,  indemnity,  or  other  relief  over,  may  be  enforced 
against  a  co-defendant  as  well  as  a  person  not  originally  a  party. 

(3)  Final    judgment   may   be   given   between   a   defendant    and   a 
third  party,  or  between  a  defendant  and  a  co-defendant  in  the  same 
proceedings,  without  the  bringing  of  a  subsequent  action. 

Contribution.— The  right  to   contribution   is    on   equitable  right  Contribu- 
arising  where  two  or  more  persons  are  subject  to  a  common  liability  tion 
other  than  for  a  fraud  or  other  wilful  tort:  see  Johnston  v.  Wild,  44 
Ch.  D.  146. 
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Rule  209.  Except  in  cases  of  liability  for  fraud  or  other  wilful  tort,  the 
right  exists  between  trustees:  Butler  v.  Butter,  14  Ch.  D.  329;  Re 
Eyton,  45  Ch.  D.  458;  quasi  trustees,  such  as  directors:  Ramskill  v. 
Edwards,  31  Ch.  D.  100;  co-trustees:  Lever  v.  Pearce,  W.  M.  1888, 
105;  co-partners  or  co-adventurers  in  partnership:  McLaren  v.  Marks, 
10  P.  R.  451;  Lowe  v.  Dixon,  16  Q.  B.  D.  455;  co-sureties:  Moor- 
house  v.  Kidd,  28  Ont.  35;  affirmed  in  C.  A.,  18  C.  L.  T.  235;  34  C. 
L.  J.  381. 

There  is  no  right  to  /  contribution  between  tort  feasors,  knowingly 
committing  the  wrong:  Atty. -General  v.  Wilson,  Cr.  &,  Ph.  1;  Lin- 
gard  v.  Bromley,  1  V.  &  B.  117;  Power  v.  Hoey,  19  W.  R.  916; 
Merry weathev  v  Nfacan,  8  T.  R.  186;  and  per  Lord  Herschell,  Palmer 
v.  Wick,  1894,  A.  C.  318;  see  also  The  Englishman,  43  W.  R.  670; 
Pollock  on  Torts  (5th  ed.),  191;  but  a  trustee  committing  a  breach  of 
trust  at  the  request  of  instigation  or  with  the  consent  in  writing 
of  his  oestui  que  trust  is  in  some  cases  entitled  "to  be  indemnified 
out  of  the  share  in  the  trust  estate  of  such  cestui  que  trust:  tee  R. 
S.  O.  c.  129,  s.  30. 

An  assignee  of  a  lessee  as  to  part  of  the  land  leased  who  had  paid 
the  whole  of  the  rent  due  by  the  lessee,  was  held  not  entitled  to 
contribution  from  the  assignee  of  the  lessee  of  the  remaining  part 
of  the  land,  there  being  an  independent  and  not  a  common  liability: 
Johnston  v.  Wild,  supra;  but  semble,  in  such  a  case  relief  over  might 
properly  be  claimed  under  this  Rule. 

Where  a  surviving  executor  is  sued  for  an  account,  and  he  seeks 
contribution  against  the  representatives  of  the  deceased  executor, 
he  cannot  insist  on  the  plaintiff  making  such  representatives  defen- 
dants, but  he  may  proceed  against  them  as  third  parties  under  this 
Rule:  Re  Harrison,  1891,  2  Ch.  349;  64  L.  T.  442. 

As  to  contribution  between  co-defendants,  see  not'es  to  Rule  215. 

Indemnity.     Indemnity.— Indemnity  arises  where  the  defendant  sued  by  the 
plaintiff,  though  liable  to  the  plaintiff,  may  have  a  right  to  indemnity 
Al/  A  '     over  against  a  tllird  Partv  whom  the  plaintiff  could  not  sue. 

The  right  to  indemnity  within  the  English  Rules  must  be  one 
arising  out  of  a  contract  for  indemnity  as  such  expressed  or  implied: 
Speller  v.  Bristol  Steam  Navigation  Co.,  13  Q.  B.  D.  96,  where  it  was 
held  that  a  warranty  of  seaworthiness  of  a  vessel  hired  was  no 
such  contract  for  indemnity  against  a  claim  for  damages  for  the 
injury  of  plaintiff's  goods  in  the  vessel  by  reason  of  its  not  being 
seaworthy.  See  also  ThG  Jacob  Christensen,  1895,  P.  281,  and  Payne 
v.  Caughell,  17  P.  R.  39. 

Express          Cases   where  there   is   no    such   contract,   but   merely   a   right   to 
iontract.      damages  against  the  third  party  if  the  plaintiff  succeeds  in  recover- 
ing from  defendant,  are  not  within  the  English  Rules:  Birmingham 
n     /U/  /)    ^      ,   Land  Co'  v>  L-  d  N-  W'  RailwaV  c<>.,  34  Ch.  D.  261;  Pontifex  v.  Foord, 
J    LU  i\  707.  12  Q-  B.  D.  152;  Payne  v.  Coughell,  17  P.  R.  39;  and  see  Wilson  v. 
/     /    Boulter,  18  P.  R.  107;  but  may  sometimes  be  cases  of  "  other  relief 
over  "  within  the  Ontario  Rule  209. 

Cases  of  an  express  contract  for  indemnity  will  present  no  diffi- 
culty; but  a  prima  facie  contract  may  be  met  by  a  valid  defence- 
see  Page  v.  Midland,  95  L,  T.  Jour.  252,  following  Hunt  v.  White, 
37  L.  J.  Ch.  326. 

In  Hall  v.  Sim,  10  Times,  463,  in  an  action  against  the  committee 
f  a  club,  they  were  held  entitled  to  bring  in  some  of  the  members 
under  a  rule  of  the  club  which  provided  that  the  committee  of  the 
club  was  to  be  indemnified  by  the  members. 
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\u  implied  right  of  indemnity  may  arise  in  the  case  of  principal  Rule  209. 
and  agent:  see  Birmingham  v.  London  &  N.  W.  Railway,  34  Ch.  D.,  at  Implied 
p  277;  of  acts  done  at  request:  76.;  and  Carshore  v.  N.  E.  Railway  contract. 
Co  29  Ch.  D.  344;  of  identical  contracts  (e.g.,  for  supply  of  goods 
with  a  warranty),  where  the  second  contract  (with  a  similar  war- 
ranty), is  entered  into  with  knowledge  of  the  first:  see  Birmingham 
v  London,  34  Ch.  D.  p.  277;  also  Jacobs  v.  Brown,  W.  N.  1884,  23; 
Hart  v.  Brown,  28  Sol.  Jour.  577;  Steel  v.  Dixon,  W.  N.  1880,  113; 
42  L.  T.  765:  28  W.  R.  796;  between  trustees  and  their  cestui 
que  trust',  concurring  in  a  breach  of  trust:  Sawyer  v.  Sawyer,  28  Ch. 
D.  595;  Re  Holt,  1897,  2  Ch.  525;  R.  S.  O.  c.  129,  s.  30;  Re  Salmon, 
Priest  v.  Uppleby,  42  Ch.  D.  351.  (In  the  last  case  however,  there 
seems  to  have  been  an  express  contract  for  indemnity).  There  is 
no  right  of  indemnity  on  the  part  of  a  passive  trustee  for  a  breach 
of  trust  by  the  acting  trustee,  except  under  special  circumstances, 
as  where  the  acting  trustee  is  solicitor  for  the  trust,  or  has  derived 
personal  benefit  from  the  breach  of  trust:  Bahin  v.  Hughes,  31  Ch. 
D.  390;  Blyth  v.  Fladgate,  1891,  1  Ch.  337,  all  are  equally  liable  to 
the  c.  q.  t.:  Cowper  v.  Stonehouse,  68  L.  T.  18. 

Where  an  action  was  brought  against  a  surviving  trustee  for  re- 
covery of  a  trust  fund,  lost  by  misapplication  thereof  by  a  deceased 
trustee,  a  solicitor,  it  was  held  that  the  partners  of  the  deceased 
solicitor  could  not  be  brought  in  as  third  parties  on  a  claim  of  defen- 
dant to  be  indemnified  by  them,  the  right  of  the  defendant  to  re- 
cover from  the  surviving  partners  a  sum  equal  to  the  lost  trust  fund 
being  an  independent  right  not  depending  on  the  liability  of  the 
defendant:  Wynne  v.  Tempest,  1897,  1  Ch.  110;  see  also  Campbell  v. 
Farley,  18  P.  R.  97. 

As  to  claims  against  third  persons  for  indemnity  against  liability 
for  damages  arising  out  of  negligence  of  the  third  persons  as  con- 
tractors, see  McCann  v.  Toronto,  28  Ont.  650. 

The  right  to  indemnity  may  have  arisen  either  before,  or  after, 
the  commencement  of  the  action:  Edison  v.  Holland,  33  Ch.  D.  497; 
see  also  Edison  v.  Jablochkoff,  35  W.  R.  178. 

As  to  the  difference  between  a  guaranty  and  a  contract  of  in- 
demnity, see  Guild  v.  Conrad,  1894,  2  Q.  B.  885;  71  L.  T.  140;  Beattie 
v.  Dinnick,  27  Ont.  285. 

Other  Relief  Over. — This  is  a  new  class   of  case  provided  for  Other  re- 
in Ont. ;  but  not  under  Eng.  (1883)  R.  170.    It  arises  under  the  words lief  over' 
in  brackets   which  are  restored  from  J.  A.   Rule  108  (repealed*  by       «    /A/  /)   A-// 
the  Rules  of  23  June,  1894). 

The  amendment  introduced  by  the  present  Rule  does  not  restore  the 
whole  of  the  practice  as  it  was  under  the  original  J.  A.  Rules  107, 
108,  following  Eng.  Rules  of  1875,  O.  16,  r.  17.  That  part  of  the 
original  J.  A.  Rule  enabling  a  "  common  question  in  the  action  "  to 
be  determined,  which  under  the  original  J.  A.  Rules  presented 
the  greatest  difficulties,  (see  Holmested  &  Langton,  Jud.  Act,  1st  ed., 
1890,  p.  364),  remains  repealed. 

The  object  of  the  new  Rules  is  probably  to  extend  the  third  party 
procedure  to  cases  where  if  a  defendant  is  held  to  be  liable  to  the 
plaintiff  he  has  a  right  of  action  (to  recover  the  amount  for  which  he 
may  be  liable  to  the  plaintiff  or  some  part  of  it),  against  another 
person  whether  by  way  of  contribution  or  indemnity,  or  as  damages 
under  an  independent  contract,  or  otherwise;  and  relief  against  a 
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third  party  can  probably  now  be  obtained  in  Ontario  in  cases  in 
which  it  could  not  be  obtained  under  the  Eng.  Rules,  or"  the  former 
Ont.  Rules  which  follow  them:  see  for  example  Canstantine  v. 
Warden,  44  W.  R.  162;  73  L.  T.  450;  12  Times,  33,  where  a  defen- 
dant who  became  liable  in  consequence  of  a  failure  to  unload  a  ship 
pursuant  to  a  charter  party,  was  held  not  entitled  to  claim  over 
against  a  third  party,  a  purchaser  of  the  cargo  from  the  defendant 
under  an  agreement  by  which  he  was  liable  to  the  defendant  for 
"  any  loss,  demurrage  or  expenses  arising  therefrom";  and  see  The 
Jacob  Christensen,  1895,  P.  281.  It  would  seem,  however,  that  an 
independent  right,  which  may  be  enforced  before  defendant  is  dam- 
nified, and  whether  he  is  damnified  or  not,  is  not  a  right  to  either 
indemnity  or  relief  over:  see  Wynne  v.  Tempest,  1897,  1  Ch.  110;  75 
L.  T.  624;  supra,  p.  373;  Campbell  v.  Farley,  18  P.  R.  97;  see  also 
Birmingham  v.  L.  &  N.  W.  Ry.  Co.,  34  Ch.  D.  261;  Hoove  v.  Death, 
16  P.  R.  296. 

One  object  of  the  Rules  is  to  prevent  the  same  question,  common 
as  between  the  plaintiff  and  defendant,  and  the  defendant  and  the 
third  party,  from  being  tried  on  different  occasions  and  in  different 
forums:  Wilson  v.  Boulter,  18  P.  R.  107;  but  where  damages,  if 
recoverable  by  defendants,  would  be  assessed  upon  a  different  prin- 
ciple from  those  of  the  plaintiff,  there  is  no  such  identical  question 
and  no  case  for  relief  over:  /&.;  and  see  Pontifex  v.  Foord,  12  Q.  B. 
D.  152;  'Catton  v.  Bennett,  26  Ch.  D.  161. 

In  an  action  by  an  employee  in  a  factory  for  damages  for  injuries 
occasioned  by  alleged  negligence,  in  that  a  retort  by  which  the 
injury  was  caused  wras  defective  and  without  a  safety  valve,  a  third 
party  notice  given  by  defendant  to  the  manufacturers  of  the  retort 
was  set  aside,  the  retort  appearing  to  have  been  manufactured  under 
a  written  contract  containing  no  warranty,  and  providing  that  the 
defendants  were  to  put  in  their  own  fillings,  including  the  safety 
valve:  Wilson  v.  Boulter,  18  P.  R.  107. 

The  Rules  do  not,  and  even  the  original  Rule  did  not  enable  a 
defendant  to  bring  in  a  third  party  in  an  action  for  specific  perform- 
ance by  a  vendor  so  as  to  have  it  determined  between  plaintiff  and 
defendant,  whether  the  third  party  has  a  title  to  the  whole  or  part 
of  the  land:  Begg  v.  Ellison,  14  P.  R.  384. 

Other  Cases. — In  certain  special  cases  by  statute,  relief  over 
against  a  third  party  may  be  obtained  by  a  defendant.  By  R.  S.  O. 
c.  68,  s.  17,  in  actions  for  libel  against  newspapers,  the  defen- 
dant may  have  added  as  a  co-defendant  and  claim  relief  over  against 
him,  any  person  by  whom  the  alleged  libel  was  communicated  in 
writing,  but  not  where  the  communication  was  anonymous  or  known 
to  be  untrue.  By  the  Municipal  Act,  R.  S.  O.  c.  223,  s.  609,  a  muni- 
cipal corporation  sued  for  damages  sustained  by  reason  of  any  ob- 
struction, excavation  or  opening  in  or  near  a  highway  or  bridge, 
made,  left  or  maintained  by  any  person  or  corporation,  may  have 
such  other  person  or  corporation  added  as  a  defendant  or  third 
party:  see  also  Erdman  v.  Walkwrton,  15  P.  R.  12;  Stillvway  v. 
Toronto,  20  Ont.  98. 

Third  Party  Procedure — General  Principles. — If  a  thircl 
party  is  a  necessary  party  to  the  action  as  regards  the  plaintiff, 
the  defendant  ought  to  have  him  added  as  a  defendant  and  not 
as  a  third  party  under  this  Rule:  see  Pilley  v.  Robvnslpn,  20  Q.  B. 
D.  155,  and  other  cases  in  notes  to  Rule  206:  and  see  Bank  of  Com- 
merce v.  Bank  of  B.  N.  A.,  20  C.  L.  J.  136;  4  C.  L.  T.  200. 
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Leave  to  serve  a  notice  was  refused  where  defendant  claimed  in-  Rule  209. 
demnity   from  three  persons  jointly,  viz.:  the  plaintiff,  a  defendant 
and  a  third  person:  Re  (Jilaon,  1894,  2  Ch.  92. 

The  claim  which  the  defendant  has  against  the  third  party,  need 
not  be  identical  or  co-extensive  with  the  plaintiff's  claim  against 
the  defendant  himself:  see  Swansea  Co.  v.  Duncan,  45  L.  J.  Q.  B. 
640;  1  Q.  B.  D.  049. 

"  The  object  of  the  Act  was  not  only  to  prevent  the  same  ques- 
tion being  litigated  twice,  but  to  obviate  the  scandal  which  some- 
times arose  by  the  same  question  being  differently  decided  by 
different  juries":  Benecke  v.  Frost,  1  Q.  B.  D.  422,  per  Blackburn, 
L.J.;  see  also  Re  Collie,  2  Ch.  D.  51. 

A  right  to  indemnity  arising  after  action  brought,  entitles  a  defen- 
dant to  notify  a  third  party:  Edison  &  Swan  Co.  v.  Holland,  33  Ch. 
D.  497. 

The  third  parties  can  only  be  joined  before  trial:  Lockie  v.  Tcnnant, 
5  Ont.  52,  and  will  not  be  allowed  to  be  brought  in,  if  the  plaintiff 
will  be  prejudiced:  Bower  v.  Hartley,  1  Q.  B.  D.  652;  Wye  Valley  Ry. 
Co.  v.  Hawes,  16  Ch.  D.  489;  see  also  Swansea,  etc.,  v.  Duncan,  1  Q. 
B.  D.  648-9,  and  Rule  216;  Hutchison  v.  Colorado  United  Mining  Co., 
W.  N.  1884,  40;  Mead  v.  Etobicoke,  13  P.  R.  341. 

See  notes  to  Rule  210,  et  seq. 

A  third  party  cannot  counter-claim  against  the  plaintiff:  Eden  v. 
Weardale,  28  Ch.  D.  333;  but  it  would  seem  that  he  may  against  the 
defendant  who  brings  him  in:  Ib.  338;  54  L.  J.  Chy.  384;  Borough  v. 
James,  W.  N.  1884.  32. 

A  third  party  is  not  a  person  served  with  notice  of  proceedings 
within  the  definition  of  "  defendant  "  in  sec.  2  of  the  Act;  but  by 
an  order  giving  directions  under  Rule  213,  he  may  be  placed  in  the 
same  position  as  a  defendant:  Eden  v.  Weardale,  28  Ch.  D.  338; 
35  Ch.  D.  287. 

The  Rules  relating  to  third  party  procedure  apply  in  an  action  of  Eeplevir. 
replevin:  Bradley  v.  Clarke,  19  C.  L.  J.  80;  9  P.  R.  410. 

Where  a  defendant  makes  a  claim  against  a  co-defendant  for  in- Counter- 
demnity  or  other  relief,  his  proper  course  is  to  proceed  under  Rules  claim  not 
209  and  215,  and  not  by  counter-claim:  Furness  v.  Booth,  4  Ch.  D.  to'raise 
586.     The  contrary  ruling  of  V.-C.  Hall  in  Shephard  v.  Beane,  2  Ch.  claim  for 
D.  223  (an    earlier    case),  has    not   been    followed,  and  was    subse- Plai.ntiff 
quently  disapproved  of  by  the  same  Judge  in  Harris  v.  Gamble,  6  Ch.  coSlefen- 
D.   748.    The  defendant  might  formerly  raise  a  question  against  a  dante. 
co-defendant  by  a  pleading  which  also  stated  a  defence  against  a 
plaintiff;  but  such  pleading  is  not  a  counter-claim,  and  should  not  be 
so  entitled:  Furness  v.  B'ooth,  supra.     It  would  seem,  however,  that 
this  cannot  now  be  done;  if  a  defendant  claims  relief  over  against 
a  co-defendant  he  must  now  proceed  under  Rule  215. 

In  Walker  v.  Balfmr,  25  W.  R.  511,  it  was  held  that  a  third  party  Fourth, 
brought  in  under  Rule  209,  was  not  entitled  under  that  Rule  to  have  £•£;'  pai 
any  other    person,   against    whom    he    has  a  claim,  added;  but    in 
Fowter  v.  Knoop,  36  L.   T.  219;  W.    N.   1877,  68,   the  third  party 
against  whom  indemnity  was  claimed,  was  allowed  under  the  con- 
cluding words  of  section  57,  sub-section  7,  of  the  Act  to  bring  in  a 
fourth    party,  from    whom    he  claimed    indemnity  upon  the    same 
grounds  upon  which  it  was  claimed  from  him.     Perhaps  the  point 
cannot  yet   be   considered    as   settled:   see  Torkshire  Waggon   Co.   v. 
Newport,  etc.,  5  Q.  B.  D.  268;  Witham  v.  Vane,  W.  N.  1880,  108. 
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Rule  209.  Practice.— The  mode  of  procedure  is  provided  by  Rule*  209,  et 
seq.  A  defendant  is  to  obtain  leave  to  serve,  and  is  then  to  serve  a 
notice  on  the  third  party:  Rule  209.  The  latter  must  enter  an 
appearance  if  he  intends  to  contest  the  plaintiff's  claim  as  against 
the  defendant  who  served  the  notice,  or  such  defendant's  claim  to 
indemnity,  contribution,  or  relief  over.  If  he  does  not  appear  he  is 
bound  by  the  decision,  both  as  to  the  plaintiff's  claim  against  the 
defendant,  and  the  defendant's  claim  for  indemnity,  contribution,  or 
relief  over:  Rule  210.  If  he  appears,  before  anything  further  can  be 
done  in  respect  of  the  claim  to  contribution,  etc.,  directions  must  be 
obtained  as  to  the  extent  to  which,  and  the  mode  in  which,  the  claim 
is  to  be  determined:  Rule  213. 

Motion  for  Leave  to  serve  Third  Party  Notice. — Leave  must  be 
obtained  to  issue  the  notice  for  service  on  a  person  not  already  a 
party,  but  leave  is  not  necessary  to  serve  a  co-defendant  with  a 
third  party  notice  under  Rule  215;  see  notes  to  that  Rule.  An  appli- 
cation for  leave  may  be  made  ex-  parte  unless  the  Judge  or  officer 
applied  to  considers  notice  to  be  necessary.  This  is  the  practice  of 
the  Q.  B.  D.  in  England:  Ann.  Pract.  1897,  p.  426.  If  notice  of 
motion  is  given  it  should  be  served  on  the  plaintiff,  but  not  on  the 
third  party:  Wye  Valley  v.  Hawes,  16  Ch.  D.  489;  Edison  v.  Holland, 
33  Ch.  D.  497;  and  see  Rules  355-357,  348. 

The  application  should  be  made  as  soon  as  the  statement  of  claim 
is  delivered,  and  before  the  time  for  putting  in  a  defence  has 
expired,  inasmuch  as  the  notice,  if  allowed,  must  be  served  on  the 
third  party  within  the  time  for  delivering  the  defence:  Rule  209; 
but  see  Re  Oilson,  1894,  2  Ch.  92. 

Even  under  the  former  Rules  such  an  application  would  not  be 
entertained  after  the  close  of  the  pleadings:  see  Lockie  v.  Tennant,  5 
Ont.  52;  Birmingham,  etc.,  v.  L.  &  N.  W.  Ry.,  56  L.  T.  702;  Associated 
H.  Co.  v.  Whichcord,  8  Ch.  D.  457;  and  it  would  seem  to  be  doubtful 
whether  after  judgment  there  is  jurisdiction,  on  an  appeal,  to  add  a 
third  party  by  amendment:  see  Edt^on  v.  Holland,  41  Ch.  D.  28; 
or  to  allow  a  defendant  to  claim  relief  against  a  co-defendant:  Boult- 
lee  v.  Cochrane,  17  P.  R.  9. 

Evidence  in  \Support  of  Application. — The  motion  should  be  on 
affidavit  shewing  the  state  of  the  action,  the  nature  of  the  plain- 
tiff's claim,  and  the  circumstances  under  which  the  right  to  indem- 
nity, contribution,  or  relief  over,  is  claimed.  The  defendant  must 
make  out  a  prima  facie  case;  it  is  not  sufficient  merely  to  state  that 
he  claims  contribution,  etc.,  etc.:  Birmingham  v.  L.  &  N.  W.  Ry., 
supra;  but  the  Court  in  giving  leave  to  issue  a*  notice,  does  not 
decide  that  the  claim  is  a  valid  one,  but  merely  that  a  prima  facie 
case  has  been  made  for  the  relief  claimed  by  the  defendant  against 
the  third  party:  Oarshore  v.  N.  E.  Railway  Co.,  29  Ch.  D.  344;  Eciison 
v.  Holland,  33  Ch.  D.  497;  Beynon  v.  Oodden,  4  Ex.  D.  247. 

Service  of        Service  of  Notice.— The  notice  to   the  third  party  is  to  be  served 
of^urisd/'    accor^inS  to  the  Rules  relating  to  the  service  of  writs  of  summons: 
tion?r       °  Rule  209.      Such  notice  may  therefore  be  served  out   of  the  juris- 
diction under  Rule  162;  see  notes  to  that  Rule  and  Swansea  Shipping 
Co.  v.  Duncan,  1  Q.   B.  D.  644;  Dubout  v.  Macpherson,  23  Q.  B.  D. 
340.     In  such  case  the  time  for  appearance  (eight  days)  mentioned 
in  Rule  210  will  not  be  sufficient,   and  in   Swansea,   etc.  v.   Duncan, 
supra,  this  was    used  as  an    argument    that  the  enactments  as  to 
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notice  to  third  parties  were  not  intended  to  apply  to  persons  out  of  Rule  210. 

the  jurisdiction.     The  answer  given  by  the  Master  of  the  Rolls  to 

this  objection  was,  that  the  order  giving  leave  to  serve  the  notice 

out  of  the  jurisdiction  is  to  name  such  a  time  for  appearance  ^as  the 

necessity  of  the  case  as  to  time  and  place  requires:  see  Rule  1(54,  and 

the  Rule  allowing    eight  days  only  must  be  taken  to  be  modified 

accordingly. 


21O.  If  a  person  not  a  party  to  the  action,  who  is  served  ™j£  ap_ 
as    mentioned  in  Kule    209  (hereinafter   called  the  third  pearance. 
party)  desires  to  dispute  the  plaintiff's  claim  in  the  action 
as  against  the  defendant  on  whose  behalf  the  notice  has 
been  given,  or  his  own  liability  to  the  defendant,  he  shall 
enter  an  appearance  in  the  action  within  eight  days  from 
the  service  of  the  notice,  and  in  default  of  his  so  doing,  he  JJ^JJJ?  of 
shall    be  deemed  to  admit  the  validity  of    the  judgment  ance  of. 
obtained  (whether  by  consent  or  otherwise)  against  such 
defendant,  and    his    own    liability  to    contribute  or    in- 
demnify, or  as  may  be,  to  the  extent  claimed  in  the  third 
party  notice.    Provided  always  that  a  person  so  served  and 
failing  to  appear,  may  apply  to  the  Court  or  a  Judge  for 
leave  to  appear,  and  such  leave  may  be  given  upon  such  Leave  to 
terms,  if  any,  as  may  seem  just.    Rules  23rd  June,  1894,  when  n'e- 
1313  (329).  ' 

Substantially  the  same  as  Bng.  (1883)  R.  171,  except  that  it  is 
co-extensive  with  Rule  209,  and  so  applies  to  cases  of  "  other  relief 
over  "  as  well  as  of  contribution  and  indemnity. 

The  notice  Form  No.  49  should  in  cases  of  "  other  relief  over  "  be 
slightly  modified  in  its  last  paragraph.  Instead  of  the  words  "  your 
own  liability  to  contribute  or  indemnify,"  there  should  be  stated 
appropriately  the  liability  to  which  it  is  claimed  that  the  third  party 
is  subject. 

As  to  the  time  for  entering  appearance  in  the  case  of  a  third  party 
out  of  the  jurisdiction,  see  note  to  Rule  209,  "  Service  of  notice." 

Appearance  indicates  a  desire  "  to  dispute  the  plaintiff's  claim  in  Appear- 
the  action,   as  against  the   defendant,   on  whose  behalf   the  notice  ^n-d^art 
has   been  given,  or  his  own  liability  to  the  defendant."     When   a  served  un- 
motion  is  afterwards  made  under  Rule  213  for  directions,  the  third  Aer  Rule 
party  will  state  whether  he  admits  his  own  liability  to  the  defendant,  209' 
and  whether    he  wishes  to    dispute    the    plaintiff's  claim,    and  the 
extent  to  which  he  will  be  allowed  to  take  part  in  the  action  will  be 
defined  accordingly. 

Where  the  third  party  appears,  nothing  more  can  be  done  in 
regard  to  the  claim  for  contribution,  without  an  application  under 
Rule  213  for  directions  as  to  subsequent  proceedings:  see  notes  to 
that  Rule. 

By  non-appearance  the  third  party  is  taken  to  admit  the  validity  of 
any  judgment  obtained  against  the  defendant  who  brought  him  in, 
and  his  own  liability  to  the  extent  of  the  claim  made  against  him 
by  the  third  party  notice.  As  to  judgment  against  him  in  such 
case,  see  Rules  211,  212. 
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Rule  211.  Motion  to  Set  Aside  Notice.  —  The  third  party  may  move  to  set 

Motion  to  aside  the  notice  served  upon  him:   Benecke  v.  Frost,  1  Q.  B.  D.  -£29; 

set  aside  Bower  v.  Hartley,  Ib.  652;  Howell  v.  London  Ge-n.  Omnibus  Co.,  2  Ex.  D. 
notice. 


In  such  cases  it  was,  under  the  previous  Rules,  considered  that  he 
should  not  properly  speaking  enter  an  appearance:  see  Harwell  v. 
London  General  Omnibus  Co.,  2  Ex.  D.  at  p.  366;  and  Corrie  v.  Allen, 
48  L.  T.  466;  but  it  would  seem  that  the  party  would  not  be  preju- 
diced by  appearing:  BenecJce  v.  Frost,  1  Q.  B.  D.  421.  In  England  a 
conditional  appearance  may  be  entered:  see  Eng.  (1883)  R.  100. 
Pleasants  v.  E.  Dereham,  47  L.  T.  439;  Nelson  v.  Pastorino,  49  L.  T. 
564;  but  in  Ontario  a  conditional  appearance  cannot  be  entered  except 
by  leave  of  the  Court  or  a  Judge:  Rule  173.  Under  the  new  Rules 
it  would  seem  to  be  advisable  to  appear.  By  so  doing  the  third 
party  is  not  prejudiced  on  a  motion  to  set  aside  the  notice,  while, 
in  the  event  of  such  motion  being  unsuccessful,  the  omission  to 
appear  would  render  him  subject  to  the  consequences  of  default 
mentioned  in  this  Rule. 

Notice  of  an  application  to  set  aside  the  notice  must  of  course  be 
given  to  the  defendant  who  served  the  notice,  and  may  also  properly 
be  given  to  the  plaintiff,  who  is  interested  in  seeing  that  no  question 
is  introduced  into  the  litigation  which  may  prejudice  him:  see  Boicer 
v.  Hartley,  1  Q.  B.  D'.  652;  Wye  Valley  Ry.  Co.  v.  Ha-wes,  16  Ch.  D. 
489;  Rule  333. 

If  the  defendant  who  gave  the  notice  cannot,  from  the  nature  of 
the  case,  become  entitled  to  any  remedy  or  relief  over  against  the 
third  party,  the  service  will  be  set  aside:  Horwell  v.  London  G&n&ral 
Omnibus  Co.,  2  Ex.  D.  365;  as  where  it  was  made  to  appear  that  the 
contract  under  which  indemnity  was  claimed  did  not  apply  to  the 
state  of  facts  appearing  in  the  pleadings  between  the  plaintiff  and 
defendant:  Ferguson  v.  Toronto,  14  P.  R.  358.  See  also  Rice  v. 
Alliance,  etc.,  12  L.  R.  Ir.  172;  Johnwm  v.  Wild,  44  Ch.  D.  146; 
Birmingham,  etc.  v.  L.  &  N.  W.  Ry.,  34  Ch.  D.  261;  Hammond'  v. 
Bussey,  20  Q.  B.  D.  97;  Pontifex  v.  Foord,  12  Q.  B.  D.  152;  Catton 
v.  Bennett,  26  Ch.  D.  161;  Moore  v.  Death,  16  P.  R.  296. 

A  married  woman  may  be  brought  in  as  a  third  party  if  a  separ- 
ate action  might  be  brought  against  her:  Gloucestershire  Banking  Co. 
v.  Phillipps,  12  Q.  B.  D.  533;  Jones  v.  Elderton,  W.  N.  1884,  39. 

party  juag-     211.   Where  the  third  party  makes  default  in  entering 

against,      an  appearance,  the  defendant  giving  the  notice,  in  case  he 

tainedb"     siiffers  judgment  by  default,  shall  be  entitled  at  any  time, 

after    satisfaction  of    the  judgment    against    himself,  or 

before  such  satisfaction,  by  leave  of  the  Court  or  a  Judge, 

to  enter  judgment  against  the  third  party  to  the  extent  of 

•  the  contribution,  indemnity   [or  relief  over]   claimed  in 

the  third  party  notice;  but  the  Court  or  Judge  may  set 

aside  or  vary  such  judgment  upon  such  terms  as  may  seem 

just.    Rules  23rd  June,  1894,  1313  (330). 

Substantially  the  same  as  Eng.  (1883)  R.  172,  except  the  words 
in  brackets. 
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Judgment  by  default  may  be  signed  without  order  by  defendant  Rules 
against  a  third  party  who  has  failed  to  appear,  upon  proof  of  satis-  212,  213. 
faction   of    the    judgment    against  himself  and  proof  of  the  third 
party's  default. 

Judgment  for  costs  can  probably  not  be  signed  against  the  third 
party  without  an  order  under  Rule  214. 

For  proof  of  default  in  entering  of  appearance,  see  Rule  574, 
Judgment  can  only  be  signed  by  leave  before  satisfaction  by  de- 
fendant of  the  judgment  against  himself.  Proper  terms  can  then  be 
imposed.  A  reasonable  term  may  sometimes  be  that  the  amount 
payable  by  the  third  party  be  paid  into  Court:  see  Cunningham  v. 
Lyster,  13  Gr.  575;  Boyd  v.  Johnston,  20  Ont.  404;  Mewburn  v. 
Mackelcan,  19  Ont.  App.  729. 

This  Rule  will  probably  not  affect  the  decisions  in  which  it  was  held 
that  a  person  entitled  to  indemnity  might  obtain  judgment  before  he 
has  actually  paid  anything  to  the  person  to  whom  he  is  liable: 
see  English  and  Scottish  Trust  Co.  v.  Flatau,  36  W.  R.  938;  Underhay 
v.  Read,  /&.,  75;  Clendeowian  v.  Grant,  10  P.  R.  593;  Cunningham  v. 
Lyster,  supra;  Boyd  v.  Johnston,  -supra;  '  and  Mewbitrn  v.  Maokelcan, 
supra. 

212.  Where  a  third  party  makes  default  in  entering  an  Third 
appearance,  if  the  action  is  tried  and  results  in  favour  of  nxent  3U< 
the  plaintiff,  the  Judge  who  tries  the  action  may,  at  6rJS^^ 
after  the  trial,  direct  such  judgment  as  the  nature  of  the  tained- 
case  may  require,  to  be  entered  for  the  defendant  giving 
the  notice  against  the  third  party;  but  execution  thereon 
shall  not  be  issued  without  leave  of  the  Judge,  until  after 
satisfaction  by  such  defendant  of  the  judgment  against 
him.    And  if  the  action  is  finally  decided  in  the  plaintiff's 
favour,  otherwise  than  by  trial,  the  Court  or  a  Judge  may, 
011  motion,  direct  such  judgment  as  the  nature  of  the  case 
may  require,  to  be  entered,  for  the  defendant  giving  the 
notice,  against  the  third  party,  at  any  time,  after  satisfac- 
tion bv  the  defendant  of  the  amount  recovered  by  the 
plaintiff  against  him.     Kules  23  June,  1894,  1313  (331). 

In  substance  the  same  as  Eng.  (1883)  R.  173.  See  notes  to 
Rule  211. 

In  cases  coming  within  the  principle  of  Cunmmtfham  v.  Lyst&r; 
Boyd  v.  Johnston;  and  Meiclmrn  v.  Madkelcan,  supra,  execution  will 
probably  be  allowed  to  issue  before  payment  by  the  defendant,  for 
the  purpose  of  compelling  the  third  party  to  pay  the  amount  for 
which  he  is  found  liable  into  Court:  but  see  Sutherland  v.  Webster, 
21  Ont.  App.  228. 


—  (1)  Where  the  third  party  appears  pursuant  to  Defendant 
the  third  party  notice,  the  defendant  giving  the  notice  may  tutfp£rty 
apply  for  directions,  and  the  Court  or  a  Judge,  if  satisfied  g£S 
that  there  is  a  question  proper  to  be  tried  as  to  the  liability  tions' 
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Rule  213.  of  faQ  third  party,  in  whole  or  in  part,  may  order  the  ques- 
tion  of  such  liability,  as  between  the  third  party  and  the 
defendant  giving  the  notice,  to  be  tried  in  such  manner  at 
or  after  the  trial  of  the  action,  as  may  seem  proper;  and,  if 
not  so  satisfied,  may  direct  such  judgment  as  the  nature  of 
the  case  may  require,  to  be  entered  in  favour  of  the  defend- 
ant giving  the  notice  against  the  third  party. 

madeonbe  00  ^ke  Court  or  a  Judge  upon  the  application  may,  if 
8rchtaion  ^  snall  appear  desirable  to  do  so,  give  the  third  party 
liberty  to  defend  the  action,  upon  such  terms  as  may  be 
just,  or  to  appear  at  the  trial  and  take  such  part  therein  LS 
may  seem  proper,  and  generally  may  order  such  proceed 
ings  to  be  taken,  documents  to  be  delivered,  or  amend- 
ments to  be  made,  and  give  such  directions  as  may  appeal 
proper  for  having  the  question  most  conveniently  deter- 
mined, and  as  to  the  mode  and  extent  in  or  to  which  the 
third  party  shall  be  bound  or  made  liable  by  the  judgment 
in  the  action.  Kules  23  June,  1894,  1313  (332  and  a). 

Substantially  the  same  as  Eng.  (1883)  Rs.  174  and  175. 

"  Court  or  Judge,"  these  words  confer  jurisdiction  on  the  Master 
in  Chambers  and  Local  Judges:  see  Rule  6. 

Directions  Application  for  Directions.—  After  appearance  by  a  third 
as  to  pro-  party  or  co-defendant  against  whom  relief  is  claimed  (Pontifex  v. 
Foord,  12  Q.  B.  D.  152),  before  the  trial  can  be  had  of  any  issue 
raised  against  him,  the  directions  of  the  Court  or  Judge  must 
be  obtained  under  this  Rule  as  to  the  extent  to  which  the 
third  party  is  to  take  part  in  the  action,  and'  how  the  ques- 
tion between  the  defendant  and  the  third  party  or  co-defen- 
dant is  to  be  determined:  Filler  v.  Roberts,  2i  Ch.  D.  198; 
Flower  v.  Todd,  W.  N.  1884,  47;  Burke  v.  Pittman,  12  P.  R.  662; 
Tritton  v.  Bankart,  35  W.  R.  474.  Without  an  order  under  this  Rule 
the  Court  at  the  trial  will  not  entertain  the  question  raised  by  the 
third  party  notice:  /&.,  and  the  third  party  is  not  entitled  to  take 
any  part  in  the  trial  and  is  not  entitled  to  costs:  Oi&6  v.  Cani'den, 
16  P.  R.  316. 

This  application  may  sometimes  be  the  first  opportunity  the  plain- 
tiff has  of  considering  how  the  introduction  of  the  third  party  will 
affect  him,  and  notice  of  the  motion  must  of  course  be  given  to  him: 
see  Bower  v.  Hartley,  1  Q.  B.  D.  652;  Wye  Valley,  etc.,  v.  Hawcs,  16 
Ch.  D.  489;  Swansea,  etc.,  v.  Duncan,  1  Q.  B.  D.  648-9;  Finlay  v. 
Scott,  W.  N.  1884.  8. 

In  general  the  motion  will  be  made,  as  the  Rule  provides,  by  the 
party  giving  the  notice',  but  an  application  seems  to  have  been  made 
by  the  third  party  in  Filler  v.  Roberts,  21  Ch.  D.  198. 

The  words  "  at  or  after  the  trial  of  the  action,"  have  been  con- 
strued as  meaning  that  any  question  between  the  plaintiff  and  tho 
defendant  should  be  tried  at  the  trial  between  the  plaintiff  and  the 
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defendant,  or  that  directions  should  then  be  given  as  to  further  pro-Rr?e  ?13. 
ceedings:  Cavster  v.  Chapman,  W.  N.  1884,  31.  It  was  there  said  that 
it  was  not  intended  that  an  action  should  go  to  trial  between  de- 
fendant and  third  party  after  the  question  between  the  plaintiff  and 
defendant  had  been  determined.  The  intention  of  the  Rules  is  that 
a  third  party  is,  if  he  desires  it,  to  have  an  opportunity  to  contest 
the  plaintiff's  claim,  as  well  as  his  liability  to  the  defendant 
who  brings  him  in;  and  therefore  directions  must  be  obtained  at 
a  stage  when  it  is  possible  that  there  may  still  be  a  trial  between 
plaintiff  and  defendant.  After  judgment  has  been  obtained  against 
the  defendant,  a  Judge  cannot  give  directions  as  to  the  trial  of  the 
question  of  the  liability  of  the  third  party  who  has  been  brought 
in:  Rich  v.  Darrett,  28  Sol.  Jour.  513;  but  in  Flower  v.  Todd,  W. 
N.  1884,  47,  judgment  having  been  obtained  against  one  defendant 
under  Rule  603,  the  question  of  the  liability  of  his  co-defendant  to 
a  claim  for  indemnity  in  respect  of  the  judgment  was  directed  to 
be  determined  at  the  trial. 

Rule  216  seems  to  recognize  that  issues  may  be  tried  in  which  the 
plaintiff  is  not  concerned;  and  there  does  not  seem  to  be  any  good 
reason  why,  after  a  judgment  disposing  of  the  plaintiff's  claims  has 
been  pronounced,  it  should  not  be  entered,  and  issues  between  other 
parties,  either  at  the  same  trial  or  afterwards,  disposed  of  without 
any  new  action,  as  was  suggested  in  The  CartsMrn,  5  P.  D.  62; 
Filler  v.  Roberts,  21  Ch.  D.  198;  and  in  Hamilton  Prov.  L.  &  S.  Co.  v. 
Smith,  17  Ont.  1;  and  as  was  done  in  Hornby  v.  Cardwell,  8  Q.  B. 
D.  329;  45  L.  T.  781;  Blore  v.  Ashby,  42  Ch.  D.  682;  see  also  Christie 
v.  Toronto,  15  P.  R.  415.  It  was  settled,  however,  under  the  con- 
struction put  upon  the  original  J.  A.  Rules,  that  this  could  not  be 
done  in  cases  of  indemnity  at  any  rate:  Dundas  v.  Gilmour,  2  Ont. 
463;  Lockie  v.  Tennant,  5  Ont.  52;  and  see  Schneider  v.  Batt,  8  Q.  B. 
D.  701;  Edison  v.  Holland,  41  Ch.  D.  28;  Caister  v.  Chapman,  W.  N. 
1884,  31;  but  these  cases  are  probably  no  longer  authorities  as  to  the 
procedure  under  the  present  Rules:  see  Christie  v.  Toronto,  15  P. 
R.  415. 

Under  the  Rules  as  they  stood  prior  to  September,  1894,  .an  order 
was  made  allowing  the  third  party  to  deliver  a  defence  to  the  plain- 
tiff's claim  and  to  the  defendant's  claim  to  indemnity,  and  directing 
that  the  question  of  'indemnity  be  determined  after  the  trial  as  the 
Judge  at  the  trial  might  direct:  Christie  v.  Toronto,  15  P.  R.  415; 
and  it  would  seem  that  the  same  practice  might  be  followed  under 
the  Rules  as  they  now  stand. 

If  the  case  proceeds  to  trial,  between  the  original  parties,  without 
obtaining  directions  under  this  Rule  as  to  a  third  party  who  has 
appeared,  semble,  the  third  party  proceedings  thereby  become  abor- 
tive, and  no  subsequent  order  can  be  made  giving  the  defendant 
any  relief  against  such  third  party,  but  he  would  have  to  proceed 
against  him  by  a  separate  action. 

The  Court  or  Judge  may  give  such  directions  as  may  be  proper  for 
having  the  question  in  which  the  third  party  is  interested  determined, 
subject  always  to  the  condition  that  the  plaintiff  must  not  be  preju- 
diced or  unreasonably  delayed:  see  Rule  216,  and  Car  shore  v.  N.  E. 
Ry.  Co.,  29  Ch.  D.  346;  or  looking  at  the  circumstances,  and  not- 
withstanding that  the  third  party  may  not  have  moved  to  discharge 
the  service  of  the  notice  upon  him,  the  Court  or  Judge  may  deter- 
mine that  it  is  not  a  proper  case  for  citing  a  third  party,  or  that  the 
giving  of  any  directions  will  prejudice  or  delay  the  plaintiff  and  may 
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Rule  213.  therefore  refuse  to  give  any:  Schneider  v.  Batt,  44  L.  T.  142;  8  Q.  B. 
D.  101;  Pontifex  v.  Foord,  12  Q.  B.  D.  152;  see  Bower  v.  Hartley, 
1  Q.  B.  D.  652;  Associated  Home  Co.  v.  Whichcord,  8  Ch.  D.  457;  in 
which  case  the  third  party  must  be  considered  as  dismissed  from  the 
action:  Schneider  v.  Batt,  8  Q.  B.  D.  701;  45  L.  T.  370;  50  L.  J.  Q.  B. 
525;  30  W.  R.  420;  18  C.  L.  J.  56;  see  Baxter  v.  Franc*,  1895,  1  Q. 
B.  591;  or  may  dismiss  the  third  party  from  the  action  without  any 
motion  for  that  purpose  by  the  third  party:  Scripture  v.  Reilly,  14 
P.  R.  249. 

Where  an  application  for  directions  involves  a  preliminary  ques- 
tion, as  to  whether  there  is  a  right  to  indemnity,  etc.,  about  which 
there  is  great  doubt,  that  doubt  may  sometimes  be  a  sufficient 
ground  for  refusing  to  give  directions  as  to  such  cases:  see  Baxter  v. 
France,  1895,  1  Q.  B.  455,  591;  72  L.  T.  183;  and  see  where  the 
claim  set  up  is  really  and  properly  the  subject  of  a  counter-claim, 
Moore  v.  Death,  16  P.  R.  296. 

Upon  the  application  for  directions  none  will  be  given  for  trial  of 
the  question  between  the  defendant  and  the  third  party  unless  the 
Judge  or  officer  is  satisfied  that  there  is  a  proper  question  to  be  tried. 
If  satisfied  that  the  case  is  one  for  contribution,  indemnity,  or  other 
relief  over,  but  that  there  is  no  disputed  question  to  be  tried,  he  may 
give  judgment  against  the  third  party:  Gloucestershire,  etc.,  v. 
Phillips,  12  Q.  B.  D.  536;  and  see  cases  cited  under  Rule  616;  or  if 
the  case  is  not  a  proper  one  for  the  application  of  the  third  party 
procedure,  he  may  make  no  order  for  trial. 

DiJection8  Refusal  of  Motion. — Where  the  motion  for  directions  under  this  Rule 
is  refused,  that  is  equivalent  to  a  dismissal  of  the  third  party  from 
the  proceedings:  Baxter  v.  France,  supra',  Schneider  v.  Batt,  8  Q.  B. 
D.  701;  45  L.  T.  370;  and  see  Scripture  v.  Reilly,  14  P.  R.  249. 

Where  a  co-defendant  is  served  with  a  notice  claiming  relief  under 
Rule  215,  he  cannot  properly  move  to  set  it  aside,  but  on  the  motion 
for  directions  under  this  Rule  the  question  of  the  propriety  of  serving 
the  notice  may  be  raised:  Baxter  v.  France,  supra. 

Directions  Application  Granted. — WThere  the  application  is  rightly  made,  the 
third  party,  on  the  return  of  the  motion,  should  declare  whether  or 
not  he  admits  his  liability  to  the  defendant,  and  whether  or  not  he 
desires  to  dispute  the  plaintiff's  claim  against  the  defendant.  Jf  he 
admits  that  in  the  event  of  the  plaintiff's  succeeding  he  is  liable  to 
the  defendant,  he  may  be  allowed  to  defend,  or  to  actively  assist  in 
resisting  the  plaintiff's  claim,  if  he  so  desires:  Pearson  v.  Lane,  W. 
N.  1875,  248;  Coles  v.  Civil  Service,  26  Ch.  D.  529. 

If  the  third  party  does  not  admit  his  liability,  that  question  may  be 
ordered  to  be  determined  at  the  trial  under  Rule  213:  Flower  v.  Todd, 
W.  N.  1884,  47;  28  Sol.  Jour.  301;  see  also  Callender  v.  Wallingford, 
55  L.  J.  Q.  B.  569;  Blore  v.  Ashby,  42  Ch.  D.  682;  and  if  he  desires 
so  to  do,  he  may  be  allowed  to  put  in  a  defence  to  the  plaintiff's 
claim,  and  take  such  part  in  the  proceedings  as  seems  right  under 
the  circumstances  of  the  case:  Coles  v.  Civil  Service,  supra;  see  form 
or  order  in  that  case,  and  in  Seton  on  Decrees,  5th  Ed.,  p.  23,  also 
Barton  v.  L.  &  N.  W.  Ry.  Co.,  38  Ch.  D.  144:  Byrne  v.  Brown,  22  Q. 
B.  D.  657;  60  L.  T.  651;  Christie  v.  Toronto,  15  P.  R.  415. 

Examples,  In  an  action  by  the  holders  of  a  bill,  indemnity  as  to  part  was 
claimed  by  the  acceptors  from  the  drawer  on  the  ground  that'  the 
consideration  had  in  part  failed;  the  drawer  denied  failure  of  con- 
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sideration;  an  order  was  made  substituting  the  drawer  for  the  plain- Rule  213. 
tiff,  and  allowing  him  to  sue  on  the  bill,  upon  the  acceptor's  under- 
taking to  pay  the  amount  not  in  dispute,  and  the  drawer's  paying 
to  the  plaintiff  the  balance  in  dispute:  National  Provincial  Bank  of 
England  v.  Bradley  Bridge,  etc.,  Co.,  W.  X.  1876,  63;  2  Charl.  Ch. 
Ca.  30. 

A.  contracted  to  sell  goods  to  B.  with  a  warranty,  and  himself 
bought  the  goods  from  C.  stipulating  for  a  similar  warranty.  B. 
sued  A.  for  breach  of  warranty.  It  was  held  that  C.  was  properly 
brought  in,  and  directions  were  given  for  trial  of  the  liability  of  C. 
to  indemnify  A.:  Hart  v.  Brown,  28  Sol.  Jour.  577. 

Third  parties  admitting  their  liability  to  indemnify  were  substi- 
tuted as  defendants  with  the  plaintiff's  consent:  Commissioners  of 
Waterford  v.  Teale,  W.  X.  1876,  23,  but  not  where  plaintiff  objected: 
Measures  v.  Thomas,  W.  X.  1875,  203;  see  also  Norris  v.  Beasley,  2 

C.  P.  D.  80;  Danes  v.  Thornton,  W.  N.  1876,  74;  Seligman  v.  Mans- 
field, W.  X.  1875,  240;  Barton  v.  London  &  N.  W.  Ry.  Co.,  38  Ch.  D. 
144;  Bryne  v.  Brown,  22  Q.  B.  D.  657;  37  W.  R.  592;  60  L.  T.  651. 

The  third  party  may  probably  obtain  leave  under  this  Rule  to 
counter-claim  against  the  defendant,  or  at  any  rate  the  fact  of  his 
having  a  valid  counter-claim  will  prevent  judgment  from  being  given 
against  him:  Borough  v.  James,  W.  X.  1884,  32;  but  a  third  party 
will  not  be  allowed  to  counter-claim  against  the  plaintiff:  Eden  v. 
Weardale,  etc.,  28  Ch.  D.  333. 

If  the  defendant  does  not  effectually  defend  the  action,  and  the 
third  party  has  not  liberty  to  defend,  further  application  may  be 
made  by  him  for  directions:  Barton  v.  L.  &  N.  W.  Ry.  Co.,  supra',  and 
see  Blore  v.  Ashby,  42  Ch.  D.  682. 

Costs. — The  costs  of  the  proceedings  will  in  general  be  reserved  till  Costs, 
the  trial :  Benecke  v.  Frost,  1  Q.  B.  D.  422,  but  quaere  whether  the  order 
giving  directions  should  not  make  some  reference  to  the  costs  of  the 
proceedings:  Tomlvnson  v.  Northern  Ry.,  11  P.  R.  526;  see  also  Gi&6 
v.  Camden,  16  P.  R.  316. 

Where  the  motion  for  directions  is  refused,  it  would  seem  that  the 
costs  of  the  third  party  or  defendant  against  whom  relief  is  claimed 
should  be  provided  for:  see  Rule  214. 

A  third  party  who  is  given  liberty  to  contest  the  plaintiff's 
claim  against  the  defendant  should  not,  without  necessity,  defend 
separately  from  the  defendant,  where  his  case  and  that  of  the  de- 
fendant are  identical,  as  against  the  plaintiff.  If  he  does  do  so  he 
may  be  refused  costs  even  though  the  plaintiff  fails:  Williams  v. 
Buchanan,  7  Times,  226. 

Where  the  third  party  on  being  served  with  notice,  pays  the  plain- 
tiff's claim,  he  is  liable  to  the  defendant  for  his  costs  of  defence 
as  between  solicitor  and  client,  and  for  his  costs  of  claim  between 
party  and  party:  King  v.  Federal  Life  Ins.  Co.,  17  P.  R.  65. 

Effect  of  Directions.— A  third  party  permitted  to  defend,  or  to  take 
part  in  defending  the  action,  does  not  become  a  defendant  for  all 
purposes:  Eden  v.  Weardale,  35  Ch.  D.  287;  but  see  sec.  57  (7),  last 
sentence;  though  if  he  is  really  the  person  who  is  fighting  the  plain- 
tiff he  may  be  added  as  a  defendant:  Edison,  etc.  v.  Holland,  41  Ch. 

D.  32. 

A  third  party  defending  the  action  along  with  the  defendant  is  not 
confined  to  the  defences  which  are  open  to  the  defendant:  Callender 
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Rule  214.  v.  Wallingford,  32  W.  R.  491;  but  see  Bell  v.  Van  Dadelszen,  W.  X. 
1883,  208,  where  defendant  admitting  the  plaintiff's  claim  the  third 
party  was  not  allowed  to  dispute  it.  In  such  case  the  third  party 
would  not  seem  to  be  bound  by  the  judgment  against  defendant  in 
proceedings  between  the  defendant  and  the  third  party. 

Where  a  third  party  has  Jiberty  to  appear  at  the  trial  he  may  cross- 
examine  the  plaintiff's  witnesses  on  the  question  of  the  liability  of 
defendant  to  the  plaintiff:  Re  Salmon,  42  Ch.  D.  362;  and  may  call 
witnesses:  Barton  v.  L.  N.  d  W.  Ry.  Co.,  38  Ch.  D.  144. 

Discovery  as  between  Parties  to  the  Action  and  a  Third 
Party. — For  the  purpose  of  any  proceedings  directed  between  de- 
fendant and  third  party,  discovery  may  be  obtained:  see  Rule  4<>T>, 
and  notes;  and  Bates  v.  Burchell,  W.  N.  1884,  108. 

Rule  465,  however,  only  provides  for  discovery  as  between  the 
third  party  and  the  defendant  bringing  him  in.  No  express  Rule 
provides  for  discovery  as  between  the  third  party  and  the  plaintiff, 
but  where  the  third  party  appears  and  is  permitted  to  defend  the 
action,  he  would,  as  regards  the  plaintiff,  then  seem  to  be  a  defen- 
dant, and  Rules  439  and  464  would  seem  to  be  applicable;  or  where 
the  third  party  is  only  given  leave  to  take  a  limited  part  in  resist- 
ing the  claim  of  the  plaintiff,  an  order,  upon  a  special  application  in 
Chambers  for  that  purpose,  or  upon  the  motion  for  directions  under 
Rule  213,  may  be  made  in  favour  of  the  third  party  for  discovery 
by  the  plaintiff:  Eden  v.  Weardale  (No.  3),  35  Ch.  D.  287.  In  like 
manner  the  plaintiff  may  obtain  discovery  from  the  third  party:  see  Mc- 
Allister v.  Bishop  of  Rochester,  5  C.  P.  D.  194;  Eden  v.  Weardale  (No. 
2),  34  Ch.  D.  223;  Bradley  v.  Clarice,  9  P.  R.  410;  Pillar  v.  Roberts,  21 
Ch.  D.  201;  Hornby  v.  Cardicell,  8  Q.  B.  D.  329. 

costs.  214- The  Court  or  Judge  may  decide  all  questions  of 

costs,  as  between  the  third  party  and  the  other  parties  to 
/?  $  V/*  ^e  actioll>  and  may  order  any  one  or  more  to  pay  the  costs 
Iv  ^/.of  any  other,  or  others,  or  give  such  directions  as  to  costs 
as  the  justice  of  the  case  may  require.     Rules  23  June, 
1894,  1313.     (3325.) 

Same  as  former  Rule  1313  (332  6),  and  Eng.  (1883)    R.  176. 

Where  a  third  party  appears  and  obtains  leave  to  defend,  his  costs 
may  be  ordered  to  be  paid  by  the  plaintiff:  Witham  v.  Vane,  28  AV. 
R.  812;  W.  N.  1880,  108;  1881,  79;  44  L.  T.  718;  Fulton  v.  Brown, 
9  C.  L.  T.  313;  or  by  defendant:  Dawson  v.  Shepherd,  49  L.  J.  Q.  B. 
529;  W.  N.  1880,  110;  Ewing  v.  Toronto,  18  C.  L.  T.  237;  34  C.  L.  J.  417; 
or  to  be  borne  by  himself:  Williams  v.  S.  E.  Ry.  Co.,  26  W.  R.  352;  Re 
Salmon,  42  Ch.  D.  359;  Williams  v.  Buchanan,  7  Times,  226;  Tomlinson 
v.  Northern  Ry.,  11  P.  R.  419,  526;  Wall-bridge  v.  Gaujot,  13  P.  R.  463; 
or  he  may  be  ordered  to  pay  the  plaintiff's  costs  directly:  Filler  v. 
Roberts,  21  Ch.  D.  198;  Edison  v.  Holland,  41  Ch.  D.  28;  or  de- 
fendant's costs:  Bates  v.  Burchell,  W.  N.  1884,  108;  Morgan  v. 
Hardy,  17  Q.  B.  D.  782;  JaWochkvff  v.  MdMurdo,  W.  N.  1884,  94; 
and  costs  payable  by  defendant  to  the  plaintiff  may  be  given  to  de- 
fendant against  the  third  party:  Hornby  v.  Cardwell,  8  Q.  B.  D.  329; 
Morgan  v.  Hardy,  supra;  see  also  Benyon  v.  Godden,  4  Ex.  D.  246; 
Blore  v.  AsJiby,  42  Ch.  D.  682. 
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Where  defendants  were  sued  for  insurance  moneys  which  they  had  Rule  215. 
paid  to  deceased's  executors,  taking  from  them  a  bond  of  indemnity, 
and  the  executors  being  brought  in  as  third  parties  paid  the  plain- 
tiff's claim  and  costs,  the  defendant's  were  held  entitled  against  the 
third  party  to  the  costs  of  their  defence  between  solicitor  and  client, 
and  costs  of  their  claim  against  the  third  party  between  party  and 
party:  King  v.  Federal  Life  Ins.  Co.,  17  P.  R.  65. 

Where  no  directions  were  made  giving  a  third  party  leave  to  take 
part  in  the  action,  and  he  voluntarily  appeared  at  the  trial  and  asked 
to  be  made,  and  was  made  a  defendant,  it  was  held  that  the  de- 
fendant who  gave  the  notice  could  not  be  ordered  to  pay  his  costs: 
Gibb  v.  Camden,  16  P.  R.  316. 

215.  "Where  a  defendant  claims  to  be  entitled  to  contri- claims  to 
bution  or  indemnity,  or  from  relief  over  against,  any  other 
def  endant,  a  notice  may  be  issued  and  the  same  procedure 
shall  be  adopted  as  if  such  last  mentioned  defendant  were 
a  third  party  [except  that  a  copy  of  the  statement  of  claim  dant- 
or  writ  need  not  be  served  with  the  third  party  notice,          /9/9  n 
and  service  may  be  effected  upon  the  solicitor  in  the  action,    I A  I  -(<[.  j  / 1> 
if  any,  of  the  defendant  sought  to  be  made  liable  as  a  third     /  ' 
party.]     Eules  23  June,  1894,  1313,  (332c)  amended. 

See  former  Rule  1313  (332  c),  and  Eng.  (1883)  R.  177,  which  only 
covers  cases  where  contribution  or  indemnity  is  claimed.  The  words 
in  brackets,  are  new,  and  a  provision  of  the  former  Rule  .  has 
been  omitted,  viz.,  that  "  nothing  herein  contained  shall  prejudice 
the  rights  of  the  plaintiff  against  the  defendant  in  the  action." 
These  words  were  probably  unnecessary  in  the  former  Rule,  and 
their  omission  makes  no  difference  in  the  rights  of  the  plaintiff. 
See  also  Rule  216.  Under  the  former  practice  in  Chancery  cross 
relief  between  co-defendants  could  be  granted:  see  Campbell  v. 
Robinson,  27  Gr.  634;  Chamberlain  v.  Sovais,  28  Gr.  404;  Chamley  v. 
Dunsany,  2  S.  &  L.  718;  Cayley  v.  Hodgson,  13  Gr.  433;  Worrell  v. 
Lockie,  13  C.  L.  T.  7;  see  also  Barker  v.  Furlong,  1891,  2  Ch.  172; 
but  it  was  considered  that  the  plaintiff's  proceedings  ought  not  to  be 
delayed  by  any  such  questions  between  co-defendants:  see  Biscoe  v. 
Ward,  1  C.  L.  T.  129;  Worrell  v.  Lockie,  13  C.  L.  T.  7;  and  see 
decree  in  Jcfhmon  v.  Nezer,  D.  B.  27,  fo.  150. 

The  Court  of  Appeal  appears  to  have  doubted  whether  the  Rules 
in  force  before  June,  1894,  warranted  the  determination  of  ques- 
tions between  co-defendants  in  which  the  plaintiff  was  not  concerned, 
except  by  consent:  see  HcMicTiael  v.  Wilkie,  18  Ont.  App.  464; 
Walker  v.  Dickson,  20  Ont.  App.  96.  The  present  Rule  makes  it 
clear  that  relief  in  the  cases  contemplated  by  Rule  209  may  now  be 
given  between  co-defendants,  as  well  as  between  a  defendant  and  a 
third  party,  and  by  the  same  general  mode  of  procedure. 

No  leave,  however,  to  issue  the  notice  need  be  obtained:  Baxter  v. 
France,  1895,  1  Q.  B.  455,  458;  see  also  Towse  v.  Loveridge,  25  Ch.  D. 
76.  It  is  perhaps  doubtful  whether  a  defendant  who  has  already  ap- 
peared in  the  action  should  enter  a  second  appearance  to  the  notice, 
but  that  course  was  taken  in  Baxter  v.  France,  supra,  and  is,  it  is 
submitted,  the  proper  course  under  this  Rule.  The  notice  (Form  49) 
J.A.— 25 


386  CONSOLIDATED   HULES. 

Rule  216.  served  on  the  co-defendant  will  direct  him  to  appear  if  he  disputes  the 
claim  made  by  the  notice,  and  failure  to  appear  will,  it  would  seeni, 
subject  him  to  the  consequences  stated  in  Rule  210  and  in  the  notice. 
When  an  application  is  made  under  Rule  213,  for  directions  as  to 
the  proceedings  upon  such  claim,  the  defendant  against  whom  relief 
is  claimed  may  object  to  the  claim  being  entertained:  see  Schneider 
v.  Batt,  8  Q.  B.  D.  705;  Wye  Valley  Ry.  Co.  v.  Howes,  16  Ch.  D.  489; 
Baxter  v.  France,  1895,  1  Q.  B.  455;  and  it  has  also  been  held  that 
this  is  the  proper  course  to  be  pursued  where  a  co-defendant  served 
contends  that  the  claim  is  not  one  to  which  Rules  209  and  '215  apply, 
or  objects  to  the  question  between  himself  and  his  co-defendant 
being  tried.  It  is  not  proper  (unlike  in  this  respect  the  case  of  a 
notice  served  on  a  person  not  a  party  to  the  action)  to  move  to  set 
aside  the  notice:  Baxter  v.  France,  xupra;  but  see  Towse  v. 
Loveridge,  25  Ch.  D.  76. 

A  claim  by  a  defendant  against  a  co-defendant  for  indemnity  will 
not  be  tried  without  an  order  under  Rule  213  providing  for  the 
determination  of  the  claim  raised:  Burke  v.  Pittman,  12  P.  R.  662; 
Flower  v.  Toad,  W.  N.  1884,  47;  Tritton  v.  BanTcart,  and  other  cases, 
supra,  p.  380. 

The  procuring  by  a  defendant  of  the  pleadings  of  a  co-defendant 
who  claims  contribution,  etc.,  from  him  does  not  operate  as  a  notice 
to  the  former:  Steel  v.  Dixon,  28  W.  R.  796;  42  L.  T.  765. 

In  Walker  v.  Dickson,  14  P.  R.  343,  where  the  defendant  claimed 
indemnity  against  a  co-defendant,  the  question  was  directed  to  be 
tried  at  the  same  time  and  place  as  the  plaintiff's  claim,  notwith- 
standing that  the  time  for  pleading  to  the  claim  for  relief  over  had 
not*  expired,  and  that  it  was  at  the  date  of  the  order  too  late  to  give 
the  usual  ten  days'  notice  of  trial  to  the  third  party. 

As  to  whether  a  defendant  who  is  entitled  to  indemnity  from  a 
co-defendant  is  entitled  to  judgment  before  he  has  actually  paid 
anything  in  discharge  of  his  liability  to  the  plaintiff,  see  Rules  211, 
212,  and  notes. 

216.  A  plaintiff  is  not  to  be  [prejudiced  or]  unneces- 
sar^.v  delayed  by  reason  of  questions  between  the  defen- 
betweende-  dant  and  the  third  party  in  which  he  is  not  concerned;  and 
the  Court  or  Judge  shall  give  such  directions,  on  terms  or 
otherwise,  as  may  be  necessary  to  prevent  such  delay  of 
the  plaintiff,  where  it  can  be  done  without  injustice  to  the 
defendants.  Con.  Rule  333. 

The  words  in  brackets  are  new  in  this  Rule.  They  appear  to  have 
been  taken  from  the  last  clause  of  the  former  Rule  1313  (332  c),  see 
note  to  Rule  215.  The  object  of  the  present  Rule  is  to  prevent  the 
plaintiff  from  being  delayed  by  questions  between  the  defendant  and 
a  third  party,  whether  such  third  party  is  a  stranger  or  a  co-defen- 
dant. The  former  Rule  referred  only  to  questions  "  between  defen- 
dants," probably,  however,  including  as  defendants  third  parties 
when  brought  in. 

There  is  no  express  Rule  like  this  under  the  English  Practice,  but 
the  decisions  of  the  Courts  are  to  the  same  effect:  see  Bower  v. 
Hartley,  1  Q.  B.  D.  652;  Wye  Valley  Ry.  Co.  v.  Hawes,  16  Ch.  D.  489 ' 
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Barton  v.  London  &  N.  W.  Ry.  Co.,  38  Ch.  D.  144;  Byrne  v.  Brown,  22  Rule  217. 
Q.  B.  D.  657;  GO  L.  T.  651;  Hutchison  v.  Colorado,  W.  N.  1884,  40; 
and  see  note  to  Rule  215  as  to  former  practice  in  Chancery. 

(iii)  Guardians. 

217".  "Where  a  lunatic  or  a  person  of  unsound  mindlnsane 
(not  so  found  by  inquisition  or  judicial  declaration)  might 
before  the  passing  of  Tk*  On-far  io  Judicature  Act  1881, 
have  sued  or  have  been  sued,  he  may  as  heretofore  sue  by 
his  committee  or  next  friend,  and  may  defend  by  his  com- 
mittee or  guardian.  Con.  Rule  335. 

The  words  "  or  judicial  declaration  "  are  not  in  the  English  Rules; 
in  other  respects  this  is  to  the  same  effect  as  Eng.  (1883)  R.  139. 

The  practice  adopted  by  this  Rule  is  that  of  the  Court  of  Chancery. 

Lunatics  —  As  Plaintiffs.  —  A  lunatic  so  found  by  inquisition  (or  AS  plain- 
judicial  declaration  under  R.  S.  O.  c.  65,  s.  8),  and  having  a  com-  tiffs. 
mittee,  must  sue  by  him.  If  he  has  no  committee,  or  if  the  com- 
mittee has  an  interest  in  the  subject  matter  of  the  action  adverse  to 
the  lunatic,  the  suit  in  certain  cases  may  be  brought  by  the  Attorney- 
General:  Atty.-Gen.  v.  Panther,  2  Dick.  748,  but  is  usually  by  next 
friend:  Light  v.  Light,  25  Beav.  248;  Porter  v.  Porter,  37  Ch.  D.  420; 
who  may  be  any  person  who  chooses  to  act,  just  as  in  the  case  of  an 
infant;  Skinner  v.  White,  19  C.  L.  J.  115;  and  need  not  be  a  solvent 
person:  Sharp  v.  Sharp,  2  Chy.  Ch.'  244;  Crumley  v.  Kingston,  3  C.  L. 
T.  311. 

As  in  the  case  of  an  infant  the  next  friend  may  not  be  a  married 
woman.  If  an  action  is  so  framed  the  defendant  may  move  to 
remove  her,  and  stay  the  action  till  a  proper  next  friend  is  named: 
Mastin  v.  Mastin,  15  P.  R.  177. 

A  committee  before  instituting  a  suit  on   behalf  of  a  lunatic   or 
his  estate  must  obtain  the  sanction  of  the  Court:  Dan.  Prac.  5th  ed 
82;  6th  ed.  118. 

If  an  action  is  brought  in  the  name  of  a  person,  who  was  at  thS- 
time  m  a  state  of  mental  incapacity,  without  either  a  committee  or 
next  friend,  the  defendant  may  move  to  dismiss  the  action,  but  not 
if  the  plaintiff  becomes  imbecile  after  commencing  an  action  in  the- 
ordinary  way:  Dan.  Pr.  5th  ed.  81,  83;  6th  ed.  118;  Wartnaby  v. 
Wartnaby,  Jac.  377;  Blake  v.  Smith,  You.  594. 

Where  an  action  has  been  commenced  in  the  name  of  a  person  of 
unsound  mind  by  next  friend,  an  inquiry  may  be  directed  at  the 
instance  of  the  person  alleged  to  be  of  unsound  mind  as  to  his  com- 
petency: Powell  v.  Lewis,  40  W.  R.  88;  65  L.  T.  6'72 

* 


-n  t0  be  n°t  beneficial  to  a  Innntic 

will  be  stayed  on  application,  as  in  the  case  of  an   infant- 
Waterhome  v.  Worsnop,  59  L.  T.  140. 

Where  an  action  is.  brought  by  a  next  friend  on  behalf  of  a  person 

fa  real*  °f  -und  min'd   the 
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?ost    azainTthf.     ,°,W-n  affalrS'  be  ordered  to  b*  dismissed  with 
the  next  friend:  Palmer  v.  Walesby,  L.  R.  3  Chy    732- 
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Plaintiff 
becoming 


"Lunatics. 


and  the  defendant  may  make  a  similar  application:  Skinner  v. 
White,  19  C.  L.  J.  115;  and  see  Barrie  v.  Weaymouih,  15  P.  R.  95; 
sed  vide  Quantz  v.  Smeltzer,  6  P.  R.  126. 

The  application  must  be  to  a  Judge  in  Chambers,  since  if  the 
affidavit  is  contradicted  or  doubtful,  an  inquisition  in  lunacy  might 
be  directed  and  the  Master  in  Chambers  has  no  jurisdiction  to  enter- 
tain such  a  question:  Skinner  v.  White,  sup. 

If  a  plaintiff  is  found  a  lunatic,  and  a  committee  appointed  after 
the  commencement  of  an  action,  an  order  should  be  obtained  for  the 
denteliie™'  committee  to  carry  on  the  proceedings:  Green  v.  Pratt,  41  L.  T.  30, 
and  see  Beall  v.  Smith,  L.  R.  9  Chy.  85,  where  the  effect  of  the 
appointment  of  a  commitee  was  said  to  paralyze  a  preceding  action 
by  a  next  friend.  If  during  the  action  the  committee  dies  or  is 
removed,'  and  a  new  committee  is  appointed,  a  similar  order  should 
be  obtained.  If  the  plaintiff's  solicitor  neglects  to  obtain  an  order 
in  either  of  such  cases,  to  carry  on  the  proceedings,  the  defendant 
may,  before  judgment,  move  to  dismiss  the  action,  unless  the  order 
is  obtained  within  a  limited  time;  after  judgment  the  defendant 
may  obtain  the  order  himself.  See  Dan.  Forms,  3rd  ed.,  55. 

The  Court  has  no  jurisdiction  over  the  property  of  a  person  of 
unsound  mind,  except  to  protect  it,  so  that  where  more  is  desired 
the  proper  course  is  to  apply  for  the  appointment  of  a  committee  to 
prosecute  the  suit:  Skinner  v.  White,  sup.;  see  Jones  v.  Lloyd,  L.  R. 
18  Eq.  265;  Beall  v.  Smith,  L.  R.  9  Chy.  85. 

As  to  the  effect  of  a  person  of  unsound  mind  being  declared  a 
lunatic  after  an  action  commenced  by  next  friend,  see  Beall  v. 
Smith,  supra. 

By  R.  S.  O.  c.  317,  s.  53,  the  Inspector  of  Prisons  and  Public 
Charities  is  ex  officio  committee  of  lunatics  detained  in  any  public 
asylum,  and  having  no  other  committee.  But  the  High  Court  may 
appoint  a  committee  of  any  such  lunatic,  and  upon  its  so  doing,  so 
long  as  the  committee  appointed  by  the  High  Court  exercises  such 
office,  the  Inspector  ceases  to  be  the  committee. 

Lunatics — As  Defendants. — A  lunatic  defends  by  the  committee 
of  his  estate,  if  he  has  one.  If  he  has  none,  or  the  defendant  has  an 
adverse  interest,  or  the  lunatic  has  not  been  so  found  by  inquisition 
or  judicial  declaration,  he  defends  by  guardian  ad  litem  under  this 
Rule:  see  also  Howlett  v.  Wilbraham,  5  Mad.  423;  Worth  v.  McKenzie, 
13  M.  &  G.  363. 

The  committee  of  a  lunatic's  estate  is  a  necessary  party  defendant 
with  the  lunatic  in  an  action  relating  to  that  estate,  and  may  defend 
without  obtaining  leave:  Dan.  Pr.,  5th  ed.,  82. 

As  to  the  mode  in  which  a  lunatic  defendant  in  an  action  is  to  be 
served,  see  Rule  157,  and  Wolff  v.  Oglivy,  12  P.  R.  645. 

After  service  under  Rule  157,  no  further  proceedings  are  to  be 
taken  against  a  lunatic  who  has  no  committee,  until  a  guardian  ad 
litem  is  appointed:  Rule  158.  If  the  friends  of  a  lunatic  desire  to  de- 
fend for  him,  they  should  cause  an  appearance  to  be  entered  for  him: 
see  Rule  218  (2),  and  then  apply  in  Chambers:  Crawford  v.  Crawford, 
9  P.  R.  178,  to  have  a  guardian  ad  litem  appointed,  see  Rule  221. 
Any  fit  person  who  has  no  adverse  interest  may  be  such  guardian: 
Dan.  Pr.,  5th  ed.,  160.  but  in  general  the  Official  Guardian  will  bo 
appointed:  Rule  218  (3). 


As  defen- 
dants. 
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If  no  application  is  made  on  the  lunatic's  part  the  plaintiff  may,  Rule  218. 
after   the  time  for  appearance  has  expired,   apply  for  the  appoint- 
ment of  a  guardian  by  motion  on  notice;  in  which  case  the  C 
Guardian  will  be  appointed,  unless  he  be  already  acting  as  solicitor 
for  the  plaintiff,  or  for  some  other  parties  having  an  interest  in  the 
subject  matter  of  the  action  adverse  to  the  lunatic,   or  unless  the 
friends  of  the  lunatic  ask  for  the  appointment  of  some  other  person, 
in  which  case  some  other  proper  person  may  be  appointed:  see  Rule 
218   (3),    though  some  good   reason  is  now  required  for  appointing 
some  one  other  than  the  Official  Guardian:  see  Rule  218,  and  notes. 

Where  proceedings  are  carried  on  without  the  due  appointment  of 
a  guardian  to  a  lunatic  defendant,  they  are  not  merely  irregular  but 
void:  see  Warnock  v.  Prieur,  12  P.  R.  264. 

The  defence  of  a  lunatic  or  person  of  unsound  mind  should  be 
expressed  to  be  by  his  committee  or  guardian:  Arch.  Pr.,  13th  ed., 
1048. 

Where  a  person  of  unsound  mind  not  so  found  has  to  be  made  a 
party  in  the  Master's  office  after  judgment,  or  to  be  served  with 
notice  of  motion  for  an  administration  order,  a  guardian  ad  litem 
must  be  appointed  in  the  same  manner  as  before  judgment,  or  rather 
by  analogy  to  the  practice  (see  Rule  3)  in  an  action  before  judgment: 
see  Rule  219,  and  Wolff  v.  Ogilvy,  12  P.  R.  645.  The  procedure  will 
therefore  be  by  special  motion  in  Chambers:  in  the  latter  case 
before  the  application  for  the  administration  order  is  made:  "Wolff  v. 
Opilvy,  supra;  Barry  v.  Brazil,  1  Chy.  Ch.  237. 

Service  of  persons  of  unsound  mind  with  an  office  copy  of  a  judg- 
ment, pursuant  to  Rule  203  (3)  or  otherwise,  is  effected  as  the 
officer  before  whom  the  reference  is  pending  directs:  Rule  220. 

A  guardian  ad  litem  to  a  defendant,  who  became  of  unsound  mind 
after  judgment,  was  appointed  at  the  instance  of  a  co-defendant  who 
wished  to  obtain  indemnity  from  the  insane  defendant:  Re  Dawson, 
Johnston  v.  Hill,  41  Ch.  D.  415. 

218.      (1)  Where  no  appearance  has  been  entered  tONoappear- 
a  writ  of  summons  for  a  defendant  who  is  a  person  of  un-  persons  of 
sound  mind  not  so  found  by  inquisition  or  judicial  declara- 
tion,  the  plaintiff  may  apply  to  the  Court  or  a  Judge  for  an 
order  that  a  guardian  of  such  defendant  be  appointed. 'by 
whom  he  may  appear  and  defend. 

(2)  ISTo  such  order  shall  be  made  unless  it  appears  that 
the  writ  was  duly  served,  and  that  notice  of  the  application 
was,  after  the  expiration  of  the  time  allowed  for  appear- 
ance, and  a  least  six  clear  days  before  the  day  in  the  notice 
named  for  hearing  the  application,  served  upon,  or  left 
at  the  dwelling-house  of,  the  person  with  whom  the  de- 
fendant resides,  or  under  whose  care  he  is  at  the  time  of 
serving  such  notice. 

(3)  The  Official  Guardian  shall  be  so  appointed,  unless 
it  is  otherwise  directed.     Con.  Rule  336;  Rules  23  June, 
1894,  1314. 
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Rule  218.        Eng.   (1883)  R.  101  does  not  speak  of  an  Official  Guardian,   and 
includes  the  case  of  an  infant  which  is  here  provided  for  by  Rule  152. 

This  Rule  is  based  upon  the  English  Chancery  Order  7,  Rule  3. 
There  are,  however,  two  alterations,  viz.,  the  substitution  of  "the 
Official  Guardian  or  some  other  proper  person  "  for,  *'  one  of  the 
Solicitors  of  the  Court,"  and  the  omission  of  persons  of  weak  mind 
from  the  persons  regarded  as  non  compotes  mentis.  In  the  Court  of 
Chancery  persons  of  great  age  and  incapable  of  attending  to  business 
have  been  ordered  to  be  defended  by  guardian  ad  litem:  Steel  v. 
Cool),  11  W.  R.  298;  Newman  v.  Selfe,  11  W.  R.  764;  and  in  Lord 
Cardwell  v.  Tomlinson,  33  W.  R.  814;  52  L.  T.  746;  54  L.  J.  Chy. 
957,  the  plaintiff  having  become  by  age  and  illness  incapable  of  com- 
plying with  an  order  for  production  or  continuing  proceedings,  the 
proceedings  were  on  application  on  his  behalf  amended  by  adding 
his  brother  as  next  friend:  see  Re  Kelly,  6  P.  R.  220. 

For  further  information  on  this  subject,  see  Morgan's  Chy.  Orders, 
4th  ed.,  p.  400;  Seton,  4th  ed.,  706. 

It  would  seem  that  Sunday  is  reckoned  in  computing  the  six  clear 
days:  see  Brewster  v.  Thorpe,  11  Jur.  6,  see  also  Rules  343,  344,  348. 

It  will  be  seen,  from  the  terms  of  Rule  158,  that  the  practice  in 
Ontario  is  the  same  as  under  the  Eng.  Rule  of  1883,  and  that  even 
though  an  appearance  should  be  entered  for  a  lunatic,  if  he  has  no 
committee  or  guardian  ad  litem,  the  plaintiff  cannot  proceed  until  a 
guardian  ad  litem  is  appointed.  It  is  apprehended  that  the  intention 
of  the  Rules  is,  that  application  may  be  made  on  behalf  of  a  lunatic 
for  the  appointment  of  a  committee  or  guardian  ad  litem  by  whom 
he  may  appear  and  defend;  but  that  if  no  such  appointment  is  made, 
the  plaintiff  may  under  this  Rule  apply  to  have  a  guardian  appointed. 

By  R.  S.  O.  c.  317,  s.  53,  the  Inspector  of  Prisons  and  Public 
Charities  is  ex  officio  committee  of  lunatics  detained  in  any  public 
asylum  who  have  no  other  committee,  but,  in  the  case  of  a  defendant 
for  whom  the  Inspector  is  thus  committee,  service  of  the  writ  or 
other  paper  on  the  Inspector  is  not  sufficient,  but  service  must  be 
made  and  a  guardian  appointed  as  if  there  were  no  committee:  /&., 
sec.  55;  see  also  notes  to  Rule  218. 

Applications  under  this  Rule  should  be  made  to  the  Master  or 
other  officer  having  jurisdiction  in  Chambers,  not  to  a  Judge:  Craw- 
ford v.  Crawford,  9  P.  R.  178.  If  the  person  has  not  been  found  to 
be  of  unsound  mind  by  inquisition,  or  judicial  declaration,  facts  must 
be  shewn  upon  which  the  Court  may  judge  for  itself  that  the  person 
is  of  unsound  mind:  Mclntyre  v.  Kingsley,  1  Chy.  Ch.  281.  The 
Official  Guardian  is  to  be  appointed,  unless  a  case  is  made  for 
appointing  another  proper  person:  see  Rule  218.  It  will  have  to  be 
shewn  that  such  other  person  has  no  conflicting  interest:  see  Rule 
221,  and  James  v.  Robertson,  1  Chy.  Ch.  197.  Service  of  notice  of 
the  application  is  necessary  though  the  person  to  be  served  is  out 
of  the  jurisdiction:  O'Brien  v.  Maitland,  10  W.  R.  275. 

An  appointment  of  a  guardian  without  notice  served  as  directed  by 
this  Rule  was  held  to  be  void,  and  not  to  be  a  mere  irregularity,  and 
to  be  a  defect  not  capable  of  being  waived  by  the  fact  that  the  Offi- 
cial Guardian  who  was  appointed,  acted  as  such,  and  made  all  the  in- 
quiries usual  in  such  cases  in  the  interests  of  the  lunatic:  Warnock 
v.  Prieur,  12  P.  R.  264. 
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Where  an  infant,  or  a  person  of  unsound 
not  so  found  by  inquisition  or  judicial  declaration  is  served  App0int.' 
with  an  office  copy  of  a  judgment  or  order,  or  is  made  a  ™n4?afn 
party  after  iudgment,  a  guardian  ad  litem  shall  be  ap-f**«fto 

•J  J  ,      f  .     -i  ,         f-^         lutants.  or 

pointed  for  him  in  like  manner  as  belore  judgment,     uon.  lunatics 

£,    ,      OOA_  added  after 

.tulle  OG/.  judgment. 

Based  upon  Chy.  Orders  522,  525. 

Infants.—  The  appointment  of  guardians  ad  litem  to  infants  before 
judgment,  is  now  governed  by  Rules  152,  155,  156.  Under  those 
Rules  service  of  the  writ  on  the  Official  Guardian  ad  litem,  ipso  facto 
constitutes  him  the  guardian  of  the  infant  on  whose  behalf  he  is 
served,  where  the  infant  is  served  in  respect  of  his  interest  in  an 
estate,  but  not  in  actions  for  personal  torts,  or  for  the  mere  recovery 
of  money:  see  Rule  154.  Where  an  infant  is  required  to  be  served 
with  an  office  copy  of  judgment  it  is  ordinarily  in  that  class  of  cases 
in  which  service  of  a  writ  on  the  Official  Guardian  is  sufficient  ser- 
vice on  the  infant  if  an  original  defendant,  and  by  analogy  to  Rule 
152  (see  Rule  3),  in  such  cases,  service  of  the  office  copy  of  the 
judgment  on  the  Official  Guardian  would  be  sufficient  service  on  the 
infant,  and  the  Official  Guardian  would  thereby  become  ipso  facto 
his  guardian  ad  litem.  *Where  there  are  several  infant  defendants 
to  be  served,  by  analogy  to  Rule  152,  only  one  copy  of  the  judgment 
need  be  served  on  the  Official  Guardian. 

Lunatics.  —  This  Rule  refers  to  persons  of  unsound  mind  not  so 
found  by  any  inquisition  or  order  of  the  Court.  The  appointment  of 
guardians  ad  litem  to  such  persons  before  judgment  is  regulated  by 
Rules  218,  221. 

The  appointment  is  made  on  an  application  in  Chambers,  notice 
of  which  motion  may  be  served  along  with  the  office  copy  of  the 
judgment  —  or  afterwards,  but  no  further  proceedings  affecting  the 
person  of  unsound  mind  can  properly  be  taken  until  a  guardian  ad 
litem  has  been  appointed  for  him:  Wolff  v.  Ogilvy,  12  P.  K.  645. 
Where  the  Master  before  whom  the  reference  is  pending,  has  also 
jurisdiction  in  Chambers,  it  would  seem  that  he  would  have 
power  to  entertain  such  applications:  see  Rules  49,  698. 

Where  a  person  has  been  judicially  declared  a  lunatic,  service  is 
effected  on  his  committee,  who  should  be  made  a  co-defendant:  Sm. 
Pr.,  7th  ed.,  p.  311,  and  it  would  seem  not  to  be  necessary  in  such 
a  case  to  appoint  a  guardian  ad  litem:  76.,  but  where  the  lunatic  has 
no  committee  within  the  jurisdiction,  it  has  been  held  proper  to 
serve  the  Official  Guardian  ad  litem  on  behalf  of  such  lunatic:  see 
Re  Hagar,  .1.2  P.  R.  645,  sed  quare;  see  WwnrweTc  v.  Prieur,  supra,  ,  and 
in  case  of  lunatics  detained  in  any  public  asylum,  see  R.  S.  O.  c.  317, 
supra,  p.  390. 


Where  a  person  required  to  be  served  with  anService°f 
office-copy  of  a  judgment  or  order  is  an  infant,  or  a  per-;unatic 
son  of  unsound  mind  not  so  found  by  inquisition    or  judi- 
cial  declaration  service  is  to  be  effected  in  such  manner,  as 
the  officer  before  whom  the  reference  is  being  prosecuted, 
directs.     Con.  Eule  338. 
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Rule  221.        Based  upon  Chy.  O.  523. 


Infants. 


Lunatics. 


Service  of  Office  Copy  of  Judgment.—  Infants.—  For  the 
reasons  given  in  the  note  to  the  preceding  Rule,  service  on  the 
Official  Guardian  of  an  office  copy  of  a  judgment  required  to  be 
served  on  an  infant,  is  sufficient  service  on  the  infant,  and  the 
Official  Guardian  thereby  ipso  facto  becomes  his  guardian  ad  litem: 
see  Rule  3,  and  Re  Murray,  13  P.  R.  367. 

A  guardian  ad  litem  must  be  appointed  for  an  infant  whether 
he  is  made  a  party  in  his  own  right,  or  in  a  representative  capacity, 
e.g.,  as  executor  or  trustee,  or  the  proceedings  will  be  void  as  against 
such  infant:  Re  Jackson,  Massey  v.  Crookshanks,  12  P.  R.  475,  and  see 
supra,  p.  390. 

Lunatics.  —  Where  a  person  who  has  been  judicially  declared  a 
lunatic  is  required  to  be  served  with  a  judgment,  the  office  copy 
should  be  directed  to  be  served  on  his  committee,  who  should  be 
made  a  co-defendant:  see  note  to  Rule  219,  sed  vide  Re  Hagar,  12 
P.  R.  645.  Where  the  person  required  to  be  served  is  of  unsound 
mind,  but  has  not  been  judicially  declared  to  be  a  lunatic,  the 
direction  of  the  Master  before  whom  the  reference  is  pending  should 
be  obtained  under  this  Rule  as  to  the  mode  in  which  he  is  to  be 
served.  By  analogy  to  Rule  157  (see  Rule  3)  it  would  appear  that  the 
person  with  whom,  or  under  whose  care  he  is,  should  be  directed  to 
be  served;  and,  unless  it  is  shown  that  service  on  the  person  of 
unsound  mind  would  be  attended  with  danger,  it  would  scorn  that  he 
should  be  directed  to  be  personally  served  as  well:  see  Re  Miller,  1 
Chy.  Ch.  215;  Re  Newman,  2  Chy.  Ch.  390;  Re  Mein,  2  Chy.  Ch.  429. 
No  proceedings  can  be  validly  taken  against  a  person  of  unsound 
mind  who  has  no  committee  until  a  guardian  ad  litem  has  been 
appointed:  Rule  264;  Warnock  v.  Prieur,  12  P.  R.  264. 

It  is  therefore  necessary  not  only  to  obtain  the  Master's  direc- 
tion for  service  of  the  office  copy  of  judgment  on  the  person  of 
unsound  mind  under  this  Rule,  but  it  is  also  necessary  to  obtain 
an  order  appointing  a  guardian  ad  litem  to  such  person.  This  is  to 
be  done  by  order  to  be  obtained  in  Chambers  on  motion,  supported 
by  affidavits.  By  analogy  to  Rule  218  it  would  seem  that  the  notice 
of  the  motion  should  be  served  in  the  manne_r  mentioned  in  that 
Rule,  and  that  it  must  be  a  six  clear  days'  notice  instead  of  the 
ordinary  two  clear  days'  notice. 

Where  the  Inspector  of  Prisons  and  Public  Charities  is  ex  offlcio 
committee  of  the  lunatic  (see  R.  S.  O.  c.  317,  s.  53),  it  is  neverthe- 
less necessary  that  a  guardian  should  be  appointed  of  such  lunatic: 
R.  S.  O.  c.  317,  s.  5. 

Where  a  defendant  in  an  action  becomes  of  unsound  mind  after 
judgment,  a  guardian  ad  litem  must  be  appointed  for  him  before 
proceedings  can  be  validly  continued  against  him:  Wolff  v.  Oqilvy.  12 
P.  R.  645.  This  must  be  done  by  order,  upon  motion,  and  cannot 
be  effected  by  merely  serving  the  Official  Guardian  on  his  behalf: 
!&.;  sed  vide.  Re  Hagar,  12  P.  R.  645,  where  it  was  held  that  this 
might  be  done  where  the  defendant  had  been  judicially  declared 
insane,  sed  ciii(rre\  see  Wwniyck  v.  Prieur,  supra. 


Person  de- 
siring to 
have  a 
guardian 
ad  litem  ap- 
pointed to 


221.  A  person  desirous  of  appointing  a  guardian  for 
himself  other  than  the  Official  Guardian  to  defend  an  ac- 
tion or  matter,  may  go  before  a  Judge  or  Master  with  the 
proposed  guardian.  He  must  satisfy  the  Judge  or  Master 
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by  affidavit  that  the  proposed  guardian  is  a  tit  person,  and  Rule  222- 
has  no  adverse  interest;  and  the  Judge  or  Master  may  ex-  maySattend 
amine  the  proposed  guardian,  or  the  person  making  the  ^^8^jth 
affidavit,  viva  voce,  or  require  further  evidence  to  be  ad-  guardian. 
duced  until  he  is  satisfied  of  the  propriety  of  the  appoint-  Evidence 

ment.     Con.  Rule  339.  ^appli- 

cation. 
Based  on  Chy.  O.  520. 

This  Rule  would  appear  to  apply  to  all  cases  of  disability  where 
the  appointment  of  a  guardian  is  necessary. 

Where  on  the  application  of  the  plaintiff  for  the  appointment  of  a  Costs  ot 
guardian  ad  litem  to  an  infant,  or  lunatic  defendant,  the  guardian 
appointed  was  the  nominee  of  the  Court,  the  plaintiff  was  bound 
in  any  event  to  pay  the  guardian's  costs,  but  where  the  nominee  of 
the  defendant  was  appointed,  there  was  no  such  liability:  Clements  v. 
Arnold,  3  Chy.  Ch.  75.     The  Official  Guardian  ad  litem,  is  now,  by  to  be  ap- 
the  direction  of  the  Court,  appointed  in  all  cases,  unless  some  special  P°inted- 
reason  exists  for  the  appointment  of  some  other  person. 

Where    a    guardian    was    irregularly    appointed    upon    insufficient  ^r°Cg|d 
notice  to  the  infant,  the  appointment  was  set  aside  on  the  applica-  aside 
tion  of  the  infant  after   decree:  Hamilton  v.  Hamilton,  2  Chy.   Ch.  where 
160;  and  see  Re  Jackson,  Massey  v.  CrooJcshanlcs,  12  P.  R.  475. 


gularly  ap- 
pointed. 

(iv)  Actions  by  and  against  Partnership  Firms. 

The  following  Rules  222-231,  form  a  code,  and  must  in  construing 
them  to  read  together:  per  Lord  Bsher  in  Worcester,  etc.,  'Banking 
Co.  v.  Firbanlc,  1894,  1  .Q.  B.  787-8,  adopting  the  view  of  Fry,  L.J., 
in  Heinemann  v.  Hale,  1891,  2  Q.  B.  90. 

Rsules  222-231  supply  a  mode  of  suing  all  the  partners,  by  suing 
them  in  the  name  of  the  firm.  They  may  still  be  sued  individually 
if  the  plaintiff  so  desires.  In  such  case  if  he  does  not  sue  all  the 
partners  those  sued  may  be  entitled  to  have  the  others  added  as 
defendants:  see  note  to  Rule  206,  p.  367;  and  a  judgment  obtained 
against  some  only  of  the  partners  will  be  a  bar  to  an  action  for  the 
debt  against  the  others  not  sued.  See  note  to  Rule  228,  p.  405. 


Any  two  or  more  persm^fwh  ether  British  sub- 
jects  or  not  and  whether  residing  within  or  without  On-  ^ow  mjy. 
tario)  claiming  or  being  liable  as  partners,  and  carrying  n 
on  business  within  Ontario,  may  sue  or  be  sued  in  the 
name  of  the  firm  of  which  such  persons  were  co-partners 
at  the  time  of  the  accruing  of  the  cause  of  action;  and 
any  party  may  in  such  case  apply  to  the  Court  or  a  Judge 
for  a  statement  of  the  names  and  addresses  of  the  persons 
who  were,  at  the  time  of  the  accruing  of  the  cause  of  ac- 
tion, co-partners  in  the  firm,  to  be  veritied  on  oath  or  other- 
wise as  may  be  directed.  Con.  Rule  317  amended.  (Eng. 
O.  4Sa,  r.  1.)  [See  also  Rule  144.] 
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Rule  222.  Follows  in  substance  Eng.  K.  1891,  O.  48a,  r.  1,  which  was  the 
same  as  Eng.  1883,  O.  16,  r.  14,  with  the  addition  of  the  words 
"and  carrying  on  business  within  the  jurisdiction"  ("within  On- 
tario "  in  the  above  Rule). 

The  words  in  brackets  are  not  in  the  English  Rule,  and  have  been 
inserted  to  make  clear  what  seems  also  to  be  established  by 
decision  to  be  the  meaning  of  the  Eng.  Rule:  see  Grant  v.  Anderson, 
1892,  1  Q.  B.  108;  Worcester  City  Banking  Co.  v.  Firoank  &  Co.,  1894, 
1  Q.  B.  784;  Shepherd  v.  Eirsch  d  Co.,  45  Ch.  D.  231. 

The  application  for  names  and  addresses  is  not  to  be  "  by  sum- 
mons as  provided  in  Eng.  R.,  but  by  motion  (in  Chambers  as  a  rule) 
on  notice  in  the  usual  way.  The  words  "  Court  or  a  Judge  "  confer 
jurisdiction  on  the  Master  in  Chambers  and  like  officers  in  Cham- 
bers: see  Rule  6. 

The  Jud.  Act,  1881,  Rule  100  (now  the  above  Rule),  first  authorized 
the  suing  of  partners,  and  empowered  partners  to  sue  or  be  sued 
in  the  firm  name.  Formerly  all  the  partners  must  have  been  named 
individually  as  parties,  and  if  sued  were  required  to  be  jointly  sued 
as  their  liability  is  joint:  see  Kendall  v.  Hamilton,  4  App.  Cas.  504. 
Now  the. action  may  be  brought  against  the  firm  without  first  ascer- 
taining who  the  partners  are. 

If  a  firm  is  sued  as  such,  service  may  be  effected  either  upon  any 
one  or  more  of  the  partners,  or,  at  the  principal  place  of  business 
of  the  partnership,  upon  any  person  having  the  control  or  manage- 
ment of  the  business.  The  partners  are  to  appear  individually  in 
their  own  names,  but  all  subsequent  proceedings  go  on  in  the  name 
of  the  firm:  Rule  225. 

After  judgment  against  the  firm,  execution  may  issue  as  provided 
in  Rule  228. 

Disclosure  Disclosure  of  Names  and  Addresses. — If  partners  are  suing 
by  partners  in  the  name  of  the  firm  they  must,  on  the  demand  of  the  defendant, 
disclose  the  names  of  the  partners:  Rule  144;  and  whether  suing 
or  being  sued,  they  may  be  ordered  by  the  Court  or  a  Judge,  on  the 
application  of  any  party  to  the  action,  to  make  such  disclosure:  Rule 
222. 

The  names  of  the  partners  composing  firms  for  trading,  manufac- 
turing or  mining  purposes  in  Ontario,  are  also  required  to  be  regis- 
tered in  the  registry  office  of  the  registry  division  in  which  they 
carry  on  business:  R.  S.  O.  c.  152,  s.  1. 

A  plaintiff  in  a  class  suit  cannot  under  this  Rule  be  compelled  to 
disclose  the  names  and  addresses  of  the  persons  on  whose  behalf 
he  sues:  Leathley  v.  He  Andrew,  W.  N.  1875,  259. 

A  form  of  notice  of  motion  for  a  statement  of  the  partners  under 
this  Rule  is  given  in  the  App.  No.  58,  and  a  form  of  order  in  No. 
IIS. 

What  are       The   order   for  the  statement  cannot   be  enforced   by  attachment 
firms  under  Rule  473;  Pike  v.  Keene,  24  W.  R.  322;  35  L.  T.  341. 

Rule.  Scope  of  Rule. — A  proprietary  club  would  appear  to  be  a  partner- 

ship in  which  the  proprietors  are  the  partners,  and  may  be  sued  in 
the  club  name:  Firmin  v.  International  Cluo,  5  Times,  612,  694.  As 
to  a  member's  club,  see  Overton  v.  Hewett,  3  Times,  656;  The  Gran- 
ville  Club,  28  Sol.  Jour.  513;  Stansfield  v.  Ridout,  5  Times,  656. 
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The  Rule  only  covers  the  case  of  two  or  more  persons  tradimrRule  222. 
as  a  firm,  it  does  not  authorize  a  single  person  carrying  on  jjusiness 
in  the  name  of  ti  iirm^(^sm>  in  the  firm  name^  see Lana  v.  Thomn- 
son,  16  P.  R.  51G;  St.  Golain  v.  Hoyermann,  189372  Q.  B.  D.  96;  Rus- 
sell v.  Cambefort,  23  Q.  B.  D.  526.  Ife  may  be  sued  under  Rule  231. 
but  must  sue  in  his  own  name. 

See  also,  as  to  the  general  scope  of  Rules  222-231,  an  article  in 
the  Law  Quarterly  Magazine  for  1896,  p.  53. 

Infant  Partner. — This  Rule  applies  though  one  of  the  partners  is  Infant, 
an  infant:  Harris  v.  Beauchamp,  1893,  2  Q.  B.  534;  see  Re  Beau- 
champ,  1894,  1  Q.  B.  1;  but  the  judgment  should  be  expressed  to 
be  either  against  the  firm  "  other  than  A.  B.,  an  infant,"  or  pos- 
sibly against  the  other  partners  by  name:  !&.;  and  Lovell  v.  Beau- 
champ,  1894,  A.  C.  607;  see  pp.  612,  613;  but  see  Rule  225. 

"  Carrying  on  Business  Within  Ontario." — Under  the  pre-  Carrying 
sent  Rules  the  test  of  the  power  to  sue  a  firm  by  its  firm  name  is  on  business 
whether  or  not  it  "carries  on  business  within  Ontario":  per  Lord 
Davey  in  Worcester  City,  etc.,  Banking  Go.  v.  Firbank,  1894,  1  Q.  B. 
p.  790,  so  that  the  Rule  has  no  application  to  actions  by  or  against 
a  foreign  firm  not  carrying  on  business  within  Ontario,  the  members 
of  which  are  domiciled  and  resident  out  of  Ontario,  even  though 
a  partner  be  temporarily  within  and  served  within  Ontario:  Agaar 
v.  Kauffman,  39  Sol.  Jour.  181;  Grant  v.  Anderson,  1892,  1  Q.  B. 
108;  but  it  applies  to  a  firm  carrying  on  business  within  Ontario 
though  it  be  a  foreign  or  a  British  or  a  colonial  firm,  the  members 
of  which  are  resident  out  of  Ontario:  Worcester,  etc.,  Banking  Co.  v. 
Firbank,  etc.,  Co.,  1894,  1  Q.  B.  784. 

A  place  of  business  held  in  the  name  of  the  firm  in  charge  of  a 
partner  or  employee  would  seem  to  be  necessary  to  bring  the  firm 
within  the  meaning  of  this  Rule.  Regular  visits  to  Ontario  to  pur- 
chase goods  to  be  sent  to  the  firm  is  not  "  carrying  on  business  " 
within  the  Rule:  see  Singleton  v.  Roberts,  10  R.  223;  70  L.  T.  687; 
Worcester  City  Banking  Co.  v.  Firbank,  1894,  1  Q.  B.  784;  sed  quaere 
whether  a  place  of  business  is  necessary  except  to  effect  substitu- 
tional  service  on  a  manager  provided  for  by  Rule  223. 

A  partner  may  perhaps  be  considered  as  carrying  on  business  of 
the  firm  at  his  regular  office  though  the  name  of  the  firm  does  not 
appear  there:  see  Heinemann  v.  Hale,  1891,  2  Q.  B.  83,  where  some 
such  circumstances  existed,  but  the  former  Rules  were  held  not  to 
apply. 

The  mere  employment  of  an  agent  within  the  jurisdiction  to  solicit 
orders,  but  not  to  make  contracts,  is  not  "  carrying  on  business 
within  Ontario  "  within  the  meaning  of  the  Rule,  notwithstanding 
that  the  name  of  the  firm  is  painted  on  the  door  of  the  agent's  office: 
Grant  v.  Anderson,  1892,  1  Q.  B.  108.  See  also  Baillie  v.  Goodwin, 
33  Ch.  D.  604. 

See  also  notes  to  Rule  223. 

Foreign  Firm   as  Plaintiffs.— If  not   "  carrying  on   business   within  Foreign 
Ontario,"  a  foreign   firm  cannot  sue  by  its  firm  name.    An  action  firms, 
may   of   course,    as   formerly,    be   brought   by    all   the   partners    in 
their  individual    names,    and    in    such    an    action  a    counter-claim 
may   be  made  against  the  firm  even  though   an   action   respecting 
the  subject  of  the  counter-claim  could  not  have  been  brought  within 
Ontario  against  the  plaintiffs:  Griendtoveen,  v.  Hamlyn  &  Co.,  8  Times, 
231. 
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Foreign  Firms  as  Defendants.  —  The  individual  members  of  a  foreign 
firm  may  still  it  is  presumed  be  sued  jointly  in  any  case  within  Rule 
162;  but  unless  carrying  on  business  within  Ontario  the  firm  cannot 
be  sued  in  the  firm  name  (even  by  leave  under  Rule  162;  Dobson  v. 
Festi,  1891,  2  Q.  B.  92),  where  the  members  of  the  firm  (or  any  of 
them:  Indigo  Co.  v.  Ogllvy,  1891,  2  Ch.  31)  reside  abroad:  see  per 
Lord  Davey  in  Worcester,  etc.,  Banking  Co.  v.  Firbank,  1894,  1  Q. 
B.  790;  and  see  Western,  etc.  v.  Perez,  1891,  1  Q.  B.  304,  under  the 
former  Rules. 

Where  a  foreign  firm  carries  on  business  within  Ontario,  that  cir- 
cumstance makes  it  under  the  Rules  subject  to  the  jurisdiction  of 
the  Court,  apparently,  whatever  the  cause  of  action  may  be.  It  will 
not  be  necessary  to  bring  the  case  within  Rule  162,  or  to  obtain 
leave  to  issue  the  writ  against  the  firm:  Rule  223;  Worcester,  etc., 
Banking  Co.  v.  Firbank,  1894,  1  Q.  B.  784. 

The  writ  when  issued  however  must  be  served  according  to  some 
one  of  the  modes  prescribed  by  Rule  223,  otherwise  the  service  will 
not  be  sufficient  to  bind  the  firm  and  support  a  judgment  against 
it,  which  is  the  only  form  of  judgment  obtainable  in  such  an  action: 
see  Rules  225,  227,  228.  Substitutional  service  in  modes  not  pre- 
scribed by  Rule  223  cannot  be  ordered:  Worcester,  etc.,  Banking  Co. 
v.  Firbank,  1894,  1  Q.  B.  788. 

From  the  reference  to  the  time  of  the  accruing  of  the  cause 
of  action  in  this  Rule,  and  from  the  last  clause  of  Rule  223,  it 
would  seem  that  a  firm  dissolved  before  action  may  neverthe- 
less sue  or  be  sued  in  the  firm  name,  but  in  the  case  of  defen- 
dants, if  the  dissolution  was  known  to  the  plaintiff  at  the  time  of  the 
issue  of  the  writ  all  of  the  partners  within  the  jurisdiction  sought  to 
be  made  liable  must  be  individually  served:  see  Rule  223;  Fisher  v. 
Linton,  28  Ont.  322. 


Where  persons  are  sued  as  partners  in  the  name 
of  the  firm  under  Rule  222  the  writ  shall  be  served  either 
upon  any  one  or  more  of  the  partners,  or  at  the  principal 
place  within  Ontario  of  the  business  of  the  partnership, 
upon  any  person  having  the  control  or  management  of  the 
partnership  business  there;  and  subject  to  these  Rules  such 
service  shall  be  deemed  good  service  upon  the  firm  whether 
any  of  the  members  thereof  are  without  Ontario  or  not, 
and  leave  to  issue  a  writ  against  them  shall  not  be  neces- 
sary; but  in  the  case  of  a  partnership  which  has  been  dis- 
solved to  the  knowledge  of  the  plaintiff  before  action,  the 
writ  of  summons  shall  be  served  upon  every  person  within 
Ontario  sought  to  be  made  liable.  Con.  Rules  265  and 
317  amended.  (Eng.  O.  48a,  r.  3.) 

The  Eng.  O.  48a,  r.  3,  is  to  the  same  effect. 

The  service  provided  for  by  this  Rule  is  of  a  writ  issued  against 
a  firm  by  its  firm  name  under  Rule  222,  i.e.,  of  a  firm  "  carrying 
on  business  within  Ontario." 
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Foreign     Firm — Former    Practice. — Under     the     repealed     Rules  Rule  223. 
it  was  held  that  a  private  partnership  does  not  exist  apart  from  the  under  for- 
iudividuals  who  compose  it,  and  if  they  were  resident  abroad  they  mer  Rules, 
could  not  be  served  at  a  place  of  business  of  the  firm  within  the 
jurisdiction,    and  that  therefore  the  Rules  must  be  read  so  as  to 
refer  only  to  partners  of  firms  subject  to  the  jurisdiction    of   the 
Legislature,  by  being  British  subjects,  or  resident  within  the  juris- 
diction. 

It  had  at  one  time  been  held  that  one  partner  of  a  firm  carrying 
on  business  out  of  the  jurisdiction  might  be  served  under  the  Rules 
for  the  firm,  if  he  happened  to  be  within  the  jurisdiction,  with  a 
writ  naming  the  ordinary  time  for  appearance:  Pollexfen  v.  Sibson, 
16  Q.  B.  D.  792;  followed  in  Shepherd  v.  Hirsch,  45  Ch.  D.  231. 
But  the  later  cases  decided  that  such  a  service  would  only  be  good 
on  the  partner  actually  served,  and  even  then  only  if  he  was  also 
sued  individually,  or  waived  by  appearance  the  irregularity  of  serv- 
ing him  in  the  firm  name:  see  \Russell  v.  Cambefort,  23  Q.  B.  D. 
o26;  Western  v.  Perez,  1891,  1  Q.  B.  304,  where  the  former  cases  oj 
O'Neil  v.  Clason,  46  L.  J.  Q.  B.  191;  Pollexfen  v.  Sibson,  supra;  and 
Shepherd  v.  Hirseh,  supra,  were  stated  to  be  overruled:  see  also  Nut- 
ter £  Co.  v.  Messafferies  Maritimes,  54  L.  J.  Q.  B.  527;  and  Lysaght 
v.  Clark,  1891,  1  Q.  B.  552.  Other  cases  decided  that  where  the  mem- 
bers of  a  firm  (or  any  of  them:  Indigo  Co.  v.  Ogilvy,  1891,  2  Ch.  33) 
resided  out  of  the  jurisdiction,  whether  or  not  the  firm  carried  on 
business  within  the  jurisdiction;  the  partners  could  not  be  sued  in 
the  firm  name,  but  the  individual  partners  might  be  sued  (subject  to 
the  Rule  (now  162)  as  to  parties  out  of  the  jurisdiction),  but  the 
firm  as  a  firm  was  not  subject  to  the  jurisdiction,  and  the  Rules  al- 
lowing proceedings  to  be  taken  against  all  partners  by  the  name  of 
the  firm,  and  providing  for  substitutional  service  of  the  firm,  did 
not  apply:  see  Western  v.  Perez,  1891,  1  Q.  B.  304,  314;  Heirmemann 
v.  Hale,  1891,  2  Q.  B.  83;  Dobson  v.  Festi,  Ib.  92. 

Present  Practice. — The  above  cases  are  now    only  to   be  followed  Under  pre- 
with  caution;  the  test  under  them  was  the  place  of  residence  of  the sent R^les- 
partners;  the  test  under  the  present  Rules  is  whether  the  firm  carries 
on  business  in  Ontario;  see  notes  to  Rule  222,  p.  395. 

Firms  Dissolved  Before  Action.— The  original  J.  A.  Rule  100  Firm 
and  Eng.  R.  1875,  O.  16,  r.  10,  did  not  contain  the  last  clause  of  this  dissolved 
Rule.  The  question  therefore  arose  whether  the  Rule  applied  to  action, 
persons  only  who  were  at  the  time  of  the  commencement  of  the 
action,  partners  in  an  existing  firm,  or  also  to  persons  who  were 
partners  at  the  time  the  debt  was  contracted,  but  who  had  ceased 
to  be  so  at  the  time  of  bringing  the  action,  either  by  the  firm  being 
dissolved,  or  new  partners  having  come  in  and  former  partners 
retired.  In  ex  p.  Blain,  12  Ch.  D.  533,  James,  L.J.,  pointed  out  the 
difficulty,  and  he  and  Brett,  L.J.,  expressed  doubt  whether  in  a  case 
where  A.,  B.  &  C.  were  partners  at  the  time  of  bringing  the  action, 
and  B.,  F.  &  G.  at  the  time  of  the  contract,  the  same  firm  name 
being  used  by  both,  the  firm  could  be  sued.  In  ex  p.  Young,  19  Ch. 
D.  124,  Lord  Selborne,  without  absolutely  expressing  an  opinion, 
seemed  inclined  to  agree  with  the  views  of  Brett,  L.J.,  who  thought 
that  the  Rule  authorized  the  suing,  in  the  name  of  their  firm,  of  tfie 
members  of  a  partnership  dissolved  before  the  issue  of  the  writ,  in 
respect  of  a  cause  of  action  which  arose  during  the  existence  of  the 
firm;  Cotton,  L.J.,  thought  the  Rule  applied  only  to  a  partnership' 
existing  at  the  time  when  the  writ  issued.  The  point  was  not  in 
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Rule  223.  that  case  decided,  as  the  majority  of  the  Court  held  that  the  judg- 
ment was  not  at  any  rate  binding  on  a  member  of  the  dissolved 
firm  who  had  not  been  served  with  the  writ  as  a  partner,  nor  had 
admitted  on  the  pleadings  that  he  was,  nor  had  been  adjudged  to  be, 
a  partner:  see  Rule  228.  Subsequently,  in  Davis  v.  Morris,  10  Q.  B. 
D.  436,  the  question  again  arose,  and  it  was  expressly  held  by 
Watkin  Williams,  J.,  that  under  the  original  Rule  the  right  to  sue 
partners  in  the  name  of  their  firm  was  not  limited  to  the  case  of 
partners  carrying  on  business  at  the  date  of  the  writ;  and  also  that 
it  is  a  question  of  fact  whether  the  plaintiff  intended  to  sue  under 
the  firm  name  former  partners  as  well  as  those  who  were  mem- 
bers of  the  firm  at  the  commencement  of  the  action. 

The  view  of  Brett,  L.J.,  was  followed  in  Ontario  in  Wilson  v.  Mc- 
Kay, 20  C.  L.  J.  368;  Wilson  v.  Rodger,  McKay  &  Co.,  4  C.  L. 
T.  548;  10  P.  R.  355;  Fisher  v.  Linton  &  Co.,  28  Ont.  322;  and  is  now 
expressed  in  the  above  Con.  Rule  that  the  point  may  be  clear. 

The  effect  of  the  Rule,  therefore,  is  that  although  a  firm  existing  at 
the  date  of  the  accrual  of  the  cause  of  action  may  be  sued  in  the  firm. 
name,  although  it  has  been  dissolved  before  action,  yet  every  in- 
dividual member  of  the  firm,  resident  in  Ontario,  and  sought  to  be 
made  liable,  must  be  personally  served  with  the  writ.  In  such  a  case 
partners  resident  out  of  Ontario  are  not  personally  bound  by  service 
on  those  within  Ontario,  and  cannot  be  made  liable  unless  they  can 
be  individually  made  parties  and  served  under  Rule  162:  see  Rule  228. 
Wig  ram  v.  Cox,  1894,  1  Q.  B.  792;  70  L.  T.  656;  Shepherd  v.  Hirsch, 
45  Ch.  D.  231,  and  "  Service  on  a  partner,"  infra. 

Where  a  partnership,  unregistered,  existed  between  A.,  B.  and  C., 
under  the  style  A.  &  Co.,  and  A.  absconded,  and  three  days  later 
C.  made  a  secret  assignment  of  his  interest  in  the  business  to  B., 
and  two  days  thereafter,  before  the  announcement  was  made  public, 
C.  was  served  with  a  writ  in  an  action  against  the  firm  by  its  firm 
name,  of  which  proceedings  B.  was  aware,  it  was  held  that  the 
service  was  good:  Bank  of  Hamilton  v.  Blakeslee,  9  P.  R.  130. 


Service.  —  The   service  provided    for   is   of   a   writ   issued   against 
a  firm  " 


Mode  of 

o^firms       a  firm  ky  its  firm  name  under  Rule  222,  i.e.,  of  a  firm  "  carrying  on 
business  within  Ontario." 

In  the  case  of  an  action  against  a  foreign  firm  as  a  firm,  or  against 
a  firm,  some  members  of  which  do  not  reside  within  Ontario,  service 
must  be  effected  as  in  this  Rule  mentioned,  and  in  the  case  of  a 
firm,  none  of  whose  members  reside  within  Ontario,  no  other  mode 
of  substitutional  service  than  upon  the  manager  as  mentioned  in 
this  Rule  is  authorized:  Worcester,  etc.,  Banking  Co.  v.  Firbank, 
1894,  1  Q.  B.  788;  70  L.  T.  443. 

In  the  case  of  an  Ontario  partnership,  and  in  the  case  of  a 
partnership  some  of  whose  members  reside  within  Ontario,  it  does 
not  seem  to  be  clear  whether  a  partner  within  Ontario  may  be 
served,  as  a  service  of  the  firm  under  this  Rule,  by  serving  him,  not 
personally,  but  substitutionally:  see  Shillito  v.  Child.  W.  N.  1883, 
208;  Croyden  v.  Jackson,  3  Times,  650;  Worcester,  etc.  v.  Firbank, 
1894,  1  Q.  B.,  at  pp.  790  and  792;  and  70  L.  T.  p.  445.  A  service- 
on  a  partner,  not  personally,  would,  at  any  rate,  render  it  doubtfur 
whether  execution  could  issue  against  him.  without  leave,  if  he  does 
not  appear  in  the  action  :  see  Jackson  v.  Litchfield,  1n  note  to  Rule  228.. 
102;  Rule  228. 
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Service  on  a  Partner. — A  service  within   Ontario   only  is  what  Rule  223. 
is  contemplated:  see  last  clause  of  Rule  228.     Service  on  a  partnet  On  a  port- 
temporarily    within   Ontario    will    probably    suffice:  see   Pollexfen   v.  nerin 
Siltaon,  16  Q.  B.  D.  792;  Shepherd  v.  Hirsch,  45  Ch.  D.  231.    These  ° 
cases  are  probably   again  authorities   on  this  point  though  decided 
under  the  repealed   Rules   and   overruled  in   Western,   etc.   v.   Perez, 
1891,  1  Q.  B.  304,  for  reasons  not  applicable  under  the  new  Rules.) 

The  words  used  in  this  Rule  are  "  be  served  on  one  or  more  of 'the 
partners,"  without  any  express  qualification  that  the  partners  served 
are  to  be  within  the  jurisdiction,  but  as  under  the  old  Rules  it  was 
held  that  words  equally  unqualified  must  be  confined  to  persons 
within  the  jurisdiction  of  the  Court,  the  same  rule  of  construction 
will  probably  be  applied  to  this  Rule:  see  Russell  v.  Cambefort,  23 
Q.  B.  D.  526;  St.  Go&aiw,  eto.  v.  Hoyermann's  Agency,  1893,  2  Q.  B. 
102;  Rule  228. 

Furthermore  service  out  of  Ontario  is  regulated  by  Rule  162;  see 
notes  to  that  Rule,  and  by  the  terms  of  Rule  223,  leave  to  issue  a 
writ  is  not  necessary  as  against  the  members  of  the  firm  who  are 
oiit  of  Ontario,  which  may  point  to  a  service  not  requiring 
to  be  scrutinized  under  Rule  162,  by  reason  of  the  service  being 
within  Ontario:  see  also  the  last  clause  of  Rule  228. 

In  a  case  within  Rule  162  an  order  may  be  made  for  service  of  any 
individual  partner  so  as  to  reach  assets  of  his  in  Ontario  under 
Rule  228,  (see  last  clause  of  that  Rule);  but  such  service  will  pro- 
bably only  bind  the  partner  served:  see  Russell  v.  Cambefort,  and 
other  cases  supra;  and  it  would  seem  that  such  an  order  can  only 
be  made  against  partners  individually  defendants:  see  Rule  228  (2), 
and  Dobson  v.  Festi,  1891,  2  Q.  B.  92;  and  quaere  whether  any  order 
binding  upon  the  firm  can  be  made  other  than  for  service  of  all  the 
partners:  /&.  If  all  partners  are  to  be  served  out  of  the  jurisdiction, 
no  object  is  gained  by  suing  the  firm  by  its  name  rather  than  the 
partners  individually:  see  per  Lindley,  L.J.,  in  Western,  etc.  v.  Perez, 
1891,  1  Q.  B.,  at  p.  314. 

If  the  person  served  as  a  partner  is  not  a  partner,  the  service 
may  be  set  aside  with  costs  on  the  application  of  the  firm:  Nelson 
v.  Pastorino,  49  L.  T.  564. 

Service    on   Manager.— Service   otherwise   than    on    a    partner,  On  a  man- 
must  be  made  upon   some   person   having  the  control   or  manage-  bSskufss  in 
ment  of  the  partnership  business  at  its  principal  place  of  business  Ontario, 
in  Ontario.     The  Eng.   Rule  adds  "  at  the  time  of  such   service " 
and  that  must  be  the  meaning  of  this  Rule. 

The  substitutional  service  on  a  manager,  thus  authorized,  is 
good  service  upon  which  to  obtain  judgment  and  execution  against 
the  firm. 

As  to  what  constitutes  "  having  the  control  or  management_  of 
the  partnership  business,"  see  B'ailUe  v.  Goodwin,  33  Ch.  D.  604; 
Heinemann  v.  Hale,  1891,  2  Q.  B.  83;  Grant  v.  Anderson,  1892,  1  Q. 
B.  108;  Worcester,  etc.,  B.  v.  FirMnJc,  1894,  1  Q.  B.  784,  in  notes  to 
Rule  222.  Service  on  a  receiver  or  manager  appointed  by  the  Court 
of  the  business  of  a  firm  in  litigation  will  not  bind  the  firm:  Re 
Flowers,  1897,  1  Q.  B.  14.  Where  a  manager  is  served,  notice  in  writ- 
ing that  he  is  served  as  manager  must  be  given:  Rule  224. 

As  to  when  execution  may  be  issued  against  partners  individually, 
see  Rule  228. 
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22*le225.  SS4.  Where  a  writ  is  issued  against  a  firm  and  is 
Notice  of  served  as  directed  by  Rule  223  every  person  upon  whom  it 
waMchitay  in  is  Ser7e<*  shall  be  informed  by  notice  in  writing  given  at 
person  is  the  time  of  service  whether  he  is  served  as  a  partner  or  as 
a  person  having  the  control  or  management  of  the  partner- 
^ S^?  business,  or  in  both  characters.  In  default  of  such 
/  notice  the  person  served  shall  be  deemed  to  be  served  as  a 
partner.  New.  (Eng.  O.  48a,  r.  4.) 

Same  as  Eng.  (1883)  O.  4Sa,  r.  4. 

The  notice  is  required  apparently  for  the  purpose  of  enabling 
the  person  served  to  know  whether  it  is  intended  to  charge  him  as 
a  partner  under  Rule  228,  and  to  enable  him  to  dispute  that  he  is 
a  partner.  If  he  is  only  manager  and  not  a  partner  he  need  not 
appear  where  the  notice  informs  him  that  he  is  served  only  as  having 
control  or  management  of  the  business:  Rule  226. 

Where  the  notice  is  that  he  is  served  as  a  partner  or  where  no 
notice  is  given,  and  the  person  is  therefore  deemed  to  be  served  as 
a  partner,  he  may,  and  probably  if  not  a  partner  should,  appear  under 
protest  denying  that  he  is  a  partner:  Rule  227.  If  he  does  not  ap- 
pear under  protest,  or  otherwise,  it  may  be  that  execution  may  be 
issued  against  him  under  Rule  228  (c).  Probably  a  motion  may  be 
made  by  the  firm,  at  any  rate,  to  set  aside  a  service  effected  upon 
a  person  as  a  partner  where  he  is  not  a  partner:  Nelson  v.  Pastorino, 
49  L.  T.  564. 

It  may  not  always  be  possible  to  ascertain  before  service  the  name 
of  the  person  in  charge  of  the  business,  and  the  notice  though  re- 
quired to  be  delivered  at  the  time  of  service  need  not  be  directed 
to  any  one,  and  need  not  contain  anything  but  the  notification  of 
the  capacity  in  which  the  person  is  being  at  the  time  served  with 
the  writ. 


Form  s  of 
notice. 


partners, 


The  following  are  forms  of  notice  similar  to  those  used  under  the 
coresponding  English  practice: 

"  Take  notice  that  the  writ  served  herewith  is  served  on  you 
as  the  person  having  the  management  or  control  of  the  partnership 
business  of  (A.  B.  &  Co.)  "  (or  "  as  a  partner  in  the  defendant  firm 
of  A.  B.  &  Co."  or  "  as  a  partner  in  the  defendant  firm  of  A.  B.  & 
Co.,  and  also  as  the  person  in  control  of  the  business  of  said  firm." 

If  served  as  a  partner  the  delivery  of  a  notice  to  that  effect  is 
not  necessary;  the  Rule  provides  that  in  default  of  notice  the  person 
served  is  to  be  deemed  to  be  served  as  a  partner. 

225.  Persons  sued  as  partners  in  the  name  of  the  firm 
shall  appear  individually  in  their  own  names,  but  all  subse- 
quent proceedings  (a)  shall  continue  in  the  name  of  the 
firm.  Con.  Eule  288  (Eng.  O.  48a,  r.  5.) 

Same  as  Eng.  (1891)  O.  48o,  r.  5. 

(a)  These  words  should  be  confined  to  "  subsequent  proceedings  " 
&#  the  plaintiff;  a  defence  and  counter-claim  by  the  defendant,  in' 
dividually  is  regular:  Langman  v.  Hudson,  14  P.  R.  215. 
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Appearance.—  No  appearance  is  to  be  entered  for  the  firm.    Part-RuJe  226. 
ners,   whether   served   personally   or   not,    must   appear   individually  Appear- 
within   the   time   limited    for   appearance   computed   from    che   timeailce. 
of  a  valid  service  of  the  firm  under  Rule  265;  and  the  appearance  of 
a  partner  is  an  appearance  on  behalf  of  the  firm  so  as  to   found 
proceedings  against  the  firm  under  Rule  739:  Lysaght  v.  Clark,  1891, 
1  Q.  B.  556.     Probably  an  appearance  under  protest  under  Rule  227 
will  not  be  sufficient  for  that  purpose. 

Sevntle  an  appearance  not  under  protest  is  an  admission  that  the 
person  appearing  is  a  partner:  see  Dames  v.  Andre,  24  Q.  B.  D. 
598;  63  L.  T.  151;  Zuccato  v.  Young,  38  W.  R.  474,  under  former 
practice. 

SemUe,  also,  that  a  person  claiming  to  be  a  partner  may,  after  a 
service  of  the  firm  under  Rule  223,  appear,  notwithstanding  that  his 
claim  to  be  a  partner  is  disputed:  see  RoUnson  v.  Ward  &  Son,  36 
Sol.  Jour.  415. 

As  to  the  effect  of  partners  severing  in  their  defence  and  not  rais- 
ing the  same  defences,  see  Cropper  v.  Smith,  26  Ch.  D.  700;  51  L.  T. 
733;  and  Smith  v.  Cropper,  10  App.  Cas.  249. 

A  partner  appearing  is  entitled  to  put  in  a  defence  for  the  firm: 
Taylor  v.  Collier,  30  W.  R.  701;  and  after  appearance  by  any  part- 
ner the  plaintiff  cannot  sign  judgment  against  the  firm  until  the 
defence  of  the  partner  appearing  is  disposed  of:  Adam  v.  Townend, 
14  Q.  B.  D.  103;  Jackson  v.  Litchfteld,  8  Q.  B.  D.  474;  Munster  v. 
Cox,  10  App.  Cas.  680. 

Time  for  Appearance.  —  The  time  for  appearance,  where  the  writ  is 
served  on  a  manager,  and  also  on  a  partner,  personally,  runs  from 
the  date  of  the  last  of  such  services:  see  Alden  v.  Beckley,  25  Q. 
B.  D.  543. 

Solicitor's  Authority  to  Enter  Appearance.  —  Where  a  partner  has  not 
been  served  but  an  appearance  is  entered  for  him  by  the  instruc- 
tions of  a  co-partner,  who  has  been  served  on  behalf  of  the  firm, 
such  appearance  if  unauthorized  will  be  set  aside  on  the  prompt 
application  of  the  partner  in  whose  name  it  was  entered:  Mason  v. 
Cooper,  15  P.  R.  418;  but  ordinarily  instructions  from  a  managing 
partner  to  defend  an  action  for  the  price  of  goods  supplied  to  the 
firm  in  the  ordinary  course  of  business  is  good  authority  to  a  soli- 
citor to  enter  an  appearance  for  all  the  partners:  Tomlinson  v.  Broad- 
smith,  1896,  1  Q.  B.  386;  Court  v.  Berlin,  46  W.  R.  55;  1897,  2  Q. 
B.  396. 

Where  one  partner  is  an  infant,  and  appears  by  a  guardian  ad  litem, 
the  appearance  is  proper,  but  the  judgment  when  granted  should  be 
against  the  firm  "  other  than  A.  B.  an  infant  ":  Harris  v.  Beauchamp, 
1893,  2  Q.  B.  534;  69  L.  T.  373;  see  Re  Beauchamp,  1894,  1  Q.  B. 
1.  See  S.  C.,  sub  nom.  Lovell  v.  Beauchamp,  1894,  A.  C.  607. 


"Where  a  writ  is  served  under  Rule  223  upon 
person  having  the  control  or  management  of  the  partner-  £ept  by" 
ship  business  an  appearance  by  him  shall  not  be  necessary  partner?. 
unless  he  is  a  member  of  the  firm.     New.       (Eng.  O.  48a, 
r.  6.) 

Same  as  Eng.  (1891)  48a,  r.  6. 

An  appearance  by  a  person  describing  himself  as  manager  should 
be  refused  by  the  officer  unless  it  is  under  protest  pursuant  to 
Rule  227. 

J.A.—  26 
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227.  A  person  served  as  a  partner  under  Rule  223 
may  enter  an  appearance  under  protest,  denying  that  he  is 
a  partner,  but  such  appearance  shall  not  preclude  the  plain- 
tiff from  otherwise  serving  the  firm  and  obtaining  judg- 
ment against  the  firm  in  default  of  appearance  if  no  part- 
ner has  entered  an  appearance  in  the  ordinary  form. 
New.  (Eng.  O.  48a,  r.  7.) 

Same  as  Eng.  (1891)  48a,  r.  7. 

Form. — An  appearance  under  protest  may  be  in  the  following 
form: — 

"  Enter  an  appearance  under  protest  for  X.  Y.,  who  has  been 
served  with  the  writ  of  summons  herein  as  a  partner,  but  who  denies 
that  he  is  a  partner  in  the  defendant  firm  of  A.  B.  &  Co." 

Contesting  Denial  of  Partnership.— If  the  plaintiff  insists 
that  the  person  served  is  a  partner,  he  may  it  would  seem,  move 
in  Chambers  to  strike  out  the  appearance,  shewing  that  the  person 
so  appearing  is  a  partner;  upon  such  a  motion  probably  an  issue 
may  be  directed  to  determine  the  question:  see  Worcester  Bankiny 
Co.  v.  Trotter,  3  Times,  709;  and  Davis  v.  Morris,  10  Q.  B.  D.  436 
(cases  of  an  issue  directed  under  Rule  228).  This  course  will  pro- 
bably be  expedient  where  there  is  no  other  means  of  serving  the 
firm  pursuant  to  Rule  223. 

Re-service  of  Firm.— The  plaintiff  may  leave  for  decision  in  the 
action  (probably  under  Rule  228  (2),  when  execution  is  sought)  the 
question  whether  the  person  served  is  a  partner,  and  may  serve  the 
writ  in  some  other  way  pursuant  to  Rule  223,  so  as  to  bind  the  firm. 

Judgment. — If  one  of  several  partners  does  not  appear,  judg- 
ment cannot  be  entered  against  him  individually.  Judgment  if  re- 
covered must  follow  the  writ  and  be  against  the  firm:  Jackson  v. 
Litchfteld,  8  Q.  B.  D.  474;  Adam  v.  Townend,  14  Q.  B.  D.  103;  (see 
the  discussion  of  this  case  in  17  L.  J.  324);  Firmin  v.  International 
Club,  5  Times,  612.  But  where  one  of  the  partners  is  an  infnnt: 
see  note  to  Rule  225.  Execution,  however,  may  be  issued  under  Rule 
228  against  individual  partners. 

Where  an  action  was  brought  against  a  firm,  and  one  of  the  part- 
ners individually,  and  the  partner  only  appeared,  but  separate  de- 
fences wrere  afterwards  delivered  by  the  partner  and  the  firm,  it 
was  held  that  the  defence  of  the  firm  could  not  be  struck  out,  for 
the  present  Rule  does  not  give  power  to  the  firm  to  enter  an  appear- 
ance: Taylor  v.  Collier  &  Co.,  30  W.  R.  701;  W.  N.  1882,  83;  51  L. 
J.  Chy.  853. 

In  Munxter  v.  Railton,  10  Q.  B.  D.  475,  11  Q.  B.  D.  435  (affirmed 
in  the  House  of  Lords,  10  App.  Cas.  680)  an  action  was  brought 
against  a  firm,  "  R.  &  Co.";  R.  appeared  individually  and  the  plain- 
tiff then  delivered  a  statement  of  claim  against  "  R.  sued  as  R.  £ 
Co."  and  obtained  judgment.  Afterwards  discovering  that  C.  was 
a  member  of  the  firm  of  "  R.  &  Co.,"  plaintiff  was  not  allowed  to 
amend  his  judgment  to  make  it  conform  to  the  writ  and  be  a  judg- 
ment against  the  firm,  as  he  had  chosen  to  sue  R.  individually. 

Where  a  partner  is  served  after  a  service  on  a  manager  or  other 
person  under  Rule  223,  judgment  by  default  of  appearance  cannot 
be  signed  until  the  requisite  time  has  expired  after  the  second  ser- 
vice: Alden  v.  Beckley,  25  Q.  B.  D.  543. 
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228.    (1)  Where  a  judgment  or   order  is  obtained 
against  a  firm,  execution  may  issue 

(a)  Against  any  property  of  the  partnership  within 
Ontario  ; 

(&)  Against  any  person  who  has  appeared  in  his  own 
name  under  Eule  225  or  Bule  226,  or  ^  who 
has  admitted  on  the  pleadings  that  he  is,  or 
who  has  been  adjudged  to  be,  a  partner; 

(c)  Against  any  person  who  has  been  individually 
served  as  a  partner  with  the  writ  of  summons 
and  has  failed  to  appear. 

(2)  If  the  party  who  has  obtained  the  judgment  or  or- 
der claims  to  be  entitled  to  issue  execution  against  any 
other  person  as  being  a  member  of  the  firm,  he  may  apply 
for  leave  so  to  do;  and  the  Court  or  a  Judge  may  give  such 
leave  if  the  liability  be  not  disputed,  or  if  disputed  may 
order  that  the  liability  be  determined  in  any  manner  in 
which  any  issue  or  question  in  an  action  may  be  deter- 
mined. Except  as  against  any  property  of  the  partner- 
ship, a  judgment  against  a  firm  shall  not  render  liable, 
release  or  otherwise  affect  any  member  thereof  who  was 
out  of  Ontario  when  the  writ  was  issued,  and  who  has  not 
appeared  to  the  writ  unless  he  has  been  made  a  party  under 
Kules  162  to  167  or  has  been  served  within  Ontario  aiter 
the  writ  was  issued.  Con.  Rule  876,  amended.  (Eng. 
O.  48a,  r.  8.) 

Same  as  Eng.  (1891)  O.  48o,  r.  8. 

This  Rule  provides  the  mode  of  realizing  a  judgment  against  a 
firm.  Where  a  partner  has  been  made  a  party  individually,  any 
judgment  awarded  against  him  may  of  course  be  enforced  against 
him  in  the  ordinary  way. 

Where  the  writ  is  issued  against  partners,  not  individually,  but 
in  the  name  of  the  firm,  service  of  the  writ  on  one  or  more  will  be 
sufficient:  Rule  223;  but  the  judgment  must  follow  the  writ  and  be 
against  the  firm:  Rule  225.  Therefore,  if  no  appearance  is  entered, 
judgment  cannot  be  entered  against  any  of  the  individual  partners. 
even  though  they  rntfy  have  been  served  with  the  writ.  Execution 
may,  however,  under  this  Rule,  be  issued,  without  leave,  in  the  case& 
mentioned,  against  individual  partners,  upon  the  judgment  against 
the  firm:  Jackson  v.  Litchfield,  8  Q.  B.  D.  474. 

Where  one  of  the  partners  is  an  infant,  under  a  judgment  against 
the  firm,  execution  may  be  issued  against  the  firm  so  as  to  bind 
all  the  partnership  assets,  and  the  assets  of  the  adult  partners,  but 
the  infant  partner  is  not  personally  bound  by  the  judgment,  and 
execution  cannot  issue  against  him  individually  although  he  may 
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Rule  228.  have  been  personally  served  with  the  writ:  Harris  v.  Beauchami). 
1893,  2  Q.  B.  534;  and  the  firm  cannot  under  such  a  judgment  be 
put  into  bankruptcy:  Re  BeaucJiamp,  1894,  1  Q.  B.  1. 

Any  appropriate  form  of  execution  may  be  issued  to  reach  the 
property  liable  under  this  Rule,  and  it  is  presumed  that  where  the 
property  can  only  be  reached  by  a  receiver  or  other  proceedings  by 
way  of  equitable  execution,  (see  Rule  853),  the  necessary  order  may 
be  made. 

The  plaintiff  is  not  confined  to  his  remedy  against  the  individuals 
by  execution  under  this  Rule,  but  may  bring  fresh  actions  against 
the  partners  individually  upon  the  judgment  obtained  against  the 
firm:  Clark  v.  Cullen,  9  Q.  B.  D.  355. 

See  also  notes  to  Rules  222,  223,  225. 

Under  an  execution  against  an  individual  partner  the  sheriff  can 
seize  the  partnership  goods  and  sell  the  execution  debtor's  share, 
whatever  may  be  the  difficulties  that  arise  thereafter;  and  the  Judi- 
cature Act  has  made  no  difference  in  this  respect:  Harrison  v. 
Harrison,  14  P.  R.  436;  but  he  cannot  sell  a  partner's  interest  in 
the  good  will  or  book  debts  or  anything  else  which  he  cannot  seize: 
Helmore  v.  Smith,  35  Ch.  D.  436. 

Clause  l(c).  Clause  1  (c)  Person  Individually  Served  as  Partner  .  .  . 
Failing  to  Appear. — The  service  contemplated  is  such  service  as 
as  provided  for  by  Rule  223;  and  "  individually  "  would  appear  to 
mean  "personally";  Jackson  v.  Litchfleld,  8  Q.  B.  D.  478;  46  L.  T. 
519. 

A  person  so  served,  if  he  is  served  otherwise  than  as  a  partner,  must 
be  so  notified,  and  if  no  notice  is  given  he  is  deemed  to  be  served 
as  a  partner  (Rule  224)  and  must  govern  himself  accordingly.  If 
where  so  served  or  deemed  to  be  served  as  a  partner  he  fails  to 
appear,  it  would  seem  that  he  may  be  proceeded  against  under  this 
Rule  (clause  c).  Under  the  present  Rules  the  doubt  referred  to  in 
Davis  v.  Andre  24  Q.  B.  D.  598,  as  to  whether  a  person  was  served 
as  a  partner  or  only  as  manager,  will  not  arise. 

Clause  (2).  Execution  by  Leave. — This  clause  (2),  only  applies  where  there 
is  in  truth  a  partnership,  which  is  bound  by  the  judgment  in  conse- 
quence of  service  upon  one  of  its  members  or  its  manager:  see 
Standard  Bank  v.  Frind,  15  P.  R.  438.  It  does  not  apply  where  the 
plaintiff  seeks  to  obtain,  on  a  judgment  against  a  firm,  execution 
against  a  person  whom  he  has  not  served  with  the  writ,  and  whom 
he  could  only  treat  as  a  partner  by  estoppel:  per  Osier,  J.A.,  in 
Ray  v.  IsUster,  22  Ont.  App.  16. 

Where  the  action  is  between  a  firm  and  one  or  more  of  its  mem- 
bers, or  between  firms  having  one  or  more  members  in  common, 
execution  cannot  issue  at  all  without  leave:  see  Rule  230. 

A  judgment  against  a  firm  is  not  conclusive  of  the  liability  of  a 
person  who  has  neither  admitted  on  the  pleadings  that  he  is,  nor 
has  been  adjudged  to  be  a  partner,  nor  has  been  served  with  the 
writ.  Execution  in  such  case  will  not  be  allowed  to  issue  without 
a  trial  of  the  liability  under  the  last  clause  of  the  Rule:  Ex  parte 
Young,  19  Ch.  D.  124;  18  C.  L.  J.  119. 

The  Master  in  Chambers  cannot  under  Rule  616,  determine 
that  a  person  was  a  partner  without  directing  the  trial  of  an  issue 
if  desired:  Standard  Bank  v.  Frind,  14  P.  R.  355,  overruling  Tennant 
v.  Mannar  a,  12  P.  R.  619. 
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The  execution  is  not  limited  to  partners  carrying  on  business  at  Rule  228. 
the  date  of  the  writ,  but  it  is  a  question  of  fact  in  each  case  whether 
the  persons  against  whom  it  is  desired  to  issue  execution  are  part- 
ners in  the  firm  against  which  the  judgment  has  been  obtained  (sub- 
ject to  Rule  223  last  clause,  and,  in  the  case  of  partners  out  of  On- 
tario, to  Rule  228  (2),  last  clause):  see  Davis  v.  Morris,  10  Q.  B. 
D.  436. 

Where  an  individual  has  entered  an  appearance  in  an  action 
against  a  firm,  there  must  be  a  novation  to  render  him  liable  for 
a  debt  contracted  before  he  was  a  member,  the  fact  that  the  in- 
dividual had  undertaken  to  indemnify  the  firm  is  not  enough:  Grippe 
v.  Tappin,  1  Cab.  &  El.  13.  See  Scarf  v.  Jardine,  1  App.  Cas.  345. 

Joint   Contractors. — A   judgment   obtained    against    some   joint  Actions 
contractors  is   a  bar  to  an  action  for  the  debt  against  others  not  jrinTcon- 
sued:  King  v.  Hoare,  13  M.  &  W.  494,  and  partners  are  such  joint  tractors, 
contractors;   Kendall  v.   Hamilton,   4   App.   Cas.   504.    See  Re  Hodg- 
son, Beckett  v.  Ramsdale,  31  Ch.  D.  177;  34  W.  R.  127;  55  L.  J.  Chy. 
241;  Cambefort  v.  Chapman,   19  Q.  B.  D.  229.    In  Hoare  v.  Niblett, 
1891,  1  Q.  B.  781,  it  was  held  that  the  fact  that  one  of  the  joint 
contractors   was   a   married   woman   contracting   in   respect   of    her 
separate  property,  made  no  difference  in  the  application  of  the  rule; 
but  the  rule  does  not  apply  in  the  case  where  the  judgment  against 
one  joint  contractor  is  on  a  contract  by  him  alone  for  payment  of 
the  joint  debt,  such  as  a  cheque  given  by  him  alone:  Wegg-Prossw 
v.  Evans,  1894,  2  Q.  B.  101;  1895,  1  Q.  B.  108,  overruling  Cambefort 
v.   Chapman,   supra. 

So  also  a  judgment  against  one  of  two  tort  feasors  is  a  bar  to 
an  action  against  the  other,  but  an  interim  injunction  followed  by  a 
compromise  whereby  the  action  is  stayed  against  him  is  not  a  bar 
to  an  action  against  the  other:  Kelly  v.  Hammond,  2  Times,  804;  nor 
is  a  judgment  against  one  of  two  joint  debtors  under  Rule  603,  a 
bar  to  the  action  as  against  the  other  joint  debtor  who  has  obtained 
leave  to  defend:  Weall  v.  James,  68  L.  T.  515;  but  where  two  joint 
contractors  were  sued,  and  judgment  was  entered  by  consent,  against 
one,  it  was  held  that  the  plaintiff  could  not  subsequently  bring  on  the 
action  for  trial,  and  obtain  judgment  against  the  other:  McLeod  v. 
Power,  W.  N.  1898,  66. 

Where  a  judgment  has  been  recovered  against  one  of  two  joint 
contractors  in  ignorance  of  the  liability  of  the  other  of  them,  and 
without  joining  him  as  a  party  in  the  action:  Hammond  v.  Schofleld, 
1891,  1  Q.  B.  453,  or  against  an  agent  in  ignorance  of  his  having 
acted  as  agent  for  an  undisclosed  principal:  Toronto  Dental  Mfg.  Co. 
v.  McLaren,  14  P.  R.  89,  the  judgment  will  not  be  vacated  on  the 
application  of  the  plaintiff  in  order  to  enable  him  to  join  the  other 
joint  debtor,  or  undisclosed  principal,  as  a  defendant,  even  on  the 
consent  of  the  defendant  against  whom  the  judgment  has  been  en- 
tered: Hammond  v.  Schofleld,  supra. 

The  above  rules  of  law  would,  however,  seem  to  be  modified  by 
Rule  228,  so  far  as  those  members  of  a  partnership  are  concerned 
who  are  out  of  the  jurisdiction.  The  effect  of  proceeding  under  Rule 
222,  et  seg.,  would  seem  to  be  that  all  members  of  the  partnership 
are  sued,  though  by  their  firm  name,  and  subject  to  certain  restric- 
tions as  to  execution:  see  Heinemann  v.  Hale,  1891,  2  Q.  B.  at  p. 
91,  citing  Lindley,  L.J.,  in  Western,  etc.  v.  Perez,  1891,  1  Q.  B.  304. 
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22O.  Debts  owing  from  a  firm  carrying  on  business 
within  the  jurisdiction  may  be  attached  under  Rule  911, 
although  one  or  more  members  of  the  firm  may  be  resident 
out  of  Ontario,  provided  that  any  person  having  the  con- 
trol  or  management  of  the  partnership  business  or  any 
member  of  the  firm  within  Ontario  is  served  with  the 
attaching  order.  Appearance  by  a  member  pursuant  to 
the  order  shall  be  sufficient  appearance  by  the  firm.  New. 
(Eng.  O.  48a,  r.  9.) 

Same  as  the  Eng.  Rule,  O.  48a,  r.  9. 

The  right  to  attach  debts  is  confined  to  cases  where  the  debtor 
is  within  Ontario,  and  where  under  Rule  162,  leave  might  be  given 
by  the  debtor  to  serve  a  writ  of  summons  on  the  garnishee  out  of 
the  jurisdiction:  see  Rule  911;  Parker  v.  Odette,  16  P.  R.  69;  Boswell 
v.  Piper,  17  P.  R.  257.  The  present  Rule  therefore  is  an  enlargement 
of  the  right  to  attach  debts  due  by  firms  given  by  Rule  911,  to  cases 
where  some  of  the  garnishees  are  out  of  Ontario  upon  proof  that 
their  firm  carries  on  business  within  the  jurisdiction. 

The  appearance  referred  to  in  this  Rule  is  merely  the  appearance 
by  a  member  of  the  firm  by  solicitor  or  counsel,  upon  the  motion 
to  pay  over,  and  not  the  formal  entry  of  an  appearance  as  provided 
for  by  Rules  169,  225. 

23O.  Rules  222  to  229  shall  apply  to  actions  between 
a  firm  and  one  or  more  of  the  members,  and  to  actions  be- 
tween firms  having  one  or  more  members  in  common,  if 
the  firm  or  firms  carry  on  business  within  Ontario,  but 
execution  shall  not  issue  in  such  actions  without  leave  of 
the  Court  or  a  Judge,  and,  on  an  application  for  leave, 
all  such  accounts  and  inquiries  may  be  ordered  and  direc- 
tions given  as  may  seem  just.  New.  (Eng.  O.  48a,  r. 
10.) 

Same  as  the  Eng.  Rule,  O.  48a,  r.  10. 

Although  Rule  228  is  made  applicable  to  the  class  of  actions  men- 
tioned in  this  Rule,  yet  the  subsequent  words  of  the  Rule  show  that 
in  no  case  coming  within  this  Rule  is  execution  to  issue  without 
leave. 

231.  (1)  Any  person  (whether  a  British  subject  or  not, 
and  whether  residing  within  or  without  Ontario),  carrying 
on  business  within  Ontario  in  a  name  or  style  other  than 
his  own  name,  may  be  sued  in  such  name  or  style. 

(2)  Leave  shall  not  be  necessary  to  issue  the  writ  of 
summons  in  such  case. 

(3)  The  writ  may  be  served  upon  the  person  so  carrying 
on  the  business  if  he  be  within  Ontario,  or  at  the  place  of 
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business  within  Ontario,  (or  if  there  are  several  such  places, Rule  231- 
at  the  place  within  the  county  in  which  the  cause  of  action 
arose),  upon  any  person  having  the  control  or  manage- 
ment of  the  bvisiness  there ;  and  such  service  shall  be  equiv- 
alent to  personal  service  on  the  person  30  sued. 

(4)  The  person  upon  whom  the  writ  is  served  shall  be 
informed  by  notice  in  writing,  given  at  the  time  of  service, 
whether  he  is  so  served  as  the  person  carrying  on  the  busi- 
ness or  as  a  person  having  the  control  or  management  of 
the  business  or  in  both  characters.     In  default  of  such 
notice  he  shall  be  deemed  to  be  served  as  the  person  carry- 
ing on  the  business. 

(5)  Any  party  may  apply  to  the  Court  or  a  Judge  for  a 
statement  of  the  name  and  address  of  the  person  who  is, 
and  of  the  person  who,  at  the  time  of  the  accruing  of  the 
cause  of  action,  was,  carrying  on  business  in  such  name 
or  style,  to  be  furnished  in  such  manner  and  verified  on 
oath  or  otherwise,  as  may  be  directed. 

(6)  The  person  so  sued  shall  appear  in  his  own  name, 
but  all  subsequent  proceedings  shall  continue  in  the  said 
name  or  style. 

(7)  A  person  served  as  the  person  carrying  on  the  busi- 
ness may  enter  an  appearance  under  protest  denying  that 
he  is  the  person  so  carrying  on  the  business;  but  such  ap- 
pearance shall  not  preclude  the  plaintiff  from  otherwise 
serving  the  person  sued  or  from  obtaining  judgment  in 
default  of  appearance  in  the  ordinary  form  by  the  person 
so  sued. 

(8)  Where  a  writ  is  served  under  clause  3  of  this  Eule 
on  a  person  having  the  control  or  management  of,  but  not 
carrying  on,  the  business,  an  appearance  by  him  shall  not 
be  necessary. 

(9)  Any  judgment  or  order  in  the  action  may  be  en- 
forced by  execution  against 

(a)  The  property  of  the  person  so  sued,  used  or  em- 

ployed in  or  in  connection  with  the  business. ; 

(b)  The  property  within   Ontario   of  the   person  so 

sued  if  he  has  appeared  in  the  action,  or  has 
been  adjudged  to  be  the  person  carrying  on 
the  business,  or  has  been  personally  served 
with  the  writ  within  Ontario  and  has  failed 
to  appear. 
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Rule  231.  (10)  If  the  person  so  sued  has  not  appeared  or  has  not 
been  personally  served,  or  has  not  been  adjudged  to  be  the 
person  carrying  on  the  business,  the  plaintiff  may  apply 
for  leave  to  issue  execution  against  the  person  within  On- 
tario whom  the  plaintiff  alleges  to  be  the  person  carrying 
•  on  the  business,  and  the  Court  or  a  Judge  may  give  such 
leave  if  the  liability  be  not  disputed,  or  if  disputed,  may 
order  that  the  liability  of  such  person  be  determined  in  any 
manner  in  which  any  issue  or  question  in  an  action  may 
be  determined.  New,  (See  Con.  Rules  266,  271,  289,  318 
and  Eng.  O.  48a,  r.  11.) 

See  the  corresponding  Eng.  (1891)  O.  48o,  r.  11. 

The  present  Rule  is  an  adaptation  of  the  procedure  provided  in 
the  case  of  a  partnership  firm.  It  only  authorizes  an  action  against 
a  person  in  his  trade  name  in  connection  with  the  business  carried 
on  under  that  name:  H  elver  v.  Bums,  1895,  2  Ch.  630;  73  L.  T.  39. 

The  Rule  by  its  express  terms  applies  to  a  person  not  a  British 
subject  residing  out  of  the  jurisdiction,  but  carrying  on  business 
within  the  jurisdiction  in  a  name  or  style  other  than  his  own  name. 
To  such  a  case  the  Eng.  R.  has  been  held  not  to  apply:  St.  Gtobain 
Co.  v.  Hoyermann's  Agency,  1893,  2  Q.  B.  90;  09  L.  T.  329;  4  R.  441: 
see  also  De  Bernales  v.  N.  Y.  Herald,  68  L.  T.  053;  1893,  2  Q.  B. 
96  («). 

Person  A     business     carried     on     under     such     names      as     "  Madame 

onbusi-8      Louise  "    or    "  Waukenphast,"    and    not    being    the   title   of    a    cor- 
ness  under  poration,  will  therefore  be  within  the  present  Rule;  so  also  will  pro- 
name  not    bably  a  business   carried  on   under   such   circumstances   as  existed 
in  Standard  Bank  v.  Frind  15  P.   R.  438;  St.  Gobain  v.  Hoyermann, 


supra.  In  De  Bernalcs  v.  New  York  Herald,  1893,  2  Q.  B.  96rc;  68 
L.  T.  658,  it  was  held  that  "  The  New  York  Herald  "  was  not  a  firm 
name,  and  that  it  was  the  name  of  the  thing  sold  and  not  the  name 
under  which  the  proprietor  trades.  The  Rule  probably  does  not 
affect  that  decision.  The  Rule  would  also  seem  not  to  include  the 
case  of  an  ecclesiastical  order,  some  of  whose  members  reside  within 
Ontario,  as  in,  Golding  v.  La>  Savnte  Union,  etc.,  67  L.  T.  605;  4 
R.  93. 

This  Rule  does  not  apply  where  the  person  so  carrying  on  busi- 
ness has  become  a  lunatic;  Rule  157,  in  such  case  applies:  Fore  Street 
Warehouse  Co.  v.  Durrani  &  Co.,  10  Q.  B.  D.  471. 

It  will  be  noticed  that  a  person  carrying  on  business  in  the  man- 
ner described,  may  be  sued  in  the  name  or  style  adopted  by  him 
in  his  business,  but  he  cannot  sue  in  that  name;  he  must  sue  in 
his  own  name:  see  Mason  v.  Mogridge,  8  Times,  805;  but  where  a 
plaintiff  named  "  J.  W.  Lang,"  carried  on  business  alone  as  "  J.  W. 
Lang  &  Co.,"  and  sued  by  that  name  it  was  held  that  he  was  suing 
in  his  own  name,  as  "  and  Co."  was  surplusage  and  might  be  struck 
out:  Lang  v.  Thompson,  16  P.  R.  516. 

As  to  what  is  meant  by  "  carrying  on  business,"  see  notes  to  Rule 
222. 
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Service  of  Writ.— The  Rule  (clause  (3))  prescribes  the  method  of  Rule  232. 
service  of  a  person  sued  under  any  name  or  style  other  than  his 
own  name.  (1)  The  writ  may  be  served  in  Ontario  upon  the  person 
sued,  or  (2)  it  may  be  served  upon  any  person  having  the  control  or 
management  of  the  business  in  Ontario  of  the  person  sued.  Where 
the  latter  mode  of  service  is  adopted  the  person  served  must  be 
notified  in  writing  that  he  is  served  as  being  the  person  having  the 
control  or  management  of  the  business:  clause  (4).  Where  the 
person  sued  is  resident  abroad,  it  would  seem  that  if  he  is  to  be  per- 
sonally served  with  the  writ  or  notice  of  the  writ,  the  provisions  of 
Rules  165,  166,  would  have  to  be  observed;  but  not  the  provisions  of 
Rules  162-164;  see  Rule  231,  clause  (2);  and  in  such  a  case  it  would 
seem  that  the  time  for  appearance  should  be  more  than  the  ordin- 
ary 10  days  allowed  in  the  case  of  service  within  the  jurisdiction,  and 
an  application  should  be  made  for  an  order  regulating  the  time  for 
appearance  in  such  a  case. 

Appearance. — Appearance  must  be  entered  by  the  person  sued 
in  his  individual  name:  see  clause  (6),  and  Taylor  v.  Collier,  30  W. 
R.  701.  A  person  served  merely  as  having  the  control  or  manage- 
ment of  the  business  need  not  appear:  clause  (8). 

An  appearance  under  protest  by  a  person  served,  (see  clause  7) 
denying  that  he  is  the  person  carrying  on  the  business,  will  of  course 
be  entered  by  him  in  his  own  name. 

See  clause  (5)  as  to  the  means  of  ascertaining  the  person  who  at  the 
time  of  the  accruing  of  the  cause  of  action,  was  the  person  carrying 
on  the  business. 

See  also  notes  to  Rules  226-228. 

Judgment. — Judgment  must  follow  the  writ  and  be  against  the 
defendant  by  the  name  or  style  by  which  he  is  described  in  the  style 
of  the  action. 

Execution. — Execution  may  be  enforced  against  the  property 
employed  in  the  business,  wherever  there  has  been  a  valid  service 
under  clause  (3),  i.e.,  either  upon  the  person  carrying  on  the  business 
(within  Ontario),  or  at  the  place  of  business  within  Ontario  upon 
some  person  having  the  control  or  management  of  the  business  there. 
To  enforce  the  execution  against  other  property  as  being  that  of 
the  owner  of  the  business,  it  would  seem  that  there  must  either 
be  proof,  or  what  amounts  to  an  admission,  that  the  owner  of  the 
property  is  the  owner  of  the  business,  or  proof  that  the  owner  of 
the  property  has  had  an  opportunity  of  disputing  that  he  is  the 
owner  of  the  business.  He  therefore  (1)  must  have  been  adjudged 
to  be  the  owner  of  the  business,  or  (2)  must  have  appeared  in  his 
own  name  (not  under  protest),  and  so  have  admitted  the  fact,  or 
(3)  must  have  been  personally  served  and  failed  to  appear. 

Where  judgment  has  been  obtained  by  default  on  a  service  not 
on  the  owner  personally,  an  application  under  clause  (10)  will  be 
necessary  where  it  is  desired  to  r^-noh  property  not  used  or  employed 
in  or  in  connection  with  the  business:  see  also  Standard  Bank  v. 
Frind,  15  P.  R.  438,  under  the  former  Rules. 

6.  JOINDER  OF  CAUSES  OF  ACTION. 

Subject  to  the  following  Rules,  the  plaintiff  may  what 
unite,  in  the  same  action,  several  causes  of  action.     Con.  action  may 

Rule  340.  be  joined. 


410 


CONSOLIDATED   RULES. 


Former 
practice. 


Kule  232.        Substantially  identical  with  the  first  clause  of  Eng.  (1883)  K.  188. 

Under  the  former  practice  (at  least,  prior  to  The  AcDininistfation  of 
Justice  Acts,  1873  (36  Viet.  c.  8),  and  1874  (37  Viet.  c.  7)  [R.  S.  O. 
1877,  c.  45],  see  20  Gr.  574  n),  multifariousness,  or  the  uniting  of  separ- 
ate and  distinct  subjects  in  one  suit  was  a  ground  for  demurrer; 
but  the  rights  of  all  parties  interested  in  the  subject  matter  of  a 
suit  might  be  adjudicated  on  in  that  suit.  The  Courts  of  Common 
Law  limited  the  subjects  of  litigation  by  reference  to  parties;  and  sec. 
84  of  the  C.  L.  P.  Act  (R.  S.  O.  1877,  chap.  50),  allowed  causes 
of  action  of  whatever  kind  to  be  joined  in  the  same  action,  pro- 
vided they  were  by  and  against  the  same  parties  and  in  the  same 
right;  but  this  enactment  did  not  extend  to  replevin  or  ejectment. 
The  Commissioners  who  recommended  this  change,  first  introduced 
in  the  English  C.  L.  P.  Act  of  1852,  s.  41,  thought  a  plaintiff  might 
be  trusted  not  to  jeopardise  his  case  by  an  inconvenient  combina- 
tion of  claims.  They  said  in  their  first  report,  "  A  plaintiff  is  not 
likely  to  damage  his  claim  for  criminal  conversation  by  adding  a 
claim  which  may  direct  attention  to  a  question  of  whether  he  is  en- 
titled to  the  price  of  goods  sold,  or  other  incongruous  matter." 

The  principles  which  formerly  governed  in  Chancery  and  the  Com- 
mon Law  Courts  on  this  subject  have  been  superseded  by  the  Rules 
under  this  and  the  preceding  heading  respecting  parties.  Multi- 
fariousness is  no  longer  an  objection  of  itself:  see  Cox  v.  Barker, 
3  Ch.  D.  359;  and  the  right  to  join  several  causes  of  action  is  not 
limited  to  cases  where  they  are  between  the  same  parties,  nor  (save 
as  provided  in  these  Rules}  in  the  same  right. 

The  present  Rule  is  an  extension  of  s.  84,  of  the  C.  L.  P.  Act, 
and  it  is  apprehended  that  the  words  "  cause  of  action  "  must  re- 
ceive the  same  construction  as  they  received  under  the  above  section 
of  the  C.  L.  P.  Act:  see  Bustros  v.  White,  1  Q.  B.  D.  423.  The  Rule 
must,,  therefore,  as  put  by  an  able  commentator  on  the  English 
Judicature  Act,  be  taken  to  include,  not  only  different  legal  rela- 
tions arising  out  the  same  transaction,  but  also  separate  and  inde- 
pendent transactions:  Wilson's  Jud.  Act,  7th  ed.  189. 

Under  Rules  185  et  seq.  relating  to  parties  any  number  of  plain- 
tiffs may  be  joined,  claiming  relief  against  any  number  of  defen- 
dants, jointly,  severally,  or  in  the  alternative;  and  this  and  the  fol- 
lowing Rules  relating  to  the  joinder  of  causes  of  action  give  a  very 
wide  discretion  to  a  plaintiff,  as  to  the  subject-matters  which  may 
be  investigated  in  the  action;  but  it  was  not  intended  that  any  num- 
ber of  plaintiffs  should  be  at  liberty,  by  a  number  of  separate  trials 
in  one  action,  to  settle  all  the  different  complaints  they  might  have 
against  all  persons  whomsoever. 

After  the  passing  of  The  Administration  of  Justice  Acts  (3G  Viet.  c. 
8;  37  Viet.  c.  7),  the  view  of  some  of  the  Judges  in  the  Court  of 
Chancery  was,  that  a  bill  respecting  several  distinct  subject-matters 
was  not  open  to  the  objection  of  multifariousness,  provided  all  the 
defendants  were  interested  in  the  several  causes  of  action:  see  Brown 
v.  Capron,  20  Gr.  574.  n. 

Under  the       Under  The  Judicature  Act  and  Rules  it  is  submitted  that  there  may 

Judicature  be  in  an  action: 

Act. 

(1)  Several  subject  matters;  in  which  case  some  one  or  more  of 
the  parties  to  the  action  should  be  interested  in  each  of  the  differ- 
ent subject  matters,  though  the  relief  claimed  against  different  defen- 
dants may  be  on  distinct  grounds,  and  arising  out  of  distinct  legal 
relations  of  the  parties;  or, 
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(2)  One  subject  matter;  in  which  case  the  plaintiffs  may  claim  Rule  232. 
relief  separately  in  respect  of  the  same  or  distinct  grounds,  against  Examples, 
one  or  more  of  the  defendants,  or  two  or  more  of  them  may  claim  re- 
lief jointly  against  one  or  more  of  the  defendants:  see  Smith  v. 
Richardson,  4  C.  P.  D.  116,  where  Denman,  J.,  said  in  giving  judg- 
ment: "There  is  much  force  in  the  argument  used  to  support  the 
note  to  Order  17,  Rule  1,  in  the  valuable  edition  of  the  Judicature 
Act,  2nd  ed.,  p.  187  (7th  ed.,  p.  199),  by  Mr.  Arthur  Wilson,  who 
sums  up  his  reasoning  thus.  '  Order  16,  dealing  with  parties,  as- 
sumes an  ascertained  subject  matter.  Order  17  (now  18),  dealing 
with  subject  matters,  assumes  ascertained  parties.  There  must, 
therefore,  be  either  identity  of  subject  matter,  in  which  case  Order 
16  gives  ample  liberty  in  the  choice  of  parties,  or  identity  of  parties, 
in  which  case  Order  17  gives  a  like  liberty  in  the  choice  of  subject 
matters.'  " 

In  Honduras  Ry.  Co.  v.  Tucker,  2  Ex.  D.  301,  there  was  one  sub- 
ject matter,  a  contract  made  and  broken.  The  plaintiffs  claimed  re- 
lief against  L.  who  made  it,  if  T.  was  authorized  to  make  it  as 
agent  of  L.,  but  if  not  so  authorized  then  against  T.  as  principal. 
Both  were  held  to  be  rightly  made  defendants. 

In  Child  v.  Stenning,  5  Ch.  D.  695,  the  plaintff  claimed  damages 
from  S.  for  a  trespass,  or  in  default  from  W.  who  had  covenanted 
for  quiet  enjoyment.  Both  were  held  to  be  rightly  made  defen- 
dants. 

In  Howell  v.  West,  W.  N.  1879,  90,  an  action  was  held  to  be  rightly 
brought  against  two  defendants  for  totally  distinct  causes  of 
action;  against  defendant  West  for  breach  of  a  contract  to  person- 
ally look  after  the  plaintiff's  son  who  was  in  delicate  health  at  the 
defendant  West's  school;  and  against  defendant  Jones,  a  medical 
man,  for  negligent  treatment  of  the  plaintiff's  son  in  an  illness  which 
resulted  in  his  death  at  the  school. 

In  Bagot  v.  Easto'n,  7  Ch.  D.  1,  separate  alternative  causes  of  action 
were  held  to  have  been  properly  joined  against  the  same  defendant. 

In  Dessilla  v.  Schunck,  etc.,  W.  N.  1880,  96,  it  was  held  that 
separate  causes  of  action  against  separate  defendants  might  be 
joined  with  joint  and  several  causes  of  action,  where  all  related  to 
the  same  subject  matter. 

Lord  Selborne,  in  Burstall  v.  Bey f us,  26  Ch.  D.  39,  said:  "  To  bring 
into  one  claim  distinct  causes  of  action  against  different  persons 
neither  having  anything  to  do  with  the  other  (and  only  historically 
connected)  is  not  contemplated  by  Order  18,  s.  1  (Rule  232),  which 
authorizes  the  joinder  not  of  several  actions  against  distinct  persons, 
but  several  causes  of  action." 

The  liberty  given  by  the  present  Rule  is,  however,  subject  to  the 
limitations  contained  in  the  following  Rules,  and  to  the  discretion 
of  the  Court  (see  Rule  237)  to  interfere  in  order  to  prevent  issues 
being  raised  which  embarrass  a  fair  trial  of  the  action. 

Action  to  Recover  Land. — The  former  Con.  Rules  341  and  1315 
did  not  allow  the  joining  without  leave  in  an  action  to  recover  land, 
any  other  claims  except  claims  in  respect  of  mesne  profits  or  arrears 
of  rent,  or  double  value  in  respect  of  the  premises  claimed,  or  any 
part  thereof,  and  damages  for  breach  of  any  contract  under  which 
the  same  or  any  part  thereof  were  held,  or  for  any  wrong  or  in- 
jury to  the  premises  claimed,  or  for  specific  performance,  or  for 
an  injunction  or  receiver  in  respect  of  the  same  lands,  or  the  rents 


412 

Rules 
233-235. 


claims  by 

fussier  riGG  in 

insolvency, 


Claims  by 
or  against 
husband 
and  wife. 


Claims  by 
or  against 
executor. 


CONSOLIDATED   RULES. 


and  profits  thereof.  Those  Rules  are  repealed,  and  there  is  now 
nothing  to  prevent  any  cause  of  action  from  being  joined  with  one 
for  the  recovery  of  land;  but  the  Court  has  power  to  prevent  the 
joining  in  one  action  of  claims  which  are  incongruous  and  incon- 
venient to  try  together:  Rule  237. 

233.  A  claim  by  an  assignee  in  insolvency  for  for  the 
benefit  of  creditors]  ,  shall  not,  unless  by  leave  of  the  Court 
or  a  Judge,  be  joined  with  any  claim  by  him  in  any  other 
•  capacity.     Con.  Kule  342. 

Same  as  Eng.  (1883)  R.  190,  except  that  for  "  an  assignee  in  in- 
solvency or  for  the  benefit  of  creditors,"  the  English  Rule  has  "  a 
Trustee  in  Bankruptcy." 

The  words  in  brackets  are  new  in  the  present  Rule. 

The  general  rule  as  to  joinder  of  causes  of  action  being  now  made 
without  the  proviso  contained  in  C.  L.  P.  Act,  s.  84,  that  they  be  in 
the  same  rights,  it  became  necessary  to  specify  cases  in  which 
causes  of  action  accruing  in  different  capacities  shall  not  be  joined. 
This  is  one  of  the  cases:  see  also  Rule  235. 

234.  A  claim  by  or  against  husband  and  wife  may  be 
joined  with  claims  by  or  against  either  of  them  separately. 
Con.  Eule  343. 

Same  as  Eng.  (1883)    II.  11)1. 

By  the  Common  Law  Procedure  Act  (R.  S.  O.  1877,  c.  50,  s.  86), 
a  husband  might  add  claims  in  his  own  right  in  an  action  brought  by 
him  and  his  wife,  for  a  cause  of  action  accruing  personally  to  the 
wife  in  respect  of  which  they  were  necessarily  co-plaintiffs:  see 
Harrison,  C.  L.  P.  Act,  87. 

235.  A  claim  by  or  against  an  executor  or  administra- 
tor may  be  joined  with  a  claim,  by  or  against  him  person- 
ally, provided  the  last  mentioned  claim  is  alleged  to  have 
arisen  with  reference  to  the   estate  represented  by  him  in 
the  action.     Con.  Rule  344. 

Same  as  Eng.  (1883)    R.  192. 

The  joinder  of  claims  provided  for  by  this  Rule,  was  not  possible 
under  the  practice  before  the  Jud.  Act  of  1881:  see  Williams  on 
Executors,  6th  ed.,  1729;  and  difficulty  was  experienced  in  deciding 
whether  an  executor  or  administrator  should  be  sued  as  such,  or 
personally.  For  instances,  see  Ashby  v.  Ashby,  7  B.  &  C.  444;  Corner 
v.  Shew,  3  M.  &  W.  350;  Bolingbroke  v.  Kerr,  L.  R.  1  Ex.  222;  Moseley 
v.  Kendell,  L.  R.  6  Q.  B.  338;  Abbott  v.  Parfltt,  L.  R.  6  Q.  B.  346. 

"  Alleged,"  i.e.,  in  the  wrrit  or  pleadings:  Davis  v.  Saintsbury,  1 
Times,  538. 

In  an  action  against  executors  founded  on  an  alleged  promise  of  a 
testator  to  leave  a  sum  of  money  to  the  plaintiff  by  his  will,  it  was 
held  that  the  plaintiff  could  not  join  a  claim  against  the  executors 
personally  for  fraudulently  influencing  the  testator  to  omit  such 
bequest:  Whiticorth  v.  Darbishire,  41  W.  R.  317;  68  L.  T.  216;  5 
R,  198. 
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ocmmtf,  that  as  regards  claims  by  an  executor,  this  Rule  refers  to  a 
case  where  the  plaintiff's  personal  claim  is  in  respect  of  the  assets  M*>,  * 
of  the  testator  qua  assets;  the  claim  as  executor  and  the  claim  person- 
ally are  to  be  with  reference  to  the  same  estate:  Johnson  v.  Burgess, 
47  L.  J.  Chy.  552. 

The  Rule  it  seems  does  not  apply  to  a  counter-claim,   so  as  to 
enable   the   defendant   to   set   up   by    way   of   counter-claim,    claims 
against  the  plaintiff  personally  and  as  executor,   where  he  is  only 
suing   in   a   distinct  personal    character:   Hacdonald   v.    Carwgton,   < 
C.  P.  D.  28. 

236.  A  claim  by  plaintiffs  jointly  may  be  joined  with  J°;*ja<Jnd 
a  claim  by  them  or  any  of  them  separately  against  the  claims, 
same  defendant.     Con.  Kule  345. 

Same  as  the  Eng.  (1883)    R.  193. 

237.  If  several  causes  of  action  joined  in  the  same  order  for 
action  are  such  as  cannot  be  conveniently  disposed  of  in  LTues!  e 
one  action,  the  Court  or  a  Judge  may  order  any  of  them    t  *  n  fl 
to  be  excluded,  or  may  direct  the  issues  respecting  the  j j  I  7  (• 
separate  causes  of  action  to  be  tried  separately,  and  may 

direct  the  statement  of  claim,  or,  if  no  statement  of  claim 
has  been  delivered,  the  copy  of  the  writ  and  the  indorse- 
ment of  claim  thereon  to  be  amended  accordingly.  Con. 
Kule  346. 

See  Eng.  (1883)  Rs.  188,  194,  195,  196. 

In  Re  Worssam,  Hemery  v.  Worssam,  51  L.  J.  Ch.  669,  the  Court 
declined  to  entertain  an  action  to  set  aside  a  transaction,  and  in  the 
same  proceedings  inquire  whether  to  do  so  was  for  the  benefit  of 
infants  or  unborn  persons. 

The  provisions  of  the  Rules  for  preventing  any  of  the  parties  from 
being  prejudiced  are  two: 

(1)  A  claim  which  embarrasses  a  fair  trial  of  the  action  may  be  striking 
struck  out:  Rules  237,  298.     This  was  done  in  a  case  where  a  claim out  em  bar- 
was   made  for  inconsistent  alternative  relief  by  different  plaintiffs :  cfafmsffor 
Smith  v.  Richardson,  4  C.  P.  D.  112,  where  the  \endor  of  goods  and  diverse 
indorsees  of  a  bill  given  by  the  purchaser  to  the  vendor  for  the  price,  causes  of 
jointly  sued  the  purchaser  to  recover  the  price,  and  also  upon  the actl  Dn' 
dishonoured  bill. 

(2)  The  Court  may  direct  the  different  causes  of  action  to  be  tried  Separate 
separately  under  this  Rule:  see  Bagot  v.  Easton,  7  Ch.  D.  1;  Child  v. trials- 
Stenning,  5  Ch.  D.  695,  and  Day  v.  Radcliffe,  24  W.  R.  844;  Barker  v. 

Cox,  3  Ch.  D.  359;  Hannay  v.  Smurthwaite,  1893,  2  Q.  B.  412;  1894, 
A.  C.  494.  This  course  might  formerly  have  been  dircted  under 
R.  S.  O.  1877,  c.  50,  s.  85;  see  Fitzsimmons  v.  Mclntyre,  5  P. 
R.  119. 

Compare  similar  power  given  in  Rule  254,  in  regard  to  counter- 
claims, and  see  Hall  v.  Old  Talargoch  Lead  Mining  Co.,  45  L.  J.  Chy. 
775;  34  L.  T.  901;  Re  Woodfine,  38  L.  T.  753;  Dessilla  v.  Schunlc,  etc., 
W.  N.  1880,  96;  Cox  v.  Barker,  3  C.  D.  372. 
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Rules 

238-240.  7.  CROWN  ACTIONS. 

Forms  and  238.  The  procedure  and  forms  which  are  from  time 
Fn  (Sown6  to  time  in  force  for  the  prosecution  of  rights,  claims  or  de- 
ns'  maiids,  or  for  the  recovery  of  the  possession  of  any  lands, 
deeds  or  personal  property  between  subject  and  subject, 
Bhall  be  used  in  the  like  cases  for  the  prosecution  of  rights, 
claims  or  demands  which  Her  Majesty  may  have  against 
any  person,  or  for  the  recovery  of  the  possession  of  any 
lands,  deeds  or  personal  property  whereto  Her  Majesty 
claims  to  be  entitled,  but  the  right  of  reply  shall  be  always 
allowed  to  the  Attorney-General,  and  to  any  Queen's 
Counsel  having  written  authority  from  him  for  that  pur- 
pose. Con.  Rule  364. 

Taken  from  R.  S.  O.  1877,  c.  58,  ss.  6,  8. 

The  Court  may  on  the  application  of  the  Crown  strike  out  a  jury 
otice  in  a  Crown  action:  Reg.  v.  Grant,  17  P.  R.  165. 

The  Crown  has  the  same  right  of  discovery  as  a  subject  has  in  an 
ordinary  action:  see  Atty.-Gen.  v.  Newcastle,  1897,  2  Q.  B.  384,  but 
is  not  bound  to  give  discovery:  /&. 

revenue  239.  In  case  in  anv  action,  information,  or  other  pro- 

cases,  ceeding  before  any  Court  or  tribunal  in  Ontario,  by  or 
on  behalf  of  the  Crown,  against  any  person  in  respect  of 
any  lands,  or  of  any  goods  or  chattels  belonging  or  accru- 
ing to  the  Crown,  or  standing  or  being  in  the  name  of 
Her  Majesty,  or  in  respect  of  any  sum  of  money  due 
and  owing  to  Her  Majesty  by  virtue  of  any  vote  of  the 
Legislature  for  the  service  of  the  Crown,  or  by  virtue  of 
any  statute  relating  to  the  public  revenue,  or  in  any  manner 
whatsoever,  judgment  is  given  for  the  Crown,  Her  Majes- 
ty's Attorney-General  may  recover  costs,  subject  to  the 
same  rules  as  though  such  proceedings  had  been  between 
subject  and  subject.  Con.  Rule  365. 
Taken  from  R.  S.  O.  1877,  c.  58,  s.  9. 

Defendant  24O.  If  in  any  information,  action,  or  other  proceed- 
cover  costs  ing,  judgment  is  given  against  the  Crown,  the  defendant 
cases!611  J  shall  be  entitled  to  costs,  subject  to  the  same  rules  as 

though  such  proceeding  had  been  had  between  subject  and 

subject.     Con.  Rule  366. 
Taken  from  R.  S.  O.  1877,  c.  58,  s.  10. 
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In  Atty.-Gen.  v.  Williamson,  60  L.  T.  930,  the  Atty.-Gen.  notified  the  Rule  241. 
defendant  that  the  information  would  not  be  further  prosecuted,  and 
it  was  held   that   there  was  no  power  to  dismiss  it  for  want  of 
prosecution,  or  to  award  costs  to  the  defendant  as  the  cause  was  not 
determined.     Quwre,  in  Ontario. 

241.    Notwithstanding  the  want  of  enrolment,  writs  of  Hieh.  court 

may  issue 

summons  to  repeal  letters  patent,  grants  or  other  matter  writs  of 
of  record  under  the  Great  Seal,  shall  be  issued  in  the  same  fn 
cases  and  under  the  same  restrictions,  as  nearly  as  may  be, 
as  writs  of  scire  facias  were  on  the  5th  day  of  December,  issuea. 
1859,  issuable  from  the  Court  of  Chancery  in  England; 
and  all  the  proceedings  thereafter  shall  be  the  same  as  the 
proceedings  in  an  ordinary  action;  but  before  the  issue  of 
any  such  writ,  the  person  making  application  for  the  same 
shall,  in  addition  to  the  fiat  of  the  Attorney-General,  file 
in  the  Court  from  which  the  writ  is  to  be  issued,  an  ex- 
emplification under  the  Great  Seal  of  the  Province  of  the 
letters  patent,  grant  or  other  matter  of  record  with  respect 
to  which  the  said  writ  is  to  be  issued.     Con.  Rule  367. 
Taken  from  R.  S.  O.  1877,  c.  58,  ss.  11,  12. 
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1.  STATEMENT  OF  CLAIM. 

statement  242.  The  plaintiff  shall  state  the  nature  of  his  claim 
and  the  relief  sought  in  a  pleading  to  be  called  the  State- 
ment of  Claim.  Con.  Rule  368. 

Statement      A  statement  of  claim  is  necessary  where  the  defendant  has  not 

of  claim,      dispensed  with   it  at  the  time  of  appearance:  see  Appendix,   Form 

necessary.    27  and  Rule  243,  and  even  where  no  appearance  is  entered,  if  the 

case   is   one  in   which   the   plaintiff  can   only    obtain    judgment   by 

motion  for  judgment:    see  Minton  v.   Metcalfe,   46   L.    J.    Chy.   584; 

Hunter  v.  WilcocJcson,  9  P.  R.  305,  except  where  Rule  176  applies. 

No  statement  of  claim  is  necessary  where  (1)  the  defendant  does 
not  require  one;  or  (2)  the  Court  dispenses  with  it:  Chorlton  v.  Dickie, 
13  Ch.  D.  160;  or  (3)  the  defendant  has  not  appeared,  and  the  judg- 
ment can  be  obtained  by  default  of  appearance:  see  Rules  575-578, 
and  596,  or  (4)  a  defendant  has  not  been  'allowed  to  defend  under 
Rule  603. 

If  the  defendant  dispenses  with  the  delivery  of  a  statement  of 
claim,  the  writ  of  summons,  a  copy  of  which  has  been  already  filed 
(Rule  123),  becomes  the  only  pleading  necessary.  Where  a  statement 
of  claim  is  necessary,  if  the  writ  has  been  specially  indorsed,  the 
plaintiff  may  deliver  notice,  under  Rule  245,  that  his  claim  is  that 
which  appears  by  the  indorsement  upon  the  writ.  Where  such  notice 
will  not  suffice,  the  statement  of  claim  will  be  framed  in  accordance 
with  the  Form  No.  10  given  in  the  Appendix. 

The  plaintiff  may  deliver  a  statement,  even  though  the  defendant 
has  stated  in  his  appearance  that  he  does  not  require  one:  Rule  243  (6); 
subject  to  the  power  of  the  Court,  or  the  taxing  officer  (Rule  1T54), 
with  regard  to  costs  occasioned  thereby,  if  the  delivery  be  unneces- 
sary or  improper. 

Form.  Form   of   Statment   of    Claim. — A   statement   of   claim    should 

follow  the  writ  as  to  the  names  of  the  parties  and  the  character  in 
which  they  are  sued  or  suing.  The  plaintiff  will  not  be  strictly 
confined  to  the  particulars  of  his  cause  of  action  indorsed  on  the  writ: 
see  Rule  244  and  notes. 
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The  plaintiff  need  not  ask  relief  against  all  the  defendants  named  Rule  243. 
in  the  writ,  but  may  claim  against  some  only,  if  he  abandons  pro- 
ceedings against  the  rest,  but  not  otherwise:  Arch.  Prac.,  13th  ed., 
215. 

In  a  statement  of  claim  the  mention  of  the  date  of  the  issue  of 
the  writ  of  summons,  as  shewn  in  Form  10  is  essential.  Where  it 
was  omitted,  leave  to  amend  was  given  on  a  motion  to  set  aside  the 
statement  of  claim:  Scott  v.  Creighton,  9  P.  R.  253. 

As  to  printing  the  statement  of  claim,  see  Rule  265.  As  to  the 
causes  of  action  which  may  be  joined,  see  Rule  232.  As  to  the  form 
in  which  material  facts  should  be  set  out,  see  Rule  268. 

The  facts  in  support  of  each  separate  cause  of  action  should  be 
separately  stated  as  far  as  may  be:  Rule  274.  Under  the  English 
Rules  it  has  been  said  that,  in  general,  a  defence  should  not  be 
anticipated  and  answered:  Hall  v.  Eve,  4  Ch.  D.  341;  Clarke  v. 
Callow,  46  L.  J.  Q.  B.  53.  The  relief  desired  must  be  asked  for: 
Rule  273. 

The  place  where  the  plaintiff  proposes  to  try  the  action  is  to  be 
mentioned  in  the  statement  of  claim;  and  (subject  to  exceptions  men- 
tioned in  Rule  529),  the  plaintiff  has  a  prima  facie  right  to  have  the 
trial  any  place  he  names:  Rule  529;  unless  otherwise  ordered:  see 
notes  to  Rule  529. 

As  to  what  variations  from  the  indorsement  on  the  writ  may  be 
made  in  the  statement  of  claim,  see  Rule  244. 

Attention  should  be  given  to  the  matters  mentioned  in  Rule  266 
to  >be  marked  on  the  pleading.  For  the  time  for  delivery,  see  Rules 
243  and  349;  and  as  to  the  mode  of  delivery,  see~Rule  329.  A  copy 
should  be  filed  as  well  as  served:  Rule  267. 


243.   The  delivery  of  the  statement  of  claim  shall  be  Time 

,         j  -  ,-.  m  which 

regulated  as  follows:  —  to  be 

delivered. 

(a)  If  the  defendant  does  not  state  that  he  does  not  re-         ~ 
quire  the  delivery  of  a  statement  of  claim,  the  plaintiff  &  U0L-/1  otyo  • 
shall,  unless  otherwise  ordered  by  the  Court  or  a  Judge, 
deliver  it  within  three  months  from  the  entering  of  appear- 
ance. 

(&)  The  plaintiff  may,  if  he  thinks  fit,  deliver  a  state-'' 
ment  of  claim,  with  the  writ,  or  notice  in  lieu  of  writ,  or 
at  any  time  afterwards,  either  before  or  after  appearance, 
and  although  the  defendant  may  have  appeared  and  stated 
that  he  does  not  require  the  delivery  of  a  statement  of 
claim:  but  in  no  case  where  a  defendant  has  appeared  shall 
a  statement  be  delivered  more  than  3  months  after  the  ap- 
pearance has  been  entered,  unless  otherwise  ordered  by  the 
Court  or  a  Judge.  Con.  Rule  369. 

Clause  (a)—  The  Eng.  (1883)    R.  225   is  different,  as  was  also  the 
corresponding  Eng.  Rule  of  1875. 

Clause  (6)—  Substantially  the  same  as  'Eng.  (1883)    R.  225  d 
J.A.—  27 
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Rule  243.  The  defendant  is  in  his  memorandum  of  appearance  to  state 
whether  he  requires  the  delivery  of  a  statement  of  claim:  see  Rule 
171  and  Appendix  Form,  No.  27. 

As  to  delivery  of  defence  where  no  statement  of  claim  is  required 
by  defendant,  see  Rule  247. 

If  the  plaintiff  delivers  a  statement  of  claim  though  not  required 
to,  the  defendant  must  deliver  a  defence,  but  the  plaintiff  may  be 
punished  by  being  made  to  pay  costs  if  a  statement  of  claim  wa& 
unnecessary:  see  Rule  1154. 

A  guardian  ad  litem  of  an  infant,  and  a  married  woman,  may  waive 
delivery  of  a  statement  of  claim:  see  KnatcHbull  v.  Fowle,  W.  N. 
1876,  2;  Fryer  v.  Wiseman,  W.  N.  1876,  3. 

The  three  months  are  calendar  months:  Rule  342;  and  in  com- 
puting them  vacation  is  not  reckoned:  Rule  352.  For  the  mode  of 
delivery,  see  Rule  266,  329. 

Extension  Extending  Time  for  Delivery. — As  to  extension  of  time,  see 
Higglribottom  v.  Aynsley,  3  Ch.  D.  288. 

An  order  extending  the  time  will  not  be  made  ex  parte:  Wigle  v. 
Harris,  9  P.  R.  276. 

A  statement  of  claim  filed  after  the  time  for  doing  so  has  expired 
without  leave,  has  been  held  under  the  Irish  Act  to  be  not  irregular^ 
unless  the  defendant  has  served  a  notice  of  motion  to  dismiss: 
O'Connell  v.  O'Connell  and  Sampson  v.  O'Donnell,  6  L.  R.  Ir.  470,  471; 
but  in  Ontario  it  has  been  decided  that  a  statement  so  filed  is  irregu- 
lar, and  may  be  struck  out  on  motion  in  Chambers  unless  circum- 
stances are  shewn  justifying  an  extension  of  time:  Clarice  v.  McEwinu, 
9  P.  R.  281;  see  clause  (6),  and  Anon.,  26  Sol.  Jour.  511.  It  cannot 
be  treated  as  a  nullity:  Gill  v.  Woodfln,  25  Ch.  D.  707;  see  alsa 
Graves  v.  Terry,  in  notes  to  Rules  246,  256. 

An  application  to  enlarge  the  time  will,  in  general,  be  by  motion  in 
Chambers.  Or  the  time  may  be  enlarged  by  consent:  Rule  347.  The 
consent  should  be  in  writing,  and  no  order  is  then  necessary: 
Ambroise  v.  Evelyn,  11  Ch.  D.  759. 

Where  by  mistake  of  a  clerk  of  the  plaintiff's  solicitor,  the  state- 
ment of  claim  was  served  too  late  by  two  days,  further  time  was 
given.  The  Court  thought  it  immaterial  that  plaintiff  had  delayed 
bringing  the  action  till  shortly  before  the  Statute  of  Limitations 
would  have  barred  the  claim:  Canadian  Oil  Works  v.  Hay,  38  L._  T. 
549;  W.  N.  1878,  107;  but  the  Court  has  refused  to  renew  a  writ  of 
summons  after  the  time  for  effecting  tlie  renewal  has  expired,  where 
the  claim,  in  the  absence  of  such  renewal,  would  be  barred  by  the 
Statute  of  Limitations:  Doyle  v.  Kaufman,  3  Q.  B.  D.  7,  340;  Hewitt 
v.  Barr,  1891,  1  Q.  B.  98. 

Where  a  statement  of  claim  was  delivered  after  the  time  limited 
by  an  order,  and  an  order  afterwards  was  made  extending  the  time 
for  delivery  on  payment  of  $20  costs,  and  the  costs  were  paid,  but 
no  new  statement  delivered,  it  was  held,  that  though  the  delivery 
was  irregular,  it  was  waived  by  retaining  the  copy  served  and  the 
costs:  Pierce  v.  Palmer,  12  P.  R.  275. 

Where  an  order  is  made  giving  a  further  limited  time  to  file  a 
pleading,  and  providing  that,  in  default,  judgment  may  be  signed, 
a  judgment  signed  without  serving  a  copy  of  the  order  is  regular: 
see  Farden  v.  Ricliter,  23  Q.  B.  D.  124. 
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After  nine  years'  delay  in  proceeding  to  deliver  a  statement  of  Rule  244. 
claim  in  an  action  by  solicitors  on  a  bill  of  costs,  the  delay  being 
owing  to  the  fact  that  defendant  was  unable  to  pay,  the  plaintiffs 
were  allowed  to  deliver  a  statement  of  claim,  on  terms  of  not 
charging  interest,  and  a  set-off  of  the  costs  of  the  motion,  and  the 
plaintiffs  submitting  to  a  taxation  of  the  bill  sued  on:  Finkle  v.  Lutz, 
14  P.  R.  44(5. 

Where  further  time  for  a  month  "  peremptory  "  was  given,  this 
was  held  to  mean  that  the  pleading  must  be  delivered  within  the 
specified  time,  unless  the  order  itself  be  expressly  altered  by  any 
subsequent  order:  Falck  v.  Axhelm,  38  W.  R.  196. 

See  also  notes  to  Rules  246,  256,  432. 

Shortening  Time.—  Where  plaintiff  has  obtained  an  injunction  or 
registered  a  Us  pendens,  or  for  other  reasons  justice  so  requires,  the 
plaintiff  may  be  ordered  under  Rule  353  to  file  a  statement  of  claim 
before  the  three  months  above  mentioned:  see  Armstrong  v.  T.  and  R. 
H.  St.  Ry.,  15  P.  R.  449;  Hall  v.  Forteye,  9  C.  L.  T.  231;  Jamieson 
v.  Laing,  7  P.  R.  404;  SJieppard  v.  Kennedy,  10  P.  "R.  242. 

The  plaintiff  becomes  in  such  case  "  bound  to  deliver  a  statement 
of  claim  "  (see  Rule  432)  within  such  shortened  time,  but  the  order 
should  not  provide  that  on  default  the  action  be  dismissed;  such  an 
order  is  under  Rule  432  only  to  be  made  "  after  the  expiration  of 
such  time":  Armstrong  v.  Toronto,  etc.,  supra. 

244.  "Wherever  a  statement  of  claim  is  delivered,  the 
plaintiff  may  therein  alter,  modify  or  extend  his  claim 
without  any  amendment  of  the  indorsement  of  the  writ. 

New. 

Same  as  Eng.  (1883)  R.  228,  and  passed  in  affirmance  of  Large 
v.  Large,  W.  N.  1877,  198.  See  also  Smith  v.  Richardson,  4  C.  P.  D. 
112;  Johnson  v.  Palmer,  lo.  258;  Eyre  v.  Cox,  24  W.  R.  317;  WilmofP 
v.  Freehold,  51  L.  T.  551. 

1C    I 

The  construction  placed  upon  the   corresponding  Eng.    Rule  has     Is    '  J 

been  that   it  applies  only  where  a  statement  of  claim  is  actually  / 

delivered,  not  where  it  is  constructively  delivered,  under  Eng.  (18&5) 
R.  206  (see  Con.  Rule  330),  in  case  of  non-appearance,  by  filing  with 
the  proper  officer. 

It  is  presumed  therefore  that  a  similar  view  will  be  taken  where, 
in  Ontario,  a  defendant  has  not  appeared,  and  a  statement  of  claim 
has  to  be  served  under  Rule  330  by  posting  up  a  copy  in  the  proper 
office,  so  that  if  a  defendant  does  not  appear  the  plaintiff  cannot  in 
his  statement  of  claim  enlarge  his  claim  as  indofsed  on  the  writ: 
Law  v.  Philby  (2),  35  W.  R.  450;  Gee  v.  Bell,  35  Ch.  D.  160;  see  also 
Foord  v.  Brown,  20  L.  R.  Ir.  185;  Stone  v.  Smith,  35  Ch.  D.  188. 

Even  where  the  Rule  applies  the  statement  of  claim  may  not  set 
up  a  case  entirely  different  from  that  shewn  by  the  indorsement  on 
the  writ:  Ker  v.  Williams,  W.  N.  1886,  16;  30  Sol.  Jour.  238.  Pro- 
bably this  Rule  only  expresses  what  was  formerly  decided,  viz.,  that 
the  plaintiff  will  not  be  strictly  confined  to  the  particulars  mentioned 
in  the  writ:  see  before  the  Jud.  Act,  Sowden  v.  Sowden,  4  P.  R.  276; 
Huggins  v.  Guelph  Barrel  Co..  8  P.  R.  170;  and  after  the  Jud.  Act  in 
Johnson  v.  Palmer,  4  C.  P.  D.  258;  Large  v.  Large,  W.  X.  1877,  198; 
Lainchocrry  v.  Dunn,  Q  C.  L.  T.  412. 


^/") 
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Rule  245.  A  cause  of  action  different  from  that"  mentioned  in  the  indorse- 
ment on  the  writ  may  not  be  set  up  in  the  statement  of  claim:  United 
Telephone  Co.  v.  Tasker,  59  L.  T.  852;  Cave  v.  Crew,  68  L.  T.  254; 
41  W.  R.  359;  W.  N.  1893,  42;  3  R.  401;  nor  a  claim  arising  pendente 
lite:  McLean  v.  McLean,  17  P.  R.  440. 

Notice  m         245 — (1)  Where  the  writ  is  specially  indorsed  and  the 
statement  defendant  has  not  dispensed  with  a  statement  of  claim, 
claim'     it  shall  be  sufficient  for  the  plaintiff  to  deliver  as  his  state- 
ment of  claim  a  notice  to  the  effect  that  his  claim  is  that 
which  appears  by  the  indorsement  upon  the  writ,  unless 
the  Court  or  a  Judge  orders  him  to  deliver  a  further  state- 
ment. 

«• 

I     (2)  Such  notice  may  be  according  to  Form  No.  48. 

(3)  Where  the  plaintiff  is  ordered  to  deliver  such  fur- 
ther statement  it  shall  be  delivered  within  such  time  as  by 
the  order  is  directed;  and  if  no  time  is  so  limited  then 
within  the  time  prescribed  by  Rule  243.  Con.  Rule  370; 
Hules  23  June,  1894,  131?. 

Substantially  the  same  as  Eng.  R.  1875,  O.  21,  r.  4.  Eng.  (1883) 
H.  225  (a),  is  different.  It  makes  a  specially  indorsed  writ  always 
serve  as  the  statement  of  claim,  and  provides  that  no  further  state- 
ment of  claim  shall  be  delivered. 

A  "  specially  indorsed  "  writ  would  seem  to  be  one  indorsed  within 
the  meaning  of  Rule  138.  See  notes  to  that  Rule. 

A  writ  specially  indorsed,  and  a  notice  given  under  this  Rule,  were 
in  the  earlier  decisions  on  the  Act,  held  together  to  constitute  a 
pleading  which  might  be  demurred  to:  Robertson  v.  Howard,  3  C.  P. 
D.  280;  but  it  was  subsequently  decided  that  a  demurrer  was  not 
proper,  and  that  the  defendant's  course  was  to  apply  under  the 
present  Rule  for  delivery  of  a  further  statement  of  claim:  Fatccus  v. 
Charlton,  10  Q.  B.  D.  516.  Demurrers  are  now  abolished:  see 
Rules  259,  et  seq. 

The  plaintiff  ought  to  indorse  his  writ  for  money  claims,  in  such 
a  way  that  a  notice  may  be  given  under  this  Rule,  and  with  the 
view  that  the  indorsement  may  furnish  all  necessary  information  to 
the  defendant  in  regard  to  the  claim:  see  Anon.,  W-  N.  1875,  202, 
per  Lush,  J.  Where  the  indorsement  is  not  sufficiently  explicit, 
particulars  may  be  ordered,  and  further  time  to  put  in  a  defence 
given,  if  necessary:  see  Cotton  v..  Houseman,  W.  N.  1876,  22;  2  Chad. 
Ch.  Ca.  36;  but  the  proper  form  of  application  in  such  case  would 
seem  to  be  for  a  further  statement  of  claim:  Scnomberg  v.  Zoe&eZH, 
W.  N.  1876,  106;  1  Charl.  Ch.  Ca.  36.  Particulars  of  lump  sums, 
for  which  credit  was  given,  were  ordered  in  Oodden  v.  Corsten,  5 
C.  P.  D.  17. 

For  further  information  with  regard  to  particulars,  see  notes  to 
Rules  138,  299. 

In  an  action  for  money  alleged  to  have  been  obtained  by  fraudulent 
misrepresentation,  the  nature  of  which  misrepresentation,  and  the 
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particulars  of  the  sums  sued  for  being  set  out  in  the  indorsement  of  Rule  246. 
the  writ,  it  was  held  that  notice  in  lieu  of  a  statement  of  claim  was 
sufficient,  and  a  motion  to  compel  the  delivery  of  a  better  statement 
of  claim  was  refused:  Young  v.  Beattie,  16  L.  R.  Ir.  192. 

2.  DEFENCE  AND  COUNTER-CLAIM, 

The  defendant  may  waive  the  delivery  to  him  o£  a  statement  of  When  to  be 
claim:  Rule  171.     If  none  is  then  delivered  he  must  deliver  his  state- d( 
ment  of  defence  within  8  days  from  appearance:  Rule  247.     For  the 
time  for  delivering  a  statement  of  defence,  see  Rule  246. 

The  facts  relating  to  the  defence  must  be  stated  in  the  same  man-  Form, 
ner  as  is  provided  in  respect  to  other  pleadings:  Rules  268,  et  seq. 
If  the  defendant  has  no  facts  to  set  up  he  may  simply  "  take  issue  " 
or  deny  the  statement  of  claim.  Such  a  pleading  will  prevent  an 
implied  admission  and  put  the  plaintiff  to  the  proof  of  his  claim: 
Rule  272;  Hare  v.  Cawthrope,  11  P.  R.  355;  Malcolm,  v.  Race,  16  P.  R. 
330;  and  see  Irwin  v.  Turner,  lo.  349.  All  facts  not  in  the  statement 
of  claim,  on  which  the  defendant  means  to  rely  should  be  set  out:  Rule 
271.  Where  distinct  grounds  of  defence  are  relied  on,  founded  on 
separate  and  distinct  facts,  such  facts  should  be  stated  separately  and 
distinctly:  Rule  274.  Though  a  defendant  is  not  taken  to  have 
admitted  what  he  does  not  deny  (see  Rule  272),  he  should  neverthe- 
less make  all  proper  admissions:  Rule  269;  otherwise  he  may  have 
to  bear  the  costs  rendered  necessary  by  the  failure  to  admit:  Rule 
1149.  The  character  in  which  the  plaintiff  sues  (Rule  280),  the  incor- 
poration of  a  corporate  party  (Rule  281),  and  the  legality  or  suffi- 
ciency of  a  contract  in  point  of  law,  if  intended  to  be  disputed,  must 
be  expressly  traversed  (Rule  282).  In  an  action  for  the  recovery  of 
land  the  defendant  need  only  state  that  he  is  in  possession,  unless 
he  has  some  equitable  ground  to  set  up:  Rule  285. 

There  may  be  a  plea  to  the  jurisdiction:  see  Rule  162,  Dart  v. 
Citizens  Ins.  Co.,  11  P.  R.  513. 

Inconsistent  pleas  may  still  be  used  where  applicable:  Re  Morgan, 
'Owen  v.  Morgan,  35  Ch.  D.  492;  e.g.,  in  an  action  for  money,  a  denial 
of  the  loan,  and  plea  that,  if  lent,  it  has  been  repaid  or  release  given: 
Barnicott  v.  Hann,  W.  N.  1876,  24;  2  Charl.  Ch.  Ca.  39.  A  defence 
amounting  to  pleas  of  not  guilty,  and  justification,  may  be  properly 
pleaded:  Restell  v.  Steward,  W.  N.  1875,  231;  1  Charl.  Ch.  Ca.  87. 
The  offering  of  an  apology,  payment  into  Court,  and  a  justification, 
may  be  pleaded  together  in  an  action  for  libel:  HawUesley  v.  Bradshaw, 
5  Q.  B.  D.  302.  This  was  not  formerly  allowed:  see  Doyle  v.  Owen 
Sound  Printing  Co.,  8  P.  R.  69.  But  where  payment  into  Court  was 
pleaded  together  with  a  justification,  in  a  libel  action,  and  it  was  not 
clear  from  the  pleading  in  respect  of  which  particular  part  of  the 
cause  of  action  the  payment  was  made  the  defence  was  struck  out 
as  embarrassing:  Fleming  v.  Dollar,  23  Q.  B.  D.  388;  and  see 
Rule  421. 

As  a  general  rule,  the  defendants  may  deny  the  plaintiff's  causes 
of  action,  and  plead  payment  into  Court  in  respect  to  the  whole  or 
any  part  of  them:  Rules  419,  420;  Berdan  v.  Greenwood,  3  Ex.  D.  251, 
in  which  the  decision  in  Spurr  v.  Hall,  2  Q.  B.  D.  615,  was  ques- 
tioned. A  defendant  may  plead  "  not  guilty  by  Statute  "  where  that 
defence  is  applicable:  Rule  286;  also  grounds  of  defence  arising  after 
action  brought,  but  before  delivery  of  defence:  Rules  289,  et  seq.',  but 
pleading  in  abatement  is  abolished:  Rule  283. 
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Rule  246.       The  Rules  following  in  relation  to  counter-claims  are  made  in  order 
to  give  effect  to  the  Jud.  Act,  s.  57  (7),  supra. 

As  to  counter-claims,  see  note  to  Rule  251. 

Frivolous,  vexatious,  or  scandalous  defences,  or  defences  tending 
to  prejudice,  embarrass,  or  delay  the  fair  trial  of  the  action,  may  be 
struck  out  on  motion  in  Chambers:  see  Rule  298  and  notes. 


When 
defence 
must  be 
delivered. 


246.  Where  a  statement  of  claim  is  delivered  to  a  de- 
fendant he  shall  deliver  his  defence  or  counter-claim  with- 
in 8  days  from  the  delivery  of  the  statement  of  claim,  or 
from  the  time  limited  for  appearance,  whichever  shall  be 
last,  unless  such  time  is  extended  by  the  Court  or  a  Judge. 
Con.  Kule  371,  Kules  23  June,  1894,  1318. 

Same  as  the  Eng.  (1883)  R.  239,  except  that  the  Eng.  R.  has  10 
days.  The  eight  days  will  be  counted  from  the  last  day  for  appear- 
ance, where  a  statement  of  claim  has  been  delivered  with  the  writ, 
or  before  appearance:  Rule  243  (6),  and  not  from  the  actual  entry  of 
appearance  where  it  has  been  entered  before  the  time  for  appear- 
ing has  expired:  McCulloch  v.  Hamilton,  32  C.  L.  J.  304.  Vacation 
is  not  reckoned  in  the  eight  days:  Rule  352. 

A  "  defence "  and  a  "  counter-claim "  cannot  be  delivered 
separately,  but  must  be  included  in  one  pleading:  see  Form  13,  and 
Holloway  v.  York,  25  W.  It.  027;  also  Bagot  v.  Easton,  11  Ch.  D.  o!>2. 
It  would  seem,  however,  that  a  "  reply "  to  the  statement  of 
defence,  and  a  "defence"  to  the  counter-claim  may,  where  neces- 
sary, be  delivered  separately:  see  notes  to  Rule  250. 

The  time  may  be  extended  by  consent  (Rule  347),  which  should  be 
in  writing:  Ambroise  v.  Evelyn,  11  Ch.  D.  759.  No  order  is  then 
necessary;  but  if  consent  cannot  be  obtained,  the  Court  is  liberal  in 
granting  further  time.  The  motion  for  further  time  is  made  in 
Chambers  on  notice:  Wigle  v.  Harris,  9  P.  It.  270. 

If  a  defence  is  not  put  in,  the  pleadings  may  be  noted  as  closed, 
after  which  no  defence  may  be  received  or  filed  without  an  order 
(Rule  203),  or,  it  is  presumed,  a  consent  (Rule  347).  Where  proceed- 
ings are,  however,  not  taken  to  note  the  pleadings  as  closed  a 
defence  put  in,  without  leave,  after  the  proper  time  but  before  judg- 
ment, cannot  be  treated  as  a  nullity:  Gill  v.  Woodfin,  25  Ch.  D.  707; 
see  also  Harding  v.  Lyons,  13  L.  R.  Ir.  302;  Gibbings  v.  Strong,  20 
Ch.  D.  GO;  and  notes  to  Rules  243  and  250;  but  where  it  is  delivered 
after  service  of  a  notice  of  motion  for  judgment  by  default  of  plead- 
ing, the  motion  for  judgment  may  nevertheless  be  proceeded  with, 
and  it  is  incumbent  upon  the  defendant  to  move  for  leave  to  deliver 
the  defence  and  stay  the  motion  for  judgment:  Potts  v.  Deane,  11  L. 
R.  Ir.  390.  But  see  Gibbings  v.  Strong,  20  Ch.  D.  GO,  where  it  was 
held  that  a  defence  delivered  between  notice  of  motion  for  judgment 
and  the  hearing  could  not  be  ignored,  but  the  Court  must  exercise 
its  discretion  under  all  the  circumstances:  see  Montagu  v.  Land  Cor- 
poration, 50  L.  T.  730,  where,  on  motion  for  judgment,  one  week 
was  given  to  defendant  to  discharge  the  judgment  by  default. 
Where  the  mode  of  trial  had  been  appointed,  and  affidavits  had  been 
filed  for  the  trial,  a  defence  so  delivered  was  struck  out  on  motion 
of  the  plaintiff:  Wilson  v.  Noble,  11  L.  R.  Ir.  546.- 
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A  defence  delivered  after  the  time,  and  after  a  motion  for  leave  to  Rules 
deliver  it  had   been  refused,   was    set  aside   with  costs:   Meehan  v.  247,248. 
Median,  14  L.  R.  Ir.  301. 

A  defence  delivered  after  the  time,  and  upon  the  day  when  the 
case  was  to  be  heard  on  a  motion  for  judgment,  was  held  irregular 
and  ordered  to  be  struck  out,  unless  the  defendant  paid  costs  of 
setting  down  the  action  and  motion  for  judgment,  within  a  limited 
time:  Snider  v.  Snider,  11  P.  R.  34. 

Where  an  order  is  made  giving  a  further  limited  time  for  filing 
defence,  and  providing  that  in  default  judgment  may  be  signed,  a 
judgment  signed  after  default  is  regular,  though  no  copy  of  the  order 
is  served:  Farden  v.  Richter,  23  Q.  B.  D.  124. 

By  the  practice  in  Chancery,  as  a  general  rule,  the  costs  of  a  first 
application  for  further  time  were  costs  in  the  cause,  but  those  of 
subsequent  applications  were  ordered  to  be  paid  by  the  applicant: 
Dan.  Pr.,  5th  ed.,  643. 

A  counter-claim  has  been  allowed  to  be  filed  after  issue  joined: 
Evans  v.  Oann,  W.  N.  1875,  199;  but  it  may  be  too  late  after  the 
case  is  entered  for  trial:  Ware  v.  Gwynne,  W.  N.  1875,  240. 

See  also  notes  to  Rules  243,  256. 


247.  A  defendant  who  has  appeared  and  stated  that  he 
does  not  require  the  delivery  of  a  statement  of  claim  and  of  claim 
to  whom  a  statement  of  claim  is  not  delivered,  may  deliver 
a  defence  or  counter-claim  at  any  time  within  8  days  after 
his  appearance,  unless  such  time  is  extended  by  the  Court 
or  a  Judge.  Con.  Eule  372,  Kules  23  June,  1894,  1319. 

Except  as  to  time,  the  same  as  the  Eng.  R.  1875,  O.  22,  r.  2.  The 
Eng.  (1883)  R.  240,  is  different. 

"  After  his  appearance."  Not  after  the  time  limited  for  appearance 
as  in  Rule  246. 

In  Harrison  v.  Surrey  Masonic  Hall  Co.,  and  Grimshaw,  etc.,  v.  Mc- 
Dowell, 66  L.  T.  Jour.  277  (cited  in  Chitty  Forms,  p.  116),  it  was  held 
that  where  the  defendant  dispenses  with  the  delivery  of  a  statement 
of  claim,  he  must  deliver  his  defence  within  eight  days  from  his 
appearance,  otherwise  judgment  may  be  signed  under  Rule  587. 
These  cases  overruled  Hooper  v.  Giles,  W.  N.  1876,  10;  1  Charl.  Ch. 
Ca.  68  (see  note  to  Rule  587). 


Where  a  defendant  sets  up  a  counter-claim  which  where 
raises  questions  between  himself  and  the  plaintiff  and  (a)  cSimYf- 
any  other  person,  he  shall   [entitle  it  as  a  statement  offectsth""d 
claim]  ,  setting  forth  the  names  of  all  the  persons  who,  P 
if  such  counter-claim  were  to  be  enforced  by  cross-action, 
would  be  defendants  to  such  cross-action,  and  shall  deliver 
his  counter-claim  to  such  of  them  as  are  parties  to  the  ac- 
tion  within   the    period  within  which   he  is  required    to 
deliver  it  to  the  plaintiff.     Con.  Eule  376. 

The  original  J.  A.  Rule  164,  instead  of  the  words  in  brackets,  had 
"  add  to  the  title  of  his  defence  a  further  title  similar  to  the  title  in 
a  statement  of  claim,"  following  the  Eng.  R.  1875,  O.  22,  r.  5;  (1883) 
R.  244.  The  effect  is  the  same. 
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Rule  249.       For  the  form  of  the  title  required  by  this  Rule,  see  App.  Form  13. 

(a)  For  the  word  "  and  "  the  former  Con.  R.  376  had,  and  the 
Eng.  (1883)  R.  244  has,  "  along  with." 

The  Eng.  R.  244  reads,  "  questions  between  himself  and  the  plain- 
tiff along  with  any  other  person,"  and  this  does  not  authorize  a 
counter-claim  by  defendant  raising  "  questions  between  himself 
along  with  any  other  person  and  the  plaintiff,"  so  that  where  the 
defendant  and  a  third  party  had  a  joint  cause  of  action  against  the 
plaintiff,  even  though  arising  out  of  the  same  circumstances  that  gave 
rise  to  the  plaintiff's  cause  of  action,  a  counter-claim  by  the  de- 
fendant against  the  plaintiff,  making  also  the  third  party  a  de- 
fendant to  it,  was  struck  out:  Fender  v.  Taddei,  1898,  1  Q.  B.  708. 
Under  the  present  Rule  248,  such  a  counter-claim  would  also  seem  to 
be  unauthorized.  The  alteration  in  the  language  of  the  Rule  would 
not  seem  to  change  its  meaning  in  this  respect.  The  intention  would 
seem  to  be  that  relief  must  be  claimed  against  the  plaintiff  and  the 
third  party,  or  at  any  rate  that  a  third  party  (not  being  a  defendant 
in  the  action)  shall  not  be  able  to  claim  relief  against  the  plaintiff. 

Where  defendant  in  an  action  on  a  note  shewed  that  the  note  had 
been  transferred  to  the  plaintiffs  to  secure  a  debt  of  the  payee,  one 
T.  N.,  to  them,  which  debt  had  been  satisfied  since  the  commence- 
ment of  the  action,  and  the  defendant  swore  that  he  had  a  good 
defence  on  the  merits  against  T.  N.,  it  was  held  that  this  Rule  had 
no  application,  but  that  the  plaintiffs  admitting  these  facts  were 
entitled  to  their  costs  under  Rule  295,  and  the  cause  of  action  having 
devolved  upon  T.  N.,  he  was  entitled  to  continue  it  by  taking  out  an 
order  under  Rule  396:  Oshawa  Cabinet  Cc.  v.  Note,  18  C.  L.  J.  60. 

A  third  person  made  a  defendant  to  a  counter-claim  is  not  entitled 
to  enter  an  appearance  until  he  has  been  served  with  the  counter- 
claim; and  if  he  appears  without  having  been  so  served,  the  appear- 
ance may  be  discharged  on  motion  by  the  plaintiff  in  the  counter- 
claim: Fraser  v.  Cooper,  23  Ch.  D.  685. 

Where,  in  an  action  for  the  price  of  iron,  the  defendant  set  up  a 
counter-claim  for  a  deduction,  which  he  had  been  obliged  to  allow  a 
purchaser,  owing  to  the  inferiority  of  the  quality  of  iron,  it  was  held 
unnecessary  to  add  the  purchaser's  name  to  the  title  of  the  action: 
see  Anon.,  60  L.  T.  Jour.  66;  1  Charl.  Ch.  Ca.  85,  per  Lush,  J.,  who 
said  Order  22,  Rule  5  (corresponding  to  the  present  Rule),  does  not 
apply  to  such  a  case:  see  also  Williams  v.  Wright,  W.~  N.  1875,  232. 

countCer-°f       249.    Where  any  such  person  as  in  the  last  preceding 

claim  on     Rule  mentioned  is  not  a  party  to  the  action,  he 'shall  be 

/y  summoned  to  appear  by  being  served  with  a  copy  of  the 

counter-claim,  and  such  service  shall  be  regulated  by  the 

rules  with  respect  to  the  service  of  a  writ  of  summons,  and 

every  counter-claim  so  served  shall  be  indorsed  according 

to  Form  ISTo.  50.      Con.  Eule  377. 

Same  as  the  Eng.  (1883)    R.  245. 

For  the  rules  in  respect  to  service  of  writs  of  summons,  see  Rules 
145,  et  seq.,  and  162. 

It  was  held  in  Fraser  v.  Cooper,  23  Ch.  D.  685,  that  a  person,  not 
a  party,  when  made  a  defendant  to  a  counter-claim,  is  not  entitled  to 
appear  gratis  to  the  counter-claim. 
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250.   Any  person,  including  the  plaintiff,  named  as  a 
party  to  a  counter-claim,  shall  within  8  days  after  service  third  party 
thereof  on  him,  deliver  a  defence  thereto  as  if  it  were  a 
statement  of   claim.     Con.  Kules    379,  380;  Kules    23rd 
June,  1894,  1321. 

The  original  J.  A.  Rule  had  "  reply  "  instead  of  "  defence  "  follow- 
ing the  Eng.  R.  1875,  O.  22,  r.  8;  (1883)  R.  247. 

The  repealed  Rule  378  required  the  third  person  to  appear  as  if 
he  had  been  served  with  a  writ  of  summons,  and  the  repealed  Rule 
379  required  him  to  deliver  his  defence  (if  any)  to  the  counter-claim 
within  8  days.  No  appearance  is  now  required.  TTie  delivery  of  a 
defence  is  all  that  is  necessary. 

A  plaintiff  made  a  defendant  by  counter-claim  may  counter-claim 
against  the  plaintiff  by  counter-claim  in  respect  of  a  cause  of  action  ciaim  may 
accruing  subsequent  to  the  issue  of  the  writ:  Toke  v.  Andrews,  8  Q.  be  pleaded 
B.  D.  428;  but  not  in  respect  of  matters  arising  before  action:  James  JjJ^jJjJJJjJ" 
v.  Page,  85  L.  T.  Jour.  157,  such  matters  can  only  be  set  up  by 
amendment  of  the  statement  of  claim:  see  Rule  288;  and  a  third  party 
made  a  defendant  by  counter-claim  was  held,  under  the  original 
Rule,  to  be  limited  to  a  "reply"  (now  "defence");  and  not 
entitled  to  counter-claim  against  the  defendant  who  brought  him 
in:  Street  v.  Gover,  2  Q.  B.  D.  498;  and  under  this  Rule  he  has 
been  also  held  not  entitled  to  counter-claim:  General  Electric  Co. 
v.  Victoria  Electric  Co.,  16  P.  R.  476,  529;  Alcoy  Ry.  Co.  v.  GreenMll, 
1896,  1  Ch.  19;  73  L.  T.  452;  but  see  Green  v.  Thornton,  9  C.  L.  T. 
139,  where  a  pleading,  though  called  a  counter-claim,  was  allowed 
as  being  in  substance  a  defence:  General  Electric,  etc.  v.  Victoria 
Electric,  etc.,  supra,  per  Meredith,  J.,  at  p.  481.  and  per  Street,  J., 
16.,  at  p.  534;  see  also  Eden  v.  W&ardale,  28  Ch.  D.  at  p.  338. 

By  this  Rule  a  plaintiff  has  8  days  to  deliver  a  "defence"  to  the  Plaintiff's 
counter-claim.     By  Rule  256  the  plaintiff  has  21  days  to  "  reply  "  to|~JJ*J° 
the  statement  of  defence.    The  defendant  combines  his  defence  to  the  claim. 
action  and  his  cross-claim   (by  counter-claim)   in    one  pleading.     It 
would  not  seem  that   merely  because  there  is  a   counter-claim  (to 
which  the  plaintiff  must  deliver  a  defence  in  8  days)  he  loses  the 
right  to  reply  to  the  statement  of  defence  within  21  days:  Irwin  v. 
Turner,  16  P.  R.  349.     That  time  was  originally  fixed  to  give  plain- 
tiff time  to  obtain  production  and  discovery,  and  to  amend  his  state- 
ment of  claim,  if  so  advised,  instead  of  delivering  a  reply:  see  Rule 
300. 

The  defence  to  the  counter-claim  was  in  Irwin  v.  Brown,  12  P.  R. 
639,  held  to  be  technically  his  "  reply  "  in  the  action,  but  that  case 
was  not  followed  in  Irwin  v.  Turner,  supra.  Doubtless  the  plaintiff 
may  still  if  he  chooses  combine  in  one  pleading  his  "  reply  "  to  the 
statement  of  defence  and  his  "  defence  "  to  the  counter-claim,  but 
such  a  pleading  must  under  this  Rule  be  delivered  within  8  days. 
-The  Eng.  Rules  are  different.  There  is  no  Rule  corresponding  to 
Rule  250  so  far  as  the  plaintiff  is  concerned.  He  therefore  has  the 
21  days  mentioned  in  Rule  256  within  which  to  reply  to  the  counter- 
claim: Rumley  v.  Winn,  22  Q.  B.  D.  265. 

In  case  of  default  being  made  by  plaintiff  in  delivery  of  a  defence, 
the  defendant  cannot  sign  judgment  for  default  of  pleading,  but  must 
move  for  judgment  under  Rule  593:  see  that  Rule  and  Jones  v. 
Hacaulay,  1891,  1  Q.  B.  221.  Such  a  judgment  may  be  obtained  even 
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Rule  251.     after  the  plaintiff's  action  has  been  dismissed  for  want  of  prosecu- 
tion: Roberts  v.  Booth,  1893,  1  Q.  B.  52;  3  R.  151;  see  also  Higyins  v 
Scott,  21  Q.  B.  D.  10.     See  notes  to  RuU  251. 

A  pleading  in  answer  to  a  counter-claim,  which  denies  the  allega- 
t;ons  of  the  counter-claim,  puts  the  counter-claiming  defendant  to 
proof  of  his  counter-claim,  and  submits  that  it  should  be  dismissed, 
is  a  "  defence  "  to  the  counter-claim,  and  not  a  joinder  of  issue  in 
the  action:  Irwin  v.  Turner,  16  P.  R.  349. 

Whether  "  plaintiff  "  in  Rule  256  includes  a  plaintiff  by  counter- 
claim,  or  whether,  by  virute  of  Rule  3,  Rule  256  applies  by  analogy. 
it  would  seem  that  a  counter-claiming  defendant  has  21  days  from 
^e  Delivery  °*  tne  defence  to  the  counter-claim  within  which  to  reply 
to  such  defence,  and  therefore  the  pleadings  in  such  an  action  cannot 
be  closed  until  the  expiry  of  that  time  or  until  the  delivery  of  a  reply: 
Irwin  v.  Turner,  16  P.  R  349. 

251-  A  defendant  may  (x)  set  up  by  way  of  counter- 
claim, against  the  claim  of  the  plaintiff,  any  right  or  claim 
whether  the  same  sounds  in  damages  or  not.  Con.  Rule 
373,  first  part. 

See  also  notes  before  Rule  246. 

This  is  a  Rule  made  in  furtherance  of  sec.  57  (7)  of  the  Act. 

Part  of  the  benefit  given  by  section  57  (7)  of  the  Jud.  Act  has 
been  discussed  under  Rule  209.  In  addition  to  the  class  of  cases 
there  mentioned,  the  defendant  is  by  the  above  sub-section  enabled 
(subject  to  the  discretion  of  the  Court)  to  set  up  in  an  action  brought 
against  him,  any  claims  whatever  which  he  may  have  against  the 
plaintiff,  and  under  certain  restrictions  claims  against  the  plaintiff 
and  other  persons:  see  Nnylor  v.  Farrer,  26  W.  K.  809;  Besant  v. 
Wood,  12  Ch.  D.  605;  Gray  v.  TFe66,  21  Ch.  D.  802;  Fried  v.  Gallo- 
way, 4  C.  L.  T.  191. 

(x)  The  original  Rule  following  Eng.  R.  1875,  O.  19,  r.  3  (1883), 
R.  199,  had  here  the  words  "  set-off  or." 

The  alteration  in  the  present  Rule  was  made  in  consequence  of 
what  was  said  in  Chambvrlin  v.  Chambcrlin,  11  P.  R.  501,  where  it 
was  held  that  what  was  really  a  set-off,  was  pleadable  as  a  defence, 
and  could  only  be  set  up  as  a  defence,  if  it  arose  before  the  commence- 
ment of  the  action,  and  that  pleading  it  in  the  form  of  a  counter- 
claim made  no  difference.  A  counter-claim  may  set  up  any  matter 
properly  pleadable  in  a  cross-action,  though  arising  after  the  com- 
mencement of  the  action:  /&.  and  Rule  289;  and  consequently  a  set-off, 
if  arising  after  action,  may,  under  the  present  Rule,  and  in  fact  can 
only,  be  set  up  by  way  of  counter-claim. 

The  effect  of  the  original  Rule  seems  to  have  been  to  enlarge  the 
right  of  set-off,  so  as  to  make  it  extend  to  claims  sounding  in 
damages.  The  present  Rule  seems  not  to  interfere  with  what  was 
•  before  the  Jud.  Act,  1881,  capable  of  being  pleaded  by  way  iof 
defence  as  a  set-off,  but  to  enable  a  defendant  to  set  up  any  cross 
claim  whether  sounding  in  damages  or  not,  by  means  of  a  counter- 
claim. 

If  a  claim  for  liquidated  damages  is  pleaded  by  defendant  by  way 
of  counter-claim,  the  plaintiff  may  reply  matters  arising  subsequent 
to  action  brought:  McNamara  v.  SJcain,  23  Ont.  103;  and  see  Tohe 
v.  Andreics,  8  Q.  B.  D.  42S:  scctis  if  the  claim  is  pleaded  by  way 
of  set-off. 
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Other  cases  recognize  that  a  set-off  and  counter-claim  are  quite  Rule  251. 
distinct:  see  Cutler  v.  Morse,  12  P.  R.  594;  Taggart  v.  Marcus,  36  W. 
R.  469;  Winterfleld  v.  Bradnum,  3  Q.  B.  D.  326;  Stwnore  v.  Campbell, 
1892,  1  Q.  B.  314,  316;  and  cases  infra,  p.  431;  and  on  the  subject 
of  costs,  see  the  notes  to  Rules  1130,  1132. 

Set-off. — It  will  be  seeni  that  a  most  important  change  was  made  p°^(c^  as 
by  the  Jud.  Act  in  the  previously  existing  law  relating  to  set-off,  and  to  set-ort. 
cross-demands. 

Set-off,  like  counter-claim,  was  created  by  statute.  Prior  to  the 
statutes  of  set-off,  2  Geo.  2,  c.  22,  s.  13,  and  8  Geo7  2,  c.  24,  ss.  4,  5, 
where  there  were  cross-demands  unconnected  with  each  other,  the 
parties  were  put  to  their  cross-actions.  The  former  Act  enabled 
"  mutual  debts " .  to  be  set-off  against  one  another  at  law,  (see 
Rees  v.  Watts,  11  Ex.  410),  and  by  the  latter  this  was  permitted 
though  the  mutual  debts  were  of  a  different  nature,  that  is,  a  bond 
debt  could  be  set  off  against  a  simple  contract  debt.  Under  the 
bankruptcy  law,  set-off  was  permitted  in  cases  in  which  it  could  not 
have  been  pleaded  in  an  action  at  law. 

In  Equity,  set-off  has  been  allowed  in  many  cases  not  within  the 
Statutes  of  set-off:  see  Story's  Eq.  Jur.  ss.  14,  38,  et  seq.;  Lundy  v. 
McCulla,  11  Gr.  368;  Macbeth  v  Smart,  13  Gr.  332.  The  Statutes 
of  set-off  applied  only  where  the  set-off  was  of  a  legal  debt,  and  ex- 
cluded equitable  debts  and  unliquidated  damages. 

The  Judicature  Act  abolished  the  distinction  between  legal  anS 
equitable  debts;  and  the  present  Rule  expressly  authorizes  the  set- 
ting up  of  unliquidated  demands  as  an  answer  to  either  liquidated 
or  unliquidated  demands,  not  merely  by  way  of  set-off,  but  so  as  to 
enable  the  defendant  to  obtain  judgment  in  his  favour  for  any 
balance,  or  for  such  other  relief  as  he  may  be  entitled  to,  on 
the  merits  of  the  case:  see  note  to  Rule  253,  and  Staples  v.  Young, 
and  Horrocks  v.  Rigby,  there  referred  to.  The  effect  of  The  Judica- 
ture Act  would  seem  to  be  to  abolish  any  distinction  in  effect  be- 
tween set-off  and  cross-demands  so  far  as  the  right  to  recover  is 
concerned,  though  any  cross-demand  which  could  not  formerly  be 
pleaded  as  a  set-off  must  now  be  pleaded  by  way  of  counter-claim. 

A  distinction  has,  however,  been  recognized  which  is  still  of  im- 
portance in  reference  to  the  dispositon  of  the  costs  where  a  counter- 
claim is  set  up,  not  by  way  of  a  defence  against  the  plaintiff's  cause 
of  action.  Mr.  Pitt  Lewis,  in  his  work  on  County  Court  Practice, 
quoted  with  approval  by  Cockburn,  C.J.,  in  StooTce  v.  Taylor,  5  Q. 
B.  D.  577,  says: — "  A  set-off  would  seem  to  be  of  a  different  nature 
from  a  defence  (qu.  counter-claim)  inasmuch  as  a  set-off  appears 
to  shew  a  debt  balancing  the  debt  claimed  by  the  plaintiff,  and  thus 
leaving  nothing  due  to  him;  while  a  counter-claim,  it  would  seem, 
consists  of  a  cross-claim,  not  necessarily  extinguishing  or  destroy- 
ing the  plaintiff's  demand.  In  other  words  a  set-off  appears  to  con- 
sist of  a  defence  to  the  original  claim  of  the  plaintiff,  a  counter- 
claim is  the  assertion  of  a  separate  and  independent  demand,  which 
does  not  answer  or  destroy  the  original  claim  of  the  plaintiff.  The 
right  to  rely  on  a  set-off  has  long  existed.  The  right  to  set  up  a 
counter-claim  was  first  given  by  the  Judicature  Acts."  See  also 
Gafhercolc  v.  Smith,  7  Q.  B.  D.  626;  Pellas  v.  Neptune  Marine  Ass. 
Co.,  5  C.  P.  D.  34;  and  notes  to  Rule  1130. 

The  terms  of  the  present  Rule  are  wide  enough  to  allow  a  defen-  Under  the 
dant  to  set  up  any  cross-demand,  whether  connected  with  the  plain- Jud.  Act. 
tiff's  claim  or  not,  and  whether  it  sounds  in  damages  or  not;  but  the 
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Rule  251.  Rule  must  be  read  in  connection  with  Rules  254,  298,  providing  for 
the  exclusion  of  counter-claims,  and  the  compulsory  amendment 
of  pleadings,  in  the  discretion  of  the  Court:  Gray  v.  TTe6&,  21  Ch. 
D.  802. 

The  Rule  is  only  one  of  procedure,  designed  to  prevent  the  neces- 
sity of  bringing  a  cross-action  where  a  cross-demand  can  conven- 
iently be  tried  in  the  original  action.  It  does  not  give  rights  as 
against  third  parties,  or  confer  rights  of  set-off  between  the  parties 
which  did  not  exist  before.  Thus  claims  against  a  company  held 
by  a  director  and  bona  fide  for  value  assigned  to  a  third  person,  were 
held  not  subject  to  be  set-off  against  damages  payable  under  an 
order  afterwards  obtained  by  the  liquidator  of  the  company  against 
the  director:  Re  Milan  Tramways  Co.,  Ex  p.  Theys,  22  Ch.  D.  122; 
affirmed  in  appeal,  25  Ch.  D.  387:  see  Mersey  Steel,  etc.,  Co.  v.  Naylor, 
9  Q.  B.  D.  648;  9  App.  Cas.  434.  In  an  action  for  calls  by  the 
liquidator  of  a  company,  a  claim  by  a  shareholder  against  the  com- 
pany was  not  allowed  to  be  set  up:  Re  Whitehouse,  9  Ch.  D.  595. 
A  set-off  claimed  against  arrears  of  pension,  against  which,  by 
statute,  no  set-off  was  permissible,  was  disallowed:  Gathercole  v. 
Smith,  7  Q.  B.  D.  626. 

A  defendant  cannot  set-off  a  debt  due  by  the  plaintiff  to  him  :m<l 
another  person  in  equal  shares:  Bowyear  v.  Paw  son,  6  Q.  B.  D.  540; 
see  also  Federal  Bank  v.  Harrison,  10  P.  R.  271;  20  C.  L.  J.  194. 

In  an  action  by  a  receiver  of  a  landlord's  estate  for  rent  due  the 
landlord,  the  defendant,  set  up  a  set-off  of  money  due  by  the  landlord. 
It  was  held  that  the  action  by  the  receiver  being  in  the  interest  of 
incumbrancers  on  the  lauds,  the  set-off  could  not  be  relied  on:  Mul- 
larkey  v.  O'Donohue,  16  L.  R.  Ir.  365.  So  a  receiver  of  an  estate'wns 
held  not  entitled  to  set-off  against  a  debt  due  by  him  as  executor,  a 
debt  due  to  him  as  receiver,  notwithstanding  that  both  claims  arose 
in  respect  of  the  same  estate:  Nelson  v.  Roberts,  69  L.  T.  352. 

Counter-  Counter-claim. — The  mode  in  which  a  defendant  proceeds  to  ob- 
claim.  ^ajn  tne  cross  relief  contemplated  by  the  Rule  is  by  counter-claim, 
which  has  been  defined  as  "  a  pleading  where  a  defendant  claim* 
some  remedy  or  relief  either  against  the  plaintiff  alone,  or  against 
the  plaintiff  together  with  some  other  person  or  persons,  whether  al- 
ready parties  to  the  action  or  not":  see  Haynes  Chy.  Pr.  77  and 
per  Blackburn,  J.,  in  Treleven  v.  Bray,  45  L.  J.  Chy.  115. 

A  defendant  is  not  bound  to  make  his  cross  claims  by  counter- 
claim, but  may  assert  them  by  cross-action:  Adamson  v.  Tuff,  44 
L.  T.  420;  see  note  to  sec.  57  (7)  of  the  Act  supra,  p.  55;  Neale  «v. 
Clarke,  4  Ex.  D.  295;  and  a  counter-claim  can  only  be  maintained 
where  a  cross-action  might  be  brought:  Birmingham  Estates  v.  Smith. 
13  Ch.  D.  508 

But  where  an  action  and  cross-action  have  been  brought  there  is 
power,  in  a  proper  case,  to  stay  one,  and  compel  the  plaintiff  in  it 
to  proceed  by  way  of  counter-claim  in  the  other  action:  see  Irwin  v. 
Speery,  11  P.  R.  229;  Conmee  v.  C.  P.  Ry.  Co.,  /&.  149. 

The  Courts  should  give  a  liberal  interpretation  to  these  Rules, 
which  were  no  doubt  passed  with  the  intention  of  settling  in  one 
litigation  all  questions  arising  out  of  the  subject  matter  of  the  dis- 
pute: per  Brett,  L.  J.,  in  Turner  v.  Hednesford  Gas  Co.,  3  Ex.  D.  151. 

It  is  of  the  essence  of  a  counter-claim  that  it  claims  relief  against 
the  plaintiff,  either  alone,  or  in  conjunction  with  some  other  per- 
son. There  can  be  no  counter-claim  against  a  co-defendant  alone: 
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Warner  v.  Twining,  24  W.  R.  536;  HcLay  v.  Sharp,  W.  N.  1877,  216;  Rule  251. 

Benecke  v.  Craddock,  W.  N.  1881,  54;  —ShepJiard  v.  Beane,  2  Ch.  D. 

223,   is  not  to  be  considered  an  authority:  see  Harris   v.   Gamble,  6  ^  /^ 

Ch.   D.  748;  Furness  v.  £ooM,  4  Ch,  D.  586.    So  there  can  be  no      /£  /  y  r///9 

counter-claim  against  a  third  party,  unless  a  claim  is  made  against 

plaintiff  along   with   such  third   party:  Dear  v.   Sworder,   4    Ch.    D. 

476;  Romann  v.  BrodrecJit,  9  P.  R.  2;  Barber  v.  Blaiberg,  19  Ch.  D. 

473;  and  Rule  248. 

The  relator  in  an  action  in  the  nature  of  an  information  at  the 
suit  of  the  Attorney-General  is  not  a  plaintiff,  and  a  counter-claim 
cannot  be  filed  against  him:  Atty.-Gen.  Ex.  rel,  Russell  v.  Vaughan 
Road  Co..  14  P.  R.  516. 

A  counter-claim  may  be  set  up  by  the  Crown  in  a  petition  of  right: 
Thomas  v.  The  Queen,  W.  N.  1875,  218;  1  Charl.  Ch.  Ca.  71. 

Where  by  a  statute  a  particular  mode  of  procedure  is  provided 
for  obtaining  a  particular  relief  that  mode  must  be  pursued  and 
procedure  by  a  counter-claim  will  be  improper:  Pinto  v.  Badman,  7 
Times,  317. 

Counter-claim  Against  Plaintiff  Alone. — Where  a  counter-claim  is  A  gainst 
brought  against  a  plaintiff  alone,  it  is  not  necessary  that  the  claim  plaintiff, 
of  the  defendant  should  be  connected  with  the  plaintiff's  original 
cause  of  action;  it  may  relate  to  any  matter  which  might  be  the 
subject  of  an  independent  suit:  StooTce  v.  Taylor,  5  Q.  B.  D.  576;  and 
Quin  v.  ECession,  40  L.  T.  70;  where  it  was  held  that  the  words, 
"  relating  to  or  connected  with  the  original  subject  of  the  cause 
or  matter,"  in  sec.  57,  sub-sec.  7,  of  the  Act,  only  qualify  that  por- 
tion of  the  section  with  which  they  are  in  immediate  connection, 
viz.:  a  counter-claim  which  seeks  relief  against  a  third  party  as 
well  as  the  plaintiff:  see  also  Beddall  v.  Maitland,  17  Ch.  D.  174; 
Gray  v.  Webb,  21  Ch.  D.  802.  But  the  defendant  may  not  set  up  by 
way  of  counter-claim  against  the  claim  of  a  plaintiff,  suing  only 
in  a  distinct  personal  character,  claims  against  him  personally,  and 
also  as  executor:  Macdonald  v.  Carington,  4  C.  P.  D.  28;  and  see 
Rule  235. 

The  plaintiff  may  answer  the  defendant's  counter-claim  by  a 
counter-claim  in  respect  of  a  cause  of  action  arising  after  the  issue 
of  the  writ,  but  arising  out  of  the  same  transaction  as  the  counter- 
claim: ToJce  v.  Andrews,  8  Q.  B.  D.  428;  but  not  if  the  ground  of 
claim  arose  before  the  dssue  of  the  writ:  see  Rule  288,  and  James 
v.  Page,  85  L.  T.  Jour.  157.  In  such  latter  case  the  new  claim  may 
be  raised  by  amendment  of  the  statement  of  claim:  Ib. 

A  counter-claim  against  a  foreign  plaintiff  may  be  for  a  cause  of 
action  for  which  the  defendant  could  not  obtain  leave  to  serve  a  writ 
of  summons  out  of  the  jurisdiction:  Griendtoveen  v.  Hamlyn,  8  Times, 
231;  but  semble  not  in  the  case  of  a  plaintiff  a 'foreign  sovereign, 
as  semble  a  foreign  sovereign  only  submits  to  the  jurisdiction  as  to 
matters  arising  out  of  the  claim:  8.  African  Republic  v.  Campagnie 
Franco  Beige,  1897,  2  Ch.  at  p.  490;  77  L.  T.  555. 

There  may  be  separate  counter-claims  against  two  plaintiffs  sever- 
ally, though  they  sue  jointly:  Manchester  8.  &  L.  Co.  v.  Brooks,  2  Ex. 
D.  243. 

Counter-claim  Against  Plaintiff  and  Others. — Where  a  counter-claim  Against  the 
is  made  against  the  plaintiff  and  another  person  it  is  subject  to  cer- 
tain  restrictions: 

(1)  The  relief  sought  to  be  obtained  against  him  must  relate  speci- 
fically to,  or  be  connected  with,  the  subject  matter  of  the  action: 
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RrTe  251.    Padwick  v.  Scott,  2  Ch.  D.  736;  see  Harris  v.  Gamble,  6  Ch.  D.  748; 
Quin  v.  Hession,  and  Barber  v.  Blaiberg,  supra. 

(2)  The  counter-claim  must,  as  before  mentioned,  claim  relief 
against  the  plaintiff  along  with  such  other  person:  Rule  248;  Trelover 
v.  Bray,  45  L.  J.  Chy.  113;  1  Ch.  D.  176;  Dear  v.  Stcorder,  and 
Harris  v.  Gamble,  supra;  Turner  v.  Hednesford  Gas  Co.,  3  Ex.  D. 
145.  Where  the  defendant  and  a  third  person  have  a  joint  cause  of 
action  against  the  plaintiff,  even  though  arising  out  of  the  same  cir- 
cumstances that  give  rise  to  the  plaintiff's  cause  of  action,  the  de- 
fendant cannot  set  up  his  cause  of  action  by  counter-claim  making 
the  third  person  a  defendant  to  it:  Fender  v.  Taddoe,  1898,  1  Q.  B. 
798.  Where  relief  is  not  claimed  against  the  third  party  along  with* 
the  plaintiff,  the  proceedings  must  be  under  Rule  209:  Central 
African  Trading  Co.  v.  Grove.  40  L.  T.  540;  48  L.  J.  Ex.  510.  It  is 
not  enough  that  the  counter-claim  be  in  form,  if  it  be  not  in  sub- 
stance, for  relief  against  the  third  person  along  with  the  plaintiff; 
thus  where  the  matter  of  the  counter-claim  may  be  set  up  against 
the  plaintiff  as  a  defence  without  the  third  party,  and  the  plaintiff 
is  not  interested  in  what  is  claimed  from  the  third  party,  the 
counter-claim  is  improper:  Romann  v.  Brodrecht,  9  P.  R.  2;  Torrance 
v.  Livingstone,  10  P.  R.  29. 

Furthermore,  it  has  been  held,  perhaps  under  the  terms  of  original 
Rule  167  (now  250),  that  a  third  party  cannot  coilnter-claim  against 
the  defendant  who  brought  him  in:  Street  v.  Gover,  2  Q.  B.  D.  4^8; 
Alcoy  v.  GreenMll,  1896,  1  Ch.  19;  73  L.  T.  452;  and  such  a  pleading 
may  be  struck  out  on  a  summary  application:  General  Electric  Co. 
v.  Victoria  Electric  Light  Co.,  16  P.  R.  476,  529,  which  distinguished 
Green  v.  Thornton,  9  C.  L.  T.  139,  where  a  third  party,  made  with 
the  plaintiff  a  defendant  to  a  counter-claim,  was  allowed  to  amend 
a  reply  to  the  defendant's  counter-claim,  by  asserting  another  coun- 
ter-claim against  the  defendant,  but  this  was  said  to  have  been 
allowed  because,  although  called  a  counter-claim,  it  was  in  substance 
a  defence:  see  16  P.  R.  481,  584;  see  Rule  250,  and  notes.  In  Evans 
v.  Buck,  4  Ch.  D.  432,  it  was  held  that  a  person  cannot  be  brought 
in,  as  a  defendant  to  a  counter-claim,  against  whom  relief  is  claimed 
in  one  of  two  inconsistent  alternatives:  see  note  to  Rule  186. 

The  counter-claim  need  not  be  for  the  same  cause  of  action  against 
all  the  defendants  to  it:  Central  African,  etc.,  Co.  v.  Grove,  27  W. 
R.  933;  40  L.  T.  540;  Turner  v.  Hednesford,  3  Ex.  D.  145. 

A  defendant  is  not  entitled  to  set  up  in  his  counter-claim  a  hypo- 
thetical case  for  relief  against  a  third  party:  Sackville  v.  Paccy, 
18  C.'L.  J.  14. 

A  defendant  may  not  serve  a  third  party  out  of  the  jurisdiction 
with  a  counter-claim:  Potters  v.  Miller,  31  W.  R.  858.  See,  how- 
ever, Re  Luckie,  W.  N.  1880,  12;  and  notes  to  Rule  162. 

Where  a  defendant  counter-claims  against  plaintiff  as  liable  alone, 
the  plaintiff  cannot  have  added  another  person  who,  he  alleges,  is 
also  liable  as  to  a  part  of  the  counter-claim:  Eyre  v.  Moreing,  W.  N. 
1884,  58. 

Counter-         Counter-claim  writy  where  <a  Separate  Action  would  lie.  —  In  any  case, 
claim  only  a  coimter-claim  can  only  be  set  up  where  an  action  might  be  brought: 


Tepamte 
acti??r 


Birmingham  Estates  v.  Smith,  13  Ch.  D.  506,  508. 

A  counter-claim  has  therefore  been  disallowed  where  it  set  up 
a  debt  alleged  to  have  been  incurred  by  the  plaintiff  when  an  in- 
fant and  not  ratified  under  Lord  Tenterden's  Act:  Rawley  v.  Rawley, 
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1  Q.  B.  D.  460.  So  in  an  action  by  an  administrator  for  the  balance  Rule  251. 
of  an  intestate's  banking  account,  a  debt  due  from  the  intestate 
on  a  note  which  became  due  after  his  death  was  not  allowed  to  be 
set  up,  because  an  administration  order  had  been  before  action  ob- 
tained, of  which  the  defendants  had  notice;  and  under  23  &  24  Viet. 
c.  38,  s.  14,  Equity,  would  restrain  the  defendant  from  proceeding 
on  the  note,  leaving  him  to  prove  for  it  in  the  administration  pro- 
ceedings: Newall  v.  National  Provincial  Bank  of  England,  1  C.  P.  D. 
496;  1  Charl.  Ch.  Ca.  82;  see  also  Monteith  v.  Walsh,  10  P.  R. 
162.  So  also,  where  the  claim  set  up  in  the  counter-claim  had  been 
extinguished  by  the  obtaining  of  a  judgment  in  another  Division, 
which  judgment  the  defendant  was  not  at  liberty  to  enforce  with- 
out leave,  it  was  disallowed:  Birmingham  Co.  Estates  v.  Smith,  18 
Ch.  D.  506;  see  also  Beddall  v.  Maitland,  17  Ch.  D.  174,  where  a 
counter-claim  for  damages  for  forcible  entry  under  the  Statute  of 
Richard  II.  failed,  because  that  Act  gave  no  civil  remedy.  So  also, 
where  a  counter-claim  was  by  a  surety  against  the  plaintiff  and  third 
parties  (the  debtors)  to  require  the  plaintiff  to  first  proceed  against 
the  debtors  (they  being  able  to  pay)  and  for  indemnity  from  the 
debtors,  it  was  disallowed:  Federal  Bank  v.  Harrison,  10  P.  R.  271. 

See  also  Re  Milan  Tramways  Co.,  Ex  parte  Theys,  22  Ch.  D.  122, 
affirmed  in  appeal  25  Ch.  D.  587;  followed  in  Re  CHllespie,  54  L.  J. 
Q.  B.  342;  Gathercole  v.  Smith,  7  Q.  B.  D.  626;  Beatty  v.  Hair,  10 
L.  R.  Ir.  208. 

As  to  when   a  counter-claim  is  necessary  to   enable  a  defendant  In  junction  - 
to  obtain  an  injunction  or  a  receiver  against  the  plaintiff,  see  notes 
to  sec.  58  (9)  supra,  p.  86. 

Counter-claim    When    Regarded    as    a    Separate    Action. — 

Whether  a  counter-claim  is  to  be  considered  merely  as  a  defence,  or 
as  something  like  a  separate  action,  has  been  much  discussed.  It 
is  not  an  action:  Irwin  v.  Brown,  12  P.  R.  639;  but  see  Irwin  v.  Tur- 
ner, 16  P.  R.  349,  though  by  the  terms  of  the  Rule  252  it  has  the 
same  effect  as  a  statement  of  claim  in  a  cross-action,  to  enable 
judgment  to  be  given  on  both  claim  and  counter-claim:  see 
Lumsden  v.  Winter,  8  Q.  B.  D.  650,  and  it  was  early  viewed  as  in 
the  nature  of  an  independent  action  in  dealing  with  the  question  of 
the  costs  of  it:  see  Stooke  v.  Taylor,  5  Q.  B.  D.  577;  Bainvs  v.  Brom- 
ley, 6  Q.  B.  D.  695,  and  notes  supra,  p.  427,  and  to  Rule  1130; 
Waring  v.  Pcarman,  32  W.  R.  429;  35  L.  T.  633;  and  now  in  Eng- 
land it  has  practically  been  decided  that  though  riot  a  cross-action 
everything  done  in  respect  of  the  proceedings  upon  it  must  be  treated 
as  if  it  were:  McOowan  v.  Middleton,  11  Q.  B.  D.  469;  Sykes  v. 
Sacerdoti,  15  Q.  B.  D.  425;  Anton  v.  Bo'boett,  22  Q.  B.  D.  548;  Neck 
v.  Taylor,  1893,  1  Q.  B.  560.  This  result  is  partly  based  upon  the 
amended  language  of  Eng.  (1883)  R.  199,  which  says  that  a  counter- 
claim "  shall  have  the  same  effect  as  a  cross-action,  etc."  The  cor- 
responding Ont.  Rule  252,  reads,  "  shall  have  the  same  effect  as 
a  statement  of  claim  in  a  cross-action,  etc.";  but  other  amendments 
of  the  Ontario  Rules  are  in  the  direction  of  regarding  proceedings 
on  the  counter-claim  as  independent  of  those  in  the  action:  see  notes 
to  Rules  250,  252,  255,  263,  593,  1130. 

In  Stumore  v.  Campbell,  1892,  1  Q.  B.  314,  it  was  held  that  the  judg- 
ments of  plaintiff  and  defendant  on  claim  and  counter-claim  respec- 
tively, constitute  two  independent  debts  either  of  which  may  be 
garnished,  notwithstanding  that  the  other  party's  judgment  may 
be  for  a  larger  sum.  It  would  of  course  be  otherwise  where  an 
order  is  made  to  set  off  one  against  the  other. 
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Rule  251.  A  counter-claim  has  also  been  viewed  as  a  cross-action  for  other 
purposes.  For  instance,  in  Beddall  v.  Maitland,  17  Ch.  D.  174,  it  was 
held  by  Fry,  J.,  that  a  counter-claim  is  an  independent  action,  and 
relief  may  be  given  upon  it  in  respect  of  a  cause  of  action  that  arose 
after  the  issue  of  the  writ  in  the  original  action;  and  this  view 
seems  now  established  in  England  by  decisions:  see  McGoican  v. 
Middleton,  11  Q.  B.  D.  469;  see  also  Chambe>rlain  v.  Chamberlin,  11 
P.  R.  501,  and  all  doubt  is  removed  in  Ont.  by  Rule  289. 

In  Ellis  v.  Munson,  W.  N.  1876,  253;  35  L.  T.  585,  the  Court  of 
Appeal  had  previously  held  that  such  a  counter-claim  should,  under 
Order  16  of  Eng.  R.  1875,  state  that  it  was  founded  on  facts  which 
have  arisen  since  the  action  was  brought;  and  in  1877,  in  Original 
Hartlepool  Collieries  Co.  v.  Gibb,  5  Ch.  D.  713,  Jessel,  M.R.,  had  ex- 
pressed the  opinion  that  damages  claimed  by  counter-claim  must  be 
limited  to  the  date  when  the  writ  issued. 

In  accordance  with  the  principle  of  Beddall  v.  Maitland,  it  has  fur- 
ther been  now  decided  (and  the  decision  was  confirmed  in  England 
by  an  express  Rule  Eng.  (1883)  R.  249),  that  the  discontinuance 
of  an  action  by  the  plaintiff  does  not  put  an  end  to  the  counter- 
claim: McGowan  v.  Middleton,  11  Q.  B.  D.  464,  overruling  Vavasscur 
v.  Krupp,  15  Ch.  D.  474;  The  Queen  v.  Judge  of  City  of  London  Court. 
1891,  2  Q.  B.  71;  that  a  counter-claim  may  be  revived  on  the  death 
of  the  defendant,  independently  of  the  revivor  of  the  action  Toy  the 
plaintiff:  Andrew  v.  Aitken,  30  W.  R.  701;  46  L.  T.  689;  and  that 
a  plaintiff  may  in  reply  to  a  counter-claim  set  up  a  counter-claim 
against  defendant:  Toke  v.  Andrews,  8  Q.  B.  D.  428;  see  also  19  C. 
L.  J.  162. 

Where  the  plaintiff's  claim  was  dismissed  for  default  in  compliance 
with  an  order,  the  defendant  wras  allowed  to  proceed  with  his 
counter-claim  by  motion  for  judgment  as  by  default  of  pleading 
thereto  by  the  plaintiff:  Higgins  v.  Scott,  21  Q.  B".  D.  10,  in  note 
to  Rule  593;  Roberts  v.  Booth,  1893,  1  Ch.  52;  67  L.  T.  646;  these 
cases  in  England  have  the  support  of  the  express  Rule  of  1883 
R.  249  (not  adopted  in  Ontario),  providing  that  where  the  de- 
fendant sets  up  a  counter-claim,  and  the  plaintiff's  action  beconit-s 
stayed,  discontinued  or  dismissed,  the  counter-claim  may  neverthe- 
less be  proceeded  with,  but  it  is  probable  that  in  Ontario  the  decision 
would  be  the  same  without  an  express  Rule.  See  a\so_BUcU  y. ,  Fo_y, 
9  Times,  34,  83;  Jones  v.  Macaulay,  1891,  1  Q.  B.  221. 

In  respect  to  security  for  costs  also,  a  defendant  who  sets  up  a 
counter-claim  becomes  to  some  extent  in  the  position  of  a  plaintiff 
in  a  cross-action:  Winferfteld  v.  Bradnum,  3  Q.  B.  D.  324;  and, 
when  out  of  the  jurisdiction,  was  in  one  case  ordered  to  give  security 
for  costs:  The  J.  Fisher,  2  P.  D.  115;  but  a  defendant  will  not  be 
ordered  to  give  security  where  his  counter-cliam  is  in  respect  of  the 
same  subject-matter  as  the  plaintiff's  claim:  Mapleson  v.  Masini.  5  Q. 
B.  D.  144;  see  also  Shepherd  v.  Hayball,  13  Gr.  681;  or  is  in  effect  a 
defence:  Neck  v.  Taylor,  1893,  1  Q.  B.  560;  and  where  he  admits  the 
plaintiff's  claim,  and  sets  up  a  counter-claim  founded  on  a  distinct 
claim,  he  cannot  demand  security  for  costs  from  plaintiff  if  out  of 
the  jurisdiction:  quaere,  however,  where  he  sets  up  a  counter-claim 
for  an  amount  greater  than  the  plaintiff's  claim:  see  Winterfleld  v. 
Bradnum,  supra',  see  also  notes  to  Rule  1201. 

Other  Incidents  of  a  Counter-claim.— An  order,  however, 
will  not  be  made  upon  the  counter-claim  until  the  original  claim  is 
dealt  with:  Aitkin  v.  Dunbar,  46  L.  J.  Chy.  489;  but  whether  issues 
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raised  by  the  claim  and  counter-claim  shall  be  tried  together  is  a  Rule  261. 
matter  of  convenience:  Re  Woodflne,  Thompson  v.  Woodflne,  38  L.  T 
753;  47  L.  J.  Chy.  832. 

It  is  not  necessary  that  the  amount  claimed  by  the  defendant 
should  be  equal  to  the  claim  of  the  plaintiff:  Mostyn  v.  West  Mostyn 
C'o.,  1  C.  P.  D.  145. 

Where  the  issues  of  fact  in  the  claim  and  counter-claim  were  Evidence, 
identical,  it  was  held  that  the  plaintiff  was  not  entitled  to  adduce 
in  reply  to  the  counter-claim  fresh  evidence  which  would  have  been 
material  to  the  original  case:  Green  v.  Sevin,  13  Ch.  D.  589;  see  also, 
as  to  the  evidence  where  claim  and  counter-claim  are  tried  together, 
Re  Woodflnq,  Thompson  v.  Woodflne,  38  L.  T.  753. 

Co-defendants  to  a  counter-claim  cannot  examine  one  another 
for  discovery:  Molloy  v.  Kilby,  15  Ch.  D.  162. 

Striking   Out   Counter-claim. — In   order  to  prevent  the   abuse  Striking 
of  the  extensive  powers  of  counter-claim  given  to  defendants,    the out  c.ol?n' 
Court    has    a    discretion    under   Rule    254    to    consider    whether   the 
counter-claim   should  be  proceeded  with  or  struck  out,  leaving  the 
defendant  to  make  it  the  subject  of  an  independent  action. 

There  is  jurisdiction  to  stay  proceedings  in  a  cross-action  and 
allow  the  claim  to  be  set  up  by  counter-claim  in  another  action,  yet 
it  should  only  be  done  when  the  points  at  issue  are  the  same:  Adam- 
son  v.  Tuff,  44  L.  T.  420:  see  Irwln  v.  Sperry,  11  P.  R.  220;  Conmee 
v.  C.  P.  Ry.,  11  P.  R.  149. 

Where  the  Court  was  of  opinion  that  a  counter-claim  was  not  ftowa 
fide,  and  it  contained  scandalous  charges,  it  was  struck  out:  Lee  v. 
AsJiwin,  1  Times,  291. 

Form  of  Counter-claim. — A  counter-claim  and  statement  of  de-Form, 
fence  must  be  included  in  the  same  pleading,  and  the  same  rules 
apply  in  many  respects  to  a  counter-claim  as  to  a  statement  of  claim: 
see  Holloway  v.  York,  25  W.  R.  627,  and  Form  13. 

A  counter-claim  is  subject  to  the  same  rules  as  a  claim  in  respect 
to  the  causes  of  action  which  may  be  joined,  and  therefore  a  counter- 
claim for  recovery  of  land  with  an  independent  claim  for  damages 
was  disallowed  as  contrary  to  former  Rule  341,  now  abrogated: 
Compton  v.  Preston,  21  Ch.  D.  138;  Hunter  v.  Stark,  17  P.  R.  47. 

By  the  express  terms  of  the  Rules,  the  relief  prayed  for  by  way 
of  counter-claim  must  be  specifically  stated:  Rule  273;  and  the  facts 
supporting  each  cause  of  action  are,  as  far  as  may  be,  to  be  kept 
distinct:  Rule  274;  but  a  counter-claim  under  the  Ontario  Act  and 
Rules  is  not  governed  by  as  strict  regulations  as  in  England.  Rules 
10  and  20  of  the  English  Order  19  (of  1875),  were  not  adopted  here. 
Rule  10,  (1883)  R.  243,  provides,  that  "  where  any  defendant  seeks 
to  rely  upon  any  facts  as  supporting  a  right  of  set-off  or  counter- 
claim, he  shall,  in  his  statement  of  defence,  specifically  state  that 
he  does  so  by  way  of  set-off  or  counter-claim."  Under  this 
Rule  a  defendant  is  not  allowed,  in  England,  to  mix  the 
facts  supporting  his  counter-claim,  indiscriminately  with  those 
constituting  his  defence.  Where  a  pleading  was  headed  "  state- 
ment of  defence  and  counter-claim,"  and  set  forth  in  thirteen 
paragraphs  facts  on  which  the  defendant  relied  for  his  de- 
fence without  making  any  reference  to  counter-claims,  and  con- 
cluded in  the  fourteenth  paragraph  with  a  claim  by  way  of  counter- 
claim for  damages,  it  was  held  by  Fry,  J.,  to  be  not  a  proper  coun- 
ter-claim, and  was  dismissed:  Crowe  v.  Barnicot,  6  Ch.  D.  753;  see 
J.A.— 28 
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Rule  252.  also  Hillman  v.  Mayhew,  24  W.  R.  485;  but  the  same  Judge  after- 
wards qualified  his  decision  in  another  case,  and  held  that  it  is  not 
necessary  that  a  set-off  or  counter-claim  should  have  a  separate 
heading,  or  be  separated  by  a  marked  line  from  the  defence,  or 
that  paragraphs  containing  the  facts  relied  on  should  be  separately 
numbered:  Lees  v.  Patterson,  26  W.  R.  399;  7  Ch.  t>.  806. 

The  necessity  for  strict  compliance  with  the  above  Rule  10,  of  the 
English  Orders,  may  have  been  partly  due  to  the  principle  of  the 
English  system  in  regard  to  admissions  (see  note  to  Rule  272),  and 
to  the  above  mentioned  Rule  20,  (1883)  R.  213,  which  requires  the 
plaintiff  to  deal  specifically  in  his  reply  with  each  allegation  in  the 
counter-claim  of  which  he  does  not  admit  the  truth. 

The  result  under  the  English  Act  is,  therefore,  that  though  the 
statement  of  defence  and  counter-claim  may  be  combined  in  the 
same  document,  they  are  quite  distinct  pleadings.  The  paragraphs 
of  the  document,  may  be  numbered  consecutively;  and  the  counter- 
claim need  not  be  separated  from  the  defence  by  any  marked  line 
or  separate  heading;  but  it  is  necessary  that  all  the  facts  which  the 
defendant  relies  upon  by  way  of  counter-claim  should  appear  in  that 
part  of  the  document  which  in  fact  constitutes  the  counter-claim; 
and  it  is  not  enough  if  the  facts  be  found  scattered  through  the  de- 
fence and  counter-claim.  If  the  facts  relied  on  by  way  of  defence 
are  also  relied  upon  to  support  the  counter-claim,  they  may  be 
incorporated  in  the  counter-claim  by  reference  to  the  paragraph  in 
which  they  are  set  forth  in  the  defence:  Birmingham  Estates  Co.  v. 
Smith,  13  Ch.  D.  506. 

The  result  under  the  Ontario  Act  would  seem  to  be,  that  it  is  not 
necessary,  by  separate  numbering  of  paragraphs,  headings,  or 
otherwise,  to  distinguish  the  defence  from  the  counter-claim.  It 
should  be  sufficient  if  the  facts  on  which  the  defendant  relies, 
whether  by  way  of  defence  or  counter-claim,  are  concisely  stated 
and  without  prolixity:  Rule  268,  keeping,  as  far  as  may  be,  separate 
and  distinct,  the  facts  relating  to  several  and  distinct  causes  of 
action  relied  on  by  way  of  counter-claim:  see  Rule  274.  A  prayer 
for  the  counter-relief  desired  should  be  added:  Rule  273.  Then  by 
analogy  to  the  decisions  in  Watson  v.  Hawkins,  24  "W.  R.  884,  if  the 
facts  stated  show  either  a  defence,  or  a  right  to  any  relief  prayed 
for  by  way  of  counter-claim,  the  defendant  should  be  entitled  to  the 
benefit  of  such  defence  or  to  such  relief:  see  also  Newell  v.  National 
P.  Bank,  1  C.  P.  D.  501.  If  relief,  by  way  of  counter-claim,  whether 
general  or  otherwise,  is  not  asked,  it  will  be  taken  that  it  is  not 
wanted:  Holloway  v.  Yorfc,  supra. 

A.  form  of  counter-claim  is  given  in  the  App.  No.  13. 


Judgment 
where 
counter- 
claim 
set  up. 


.  A  counter-claim  shall  have  the  same  effect  as  [a 
statement  of  claim  in]  a  cross  action,  so  as  to  enable  the 
Court  to  pronounce  a  final  judgment  in  the  same  action, 
both  on  the  original  and  the  counter-claim.  Con.  Rule 
373,  last  part. 

Same  as  Eng.  R.  1875,  O.  19,  r.  3,  except  that  that  Rule  com- 
menced, "  Such  set-off  or  counter-claim  shall,  etc."  The  Eng.  (1883) 
R.  199  is  the  same  as  the  Rule  of  1875  except  that  it  omits  the  words 
above  in  brackets,  as  to  the  effect  of  which  omission  see  note 
supra,  p.  431,  and  McQowan  v.  Middleton,  11  Q.  B.  D.  464. 

See  notes  to  Rule  251. 
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253.  Where  a  counter-claim  is  established  against  the 
plaintiff's  claim,  the  Court  may,  if  the  balance  is  in  favour  Judgment 
of  the  defendant,  give  judgment  for  the  defendant  f  or 

such  balance,  or  may  otherwise  adjudge  to  the  defendant  claim. 
such  relief  as  he  may  be  entitled  to  upon  the  merits  of  the 
case.     Con.  Rule  375. 
Substantially  the  same  as  the  Eng.  (1883)    R.  250. 

"  Balance  in  Favour  of  the  Defendant."  —  These  words  mean 
the  balance  upon  the  hearing  of  the  action:  Rolfe  v.  McLaren,  3  Ch.  D. 
106.  Judgment  upon  the  counter-claim  may  give  the  defendant  com- 
plete relief  as  in  an  independent  action,  by  ordering  payment  of 
any  balance  found  in  his  favour:  Staples  v.  Young,  2  Ex.  D.  324;  or 
by  awarding  to  him  such  other  relief  as  he  may  be  entitled  to.  In 
Horrocks  v.  Rigby,  26  W.  R.  714,  a  defendant,  who  had  purchased 
the  entirety  of  a  leasehold,  resisted  a  claim  against  him  for  specific 
performance  of  a  contract  for  sale  of  a  moiety  of  the  leasehold;  he 
was  also  mortgagee,  and  in  the  latter  capacity,  as  alternative  relief 
by  way  of  counter-claim,  he  called  upon  the  plaintiff  to  redeem  him, 
and  it  was  held  that  he»was  so  entitled,  with  costs  as  of  a  fore- 
closure suit. 

As  to  costs,  where  a  balance  is  found  in  favour  of  the  defendant, 
and  in  other  cases  of  claims  and  counter-claims  tried  together,  see 
Staples  v.  Young,  supra;  Blake  v.  Appleyard,  3  Ex.  D.  195;  Potter  v. 
Chambers,  4  C.  P.  D.  69  and  457;  Chatfleld  v.  Sedgewick,  /&.,  p.  459; 
Baines  v.  Bromley,  6  Q.  B.  D.  197,  691  and  notes  to  Rule  1130. 

Where  the  plaintiff  claimed  £49  12s.  and  defendant  admitted  the 
claim  and  counter-claimed  for  £75,  and  judgment  was  given  for  the 
plaintiff  on  his  claim  and  for  defendant  for  £40  on  his  counter-claim,  it 
was  ordered  that  the  plaintiff  should  have  costs  of  his  claim,  and  the 
defendant  costs  of  his  counter-claim,  which  was  interpreted  to  mean 
that  the  plaintiff  should  have  costs  up  to  the  delivery  of  the 
defence,  and  the  defendant  his  costs  after  that  time:  Bowker  v. 
Kesteven,  47  L.  T.  545. 

Judgment  will  usually  be  entered  for  the  balance:  see  Shrapnel  v. 
Laing,  20  Q.  B.  D.  338;  Griffiths  v.  Patterson,  22  L.  R.  Ir.  656;  but 
the  judgment  may  be  for  the  plaintiff  upon  the  claim,  and  for  de- 
fendant upon  the  counter-claim:  /&.  The  form  in  which  the  judgment 
is  entered  does  not  affect  the  mode  of  taxing  the  costs,  which  will 
depend  upon  whether  the  counter-claim  could  or  could  not  be 
pleaded  as  a  set-off:  see  Shrapnel  v.  Laing,  supra,  and  other  cases  in 
note  to  Rule  1130;  it  probably  would  affect  the  right  of  a  third  person 
to  garnish  either  debt  separately,  as  to  which  see  Stumore  v.  Camp- 
bell, 1892,  1  Q.  B.  314. 

As  to  the  effect  of  a  solicitor's  lien  upon  the  right  to  a  set-off,  see 
notes  to  Rule  1165. 

A  charging  order  in  favour  of  a  solicitor  under  Rule  1129  will  be 
limited  to  the  balance  actually  recovered:  Westacott  v.  Sevan,  1891, 
1  Q.  B.  774. 

254.  Where  a  defendant  sets  up  a  counter-claim,  if  the  striking 
plaintiff,  or  any  other  person  named  in  manner  hereinafter  JS>ciaim 
mentioned  (a)  as  party  to  such  counter-claim,  contends 
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Rule  254.  that  the  claim  thereby  raised  ought  not  to  be  disposed  of 
by  way  of  counter-claim,  but  in  an  independent  action,  he 
may,  at  any  time  [before  trial,]  apply  to  the  Court  or  a 
Judge  for  an  order  that  such  counter-claim  be  excluded; 
and  such  order  may  be  made  as  may  seem  just.  Con.  Rule 
374;  Eules  23rd  June,  1894,  1320. 

The  Eng.  (1883)  R.  248,  is  substantially  the  same,  except  that  it 
has  "  before  reply  "  instead  of  the  words  "  before  trial,"  in  brackets 
above. 

(a)  The  reference  is  really  to  Rule  248.  The  words  "hereinafter 
mentioned  "  come  from  Rules  23  June,  1894  (1320),  which  substi- 
tuted them  for  "  aforesaid,"  correcting  an  oversight  in  the  Con. 
Rules,  1888,  due  to  the  placing  of  Con.  Rule  374  before  Con.  Rule 
376.  A  similar  oversight  has  occurred  in  the  present  consolidation, 
in  which  the  former  Rule  37G  (now  Rule  248)  has  been  placed  before 
Con.  Rule  374  (now  Rule  254),  without  changing  the  words  "  herein- 
after mentioned." 

Excluding  Counter-claims. — For  the  ^principles  upon  which  the 
Court  acts  in  excluding  counter-claims,  see  Naylor  v.  Farrer,  infra, 
Padwiclc  v.  Scott,  2  Ch.  D.  736;  Dear  v.  Sworder,  4  Ch.  D.  476;  Har- 
ris v.  Gamble,  6  Ch.  D.  748;  Birmingham  Estates  v.  Smith,  13  Ch.  D. 
506;  Rvtherham  v.  Priest,  28  W.  R.  277;  also  the  examples  infra. 

An  application  under  this  Rule  may,  in  England,  be  made  in  Court: 
see  Dear  v.  Sworder,  4  Ch.  D.  476;  Huygoiw  v.  Tweed,  10  Ch.  D.  359; 
but,  as  a  general  thing,  should  be  made  in  Chambers:  see  Naylor  v. 
Farrer,  26  W.  R.  809;  and  Coe's  Prac.  in  Cham.  78.  In  Ontario  it 
may,  and  usually  should,  be  made  before  the  Master  in  Chambers  or 
other  officer  having  like  jurisdiction:  see  Rule  6  (a).  It  is  to  be  made 
before  trial.  In  Lynch  v.  Macdonald,  37  Ch.  D.  22,  it  was  said  tliat 
it  was  too  late  to  apply  after  reply  (the  period  fixed  by  the  Eng. 
Rule),  but  doubtless  also  ai;  the  trial  the  Judge  has  power  to  deal 
with  the  pleadings  and  the  action  as  he  may  deem  proper:  see 
Barber  v.  Blaiberg,  19  Ch.  D.  473. 

The  decision  of  a  Judge  under  this  Rule,  if  appealed  from,  will 
rarely  be  interfered  with:  Huggons  v.  Tweed,  10  Ch.  D.  359. 

In  Naylor  v.  Farrer,  Jessel,  M.R.,  said  that,  in  his  opinion,  under 
the  English  Rule,  a  defendant  might  set  up  any  number  of  cross- 
claims.  There  was  no  limit  laid  down  in  that  Rule  either  to  their 
number  or  nature;  but  it  was  left  to  the  discretion  of  the  Court  or  a 
Judge  to  limit  them,  otherwise  fifty  causes  of  action  of  the  most  di- 
verse nature  might  be  joined  together  and  set  up,  and  witnesses  of  all 
kinds  called  in  support  of  each.  How  would  it  be  possible  for  the 
Court  to  try  all  those  in  one  action?  There  must  also  be  some  limit 
to  the  character  of  the  claim  set  up.  Suppose,  for  instance,  an 
action  for  account  brought  by  a  surviving  partner  against  the  widow, 
who  was  also  the  executrix  of  the  other,  to  which  the  widow  set  up 
a  counter-claim  for  damages  for  breach  of  promise  of  marriage, 
could  that  be  said  to  be  a  counter-claim  which  could  be  conveniently 
disposed  of  in  the  pending  action?  It  was  impossible.  The  Judge 
must  exercise  the  discretion  given  to  him  by  the  Rule  in  allowing 
or  rejecting  a  counter-claim. 
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In  Bartholomew  v.  Rawlings,  W.  N.  187C,  5G;  2  Charl.  Ch.  Ca.  32,  Rule  264. 
Archibald,  J.,  said:  "There  is  no  doubt  whatever  that  a  defendant} 
is  entitled  to  set  up  any  counter-claim  that  is  not  so  incongruous  as 
to  be  incapable  of  being  conveniently  tried  with  the  original  claim." 
The  question  of  the  convenience  of  trial  depends  greatly  upon 
whether  the  subject  of  the  counter-claim  is  germane  to  the  subject 
of  the  action.  But  though  a  counter-claim  be  not  in  relation  to 
matters  foreign  to  the  subject  of  the  action,  still  the  fact  that  it  will 
necessitate  a  long  account,  and  thus  unduly  delay  the  action,  may 
furnish  grounds  for  excluding  it:  Gray  v.  Webb,  21  Ch.  D.  802.  See 
also  Delobbel-Flipo  v.  Varty,  1893,  1  Q.  B.  663;  Hawkins  v.  Mybrea,  8 
Times.  91. 

In  Canadian  Securities  Co.  v.  Prentice,  9  P.  R.  329,  Cameron,  J., 
said:  "I  have 'assumed  that  allowing  or  disallowing  a  counter-claim 
where  third  parties  are  to  be  brought  in,  is  matter  of  discretion,  not 
of  course  to  be  exercised  arbitrarily,  but  upon  consideration  of  all 
the  circumstances,  including  rights  involved  in  the  counter-claim 
and  the  question  of  delay  and  convenience  of  trial.  In  jury  cases 
there  can  be  no  question  that  much  difficulty  may  arise  by  the 
mixing  up  of  different  claims— if  I  may  use  the  term  "  mixing  "  in 
such  connection — and  cross  or  counter-claims  in  the  same  action; 
and  unless  the  clear  legal  rights  of  the  defendant  for  his  protection 
against  the  plaintiff's  action  would  seem  to  require  it,  counter-claims 
ought  not  to  be  favoured." 

A  counter-claim  for  damages  arising  out  of  the  same  subject 
matter  or  contract  as  the  plaintiff  is  proceeding  upon,  is  therefore  in 
general,  proper.  So  also  a  counter-claim  in  the  nature  of  a  cross 
demand,  pecuniary  or  otherwise,  unconnected  with  the  subject 
matter  of  the  plaintiff's  claim,  provided  there  is  no  inconvenience  in 
having  a  trial  of  both  in  the  same  action. 

A  counter-claim,  like  any  other  pleading,  may  be  struck  out  for 
scandal,  or  if  it  tend  to  prejudice  or  embarrass  the  fair  trial  of  the 
action:  Rule  298;  or  if  it  be  frivolous  or  vexatious:  Rule  261.  See 
also  Lee  v.  AsJiwin,  1  Times,  291. 

Counter-claims    Allowed. — Examples. — The  following  are  ex-Counter- 
amples  of  counter-claims  allowed  to  be  set  up  as  raising  questions  claims 
which   can  conveniently  be  tried  with  the  plaintiff's   claim   in  thea  oweo< 
action: 

Action  by  a  stock-broker  for  price  of  shares.  Counter-claim  for 
fraudulent  misrepresentations  as  to  the  value  of  the  shares:  Anon., 
1  Charl.  Ch.  Ca.  73;  Evans  v.  Oann,  W.  N.  1875,  199;  1  Charl.  Ch. 
Ca.  70;  see  also  Lee  v.  McMahon,  2  Ont.  654. 

Action  for  price  of  iron.  Counter-claim  for  inferiority  of  iron: 
Anon.,  1  Charl.  Ch.  Ca.  73;  or  non-delivery  of  part:  Midland  Ry.  Co. 
v.  Ontario  Rolling  Mills,  2  Ont.  1. 

Action  for  price  of  coals.  Counter-claim  for  non-delivery  of 
balance  of  coals:  Norton  v.  Merriman,  W.  N.  1875,  219;  1  Charl.  Ch. 
Ca.  80;  see  Fulton  v.  U.  C.  Furniture  Co.,  32  C.  P.  422;  20  C. 
L.  J.  11. 

Action  for  negligent  construction  of  ship.  Counter-claim  for  extras 
due  beyond  the  contract  price:  Trinacria  v.  Richardson,  W.  N.  1875, 
219;  1  Charl.  Ch.  Ca.  74. 

Action  by  builder.  Counter-claim  for  breach  of  covenant  in  build- 
ing contract:  Trevena  v.  Watts,  W.  N.  1875,  250;  1  Charl.  Ch.  Ca.  79. 
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Rule  254. 

Counter- 
claim 
allowed. 


Action  by  lessor  for  rent.  Counter-claim  for  an  alleged  debt  and 
damages  for  non-performance  of  lessor's  agreement:  Aticood  v.  Miller, 
W.  N.  1876,  11;  1  Charl.  Ch.  Ca.  82;  see  Atkinson  v.  Ellison,  TV.  N. 
1875,  199;  1  Charl.  Ch.  Ca.  69. 

Action  of  ejectment  for  non-payment  of  rent.  Counter-claim  for 
rectification  of  lease  so  as  to  state  terms  by  which  no  rent  would  be 
due:  Carew  v.  Christopher,  10  L.  R.  Ir.  38. 

Action  of  ejectment  by  heir  against  widow.  Counter-claim  for 
dower:  Glass  v.  Glass,  9  P.  R.  14. 

Action  for  recovery  of  land  and  mesne  profits.  Counter-claim  for 
damages  for  illegal  distress  against  plaintiff  and  his  bailiff:  I)ock- 
stader  v.  Phipps,  9  P.  R.  204. 

A  counter-claim  was  allowed  claiming  against  an  assignee  a  set-off 
of  damages  due  from  the  assignor:  Young  v.  Kitchen,  3  Ex.  D.  127; 
Exchange  Bank  v.  Stinson,  32  C.  P.  158;  see  Pellas  v.  Neptune  Marine 
Ass.  Co.,  5  C.  P.  D.  34. 

Where  A.  sued  B.  on  a  bill  and  B.  defended  by  alleging  that  A. 
was  really  trustee  for  C.  who  owed  B.  money;  B.  was  allowed  to 
bring  in  C.  and  claim  set-off:  Macdonald  v.  Bod€,  TV.  N.  1876,  23; 
but  this  case  was  disapproved  of  in  Tagart  v.  Marcus,  36  TV.  R.  469; 
see  infra,  p.  440. 

Action  to  establish  a  will.  Counter-claim  propounding  two  earlier 
wills,  under  which  defendant  claimed  in  the  event  of  the  last  in 
date  being  invalid:  Appleman  v.  Appleman,  12  P.  R.  138. 

Action  by  an  executor  for  detention  of  the  goo'ds  of  his  testator. 
Counter-claim  for  funeral  expenses  paid  by  the  defendant,  and  a  debt 
due  to  him  from  the  testator  before  his  death:  Watkin  v.  Newcomcn, 
1  Cab.  &  El.  113. 

Action  for  the  recovery  of  land.  Counter-claim  for  damages  in 
respect  of  a  trespass  by  the  plaintiff  on  the  lands  in  question,  and  for 
an  assault:  Goring  v.  Cameron,  10  P.  R.  496. 

Action  by  lessor  for  ejectment  and  forfeiture  of  lease.  Counter- 
claim for  relief  from  the  forfeiture:  Wardens  of  Cholmcley's  School  v. 
Swell,  1893,  2  Q.  B.  254;  69  L.  T.  118. 

Action  for  money  lent.  Counter-claim  for  money  paid  by  de- 
fendant, and  for  work  done  by  him  for  the  plaintiff  and  another 
(without  joining  the  other  person):  Eyre  v.  Mo-rein  <j,  TV.  X. 
1884,  58. 

Action  by  executors  to  charge  a  married  woman's  estate  with  a 
debt  to  their  testator.  Counter-claim  by  her  and  her  husband,  also 
a  defendant,  for  money  belonging  to  the  wife,  not  part  of  her 
separate  estate,  and  for  chattels  in  the  possession  of  the  testator  at 
his  death,  and  alleged  to  be  the  property  of  the  husband:  Hodson  v. 
Mochi,  8  Ch.  D.  569. 

Action  by  cestuis  que  trustent  against  a  surviving  trustee  to  make 
good  purchase  money  of  testator's  share  of  a  partnership  business, 
allowed  to  remain  outstanding.  Counter-claim  to  be  indemnified  by 
all  cestuis  que  trustent  including  the  plaintiffs,  as  the  retention  of  the 
money  by  the  surviving  partner  was  by  their  consent:  Re  Holmes, 
Wright  v.  Weatherhead,  TV.  N.  1883,  110. 

Action  propounding  will  of  defendant's  wife,  who  had  obtained  a 
protection  order.  Counter-claim  to  set  aside  the  protection  order  ns 
fraudulent,  pronounce  against  the  will,  and  for  letters  of  adminis- 
tration: Mudge  v.  Adams,  50  L.  J.  Pro.  49;  17  C.  L.  J.  369. 
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A  mortgagor  was  allowed  to  set  up,  in  a  foreclosure  suit,  a  claim  Rule  264. 
to  open  signed  accounts:  Eyre  v.  Hughes,  2  Ch.  D.  148. 

A  County  Court  judgment  was  allowed  to  be  set  off  against  a 
judgment  of  a  Superior  Court:  Sandys  v.  Louis,  W.  N.  1875,  249; 
1  Charl.  Ch.  Ca.  81. 

Action  by  a  trustee  in  bankruptcy  for  unpaid  price  of  a  chattel 
purchased  from  the  bankrupt.  Counter-claim  for  fraudulent  repre- 
sentation made  by  the  bankrupt  on  the  sale:  Jack  v.  Kipping,  9  Q. 
B.  D.  113. 

M.  and  C.  are  partners  with  B.  in  London  and  Honduras;  the  two 
lirms  are  separate.  Actions  by  M.  and  C.  against  the  London  firm 
as  agents  of  the  Honduras  firm  for  an  account.  B.  had  a  decree  in 
Honduras  for  the  taking  of  partnership  accounts  there,  and  the 
London  firm  asked  by  counter-claim  for  the  accounts  of  the 
Honduras  firm  to  be  taken:  Mutrie  v.  Binney,  35  Ch.  D.  614;  36 
W.  R.  131. 


Counter-claims    Disallowed—  Examples:—  Counter-claims    wil 

be  set  up  which  cannot  be  the  subject  of  an  action:  see  Rawley  v.  aii0wed. 
Rawley,  and  other  cases,  p.  430,  or  which  raise  questions  not  cap- 
able of  being  conveniently  tried  in  the  action. 

The  following  are  examples  of  counter-claims  held  not  capable  of 
being  conveniently  tried  in  the  action: 

In  an  action  of  assault  and  battery,  Quain,  J.,  said  that  he  would 
not  allow  a  counter-claim  to  be  set  up  for  seduction  of  the  defen- 
dant's daughter:  Cappeleus  v.  Brown,  W.  N.  1875,  231;  1  Charl.  Ch. 
Ca.  77. 

Action  for  assault.  A  counter-claim  for  breach  of  agreement  tq 
repair  a  house  was  struck  out,  though  an  endeavour  was  made  to 
connect  the  causes  of  action  by  showing  that  the  parties  were  talk- 
ing about  the  state  of  the  house  at  the  time  of  the  assault:  Lee  v. 
Colyer,  W.  N.  1876,  8;  1  Charl.  Ch.  Ca.  86. 

Action  for  libel  consisting  in  the  circulation  of  a  letter  by  defendant 
among  the  shareholders  of  a  colliery  company.  The  plaintiff  was  one 
of  the  directors  in  the  company,  who  were  charged  in  the  letter  with 
conspiracy  and  fraud.  Counter-claim  for  damages  for  loss  sustained 
in  respect  of  shares  bought  on  false  representations.  Lindley,  J., 
said:  "  This  is  one  of  those  cases  where  it  would  be  very  difficult  to 
keep  the  jury  from  mixing  up  the  two  claims."  The  counter-claim 
was  therefore  struck  out  without  prejudice  to  any  action  defendant 
might  bring,  and  the  plaintiff  was  put  on  terms  not  to  issue  execu- 
tion on  any  judgment  he  might  obtain  without  leave  of  the  Court  or 
a  Judge:  Nicholson  v.  Jackson,  W.  N.  1876,  38;  2  Charl.  Ch.  Ca.  37. 

Action  for  slander.  Counter-claim  for  assault  which  was  also 
pleaded  in  mitigation  of  damages  for  the  slander:  Greer  v.  Hunter, 
11  C.  L.  T.  281. 

Action  for  the  specific  performance  by  S.  of  an  agreement  for 
purchase  by  him  of  certain  patent  rights.  H.  and  N.,  who  were 
made  co-defendants  as  claiming  some  interest  in  the  subject-matter 
of  the  contract,  alleged  that  the  plaintiff  had  agreed  to  sell  to  them, 
and  not  to  S.,  and  that  they  had  afterwards  agreed  to  sell  to  S.  By 
counter-claim  H.  and  N.  asked  for  specific  performance  by  the  plain- 
tiff of  his  agreement  with  them,  and  by  S.  of  his  subsequent  agree- 
ment with  them.  The  counter-claim  was  excluded:  McLay  v.  Sharp, 
W.  N.  1877,  216. 
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Rule  254.  Action  against  trustees  of  a  settlement  for  breach  of  trust. 
Counter-claim  against  the  husband  of  a  plaintiff  (also  a  plaintiff)  for 
£45,  due  on  a  bill  of  exchange:  Fendall  v.  O' 'Council,  52  L.  T.  538. 

Action  for  protection  of  a  trust  fund.  Counter-claim  for  libel: 
8.  African  Republic  v.  Compagnie  Franco-Beige,  1897,  2  Ch.  487. 

Action  against  an  indorser  on  a  promissory  note.  'Defence,  that  it 
was  to  be  paid  out  of  a  certain  agency  in  which  the  defendant  and 
the  maker  of  the  note  were  engaged,  and  that  the  plaintiff  by  libel 
and  slander  of  the  defendant  had  prevented  that  business  from  going 
on.  Counter-claim  for  damages  for  the  libel  and  slander:  Central 
Bank  v.  Osborne,  12  P.  R.  160. 

Action  of  trover  and  for  goods  sold  and  delivered.  Defendant 
was  not  allowed  to  set-off  a  claim  against  a  third  party,  though  such 
third  party  was  the  principal  of  the  plaintiff:  Tagart  v.  Marcus,  3(3 
W.  R.  469. 

Action  for  foreclosure.  Counter-claim  for  damages  by  reason  of 
false  and  depreciative  statements  in  regard  to  the  value  of  the 
mortgaged  premises:  Odell  v.  Bennett,  13  P.  R.  10;  see  also  Lynch  v. 
Macdonald,  37  Ch.  D.  227. 

Action  to  recover  land  for  non-payment  of  rent.  Counter-claim  not 
connected  with  plaintiff's  demand,  in  the  absence  of  special  circum- 
stances disallowed:  Hildidge  v.  O'Farrell,  8  L.  R.  Ir.  158. 

Action  by  A.  against  B.  for  trover  of  goods  which  C.  assigned  by 
bill  of  sale  to  A.,  and  which  B.  had  seized.  Counter-claim  by  B. 
alleging  a  bill  of  sale  from  C.  to  him  and  claiming  relief  against  C. 
upon  it.  So  far  as  claim  against  C.  was  concerned,  it  was  held  not 
sufficiently  connected  with  the  original  cause  of  action:  Barber  v. 
Blaiberg,  19  Ch.  D.  473. 

Action  for  specific  performance  by  vendor  against  purchaser. 
Counter-claim  for  a  comparatively  small  amount  of  money  owing, 
as  the  result  of  an  account,  by  plaintiff  to  defendant,  and  which 
the  latter  claimed  to  set-off  against  the  purchase  money.  Counter- 
claim excluded  as  irrelevant  to  original  claim,  and  because  it  would 
be  inexpedient  to  try  the  two  claims  together,  and  would  unduly 
delay  the  action  to  investigate  the  account:  Gray  v.  Webb,  21  Ch.  D. 
802. 

Action  by  liquidator  for  calls  against  a  newspaper  proprietor. 
Counter-claim  for  price  of  advertisements  and  damages:  Government 
Security  Invest.  Co.  v.  Demfrey,  50  L.  J.  Q.  B.  199. 

Action  for  damages  for  negligence.  Counter-claim  for  libel:  Mc- 
Lean v.  Hamilton  Street  Ry.  Co.,  11  P.  R.  193. 

Action  by  a  trustee  in  bankruptcy  of  L.  &  Co.  Counter-claim  not 
against  the  firm  but  against  L.  only:  Baker  v.  Gent,  9  Times,  159. 

Action  on  promissory  note.  Counter-claim  that  plaintiff  had  con- 
spired with  third  persons,  added  as  defendants  by  counter-claim, 
to  keep  certain  moneys  instead  of  applying  them  on  the  note,  and 
praying  that  new  defendants  might  be  ordered  to  account  therefor: 
General  Electric  Co.  v.  Victoria  E.  L.  Co.,  16  P.  R.  529. 

Separate  Trial  of  Counter- claim. — Where  a  counter-claim  Is 
not  excluded,  it  is  still  a  question  of  convenience  and  in  the  discre- 
tion of  the  Court,  whether  the  action  and  counter-claim  should  be 
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tried  together  or  separately:  Re  Woodfine,  Thompson  v.  Woodfine,  47  Rule  255. 
L.  J.  Chy.  832;  38  L.  T.  753. 

255.   Where  a  defendant  does  not  dispute  the  plaintiff's  stay  of 
claim  and  sets  up  no  defence  thereto,  but  sets  up  a  counter-  Fngs  on  un- 
claim,  the  Court  or  a  Judge  may  stay  proceedings  respect-  ciafmte< 
ing  the  plaintiff's  claim  until  the  counter-claim  is  disposed  gf^J1^ 
of  upon  such  terms  as  may  seem  iust.    New.  counter- 

J  claim. 

This  Rule  is  new,  and  was  introduced  to  prevent  the  obvious  in- 
justice of  permitting  the  plaintiff  to  sign  judgment  and  enforce  pay- 
ment from  a  defendant,  though  in  the  end  the  latter  might  establish 
a  counter-claim  entitling  him  to  a  balance  upon  the  claim  and 
counter-claim  taken  together. 

8.  REPLY  AND  SUBSEQUENT  PLEADINGS. 

At  Common  Law,  no  time  was  limited  for  reply;  but  the  defendant 
might  compel  a  reply  by  giving  with  his  plea  notice  to  reply  in  four 
days,  otherwise  judgment.  In  Chancery,  replication  was  required  to 
be  filed,  or  the  cause  set  down  to  be  heard  on  bill  and  answer,  or 
motion  for  decree,  within  one  month  after  the  filing  of  the  last 
answer  of  all  the  defendants:  Chy.  O.  152;  otherwise  the  defendant 
might  move  to  dismiss:  Chy.  O.  273. 

At  Common  Law,  the  replication  was  either  a  simple  joinder  of 
issue,  or  set  ap  special  matter,  according  to  the  form  of  the  previous 
pleas.  In  Chancery,  the  Gen.  Ords.  150  and  151  made  provision  for 
admissions  in  the  replication  of  facts  set  forth  in  the  answer;  but  in 
practice,  admissions  were  seldom,  if  ever,  made  in  that  way;  and 
the  replication  was  merely  a  formal  joinder  of  issue  which  closed  tne 
pleadings.  If  the  plaintiff  wished  to  reply  special  matter,  that  could 
only  be  done  by  an  amendment  of  the  bill:  Cox  v.  Keating,  6  'P. 
R.  316. 

In  Williamson  v.  L.  &  N.  W.  Ry.  Co.,  12  Ch.  D.  at  p.  790;  Hall,  V.C., 
said:  "When  the  Rules  were  prepared,  the  view  was  taken  that, 
after  defence  new  matter  should  generally  be  introduced  by  way  of 
amendment,  and  that  is,  in  my  opinion,  the  more  consistent  course, 
but  it  has  not  been  in  fact  always  enforced  as  the  rule  under  the 
General  Orders."  The  tendency  of  the  English  authorities  seems, 
however,  to  be  towards  the  Common  Law  plan  of  alleging  in  a  reply 
any  new  matter  on  which  the  plaintiff  relies  by  way  of  confession 
and  avoidance:  see  Hall  v.  Eve,  4  Ch.  D.  341;  46  L.  J.  Chy.  145;  35 
L.  T.  926;  25  W.  R.  177.  Under  the  Ontario  Rules  of  pleading  the 
plaintiff  may  either  reply,  or  amend  his  statement  of  claim.  All 
the  forms  of  reply  given  in  the  Appendix  to  the  original  Rules  were 
prefaced  by  a  note  to  the  effect  that  the  form  of  reply  given  was  to 
be  used  where  the  plaintiff  does  not  introduce  into  his  statement  of 
claim,  by  way  of  amendment,  the  allegations  necessary  by  way  of 
reply  to  the  defence;  and,  in  the  cases  in  which  forms  of  replies  were 
given,  the  mode  in  which  the  matter  in  reply  might  be  introduced 
into  the  statement  of  claim  by  amendment  was  also  given:  see  Rule 
290.  Examples  of  pleadings  are  not  now  given  in  the  Appendix, 
but  see  Nos.  60,  65,  67,  76,  79  and  83,  of  the  Con.  Rules  of  1888. 
Where  a  reply  is  used  it  may  traverse  the  allegations  made  in  the 
defence,  or  confess  and  avoid  them,  or  both:  Hall  v.  Eve,  supra. 
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Rule  256.  A  reply  must  not  set  up  new  claims;  or  refer  to  an  independent 
document  as  containing  facts  on  which  the  pleader  relies,  without 
properly  setting  out  such  document  as  part  of  the  reply;  and,  like 
other  pleadings,  it  must  not  state  evidence,  argument,  or  conclu- 
sions of  law:  see  Rule  268,  and  Williamson  v.  L.  &  N.  W.  Ry.  Co.,  12 
Ch.  D.  790,  and  Collambell  v.  Flight,  W.  N.  1877,  125. 

A  reply  is  to  be  delivered  within  three  weeks  after  the  last  of  the 
defences:  Rule  256. 

As  to  reply  and  a  defence  to  a  counter-claim,  see  Rules  250  and  290. 
As  to  the  further  defence  to  a  counter-claim  founded  on   matter 
arising  after  the  defence,  see  Rule  292. 

Delivery  of  256.  A  plaintiff  shall  deliver  his  reply,  if  any,  within 
3  weeks  after  the  defence  or  the  last  of  the  defences  has 

been  delivered,  unless  the  time  is  extended  by  the  Court  or 
.^  judge>    Con<  Eule  381> 

Same  as  Eng.  (1883)    R.  276. 

The  last  of  the  defences  means  the  last  defence  of  all  the  defences: 
see  Collett  v.  Preston,  3  Mac.  &  G.  432;  Arnold  v.  Arnold,  9  Beav. 
206;  Bertolacci  v.  Johnstone,  2  Ha.  633;  Chy.  O.  152;  and  Ainbroise  v. 
Evelyn,  11  Ch.  D.,  at  p.  762. 

Vacations  are  not  reckoned  in  computing  the  time:  Rule  352.  As 
to  extending  the  time,  see  notes  to  Rules  243,  246  and  353. 

Delivery  after  Time. — Under  the  English  practice  a  reply  deliv- 
ered after  three  weeks,  and  without  an  extension  of  time  is  irregu- 
lar and  may  be  set  aside,  the  pleadings  having  become  closed:  (see 
Rule  262):  Webb  v.  Kerr,  14  L.  R.  Ir.  294;  and  where  a  reply  was  deliv- 
ered without  leave  after  the  time,  and  before  notice  of  motion  for 
judgment,  it  was  held  to  have  the  effect  of  preventing  notice  of 
motion  for  judgment  from  being  given  under  the  English  Rules,  on 
admission  of  the  defence  by  default  of  reply:  Graves  v.  Terry,  9  Q. 
B.  D.  170;  see  also  notes  to  Rules  243,  246. 

In  Ontario,  however,  it  has  been  held  that  the  delivery  of  a  reply 
after  the  three  weeks  does  not  in  itself  entitle  the  opposite  party  to 
move  to  set  it  aside,  and  even  if  strictly  the  right  to  move  exists, 
the  pleading  should  not  in  general  be  set  aside,  but  the  time  should 
be  extended:  Wright  v.  Wright,  13  P.  R.  268,  see  also  notes  to  Rules 
243.  246. 

Where  the  time  to  deliver  reply  would  have  expired  on  25th  July, 
but  was  extended  ,to  22nd  August,  and  afterwards  to  19th  Septem- 
ber, and  on  26th  September,  no  reply  having  been  filed,  the  defendant 
took  proceedings  (warranted  by  the  English,  though  not  by  the 
Ontario  Rules),  to  obtain  judgment  as  on  admissions  by  reason  of 
the  default,  and  on  the  same  day  the  plaintiff,  by  leave,  served  notice 
for  leave  to  deliver  a  reply,  leave  was  refused  by  the  Judge  of  first 
instance  on  the  ground  of  unexplained  delay,  but  was  granted  on 
payment  of  costs  by  the  Court  of  Appeal:  Eaton  v.  Storer,  22  Ch. 
D.  91. 

The  pleadings  are  not  closed  until  a  reply  has  been  delivered,  or 
the  time  for  delivering  one  has  expired,  and  until  then  a  defendant 
cannot  give  notice  of  trial:  see  Robinson  v.  Cal dwell,  1893,  1  Q.  B. 
519;  68  L.  T.  218;  5  R.  320. 
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Form,  of  Reply.—  See  Forms  12  and  14.    The  reply  must  not  raise  Rules 
a  new  ground  of  claim  not  made  by  the  writ  or  statement  of  claim:  257-259. 
Rule  288;  Williamson  v.  L.  &  N.  W.  Ry.  Co.,  12  Ch.  D.  787;  Kingston 
v.  Corker,  29  L.  R.  Ir.  364;  and  must  not  contradict  the  statement 
of  claim:  Breslauer  v.  Bancick,  36  L.  'T.  52;  Collett  v.  Dickinson,  26 
W.  R.  403;  Hancock  v.  De  Niccville,  W.   N.  1875,  230;  but  it  may 
either  traverse  the  allegations  made  in  the  defence,  or  confess  and 
avoid  them,  or  both:  Hall  v.  Eve,  4  Ch.  D.  341;  46  L.  J.  Chy.  145; 
35  L.  T.  926;  25  W.  R.  177. 

Defence     to     Counter-claim     and     Reply     Thereto  —  As     to 

whether  the  word  "  plaintiff  "  in  this  Rule  includes  a  plaintiff  by 
counter-claim:  see  Irwin  v.  Brown,  12  P.  R.  639;  semble,  it  does:  see 
Irwin  v.  Turner,  16  P.  R.  349;  Rule  250  and  notes. 


257.   No  pleading  subsequent  to  reply  other  than  a 
joinder  of  issue  shall  be  pleaded  without  leave  of  the  Court  pleadings 
or  a  Judge,  and  then  upon  such  terms  as  the  Court  or 
Judge  thinks  fit.     Con.  Kule  382. 

Same  as  Eng.  (1883)  R.  277. 

Pleadings  cannot  go  beyond  reply  without  leave,  except  that  the 
defendant  may  join  issue  if  he  chooses.  That,  however,  would  not 
seem  to  be  necessary,  as  the  pleadings  are  deemed  to  be  closed  with- 
out joinder  of  issue,  at  the  expiration  of  the  time  within  which  the 
delivery  of  subsequent  pleadings  is  necessary:  Rules  258  and  262.  If 
the  plaintiff  replies  specially,  it  may  be  necessary  for  a  defendant. 
either  to  amend  his  statement  of  defence  or  to  rejoin,  so  as  to  set 
up  some  new  feature  in  the  case,  in  the  nature  perhaps  of  a  con- 
fession and  avoidance,  or  something  destroying  the  effect  of  the 
reply:  see  Williamson  v.  L.  &  N.  W.  Ry.  Co.,  12  Ch.  D.  792-3;  but  this 
cannot  now  be  done  in  any  case  without  leave:  Rules  304  and  257. 

In  Norris  v.  Beazley,  35  L.  T.  845,  leave  to  rejoin  was  refused,  the 
proposed  rejoinder  being  regarded  as  unnecessary,  and  only  amount- 
ing to  a  statement  of  matters  contained  in  the  statement  of  defence 
in  a  more  detailed  way. 

In  Evan*  v.  Oann,  W.  N.  1875,  199,  leave  was  granted  to  plead  a 
counter-claim  after  issue  joined. 

As  to  pleading  grounds  of  defence  to  a  counter-claim  arising  after 
delivery  of  defence  thereto,  see  Rule  292. 


258.  Subject  to  Kule  257,  every  pleading  subsequent      very 
to  reply  shall  be  delivered  within  4  days  after  the  delivery         ^. 

of  the  previous  pleading,  unless  the  time  is  extended  by  the     f>  &  i<  6  /• 
Court  or  a  Judge.    Con.  Rule  383. 

Same  as  Eng.  (1883)  R.  278. 

An  extension  by  consent  will  doubtless  be  sufficient:  see  Rule  303. 

4.  RAISING  QUESTIONS  OF  LAW  IN  PLEADINGS. 

259.  A  party  shall  not  be  at  liberty  to  demur,  but  shall  Questions  *  ^/f  / 

i  J.-J.1     i    j  -II'         IT  .  /.T  -i  of  law,  how  o  /    /-.     £./ 

be  entitled  to  raise  by  his  pleading  any  point  of  law,  and  to  be 

the  point  so  raised  shall  be  disposed  of  by  the  Judge  whod(  >df-  .  .//, 
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Rule  259.  tries  the  cause  at  or  after  the  trial,  provided  that  by  con- 
sent of  the  parties,  or  by  order  of  a  Judge  of  the  High 
Court  on  the  application  of  either  party,  the  same  may  be 
set  down  for  hearing  and  disposed  of  at  any  time  before 
the  trial.  Con.  Eules  384,  385;  Kules  23rd  June,  1894, 
1322,  amended. 

Same  as  Eng.  (1883)    Rs.  285,  286. 

Scope  of  Rule.— Though  by  this  Rule  demurrers  are  abolished, 
the  object  of  this  and  the  succeeding  Rules  is  to  preserve  a  procedure 
for  determining  substantial  questions  of  law  as  expeditiously  as  by 
the  former  demurrer,  while  rendering  it  no  longer  possible  to  raise 
objections  which  would  lead  to  nothing  but  an  amendment:  see 
Bwstall  v.  Bevfus,  26  Ch.  D.  35. 

Three  methods  of  proceeding  are  provided  by  Rules  259-261  (see 
Bwstall  v.  Bey  f us,  26  Ch.  D.  at  p.  38),  namely:— 

(1)  By  raising  on   the  pleadings  a  question  of  law,   so  that  the 
parties  may  have  it  quickly  decided:  Rule  259: 

(2)  By  raising  on  a  pleading  (see  Lever  v.  Land  Securities,  70  L.  T. 
O    [fylO  9L  J\~U-  ^^  ^e  (luesti°n    whether    it    discloses    any    reasonable    cause   of 
0   ^OC'lf  ^^  /     action  or  answer.     If  it  does  not  the  Court  or  Judge  may  order  the 

pleading  to  be   struck  out,   not  necessarily  disposing  of  the  action: 
Rule  261,  first  part: 

(3)  In  a  case  where  an  action,  or  defence,  is  shewn  by  the  plead- 
ing, or  by  undisputed  facts,  to  be  frivolous  and  vexatious,  then  the 
Court  or  Judge  can  dismiss  the  action  or  order  it  to  be  stayed,  or 
judgment  to  be  entered,  as  may  seem  just:  Rule  261,  last  part. 

A  fourth  mode  of  procedure  for  disposing  of  a  preliminary  ques- 
tion of  law,  which  may  dispose  of  the  action  without  going  to  trial, 
is  provided  by  Rule  373,  and  this  course  may  be  pursued  where  the 
preliminary  question  is  not  raised  by  the  pleadings,  but  it  can  be 
shewn  nevertheless  to  be  necessarily  involved  in  the  action  and  to  be 
convenient  to  have  decided  in  limine:  see  notes  to  Rule  373  and 
Magnus  v.  Nat.  Bank  of  Scotland,  58  L.  T.  617;  36  W.  R.  602,  and 
Orosvenor  v.  White,  61  L.  T.  663;  38  W.  R.  201.  Ordinarily  pleadings 
are  only  required  to  state  the  material  facts:  Rule  268.  Questions 
of  law  may  arise  on  the  facts  alleged.  Under  this  Rule,  however,  it 
will  be  proper  to  raise  and  state  a  point  of  law  in  a  pleading. 

A  point  of  law  will  always  be  based  upon  a  certain  state  of  facts, 
which  must  be  assumed  or  proved  to  be  true  before  the  point  of  law 
can  be  disposed  of.  The  facts  in  the  opposite  pleading  may  be  ex- 
pressly admitted,  and  Rule  616  may  then  apply;  or  (as  formerly  by  a 
demurrer)  a  pleading  may  allege  that  the  pleading  of  the  opposite 
party  discloses  no  cause  of  action  or  defence,  and  point  of  law  within 
this  Rule  will  thus  be  raised:  Salaman  v.  Warner,  1891,  1  Q.  B.  734; 
Thiodcn  v.  Tindall,  7  Times,  581;  and  the  facts  in  the  pleading  will 
in  such  case  be  taken  to  be  admitted:  Hollander  v.  FfouUces,  26 
Ont.  61. 

The  facts  raising  the  point  of  law  were,  in  O'Brien  v.  Tyssen,  28  Ch. 
D.  372,  assumed  to  be  true,  though  denied  by  the  pleading  of  the 
opposite  party,  where  the  case  was  set  down  by  consent  under  this 
Rule  for  argument:  see  also  Shafto  v.  Bolckow,  34  Ch.  D.  725.  The 
facts  were  verified  by  affidavit  in  Re  Bracken,  43  Ch.  D.  3,  where  the 
case  was  set  down  pursuant  to  an  order.  Probably  on  motion  to  set 
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down  a  point  of  law  raised  under  this  Rule  for  argument,  an  investi-  Rule  259. 
gation  on  affidavit  or  otherwise  may  take  place  to  ascertain  whether, 
notwithstanding  the  pleadings,  there  is  any  real  dispute  as  to  the 
facts  necessary  for  the  determination  of  the  point  of  law:  see 
Blaydes  v.  Selby,  35  Sol.  Jour.  528,  where  admissions  of  fact  were 
made. 

Procedure. — The  question  of  law  raised  will  be  determined  at 
the  trial,  unless,  by  consent  or  by  order  under  the  latter  part  of  the 
Rule,  the  case  is  set  down  for  argument  at  tHe  regular  weekly  sittings 
of  a  single  Judge. 

Motion  to  set  down  for  Argument. — The  motion  for  such  an  order  will 
be  made  in  Chambers,  and  probably  the  Master  in  Chambers  has 
jurisdiction  to  make  it:  Rule  6  (a);  and  see  London  C.  <&  D.  Ry.  v.  8. 
E.  Ry.,  53  L.  T.  10!). 

An  order  may  be  made  where  the  decision  of  the  point  of  law  will 
materially  affect  and  have  an  important  bearing  upon  the  action,  and 
probably  cause  a  saving  of  expense:  London,  Chatham  &  Dover  Ry.  \. 
8.  E.  Ry.,  53  L.  T.  109;  Chatenay  v.  Brazilian,  etc.,  1891,  1  Q.  B.  79; 
and  see  Leyman  v.  Latimer,  3  Ex.  D.  352;  26  W.  K.  305;  37  L.  T. 
819;  but  probably  not  unless  the  action,  or  a  distinct  cause  of  action, 
or  some  considerable  question  in  the  action,  can  be  disposed  of  (see 
Rule  260);  nor  where  the  question  of  law  may  not  arise  if  the  issues 
of  fact  are  tried:  Parr  v.  London,  Edinburgh  &  Glasgow  Assce.  Co.,  8 
Times,  88;  particularly  where  evidence  may  be  lost  by  delaying  the 
trial  of  the  issues  of  fact:  Scott  v.  Mercantile,  etc.,  Ins.  Co.,  8  Times, 
431;  (see  66  L.  T.  811);  and  see  Re  Palmer,  22  Ch.  D.  88;  Owners,  etc., 
of  Maori  King  v.  Hughes,  73  L.  T.  141,  in  note  to  Rule  531. 

Argument. — The  party  alleging  that  a  pleading  discloses  no  cause  of 
actions  begins:  Richards  v.  Butcher,  62  L.  T.  867. 

Stay  of  Trial  pending  Appeal  on  question  of  Laic. — The  trial  of  the 
issues  of  fact  will  not  in  general  be  stayed  pending  an  appeal  respect- 
ing questions  of  law:  Re  Palmer,  22  Ch.  D.  88;  and  see  A<mold  v. 
Toronto  Ry.  Co.,  16  P.  R.  394. 

Examples. — On  a  motion  to  strike  out  a  pleading  as  bad  in  law, 
the  Court  will  not  now  look  at  the  pleading  with  the  same  strictness 
as  upon  a  demurrer  under  the  former  practice:  Bank  of  Hamilton  v. 
George,  16  P.  R.  418. 

Under  this  Rule  an  objection  in  the  nature  of  the  former  general 
demurrer  for  want  of  equity  was  entertained:  see  Salaman  v. 
Warner,  1891,  1  Q.  B.  734;  Thfoden  v.  Tindall,  65  L.  T.  343;  Cobb  v. 
G.  W.  Ry.,  37  Sol.  Jour.  196;  also  a  question  of  law  depending  on  the 
construction  of  a  will:  Re  Ball,  36  Ch.  D.  508  (though  that  case  was 
brought  on  under  Rule  261);  Chatenay  v.  Brazilian,  etc.,  1891,  1  Q.  B. 
79;  or  any  other  instrument  such  as  a  debenture:  Page  v.  Interna- 
tional, 68  L.  T.  435;  the  effect  of  a  disentailing  deed:  Millbank  v. 
Vane,  1893,  3  Ch.  79;  the  validity  of  an  admitted  instrument  imposing 
a  fetter  on  a  mortgagor's  right  of  redemption:  Salt  v.  Northampton, 
45  Ch.  D.  194;  1892,  A.  C.  8;  in  an  action  of  libel,  whether  state- 
ments by  solicitors  in  objections  to  taxation  while  acting  as  solicitor 
were  absolutely  privileged:  Pedley  v  Morris,  65  L.  T.  526;  40  W.  R.  42; 
a  question  of  estoppel:  Priestman  v.  Thomas,  9  P.  D!  210;  of  res  judi- 
cata:  Caird  v.  Moss,  33  Ch.  D.  22;  Boswell  v.  Coaks,  6  R.  167;  a  quesffon 
preliminary  to  the  right  to  sue,  e.g.,  a  defence  that  an  action  would  lie 
only  after  adjustment  of  insurance  by  arbitration:  Viney  v.  Bignold.  20 
Q.  B.  D.  172;  whether  a  corporation  can  maintain  an  action  for  libel: 
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Rules 
260,  261. 


Judgment 
thereon. 


Mayor  of  Manchester  v.  Williams,  1891,  1  Q.  B.  94;  whether  the  Atty.- 
Gen.  or  Local  Board  could  sue  for  a  nuisance:  Atty.-Gen.  v.  Logan, 
1891,  2  Q.  B.  100;  whether  an  action  of  tort  survived  to  an  executor 
suing:  Oakey  v.  Dalton,  35  Ch.  D.  700;  wheth'er  plaintiffs  who  had 
assigned  their  business  to  defendants  in  trust  for  creditors  had  a  right 
to  sue  for  an  account:  Cooke  v,  Smith,  45  Ch.  D.  38;  whether  the  pur- 
chaser, from  the  proprietors  of  a  trade  mark,  of  goods  having  that 
mark,  could  sue  alleged  inf  ringers  of  the  trade  mark:  Richards  v.  But- 
cher, 62  L.  T.  867;  whether  fne  Court  has  jurisdiction:  Companhia  de 
Mofambique  v.  British  8.  A.  Co.,  1892,  2  Q.  B.  358;  1893,  A.  C.  6~02; 
a  question  under  the  Statute  of  Frauds;  Stokell  v.  Niven,  61  L.  T.  18; 
whether  notice  of  action  was  necessary:  McCarthy  v.  Vespra,  16  P.  R. 
416.  A  statement  of  claim  setting  up  a  cause  of  action,  in  respect  of 
which  a  notice  of  action  is  necessary,  but  omitting  to  allege  that 
notice  of  action  was  given,  cannot  be  struck  out  on  that  ground: 
Conmee  v.  Weidmann,  16  P.  R.  239. 

A  pleading  which  sets  up  matter  which  has  been  held  by  an  un- 
reversed  decision  of  the  Court  of  Appeal  to  be  bad  in  law,  will  be 
struck  out,  though  the  pleader  disputes  the  correctness  of  the  deci- 
sion: McCarthy  v.  Vespra,  16  P.  R.  416. 

2GO.  If,  in  the  opinion  of  the  Court  the  decision  of 
such  point  of  law  substantially  disposes  of  the  whole  action, 
or  of  any  distinct  cause  of  action,  ground  of  defence,  set-off, 
counter-claim  or  reply  therein,  the  Court  may  dismiss  the 
action  or  make  such  other  order  as  may  seem  just.  Con. 
Kule  386;  Kules  23rd  June,  1894,  1322,  amended. 

Same  as  Eng.  (1883),  R.  287. 

Leave  to  amend  may  be  given  in  a  proper  case:  Richards  v. 
Butcher,  62  L.  T.  867,  on  such  terms  as  to  costs  as  may  be  just: 
Preston  v.  Fulwood,  34  W.  R.  200. 

Where  an  action  is  dismissed  because  the  statement  of  claim  shews 
no  cause  of  action,  a  fresh  action  may  be  brought:  see  Jones  v. 
Insole,  64  L.  T.  703;  39  W.  R.  629. 


Pleading 

may  be 

struck  out.  mg  TO 


Two  cases 

provided 

for. 


A  Judge  of  the  High  Court  may  order  any  plead- 
be struck  out  on  the  ground  that  it  discloses  no 
reasonable  cause  of  action  or  answer,  and  in  any  such  case, 
or  in  case  of  the  action  or  defence  being  shown  by  the 
pleadings  to  be  frivolous  or  vexatious,  may  order  the  action 
to  be  stayed  or  dismissed,  or  judgment  to  be  entered  accord- 
ingly, as  may  be  just.  Con.  Eule  387;  Eules  23rd  June, 
1894,  1322. 

Same  as  Eng.  (1883)  R.  288,  except  that  the  Eng.  Rule  authorizes 
"  the  Court  or  a  Judge  "  to  act.  The  power  by  the  Ontario  Rule  is 
given  to  "  a  Judge  of  the  High  Court."  The  object  of  the  alter- 
ation is  to  exclude  the  jurisdiction  of  the  Master  in  Chambers,  and 
of  officers  having  the  like  jurisdiction:  see  Rule  6  (a). 

Scope  of  Rule.  —  Two  cases  are  provided  for  by  this  Rule: 
(1)  Where  a  pleading  discloses   no  reasonable  cause  of  action  or 
defence. 
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In  such  case  a  claim  or  defence  may  be  struck  out,   not  neces-  Rule  261. 
sarily  disposing  of  the  action,  as  leave  may  be  given  to  amend;  or 
the    action   may   be  dismissed    or  judgment   given   for   the  plaintiff 
or  defendant. 

(2)  Where  an  action  is  shewn  by  the  pleadings  to  be  frivolous  or 
vexatious. 

This  appears  to  apply  to  the  case  of  a  plaintiff's  action  appearing 
by  the  pleadings  to  be  frivolous  or  vexatious,  and  in  such  case  the 
action  may  be  stayed  or  dismissed,  or  judgment  may  be  given  for 
defendant. 

This  Rule  does  not  seem  to  apply  where  only  part  of  a  pleading 
is  scandalous,  defective,  or  embarrassing.  Rules  296-298,  then  apply. 

A  description  of  the  case  in  which  this  Rule  is  applicable  has  been 
expressed  in  various  ways.  In  Atty.-Gen  v.  L.  &  N.  W.  Ry.  Co., 
1892,  3  Ch.  274;  27  L.  J.  N.  C.  126,  and  Parsons  v.  Burton,  W.  N. 
1883,  215;  it  was  said  that  the  Rule  was  not  intended  to  take  the 
place  of  a  demurrer,  but  only  to  get  rid  of  frivolous  actions. 

In  Darlow  v.  Scratton,  29  Sol.  Jour.  131,  Chitty,  J.,  said,  that  the 
word  "  reasonable "  is  merely  redundant,  and  the  question  is 
whether  there  is  any  question  to  be  tried.  In  Burstall  v.  Beyfus, 
26  Ch.  D.  35,  and  Dadswell  v.  Jacob,  34  Ch.  D.  278;  55  L.  T.T51. 
857;  Cotton,  L.J.,  thought  that  the  Rule  applied  where  a  pleading 
is  demurrable,  but  that  the  same  strictness  is  not  to  be  used  in  looK- 
ing  at  the  statements  in  the  pleadings,  as  was  formerly  the  case:  see 
also  Bank  of  Hamilton  v.  George,  16  P.  R.  418;  Lindley,  L.J.,  in  Dads- 
ivell  v.  Jacob,  at  p.  284,  said  that  a  pleading  which  discloses  no 
reasonable  cause  of  action  "  is  demurrable  at  once,  and  it  is  some- 
thing more,  it  is  perfectly  frivolous,"  and  that  is  the  thing  which  is 
struck  at  by  the  Rule. 

It  has  also  been  held  that  the  Rule  does  not  apply  where  a  lengthy 
argument  and  citation  of  numerous  authorities  is  necessary  to  shew 
that  the  plaintiff  should  not  succeed:  Andwsvn  v.  Gorrie,  36  Sol. 
Jour.  256;  Boaler  v.  Holder,  54  L.  T.  298;  Mutrie  v.  Binney,  35  Ch. 
D.  614;  see  also  Re  Batthyany,  32  W.  R.  379;  Shafto  v.  Bolckow, 
34  Ch.  D.  725;  and  Grosvenvr  v.  WMte,  61  L.  T.  663;  38  W.  R.  201 : 
but  only  in  a  very  clear  case:  Christy  v.  Ion  Specialty  Co.,  18  C.  L.  T. 
85;  34  C.  L.  J.  163,  as  where  on  the  face  of  the  statement  of  claim  the 
action  is  obviously  unsustainable:  Atty.-Gen.  v.  L.  &  N.  W.  Ry.  Co., 
1892,  3  Ch.  274;  27  L.  J.  N.  C.  126;  or  a  defence  is  frivolous  and 
vexatious:  Salomons  v.  Knight,  8  Times,  472;  Reichel  v.  McGrath,  14 
App.  Cas.  665;  Remmington  v.  Scoles,  1897,  2  Ch.  1;  76  L.  T.  667. 

It  is  not  convenient  to  act  under  the  Rule  where,  assuming  a 
defence  to  be  true  and  to  be  no  answer  in  law,  the  defendant  mciy 
have  another  defence:  Grosvcnor  v.  White,  38  W.  R.  201;  61  E.  T. 
663. 

Again  in  Vullaway  v.  Bury,  66  L.  T.  602;  8  Times,  434,  Lindley, 
L.J.,  said,  "  It  is  not  enough  that  the  statement  of  claim  should  be 
demurrable,  it  is  essential  that  the  Court  should  see  that  the  plain- 
tiff has  no  case  at  all  either  on  his  statement  of  claim,  or  on  sucfi 
affidavits  as  he  may  file  with  a  view  to  amendment." 

Apart  from  this  Rule  the  Court  has  jurisdiction  to  stay  proceed- 
ings wherever  necessary  for  the  purposes  of  justice:  see  Jud.  Act, 
s.  57  (9),  and  notes,  supra,  p.  57;  and  it  has  moreover  inherent  juris- 
diction to  prevent  an  abuse  of  its  process. 
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Rule  261.  (1)  No  Reasonable  Cause  of  Action  or  Defence. — In  ascer- 
taining whether  there  is  a  reasonable  cause  of  action  or  answer,  the 
Court  does  not  try  the  action  on  the  pleadings,  but  merely  looks  to 
see  if  a  reasonable  case  is  set  up:  Louis  v.  Guardians  of  Marylebone, 
4  Times,  442.  The  pleading  complained  of  will  not  be  looked  upon 
with  the  same  strictness  as  it  used  to  be  upon  a  demurrer;  a  party 
is  not  to  be  lightly  deprived  of  a  ground  of  substantial  defence  by 
the  summary  process  of  a  judgment  under  this  Rule:  Bank  of  Ham- 
ilton v.  George,  16  P.  R.  418;  Dadswell  v.  Jacobs,  34  Ch.  D.  278.  A 
defence  to  a  sci.  fa.  action  which  might  have  been  pleaded  as  a 
defence  to  the  original  action  was  struck  out:  Shaver  v.  Cotton,  16 
P.  R.  278;  but  the  Court  refused  to  strike  out  clauses  of  a 
statement  of  claim  because  notice  of  action  was  not  alleged  to  have 
been  given  though  notice  appeared  to  be  necessary:  Conmee  v.  Weid- 
man,  16  P.  R.  239. 

The  principles  formerly  applicable  to  demurrers  will,  however, 
to  some  extent  be  applied.  As  a  general  rule  the  pleading  alone  will 
be  looked  at:  B'oaler  v.  Holder,  54  L.  T.  299;  Salomons  v.  Knight,  8 
Times  473;  Wilier  v.  Beauchamp,  11  P.  D.  59;  Re-ichel  v.  McGrath. 
14  App.  Cas.  667;  Peru  v.  Peruvian  Guano  Co.,  36  Ch.  D.  489;  and 
perhaps  the  particulars  if  any:  see  Davey  v.  Bentinck,  1893,  1  Q.  B. 
188;  but  the  admissions  of  the  defendant  may  also  be  considered: 
Kemmwgton  v.  Scoles,  1897,  2  Ch.  1;  76  L.  T.  667;  it  is  not  enough  to 
refer  to  a  document  in  the  pleadings  and  read  the  document  on 
the  motion.  The  part  relied  on  must  be  set  out  in  the  pleading: 
New  Chile  v.  Lee,  4  Times,  444;  Howard  v.  Hill,  W.  N.  1887,  193. 

Where  therefore  a  material  fact  is  not  pleaded,  without  w*hich  no 
cause  of  action  or  defence  is  disclosed,  the  pleading  might  formerly 
have  been  demurred  to;  now,  objection  in  law  may  be  taken  to  it  under 
Rule  259;  see  Griffiths  v.  London  an%  St.  Katharines  \  Docks,  12  Q.  B. 
D.  493;  13  Q.  B.  D.  259,  (sed  vide  Conmee  v.  Weidman,  supra),  or  a 
motion  to  strike  out  may  be  made  under  Rule  261,  in  a  plain  case,  and 
perhaps  also  in  a  case  where  the  possibility  of  amendment  is 
doubted,  so  as  to  compel  the  party  whose  pleading  is  defective  to 
shew  by  affidavit  whether  he  can  amend  it. 

Liberty  to  Amend. — The  Court  will  give  leave  to  amend  in  a  pro- 
per case  rather  than  give  judgment  in  ignorance  of  facts  which 
it  ought  to  know  before  rights  are  decided:  Steeds  v.  Steeds,  22  Q.  B. 
D.  37;  Griffiths  v.  London  &  St.  Katharines  Docks,  supra;  Richards  v. 
Butcher,  62  L.  T.  867;  on  such  terms  as  to  costs  as  may  be  just: 
Preston  v.  Fullwood,  34  W.  R.  200. 

Application. — An  application  to  strike  out  a  pleading  should  be 
made  promptly.  It  may  be  -made  immediately  after  the  delivery 
of  the  pleading,  and  before  pleading  in  answer  to  it:  Atty.-Gen. 
v.  L.  &  N.  W.  Ry.  Co.,  1892,  3  Ch.  274,  or  perhaps  after  the  close  of 
the  pleadings:  see  Tucker  v.  Collimson,  34  W.  R.  354;  at  any  rate 
before  the  case  is  set  down  for  trial:  Cross  v.  Howe,  62  L.  J.  Ch. 
342. 

(2)  Frivolous  and  Vexatious  Actions.— Under  the  second 
branch  of  the  Rule  the  action  must  be  obviously  frivolous  or  vexa- 
tious: see  per  Lindley,  L.J.,  in  Atty.-Gen.  L.  &  N.  W.  Ry.  Co.,  18'92, 
3  Ch.  277.  An  action  appearing  from  the  pleadings  to  be  of  that 
description  comes  within  this  Rule:  see  WilUs  v.  Beauchamp,  11  P.  D. 
59;  Reichel  v.  Magrath,  14  App.  Cas.  667;  but  apart  from  the  Rule 
altogether  the  Court  has  inherent  jurisdiction  to  prevent  abuse  of 
its  process,  and  to  dismiss  an  action  which  can  on  motion  be  shewn 
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to  be  frivolous   or   vexatious:   see  Metropolitan  Bank   v.    Pooley,    10  Rule  262. 
App.  Cas.  210;  Kell-away  v.  Bury,  06  L.  T.  003;  Ker  v.  Williams,  29 
Sol.  Jour.  687;  and  notes  to  sec.  57  (9)  of  the  Jujl.  Act,  supra,  p.  00. 

This  Rule  only  applies  after  a  statement  of  claim  is  delivered;  but 
the  application  need  not  be  made  until  after  the  close  of  the  plead- 
ings, when  the  Court  may  look  at  the  whole  case  upon  the  plead- 
ings: Tucker  v.  Collinson,  34  W.  R.  354.  A  motion  before  delivery 
of  statement  of  claim  may  however  be  made  by  way  of  application 
for  the  exercise  of  the  inherent  jurisdiction  of  the  Court:  Ker  v. 
Williams,  29  Sol.  Jour.  681. 

Jurisdiction  under  this  Rule  will  only  be  exercised  with  caution: 
Magrath  v.  ReicJiel,  57  L.  T.  850;  14  App.  Cas.  667.  The  impro- 
bability of  the  facts  alleged  is  not  material.  However  improbable, 
their  truth  will  be  assumed:  see  Lawrance  v.  Norreys,  39  Ch.  D. 
236;  Langdale  v.  Knill,  6  Times,  236;  Johnston  v.  Johnston,  33  W.  K. 
239;  but  if  nevertheless  the  Court  is  satisfied  that  the  action  is 
frivolous  or  vexatious:  Kellaway  v.  Bury,  66  L.  T.  603;  8  Times, 
433,  as  for  example,  being  plainly  based  upon  some  ground  which 
if  proved,  as  it  is  assumed  it  will  be,  would  not  in  law  entitle  plain- 
tiff to  judgment:  Johnson  v.  Johnson,  33  W.  R.  239;  Re  Batthyany, 
32  W.  R.  379;  Rep.  of  Peru  v.  Peruvian  Guano  Co.,  36  Ch.  D.  489; 
Williams  v.  Earl  Beauchamp,  11  P.  D.  60;  Weldon  v.  Maples,  20  Q. 
B.  D.  331;  Willis  v.  Howe,  1893,  2  Ch.  545;  2  R.  427;  or  being  a 
case  where  a  plea  of  res  judicata  if  raised  must  succeed:  Mac- 
dougall  v.  Knight,  25  Q.  B.  D.  1,  see  also  Reichel  v.  Ma- 
grath,  14  App.  Cas.  667;  Rio  Tinto  v.  Societe  des  Metaux,  G 
Times,  408;  Stcphenson  v.  Oarnett,  1898,  1  Q.  B.  677.  So  where  an 
action  was  brought  against  an  official  liquidator  personally,  in  re- 
spect of  property  vested  in  him  officially,  so  that  no  action  was  main- 
tainable, except  against  him  officially,  and  by  leave  of  the  Court: 
Graham  v.  Edge,  4  Times,  442;  an  action  for  libel  against  a  solicitor 
respecting  statements  made  by  him  in  an  affidavit  made  in  the  action 
on  an  interlocutory  motion:  Oompas  v.  White,  6  Times,  20;  see  also 
Lilley  v.  Roney,  61  L.  J.  Q.  B.  727;  Lawrence  v.  Newoerry,  7  Times, 
588;  Salomons  v.  Knight,  8  Times,  472;  Guy  v.  Walker,  8  Times,  314. 

This  Rule  would  seem  to  contemplate  that  the  frivolous  or  vexatious 
nature  of  the  action  or  defence  should;  appear  from  tJie  pleadings: 
see  also  Atty.-Gen.  v.  L.  &  N.  W.  Ry.,  1892,  3  Ch.  278;  but  in  Rep. 
of  Peru  v.  Peruvian  Guano  Co.,  36  Ch.  D.  489;  affidavits,  and  in  Rem- 
mington  v.  Scoles,  1897,  2  Ch.  1;  76  L.  T.  667,  the  defendant's  admis- 
sions under  oath  in  another  Court,  were  admitted:  see  also  cases, 
supra,  p.  60.  Probably  affidavits  may  always  be  used,  as  the  applica- 
tion may  be  considered  to  be  made  to  the  Court  both  under  this 
Rule  and  under  its  inherent  jurisdiction:  Fletcher  v.  Bethom,  41  W. 
R,  621;  Chaffers  v.  Goldsmid,  1894,  1  Q.  B.  190;  and  see  Boswell  v. 
Cooks,  6  R.  167. 

A  defendant  may  move  notwithstanding  that  the  action  is  bright 
by  an  infant:  Anon,  29  Sol.  Jour.  638. 

5.  CLOSE  OF  PLEADINGS. 

,          .    ,  N  * 

262.  As  soon  as  either  party  has  joined  issue  upon  any  when 
pleading  of  the  opposite  party  simply,  without  adding  any  pleadings 
further  or  other  pleading  thereto,  [or  as  soon  as  the  time  cl    Qd'  ^ 
for  amending  the  pleadings  under  these  Kules  or  under  any  6  ^V*CK-  6~A\ 

J.A.— 2i) 
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Rule  262.    order,  or  for  delivering  a  reply  or  subsequent  pleading,  has. 
-  expired,]   the  pleadings  as  between  such  parties  shall  be 
•  deemed^  to  be  closed  [without  any  joinder  of  issue  being 
pleaded  by  any  or  either  party.]     Con.  Rule  392.     Rules 
23rd  June,  1894,  1323. 

The  clauses  in  brackets  are  not  in  Eng.  (1883)  R.  280,  which 
is  in  other  respects  the  same. 

Under  this  Rule,  in  an  action  in  which  there  is  no  counter-claim, 
the  pleadings  are  closed  when  the  plaintiff  has  delivered  a  joinder 
of  issue,  or  three  weeks  have  elapsed  from  the  delivery  of  the  de- 
fence: Schneider  v.  Proctor,  9  P.  R.  11. 

Where  there  is  no  counter-claim  it  is  not  necessary  to  deliver 
any  pleading  to  the  defence.  The  pleadings  become  closed  under 
this  Rule,  on  the  expiration  of  the  time  for  replying  (three  weeks: 
see  Rules  256,  300),  without  joinder:  Lockington  v.  King,  7  C.  L.  T. 
47;  RoMmon  v.  Caldwell,  1893,  1  Q.  B.  519;  5  R:  320.  A  joinder 
of  issue  may,  however,  properly  be  delivered,  and  sometimes 
materially  saves  expense  and  delay:  see  RoMnscm  v.  Caldwell,  supra. 

By  the  delivery  by  the  plaintiff  of  a  simple  joinder  of  issue  upon 
the  statement  of  defence  and  counter-claim,  the  pleadings  are  closed, 
and  notice  of  trial  may  be  given:  Hare  v.  Cawthrope,  11  P.  R.  353; 
Malcolm  v.  Race,  16  P.  R.  330;  but  a  pleading  which  denies  the 
allegations  in  the  counter-claim  puts  the  counter-claiming  defendant 
to  the  proof  thereof,  and  submits  that  the  counter-claim  should 
be  dismissed,  is  not  a  joinder  of  issue,  but  a  defence,  to  which  the 
counter-claiming  defendant  has  3  weeks  ^  to  reply,  so  that  the  plead- 
ings are  not  closed  until  he  replies,  or  joins  issue,  or  the  3  weeks 
expire:  Irwin  v.  Turner,  16  P.  R.  349. 

Where  there  is  no  counter-claim,  if  the  plaintiff  delivers  a  reply, 
not  being  merely  a  joinder  of  issue,  it  does  not  seem  to  have  been 
yet  decided  whether  the  reply  closes  the  pleadings,  or  whether  they 
are  not  closed  until  a  joinder  of  issue  has  been  delivered,  or  four 
days  have  elapsed  from  the  delivery  of  reply:  see  Rule  258.  The 
point  may  be  left  in  some  doubt  where  the  reply  is  of  such  a  nature 
that  leave  may  be  required  to  deliver  a  further  pleading:  see  Rule 
257.  The  opinion  that  a  reply,  not  being  a  joinder,  does  not  close 
the  pleadings  may  perhaps  be  inferred  from  Weller  v.  Proctor,  10 
P.  R.  323,  though  it  was  not  necessary  there  to  decide  the  point; 
and  in  Piper  v.  Benjamin,  17  P.  R.  268,  it  appears  to  have  been  con- 
ceded that  the  pleadings  are  not  closed  in  such  a  case  until  the  lapse 
of  the  four  days. 

In  We6&  v.  Kerr,  14  L.  R.  Ir.  294,  it  was  held  that  when  the  plead- 
ings ^were  closed  by  expiry  of  time  under  this  Rule,  neither"  party 
could*  re-open  them  without  the  leave  of  the  Court;  but  see  contra 
Wright  v.  Wright,  13  P.  R.  268,  where  the  delivery  of  a  reply  after 
the  time  had  expired  was  held  to  be  not  necessarily  open  to  ob- 
jection. 

Where  a  pleading  is  amended  under  an  order  giving  leave  to 
amend,  or  the  time  limited  by  the  order  for  making  the  amendment 
has  expired,  the  pleadings  are  in  the  same  position  as  to  their  being- 
closed  as  they  were  when  the  order  was  made:  Thompson  v.  Howson, 
16  P.  R.  378. 
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Where  there  is  a  counter-claim  the  delivery  of  a  pleading  by  the  Rule  263. 
plaintiff  which   is  more  than  a  joinder  of  issue,  and  constitutes  a  Where 
reply  to  the  defence  proper,  and  a  defence  to  the  counter-claim,  will  there  is  a 
not  close  the  pleadings  as  the  counter-claiming  defendant  has  further^^61"  • 
time  to  reply:  Incin  v.  Turner,  supra.    See  also 'Gamier  v.  Tune,  12 
P.   R.   280,   decided   under   the  former  Con.    Rule  425,   repealed   by 
Rule  1327  of  23  June,  1894    (see  note  to  Rule  304). 

Where  a  third  party  has  been  made  a  defendant  to  a  counter- 
claim, the  action  is  not  at  issue  till  the  counter-claim  has  been  struck 
out,  or  the  third  party  has  pleaded,  or  become  in  default:  Canadian 
Securities  Co.  v.  Prentiss,  2  C.  L.  T.  90. 

Where  a  plaintiff  issued  a  writ  against  several  defendants,  but 
only  served  one,  and  proceeded  against  him  to  the  close  of  the 
pleadings,  it  was  held  that  he  must  be  assumed  to  have  abandoned 
as  to  the  others,  and  the  pleadings  in  the  action  were  closed,  and 
notice  of  trial  could  be  regularly  given:  Vandusen  v.  Johnson,  3  C. 
L.  T.  505. 

A  counter-claim  must  be  a  defence,  and  therefore  a  joinder  of 
issue  on  the  defence,  not  mentioning  the  counter-claim,  closes  the 
pleadings,  and  notice  of  trial  thereafter  is  therefore  regular:  Macara 
v.  Snow,  12  P.  R.  616. 

See  also  notes  to  Rules  433,  530. 

263.    Where  any  party  makes  default  in  delivering  a  Note  may 
statement  of  defence,  or  subsequent  pleading,  including  0?  default, 
pleadings  in  counter-claims,  within  the  time  limited  there-         ^T>  f) 
for,  in  cases  where  interlocutory  or  final  judgment  cannot  /y  /  /(. 
be  signed,  the  opposite  party  may,  at  any  time  before  the 
pleading  is  filed,  upon  proof  of  the  default,  by  prcecipe  to    &j\    />  /  2- 
the  officer  with  whom  the  pleadings  are  filed,  require  him 
to  note  that  the  pleadings  in  the  action  are  closed  as  to  the     £/  • 
party  in  default;  and  thereupon  the  officer  shall  enter  such 
note  in  the  pleadings  book  accordingly,  and  thereafter  no 
pleading  by  the  party  in  default  shall  be  received  or  filed 
without  the  order  of  a  Judge.     Con.  Kule  393.     Rules 
23rd  June,  1894,  1324,  amended. 

There  is  no  similar  English  Rule.  The  practice  hereby  prescribed 
is  somewhat  similar  to  that  under  the  former  Chancery  Ord.  104, 
which  enabled  a  plaintiff  to  note  a  bill  pro  confesso,  against  a  defendant 
not  answering,  in  which  case  the  plaintiff  was  at  liberty  to  bring 
the  cause  to  a  hearing  without  any  further  notice  to  such  defen- 
dant. The  present  Rules  also  make  provision  for  carrying  on  pro- 
ceedings ex  parte  against  defendants  in  default,  as  to  whom  a  note 
has  been  entered  under  this  Rule:  see  Rule  586. 

In  Lloyd  v.  Ward,  13  P.  R.  238,  Saturday  being  the  last  day  to 
deliver  a  defence,  the  plaintiff  caused  a  note  under  this  Rule  to  be 
entered  at  2.25  p.m.,  conceiving  that  no  defence  could  be  validly 
delivered  on  that  day,  none  having  been  served  by  2  o'clock;  but  it 
was  held  that  under  Rule  267,  filing  was  part  of  the  delivery,  and  the 
defendant  had  under  former  Rule  7,  up  to  3  o'clock  to  file  the  defence, 
whether  it  had  been  delivered  or  not.  See  now  Rule  9. 
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Rules  By  analogy  to  this  Rule  where,    in  an   action    for  foreclosure  or 

264,  265.  saie,  some  of  the  defendants  did  not  appear,  and  others  appeared 
against  whom  judgment  could  not  then  be  obtained,  it  was  held  that 
a  fiat  or  order  might  be  made  in  Chambers  directing  the  officer  to 
note  the  pleadings  closed  as  against  the  former,  and  giving  the  plain- 
tiff leave  to  bring  the  action  on  for  judgment  against  them,  with- 
out further  notice  to  them,  when  it  was  ripe  for  hearing  against 
the  other  defendants:  Morse  v.  Lamb,  15  P.  R.  9:  see  also  McLennan 
v.  Foumier,  28  C.  L.  J.  576.  In  view  of  Rule  573,  it  would  nof  seem 
to  be  now  necessary  to  pursue  the  course  indicated  in  Morse  v. 
Lamb. 

See  also  notes  to  Rules  246  and  262. 


Old  rules 
abolished. 


Copies  of 
pleadings. 


Printing 
pleadings. 


6.  GENERAL  RULES  OF  PLEADING. 

264.  The  following  Rules  of  pleading  substituted  for 
those  used  in  the  Court  of  Chancery  and  in  the  Courts  of 
Common  Law,  prior  to  The  Ontario  Judicature  Act,  1881, 
shall  continue  to  be  used.  Con.  Rule  394. 

Same  as  Eng.  (1883)  R.  197. 

For  the  definition  of  "  pleading,"  see  sec.  2  (9)  of  the  Act. 

The  former  system  of  pleading  at  Common  Law  required  the  par- 
ties to  set  forth  the  legal  result"  of  the  facts,  and  not  the  facts 
themselves.  Under  The  Judicature  Act  the  facts  must  be  stated, 
and  the  Court  decides  what  is  the  legal  result:  Hawtner  v.  Flight, 
35  L.  T.  127.  The  new  system  is  thus  to  a  great  extent  similar  to 
that  of  the  former  Court  of  Chancery,  and  the  forms  of  Chancery 
pleadings,  except  in  some  points  noticed  hereafter  (notes  to  Rule  268), 
will  in  general  serve  as  guides:  Reap  v.  Harris,  2  Q.  B.  D.  630. 


.  —(1)  Every  [writ,]  pleading  [or  other  document,] 
may  be  printed  or  written,  in  whole  or  in  part,  but  no  more 
than  four  copies  [thereof.]  exclusive  of  the  draft,  but  in- 
clusive of  all  other  copies  that  may  be  required  or  made,  in 
the  progress  of  the  cause,  shall  be  allowed.  Con.  Rule  395. 
Rules  23rd  June,  1894,  1325. 

See  Eng.  (1883)  R.  205,  and  Chy.  O.  66  and  403. 

The  words  in  brackets,  introduced  in  1894,  make  it  clear  tfiat 
copies  of  writs  are  covered  by  this  Rule,  affirming  the  decision  in 
Sparks  v.  Purdy,  15  P.  R.  1,  so  that  no  more  than  4  copies  can  be 
taxed. 

The  provisions  of  this  Rule  cover  all  copies  of  the  writ,  pleading 
or  other  documents  required  during  the  litigation,  including  the  copy 
for  brief:  Sparks  v.  Purdy,  supra. 

(2)  If  more  than  three  copies,  exclusive  of  the  draft,  are 
required,  the  party  may  have  the  writ  or  pleading  or  docu- 
ment printed,  and  he  shall  in  lieu  of  all  charges  for  copies 
be  allowed  thirty  cents  per  folio  of  the  writ  or  pleading  or 
document,  and  his  reasonable  disbursements  for  printing. 
Con.  Rule  396.  Rules  23rd  June,  1894,  1325. 
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This  is  the  same  as  the  Chy.  Gen.  Ord.  404.    The  Eng.  (1883)  II.  Rules 

205,  is  not  similar.  266-268. 
See  notes  to  clause  (1)  of  this  Rule. 


266.  Every  pleading  shall  be  delivered,  and  shall  be 
marked  on  the  face  with  the  date  of  filing,  and  with  the  e 
title  of  the  action,  the  description  of  the  pleading,  and  the  marked. 
name  and  place  of  business  of  the  solicitor  and  agent  (if 

any)  of  the  party  filing  the  same,  or  the  name  and  address 
of  the  party  filing  the  same  if  he  does  not  act  by  a  solicitor. 
Con.  Kule'397. 

Substantially  the  same  as  the  Eng.  U883)  11.  207,  except  that 
under  the  latter,  pleadings  are  to  be  delivered  only,  and  need  not  be 
filed.  Filing  is  necessary  in  Ont.  under  Rule  267. 

267.  Delivering  a  pleading   shall  include  filing  and  SchlleT 
service.    Con.  Kule  398.  mingand 

service. 

The  English  practice  does  not  require  pleadings  to  be  filed. 
See  Lloyd  v.  Ward,  in  note  to  Rule  263. 

268.  Pleadings  shall  contain  a  concise  statement  of  the 
material  facts  upon  which  the  party  pleading  relies,  but  not 
the  evidence  by  which  they  are  to  be  proved;  dates,  sums 
and  numbers  shall  be  expressed  in  figures  ;  the  signature  of 
counsel  shall  not  be  necessary.    Con.  Rule  399. 

The  somewhat  similar  Eng.  (1883)  R.  200,  provides  for  the  signing 
of  pleadings,  and  that  a  pleading  "  shall  contain,  and  contain  only, 
a  statement  in  a  summary  form  of  the.  material  facts,  etc."  The 
pleadings  in  England  since  this  Rule  are  now  like  a  special  indorse- 
ment on  a  writ  which  indeed  always  serves  as  a  statement  of  claim: 
see  O.  20,  r.  1.  The  English  pleadings  and  decisions  thereon,  and  as 
to  particulars  can  not  now  be  safe  guides  in  Ontario. 

The  system  of  pleading  introduced  by  the  Jud.  Act,  1881,  requires  pacts  to 
not  the  legal  result   of  the   facts,  but  the  facts  themselves,  to  be  be  stated. 
stated:  see  note  to  Rule  264.     A  statement  of  claim  therefore  which 
merely  alleged  that  a  good  and  valid  donatio  mortis  causa  had  been 
made  to  the  plaintiff,  without  stating  the  facts  which  constituted  it, 
was  held  to  be  demurrable:  Re  Parton  Townsend  v.  Parton,  30  W.  R. 
287;  45  L.  T.  755. 

Subsequent  Rules  modify  slightly  the  original  Rule  requiring 
the  facts  only  to  be  stated;  see  Rules  259,  by  which  the  contentions 
in  point  of  law  may  be  stated,  and  271,  under  which  the  contentious 
of  the  party  must  be  raised  so  as  to  prevent  surprise.  In  complying 
with  these  Rules  it  may  not  always  be  proper  to  state  only  facts. 

In  an  action  for  libel  the  plaintiff  must  set  out  as  formerly  the  Libel. 
words  of  the  alleged  libel:  see  notes  to  Rule  275,  and  Robinson  v. 
Su-gannan,  17  P.  R.  419;  and  the  defendant  must  set  out  all  the 
facts  showing  defences,  e.g.,  justification  or  privilege:  Belt  v.  Lawes, 
51  L.  J.  Q.  B.  359;  or  intended  to  be  relied  on  in  mitigation  of  dam- 
age such  as  the  plaintiff's  general  bad  character:  Scott  v.  Sampson, 
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Slander. 


Dower. 


Rule  268.  Q.  B.  D.  491;  see  notes  to  Rule  488;  or  that  the  alleged  libel,  where  a 
newspaper  article,  was  published  in  good  faith  and  in  the  usual 
course  of  business:  Beaton  v.  Intelligencer,  etc.,  22  Out.  App.  97. 

In  an  action  of  slander  it  is  not  sufficient  to  allege  that  the  defen- 
dant falsely  and  maliciously  spoke  and  published  th'e  defamatory 
words  complained  of.  The  time  and  place,  and  the  persons  to  whom, 
or  in  whose  presence,  they  were  spoken  must  be  stated  with  reason- 
able certainty:  Thornton  v.  Capstock,  19  C.  L.  J.  254;  the  statement 
that  the  words  were  spoken  and  published  to  certain  named  persons, 
"  and  to  others  at  present  unknown  to  the  plaintiff,"  was  held 
sufficient:  Townsend  v.  O'Keefe,  18  P.  R.  147;  an  allegation  that  dur- 
ing a  period  of  5  months  the  defendant  spoke  and  published  various 
slanders  to  certain  named  persons,  and  to  others  not  known  to  the 
plaintiff,  was  held  bad,  and  struck  out  because  it  did  not  shew 
which  of  the  persons  were  present  when  the  different  statements  were 
made,  nor  at  which  times  and  places  they  were  present:  /&. 

A  statement  of  claim  in  an  action  for  defamation  for  words  charg- 
ing the  plaintiff  with  an  offence  under  R.  S.  C.  c.  168,  ss.  26  or  58 
need  not  aver  special  damage,  but  it  is  otherwise  when  the  offence 
charged  is  a  violation  of  ss.  27  or  59:  Routley  v.  Harris,  18  Out.  405. 

A  plea  of  purchaser  for  value  without  notice  may  be  relied  on  at 
the  hearing,  though  not  expressly  pleaded,  if  it  be  a  just  inference 
from  the  facts  admitted,  on  the  pleadings,  or  subsequently  by  agree- 
ment of  the  parties:  Taylor  v.  Blacklock,  34  W.  11.  175. 

The  pleadings  in  dower  ore  governed  by  the  ^ame  rules  as  those 
in  other  actions.  The  right  of  dower  is  a  legal  conclusion  from  cer- 
tain facts,  and  those  facts  should  be  stated  in  the  pleading:  Lander 
v.  Carrier,  10  P.  R.  612. 

Other  cases  A  plaintiff  who  claimed  to  be  entitled  to  a  right  of  way  over  a 
road,  and  an  injunction  against  the  obstruction  of  the  road,  was  re- 
quired to  state  in  his  pleading,  the  way  and  the  route  and  limita- 
tions of  the  road  over  which  he  claimed  the  right.  A  general  state- 
ment that  there  was  a  road  over  a  certain  farm  connecting  two 
other  farms,  and  that  the  plaintiff  and  his  tenants  were  entitled 
to  a  right  of  way  over  it,  was  held  to  be  embarrassing:  Harris  v. 
Jenkins,  22  Ch.  D.  481:  see  also  Speeding  v.  Fitzpatrick,  38  Ch.  D. 
410.  So  a  plaintiff  claiming  an  easement  must  set  out  the  facts 
on  which  he  relies  as  entitling  him,  by  grant,  prescription  or  other- 
wise: Farwell  v.  Hoogan,  12  L.  R.  Ir  14. 

Where  the  pleadings  alleged  that  "  the  company  has  otherwise 
acknowledged  the  insolvency,"  it  was  held  that  as  a  matter  of  plead- 
ing, the  manner  of  acknowledgment  should  have  been  stated:  Re 
British  American  Loan,  etc.,  Co.,  4  C.  L..T.  248. 

In  a  foreclosure  action  where  the  mortgagee  applies  for  judgment, 
on  default  of  appearance,  not  only  for  foreclosure  but  also  for  a  per- 
sonal order  for  payment,  the  statement  of  claim  ought,  shortly,  to 
contain  an  express  statement  of  the  covenant  or  other  contract,  upon 
which,  the  order  is  claimed:  Law  v.  Philby,  56  L.  T.  230;  35  W.  II. 
401. 

What  are        Stating  the  Material  Facts.— The  "  material  facts  "  are  not  con- 

"  material  fined  to  facts  which  must  be  proved 'in  order  to  establish  the  cause  of 

facts.''          action:    any   facts   which   may    affect   the   damages,    and   which   the 

plaintiff  is  entitled  to  prove  at  the  trial,   are  properly  pleadable  in 

a  statement  of  claim:   HilMngton  v.  Loring,   6  Q.   B.   D.   190;  Liimb 

v.  Beaumont,  49  L.  T.   772;  Glossop  v.  Spindler.  29  Sol.  Jour.  556; 
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Whitney  v.  Moignard,  24  Q.  B.  D.  630;  so  facts  in  mitigation  of  dam-  "Rule  268. 
ages  in  an  action  for  malicious  arrest:  Pursley  v.  Bennett,  11  P.  K. 
64.  The  Eng.  Rules  of  1883  (R.  237),  provide  that  no  defence  as 
to  damages  shall  be  necessary;  and,  therefore,  such  a  defence  is  not 
allowed  to  be  pleaded:  Wood  v.  Earl  of  Durham,  37  W.  R.  222;  sed 
vide,  Whitney  v.  Hoi&nard,  24  Q.  B.  D.  630.  There  is  no  similar 
provision  in  Ontario. 

In  an  action  for  malicious  prosecution,  a  part  of  the  statement 
of  claim,  setting  out  the  observations  of  the  Judge,  before  whom  the 
plaintiff  was  tried  on  a  criminal  charge,  was  struck  out,  but  a  part, 
stating  damage  from  publication  of  such  charge,  was  allowed  to 
stand:  Morrow  v.  Cheyne,  12  P.  R.  487. 

A  plea  to  an  action  on  a  contract,  that  it  was  entered  into  for 
immoral  or  illegal  consideration,  must  set  out  the  particular  facts 
relied  on  as  establishing  such  consideration:  Clark  v.  Hagar,  22  S.  C. 
R.  510. 

Though  each  paragraph  should  as  nearly  as  possible  contain  a' 
separate  allegation,  it  need  not  contain  a  separate  cause  of  action 
or  defence:  Union,  etc.  v.  Lyman,  46  U.  C.  Q.  B.  453.  The  facts 
must  be  stated  concisely,  without  any  rhetoric:  per  Mellish,  L.J., 
in  Watson  v.  Rodwell,  45  L.  J.  Chy.  744;  3  Ch.  D.  380;  but  if  a  plead- 
ing states  only  material  facts,  it  will  not  be  struck  out  merely  be- 
cause the  facts  are  stated  at  too  great  a  length:  Hewp  v.  Harris, 
2  Q.  B.  D.  630;  unless  the  pleading  is  so  prolix  as  to  embarrass: 
Davy  v.  Oarrett,  7  Ch.  D.  at  p.  488;  Marsh  v.  Pontefract,  etc.,  W.  N. 
1876,  7.  Prolixity  may  consist  in  (1)  necessary  facts  being  stated  at  Prolixity, 
undue  length;  or  (2)  statements  of  unnecessary  facts:  per  Baggallay, 
L.J.,  in  Davy  v.  Garrett,  38  L.  T.  77.  It  is  improper  to  state 
argument,  or  inferences  and  conclusions  of  law:  Davy  v.  Garrett, 
supra;  per  Mellish,  L.J.,  in  Watson  v..  Rodwell,  supra;  Hanmer  v. 
Flight,  35  L.  T.  127;  Williamson  v.  L.  &  N.  W.  By.  Co.,  12  Ch.  D. 
787;  or  matters  of  law  that  might  be  raised  by  demurrer:  Stokes  v. 
Grant,  4  C.  P.  D.  25;  or  "  charges  "  such  as  were  sometimes  intro- 
duced in  Equity  pleadings  and  were  merely  statements  of  the  plead- 
er's view  of  the  equity:  Watson  v.  Rodwell,  supra;  or  evidence,  e.g., 
facts  showing  that  a  person  is  the  heir-at-law  of  a  deceased  per- 
son: Evelyn  v.  Evelyn,  W.  N.  1880,  62;  see  also  Blake>  v.  Albion 
Life  Ins.  Co.,  35  L.  T.  269;  45  L.  J.  C.  P.  663;  Jones  v.  Turner, 
W.  N.  1875,  239:  Williamson  v.  L.  d  N.  W.  R,y.  Co.,  supra;  or  evidence 
in  the  shape  of  admissions:  Askew  v.  N.  E.  Ry.  Co.,  W.  N.  1875,  Ad  missions 
238.  Documents  relied  on  as  admissions  are  nothing  but  evidence : and  other 
Davy  v.  Garrett,  7  Ch.  D.  473.  evidence, 

A  plaintiff  is  entitled  to  have  the  defences  set  out  in  such  a  man- 
ner as  will  enable  him  upon  reading  them  to  form  a  fairly  correct 
judgment  as  their  scope  and  meaning,  and  as  to  what  is  intended 
to  be  relied  upon  under  them.  Paragraphs  should  be  arranged  so 
as  to  group  separate  defences:  Dry  den  v.  Smith,  "(2)  17  P.  R.  505. 

The  Court  has  a  discretion  to  strike  out  statements  which  are 
open  to  any  of  these  objections:  Rule  298.  There  are  many  cases 
in  which  facts  and  evidence  are  so  mixed  up  as  to  be  almost  in- 
distinguishable: per  Archibald,  J.,  in  Smith  v.  West,  W.  N.  1876, 
55;  2  Charl.  Ch.  Ca.  41. 

The  plaintiff  in  an  action  to  recover  land,  must  set  out  all  the 
material  facts  upon  which  his  title  is  founded:  see  note  to  Rule 
285. 
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Rule  269.  The  plaintiff  need  not  state  under  what  particular  form  of  action 
he  is  proceeding;  nor  in  what  legal  relation  he  claims  to  stand  to  the 
defendant:  Metropolitan  Ry.  Co.  v.  Defries,  36  L.  T.  150,  494;  Han- 
mer  v.  Flight,  24  W.  R.  346. 

What  is  material,  is  a  statement  of  the  facts  and  of  the  relief 
claimed;  and  the  facts  need  not  be  distributed  so  as  to  show  which 
of  them  support  each  claim  to  relief.  So  long  as  they  show  that  the 
plaintiff  is  entitled  to  any  one  kind  of  relief  claimed,  or,  where  tfiere 
is  a  claim  for  general  relief,  to  any  relief  at  all,  the  paragraph 
containing  them  will  not  be  objectionable:  Watson  v.  Hawkirip,  21 
W.  R.  884. 

Former  Where   the    old   forms   of   Common   Law   pleadings   will   serve  as 

Law  ^Forms  models'  tne^  may  still  be  followed.  Where  a  defendant  had  re- 
ceived a  sum  of  money  for  the  plaintiff,  it  was  considered  that 
the  statement  of  that  fact  was  all  that  could  be  required;-  and  an 
application  for  the  amendment  of  the  statement  of  claim  by  setting 
forth  the  circumstances  under  which  the  money  was  received,  was 
dismissed:  Bartlett  v.  Roche,  W.  N.  1876,  54. 

Defences,  however,  of  "  never  indebted  "  and  "  set-off,"  in  the  old 
forms  have  been  struck  out  as  violating  the  present  Rule:  Davis 
v.  Yeo,  Mr.  Dalton,  11  April,  1882.  See  Copley  v.  Jackson,  W.  N. 
1884,  39. 

The  pleading  of  the  "  common  counts  "  is  not  admissible:  Sproule 
v.  Ferrier,  20  C.  L.  J.  284. 

The  plea  of  "  not  guilty  "  without  statutory  authority  to  plead 
it  is  not  admissible:  Peterborough  v.  Midland  Ry.  Co.,  12  P.  R.  127. 


It  has  been  held  by  some  Judges  in  England  that  the  old 
allegation  of  the  performance  of  conditions   precedent  is   improper, 
not  being  an  allegation  of  facts:  see  72  L.  T.  Jour.  343. 

The  English  Rules  of  1883,  now  contain  an  express  Rule  on  the 
subject  (Rule  210):  see  also  Bradley  v.  Chamberlj/n,  1893,  1  Q. 
B.  439. 

Quaere,  whether  hypothetical  defences  can  be  pleaded:  Smith  v. 
Farr,  14  Ont.  729. 

Signature  of  Counsel.  —  The  provision  that  signature  of  counsel 
is  not  to  be  necessary,  does  not  mean  that  it  is  improper  and  ought 
to  be  struck  out:  Bernard  v.  Harwick,  W.  N.  1876,  134.  In  Duel;  it  t 
v.  Jones,  W.  N.  1876,  17;  33  L.  T.  777,  counsel's  signature  was  said 
to  be  desirable;  and  in  case  of  a  petition  by  trustees  for  advice, 
necessary:  Re  Boulton's  Trusts,  W.  N.  1882,  62;  30  W.  R.  596;  51 
L.  J.  Chy.  493;  but  th'is  practice  is  not  followed  in  Ontario. 

269.   Each  party  shall  admit  sncli  of  the  material  alle- 
ments  of     Cations  contained  in  the  statement  of  claim  or  defence  of 
opponent,  the  opposite  party  as  are  true;  or  he  may  ^ive  notice,  by 
his  own  statement  or  otherwise,  that  he  admits  for  the  pur- 
poses of  the  action  the  truth  of  the  case  generally,  or  of  any 
part  of  the  case,  stated  or  referred  to  in  the  statement  of 
claim  or  defence  of  the  opposite  or  any  other  party.     Con. 
Eule  400. 
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This  Rule  corresponds    in   principle   with  the  former  practice-  in  Rules 
Chancery.    The  Eng.  (1883)  R.  371,  is  permissive  only,  and  author-  270,  271. 
izes,  but  does  not  require  (as  this  Rule  does)  a  party  to  the  action 
to  give  notice,  by  his  own  statement  or  otherwise,  that  he  admits  the 
truth  of  the  whole  or  part  of  his  adversary's  statement. 

In  Lee  v.  Button,  12  Ch.  D.  383,  Malins,  V.C.,  said  that  a  defen- 
dant ought  not  to  deny  the  plain  and  acknowledged  facts,  which 
it  is  neither  to  his  interest  nor  in  his  power  to  disprove. 

As  to  the  construction  of  admissions  not  made  by  reference  to 
paragraphs  of  the  opposite  party's  pleading,  see  Dovey  v.  Irwln,  -. 
Ont.  8;  see  also  notes  to  Rule  216. 

Where  allegations  in  the  plaintiff's  claim  were  admitted  he  was 
not  allowed  to  go  into  evidence:  The  HardwicJc,  9  P.  D.  32. 

As  to  costs  where  proper  admissions  are  not  made,  see  Rule  1149. 

27O.   Admissions  are,  in  all  cases  where  it  is  practicable,  Manner  of 
to  be  by  reference  to  the  number  of  the  paragraph  in  the  admissions 
pleading  to  which  they  relate,  with  such  qualifications  as 
may  be  necessary  or  proper  for  protecting  the  interests  of 
the  party  making  such  admissions:  thus—  "the  defendant 
admits  the  allegations  made  in  the  first,  second  and  third 
paragraphs  of  the  plaintiff's  claim."    Con.  Kule  401. 

Not  in  the  English  Rules.    See  notes  to  Rule  272. 

See  Rule  269,  which  requires  each  party  to  admit  such  of  the 
material  allegations  contained  in  the  pleading  of  the  opposite  party 
as  are  true. 


271  •  Each  party  in  any  pleading  shall  raise  [all  matters 
which  show  the  action  or  counter-claim  not  to  be  maintain-  grounds  of 
able,  or  that  the  transaction  is  either  void  or  voidable  in  reply. 
point  of  law,]  and  all  such  grounds  of  defence  or  reply, 
as  the  case  may  be,  as  if  not  raised  would  be  likely  to  take 
the  opposite  party  by  surprise,  or  would  raise  issues  of  fact 
not  arising  out  of  the  [preceding]  -pleadings,  as  for  in- 
stance, fraud,  Statute  of  Limitations,  release,  [payment, 
performance,  facts  showing  illegality  either  by  statute  or 
Common  Law,  or  Statute  of  Frauds].  Con.  Rule  402, 
amended. 

Same  as  Eng.  (1883)  R.  211.  The  former  Con.  Rule  402,  followed 
Eng.  R.  1875,  O.  19,  r.  18,  which  was  less  full  and  specific.  It  did 
not  contain  the  passages  in  brackets. 

In  Byrd  v.  Nunn,  5  Ch.  D.  781,  where  a  statement  of  defence 
denied  the  making  of  an  agreement  alleged,  and  proceeded  to 
say  that  the  person  by  whom  it  was  alleged  to  have  been  made  was 
of  unsound  mind,  it  was  held  that  the  only  issue  was  the  unsound- 
ness  of  mind  of  the  alleged  contractor.  In  Collette  v.  Goode,  7  Ch. 
D.  842,  the  defendant  alleged  that  a  song  was  not  duly  registered 
by  reason  of  the  time  of  registration  not  being  entered;  he  was  not 
allowed  to  prove  that  the  registration  was  void  by  reason  of  the 
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Rule  271.  name  of  tEe  publishers  not  being  truly  stated.  Both  the  above  cases, 
however,  depended  to  a  great  extent,  upon  the  English  Rules  as  to 
admissions,  which  have  not  been  adopted  in  Ontario:  see  note  to 
Rule  272. 

Notice  of  Action.— Want  of  notice  of  action  must  be  pleaded: 
Verratt  v.  McAulay,  5  Ont.  313;  McKay  v.  Cummings,  6  Ont.  400;  and 
see  Conmee  v.  Weidman,  16  P.  R.  239. 

Notice  of  Dishonour. — In  an  action  on  a  dishonoured  cheque, 
notice  of  dishonour  to  the  drawer  should  be  averred:  Fru'liauf  v. 
Grosvenor,  67  L.  T.  350;  61  L.  J.  Q.  B.  717;  8  Times,  744. 

Libel— Justification— Privilege.— In  an  action  for  libel,  justifi- 
cation, or  privilege,  must  be  specifically  pleaded:  Belt  v.  Lawes,  51  L. 
J.  Q.  B.  359,  and  see  notes  to  Rule  268. 

Fraud.— As  to  the  mode  of  pleading  fraud,  see  notes  to  Rule  276. 

Statute  of  Limitations.— Where  the  Statute  of  Limitations 
barred  the  remedy  only,  it  could  not  formerly  be  taken  advantage 
of  by  demurrer,  but  was  required  to  be  pleaded:  Wakelee  v.  Davis, 
25  W.  R.  60,  notwithstanding  the  remarks  in  Noyes  v.  Craicley,  16 
Ch.  D.  31,  which  was  decided  before  the  appeal  in  Dawkins  v.  Lord 
Penrhyn,  4  App.  Gas.  51;  see  also  Re  Burge,  Oillard!  v.  Laicrenscn, 
57  L.  T.  364.  But  where  the  Statute  took  away  the  title,  as  in 
an  action  for  recovery  of  land,  it  was  clear  that  the  defence  might 
formerly  be  raised  by  demurrer:  Daickins  v.  Lord  Pen'rhyn,  6  Ch. 
D.  318;  4  App.  Cas.  51,  58,  64;  Willis  v.  Earl  Howe,  50  L.  J.  Chy. 
4.  In  Dawkins  v.  Lord  Penrhyn,  Lord  Cairns  said:  "The  analogy 
of  the  Statute  of  Frauds  is  not  an  analogy  of  any  weight.  The 
Statute  of  Frauds  must  be  pleaded,  because  it  never  can  be  pre- 
dicated beforehand  that  a  defendant  who  may  shelter  himself  under 
the  Statute  of  Frauds,  desires  to  do  so.  He  may,  if  it  be  a  question 
of  an  agreement,  confess  the  agreement,  and  then  the  Statute  of 
Frauds  will  be  inapplicable.  With  regard  also  to  the  Statute  of 
Limitations,  as  to  personal  actions,  the  cause  of  action  may  remain, 
even  although  six  years  have  passed.  It  cannot  be  predicated  that 
the  defendant  will  appeal  to  the  Statute  of  Limitations  for  his  pro- 
tection. Many  people,  or  some  people  at  all  events,  do  not  do  so, 
therefore  you  must  wait  to  hear  from  the  defendant  whether  he 
desires  to  avail  himself  of  the  defence  of  the  Statute  of  Limita- 
tions or  not.  But  with  regard  to  real  property  it  is  a  question 
of  title.  The  plaintiff  has  to  state  his  title,  the  title  upon  which 
he  means  to  rely;  and  the  Statute  of  Limitations  with  regard  to 
real  property  says,  that  when  the  time  has  expired  within  which 
an  entry  or  claim  must  be  made  to  real  property,  the  title  shall  be 
extinguished  and  pass  away  from  him  who  might  have  had  it,  to 
the  person  who  otherwise  has  the  title  by  possession,  or  in  what- 
ever other  way  he  may  have  it  ":  4  App.  Cas.  58-59. 

Now  that  demurrers  are  abolished,  (see  Pule  259),  it  would  seem 
that  in  all  cases  the  Statute  must  be  pleaded.  In  the  cases  in  which 
formerly  a  demurrer  was  proper,  a  motion  may  probably  now  be 
made  under  Rules  259-261. 

Statute  of  Frauds.— The  effect  of  this  Rule  and  of  Rule  282,  is 
to  require  the  defendant  who  wishes  to  rely  on  the  Statute  of  Frauds 
to  plead  the  statute  specificially.  Before  this  Act  there  was  a 
difference  in  this  respect  between  the  practice  at  Law  and  in  Equity. 
"At  Law  if  the  contract  was  denied,  it  was  a  matter  of  evidence 
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whether  the  contract  was  one  which  could  be  sued  upon,  or  whether  Rule  271. 
the  remedy  was  barred  by  the  Statute;  but  in  Equity,  if  the  defen- 
dant intended  to  rely  upon  the  Statute  of  Frauds  or  any  other 
special  statute,  he  was  compelled  to  make  a  special  averment  of  his 
intention":  per  Mellish,  L.J.,  in  Clarke  v.  Callow,  46  L.  J.  Q.  «B. 
54;  see  also  Morgan  v.  Worihington,  38  L.  T.  443. 

Formerly  in  Equity  the  statute  might  have  been  relied  on  by 
demurrer  where  the  facts,  which  made  the  statute  apply,  appeared 
on  the  face  of  the  bill:  Wood  v.  Midgeley,  2  Sm.  &  G.  115;  Agnew 
on  Statute  of  Frauds,  494;  and  might  have  been  relied  on  as  a 
defence,  though  not  pleaded  in  the  answer:  Wilde  v.  Wilde,  20  Gr. 
521;  sed  vide  Butler  v.  Church,  18  Gr.  190;  but  in  Clarke  v.  Callow, 
supra,  the  plaintiff  by  anticipation  of  the  defence  of  the  statute 
alleged  facts  to  show  that  the  contract  though  verbal  was  a  binding 
one  under  the  Statute,  and  the  defendants  traversed  these  facts 
merely,  not  setting  up  the  Statute.  It  was  held  that  defendant 
was  not  entitled  to  rely  on  the  Statute. 

The  facts  which  make  the  Statute  apply  should  be  stated,  and  the 
particular  provisions  relied  upon  should  be  pointed  to.  It  is  not 
sufficient  to  merely  make  a  general  statement  of  reliance  on  the 
Statute:  Pulten  v.  Snelus,  40  L.  T.  303.  But  see  James  v.  Smith, 
1891,  1  Ch.  384,  where  it  was  held  that  it  is  not  necessary  to  plead 
any  particular  section  of  the  Statute  of  Frauds,  but  the  defendant 
having  pleaded  sec.  4,  was  not  allowed  to  amend,  or  avail  him- 
self of  sec.  7,  (see  S.  C.  in  Appeal,  65  L.  T.  544). 

Though  it  has  not  been  proper  since  the  Judicature  Act  to  raise 
the  defence  of  the  Statute  of  Frands  by  demurrer:  Catling  v.  King, 
5  Ch.  D.  660;  Morgan  v.  Worthi-ngton,  38  L.  T.  443;  Toicle  v.  Topham, 
37  L.  T.  308;  Dawkms  v.  Lord  Petfrhyn,  4  App.  Gas.  51;  Shardlow 
v.  Cotterill,  W.  X.  1881,  2;  Futcher  v.  Futcher,  29  W.  R.  884,  and 
see  Johnasson  v.  Bonhote,  2  Ch.  D.  298,  a  question  under  the  Statute 
may  probably  now  be  raised  under  the  procedure  adopted  in  lieu  of 
demurrers  (see  Rules  259-261)  where  the  facts  which  make  the 
statute  apply  appear  upon  the  pleading  of  the  opposite  party. 

Where  the  Statute  is  not  pleaded,  it  cannot  now  be  relied  on  as  a 
defence:  see  Olley  v.  Fisher,  34  Ch.  D.  367. 

See  also  Rule  282  and  notes. 

Other  Statutes. — As  to  pleading  statutes  relied  on  other  than  the  Pleading 
Statute  of  Limitations  and  the  Statute  of  Frauds,  see  83  L.  T.  Jour,  statutes. 
93;  Col)urn  v.  Collins,  35  Ch.  D.  373  (registration  necessary  under 
Bill  of  Sales  Act);  Hay  ward  v.  Lely,  56  L.  T.  418  (registration  under 
the  Copyright  Act);  from  which  it  would  appear  to  be  well  to  men- 
tion any  statute  relied  on  in  the  pleading,  in  order  to  prevent  the 
imputation  of  an  attempt  to  surprise.  The  pleadings  in  the  above 
cases  were  held  insufficient,  but  amendments  were  allowed:  see  also 
McKay  v.  Cummi-ngs,  6  Ont.  400.  As  to  The  Chattel  Mortgage  Act,  see 
Williams  v.  Leonard,  16  P.  R.  544;  17  P.  R.  73;  and  as  to  The 
Registry  Act,  see  B.  &  L.  Assoc.  v.  Poaps,  27  Ont.  at  p.  476,  and  as 
to  The  Master  and  Servant  Act,  (R.  S.  O.  c.  157),  see  Neil  v.  Park,  10 
P.  R.  476. 

Where  a  plaintiff  at  the  trial  is  allowed  to  amend  by  setting  up  a 
new  case,  the  defendant  is  ex  debito  justitice  entitled  to  amend  by 
setting  up  a  defence  thereto,  and  may  in  such  defence  set  up  the 
Statute  of  Frauds  as  to  the  new  case,  though  not  previously  pleaded: 
Elmsley  v.  Harrison,  17  P.  R.  425;  B running  v.  Odhams,  75  L.  T.  602; 
and  wherever  the  plaintiff  is  allowed  by  amendment  to  set  up  a 
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Rule  272.  new  claim,  the  Court  may,  and  ordinarily  will,  impose  the  term, 
that  the  defendant  shall  be  in  the  same  position  in  regard  to  such 
new  claim  under  the  Statute  of  Limitations  as  if  the  action  as  to 
such  claim  had  been  commenced  at  the  date  of  the  amendment: 
Hogaboom  v.  MacCulloch,  17  P.  R.  377. 

Res  judicata.  —  Estoppel  by  res  judicata  cannot  be  relied  upon  un- 
less specially  pleaded:  Cooper  v.  Molson's  Bank,  26  S.  C.  R.  Gil; 
Houstoun  v.  Sligo,  29  Ch.  D.  448;  Edevain  v.  Cohen,  43  Ch.  D.  187. 

Performance.  —  As  to  the  averment  of  performance  of  conditions 
precedent,  see  note  to  Rule  268. 

silence  of  2*72.  Save  as  otherwise  provided,  the  silence  of  a  plead- 
roeadmfs-  ing  &s  to  any  allegation  contained  in  the  previous  pleading 
sion.  Of  the  opposite  party  shall  not  be  construed  as  an  admis- 
sion of  the  truth  of  such  allegation.  Con.  Rule  403. 

See  Eng.  (1883)    R.  209,  which  is  different. 

This  Rule  introduces  the  practice  of  the  Court  of  Chancery  as  to 
admissions:  Chy.  O.  123;  see  also  Rule  269.  It  was  a  principle  of 
Common  Law  pleading  that  each  party  was  to  be  taken  to  admit 
those  allegations  in  the  pleadings  of  the  opposite  party  which  he  did 
not  deny,  and  that  is  the  present  English  practice. 

"  Save  as  otherwise  provided,"  the  exceptions  referred  to  in  these 
words  are  those  which  require  the  pleading  to  specifically  deny  the 
right  of  the  party  to  claim  in  a  representative  capacity;  or  the 
alleged  constitution  of  a  partnership  firm:  Rule  280;  or  the  incor- 
poration of  a  corporate  party:  Rule  281;  or  the  legality  of  a  contract; 
or  its  sufficiency  in  point  of  law:  Rule  282. 

Where  a  material  fact  therefore  is  alleged  in  a  pleading,  and  the 
pleading  of  the  opposite  party  is  silent  in  respect  thereto,  the  fact 
must  be  considered  in  issue:  Waterloo  Mutual,  etc.,  v.  Robinson,  4  Ont. 
295;  Seabrook  v.  Young,  1  C.  L.  T.  152. 

Where  a  pleading,  however,  does  not  maintain  silence,  but  con- 
tains an  answer  to  allegations  in  opposite  pleadings  which  has  no 
sense  if  not  read  as  admitting  certain  statements,  those  statements 
must  be  taken  as  admitted:  Richardson  v.  Jenkins,  10  P.  R.  292. 

The  present  Rule  is  not  applicable  where  uncler  Rule  259  a  point 
of  law  is  raised  on  the  pleadings.  Thus  where  a  replication  raised 
a  question  of  law  to  the  effect  that  certain  paragraphs  of  the  state- 
ment of  the  defence  raised  no  defence  to  the  action,  it  was  held  that 
this  Rule  did  not  apply,  and  that  the  statements  referred  to  were 
thereby  admitted  for  the  purposes  of  the  argument  of  the  question  of 
law:  Hollender  v.  FouTkes,  26  Ont.  at  p.  65. 

The  English  Rules  under  the  Judicature  Acts,  in  regard  to 
admissions,  differ  from  the  above:  see  Order  19,  Rules  17,  20,  22, 
the  effect  of  which  is  that,  so  far  as  regards  statements  of  claim  and 
defence  and  counter-claim,  and  as  regards  parties  who  are  not 
infants  or  lunatics,  the  wrant  of  a  specific  denial  of  a  fact  will 
operate  as  an  admission,  and  will  entitle  the  party,  whose  plead- 
ing is  thus  admitted,  to  move  for  judgment;  and  thus  upon  a 
technical  construction  of  the  pleadings  final  judgment  may  be 
signed:  see  Thorpe  v.  Holdsworth,  3  Ch.  D.  637,  and  R-uiter  v.  Tregent, 
12  Ch.  D.  758;  and  the  merits  might  sometimes  not  be  reached:  see 
Tildesley  v.  Harper,  7  Ch.  D.  403;  reversed  however  in  appeal,  10  Ch. 
D.  393;  Lumsden  v.  Winter,  8  Q.  B.  D.  650:  Caroli  v.  Hurst,  W.  X. 
1883,  115;  Thornton  v.  Church,  10  L.  R.  Ir.  378;  Williamson  v.  London, 
etc.,  27  W.  R.  724;  Elliot  v.  Harris,  17  L.  R,  Ir.  351. 
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The  rule  of  the  Court  of  Chancery   adopted  in  the  present  Rule  Rule  273. 
has  not  been  found  in  practice  to  render  the  arriving  at  an  issue  a 
difficult  thing,  or  to  unduly  increase  evidence. 

By  Rule  269  (which  is  founded  upon  Chancery  G.  O.  124)  each 
party  is  to  admit  such  allegations  in  the  pleadings  of  the  opposite 
party  as  are  true;  and  if  he  does  not  do  so,  Rule  1149  gives  to  the 
Court  or  Judge  power  to  make  a  proper  order  with  respect  to  any 
extra  costs  occasioned  by  the  failure  to  admit. 


273.    Every  statement  of  claim  shall  state  specifically 
the  relief  which  the  plaintiff  claims,  either  simply  or  in  be  stated 
the  alternative,  and  may  also  ask  for  general  relief.    And  81 
the  same  rule  shall  apply  to  any  counter-claim  made,  or 
relief  claimed  by  the  defendant,  in  his  statement  of  de- 
fence.    If  the  plaintiff's  claim  be  for  discovery  only,  the 
statement  of  claim  shall  shew  it.     Con.  Rule  404. 

Same  as  the  Eng.  R.  1875,  O.  19,  r.  8.  The  Rule  of  1883,  R.  230, 
is  different,  providing  that  general  or  other  relief  need  not  be  prayed 
for,  and  may  always  be  given. 

A  claimant  is  not  entitled  to  any  relief  unless  it  is  specifically 
prayed  for,  or  can  be  given  under  a  prayer  for  general  relief;  and  if 
general  relief  is  not  asked  for,  it  will  be  considered  that  the  party 
does  not  want  it:  Holloway  v.  York,  25  W.  R.  027;  Cargill  v.  Bower, 
10  Ch.  D.  508.  Where  general  relief  is  claimed,  a  pleading  will  not 
be  open  to  objection,  if  the  facts  stated  in  it  show  that  the  plaintiff 
is  entitled  to  any  relief:  Watson  v.  Hawkins,  24  W.  R.  884,  unless 
the  relief  be  foreign  to  the  scope  of  the  claim:  Gauglian  v.  Sharpe,  6 
Ont.  App.  417;  Qtinn  v.  Trust  &  Loan  Co.,  2  Ont.  393.  It  is  suffi- 
cient to  set  out  in  the  statement  of  claim  facts  which  entitle  to 
relief  and  pray  for  any  relief  that  the  facts  warrant:  Phelps  v. 
White,  7  L.  R.  Ir.  160.  Under  a  prayer  for  general  relief  the  Court 
will  grant  the  appropriate  relief  which  the  facts  warrant,  although 
unable  to  grant  the  specific  relief  claimed:  see  Slatar  v.  The  Canada 
Central  Ry.  Co.,  25  Gr.  363. 

Facts,  arising  after  action  brought,  entitling  the  plaintiffs  to  further 
relief,  in  respect  of  the  subject  matter  of  the  litigation,  beyond 
what  they  were  entitled  to  at  its  commencement,  have  been  allowed 
to  be  set  up  by  amendment:  Yorkshire  Waggon  Co.  v.  Cornwall  Minerals 
Co.,  73  L.  T.  Jour.  120. 

In  an  action  for  an  injunction,  under  the  usual  prayer  for  general 
relief,  damages  are  included  under  sec.  58  (10)  of  the  Jud.  Act  (Lord 
Cairn's  Act):  Serrao  v.  Noel,  15  Q.  B.  D.  549. 

As  to  the  efficiency  of  a  prayer  for  general  relief,  see  Cook  v. 
Martyn,  2  Atk.  3,  and  the  observations  thereon  in  Byrne  v.  Frere,  2 
Moll.  166. 

It  does  not  follow,  because  a  plaintiff  has  asked  for  reformation  of 
a  document,  that  a  defendant  is  entitled  to  claim  the  same  relief 
though  he  has  not  asked  for  it:  Wolfe  v.  Hughes,  1  Ont.  322;  18  C. 
L.  J.  177.  See  as  to  asking  two  inconsistent  kinds  of  relief,  Evans  v. 
Dams,  27  W.  R.  285,  referred  to  in  note  to  Rule  298,  and  Breslauer  v. 
Bancick,  24  W.  R.  902. 
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274.  Where  the  plaintiff  seeks   relief   in   respect  of 
several  distinct  claims  or  causes  of  complaint  founded  upon 
separate  and  distinct  [facts,]  they  shall  be  stated,  as  far  as 
may  be,  separately  and  distinctly.    And  the  same  rule  shall 
apply  where    the    defendant    relies   upon  several  distinct 
grounds    of    defence,    or    counter-claim    founded    upon 
separate  and  distinct  facts.    Con.  Rule  405. 

Same  as  the  Eng.  (1883)  R.  231,  except  that  in  the  latter, 
"  grounds  "  is  used  instead  of  "  facts,"  the  word  used  in  the  Eiig.  R. 
1875,  O.  19,  r.  9,  from  which  the  Ont.  Rule  was  taken. 

Rules  186  and  232  enable  the  plaintiff  to  unite  in  the  same  state- 
ment of  claim  several  causes  of  action.  The  present  Rule  requires 
such  a  statement  of  claim  to  keep  the  facts  supporting  one  cause  of 
action,  as  far  as  may  be,  together,  and  distinct  from  the  facts  sup- 
porting another  cause  of  action.  It  is  not  necessary,  however,  to 
distribute  the  various  facts  so  as  to  shew  which  are  intended  to 
support  any  particular  prayer  for  relief:  Watson  v.  Haickinn,  24  W. 
R.  884.  The  same  rule  applies  to  a  counter-claim. 

275.  Where  the  contents  of  any  document  are  material, 
it  shall  be  sufficient  in  any  pleading  to  state  the  effect 
thereof  as  briefly  as  possible,  without  setting  out  the  whole 
or  any  part  thereof  unless  the  precise  words  of  the  docu- 
ment or  any  part  thereof  are  material.    Con.  Rule  406. 

Same  as  the  Eng.  (1883)    R.  217. 

This  does  not  dispense  with  the  necessity  for  setting  forth  the 
precise  defamatory  words  in  an  action  of  libel  or  slander:  Harris  v. 
Wcvrrc,  4  C.  P.  D.  125;  Bradlaiiyli  v.  The  Queen,  3  Q.  B.  D.  (»o7: 
Darby  shire  v.  Leiyh,  1890,  1  Q.  B.  554;  74  L.  T.  241;  see  also  Davy 
v.  Garrett,  7  Ch.  D.  473. 

Where  res  judicata>  in  an  Irish  Court  was  alleged,  a  brief  slati-incut 
of  the  Irish  judgment  was  held  sufficient:  Houstoun  v.  Sligo,  29  Ch. 
D.  448. 

It  is  sufficient  to  state  the  effect  or  substance  of  tlie  limitations  in 
a  will  without  setting  out  the  precise  words  used  in  the  will: 
Darby  shire  v.  Leigh,  1896,  1  Q.  B.  .">4;  74  L.  T.  241. 

Allegation      276.    Where  it  is  material  to  allege  malice,  fraudulent 

0*  jnaiice,    in^ention,  knowledge  or  other  condition  of  the  mind  of  any 

person,  it  shall  be  sufficient  to  allege  the  same  as  a  fact, 

without  setting  out  the  circumstances  from  which  the  same 

is  to  be  inferred.    Con.  Rule  407. 

Same  as  the  Eng.  (1883)    R.  218. 

Where  an  act  is  lawful  in  itself,  so  that  no  cause  of  action  arises 
from  the  doing  of  it,  the  fact  that  it  was  done  maliciously  or  from 
a  bad  motive  does  not  make  one:  Chaffers  v.  Goldsmid,  1894,  1  Q.  B. 
186;  Allen  v.  Flood,  1898,  A.  C.  1;  and  no  use  of  property  which 
would  be  legal  if  due  to  a  proper  motive  can  become  illegal  because 
it  is  prompted  by  a  motive  which  is  improper  or  even  malicious: 
Mayor,  etc.,  of  Bradford  v.  Pickles,  1895,  A.  C.  587;  see  also  Davy  v. 
Garrett,  7  Ch.  D.  489;  Riddell  v.  Strathmore,  3  Times,  329. 
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Fraud.— Fraud  should  be  distinctly  charged  as  fraud:  Davy  v.  Rule  276. 
Garrett,  7  Ch.  D.  at  p.  489;  and  if  "  fraudulently,"  or  words  of  Fraud, 
similar  import  are  omitted,  there  must  be  allegations  of  fact  which 
necessarily  and  per  se  amount  to  fraud:  Byrne  v.  Muzio,  8  L.  R.  Ir. 
390,  and  see  Rule  271;  and  the  facts  constituting  the  fraud  should 
be  stated,  or  no  evidence  in  support  will  be  received:  Re  Rica  Gold 
Washing  Co.,  11  Ch.  D.  30,  43,  47;  Redgrave  v.  Hurd,  25  Sol.  Jour. 
372;  Arkwright  v.  Newbold,  /&.,  338;  Symonds  v.  City  Bank,  \V.  N. 
1880,  19;  80  L.  T.  Jour.  245;  see  Smith  v.  Chadwick,  9  App.  Gas.  187; 
Cargill  v.  Bower,  10  Ch.  D.  502;  and  where  facts  and  circumstances 
are  set  out  from  which  an  inference  of  fraudulent  intent,  etc.,  may 
be  inferred,  the  inference  may  be  drawn:  see  Herring  v.  Bischoffsheim, 
W.  N.  1870,  77;  Jdhmon  v.  Barnes,  W.  N.  1883,  32;  but  see  Davy  v. 
Garrett,  srupra. 

A  general  allegation  of  fraud,  however  strong  the  words  used, 
where  there  was  no  statement  of  the  circumstances  relied  on  as 
constituting  the  alleged  fraud,  was  held  not  to  amount  to  an  aver- 
ment of  fraud,  of  which  any  Court  ought  to  take  notice:  Wallingford 
v.  Mutual  Society,  5  App.  Cas.  085,  097,  701.  In  that  case,  however, 
the  allegation  in  question  was  contained  in  an  affidavit  filed  by  de- 
fendant upon  a  motion  to  obtain  judgment  on  a  specially  indorsed 
writ.  The  construction  of  this  Rule  was  not  in  question. 

Fraudulent  concealment  of  fraud,  which  within  Gibb  v.  Guild,  9 
Q.  B.  D.  59,  may  be  relied  on  as  ground  of  equitable  relief  against 
the  running  of  the  Statute  of  Limitations,  being  a  question  of  fact, 
must  be  averred  as  such  in  the  pleadings:  Barber  v.  Houston,  14  L. 
R.  Ir.  273. 

In  Herring  v.  Bischoffscheim,  W.  N.  1870,  77,  the  statement  of 
claim  alleged  the  purchase  of  bonds  through  fraudulent  misrepre- 
sentations in  the  prospectus  of  the  company,  and,  on  a  motion  to 
strike  out  parts  of  the  statement  of  claim  as  prolix,  it  was  held 
sufficient  to  allege  generally  that  the  prospectus,  which  was  set  out, 
was  fraudulent  to  the  knowledge  of  the  defendants  without  specify- 
ing the  particulars,  and  without  going  into  either  the  motive  which 
led  to  the  issue  of  the  prospectus,  or  rhe  particulars  of  the  fraudulent 
scheme  of  which  the  prospectus  formed  a  part. 

As  to  obtaining  more  specific  allegations  of.  or  particulars  of  fraud 
charged,  see  note  to  Rules  208  and  299.  See  Kaltenbach  v.  Lewis,  30 
TV.  R.  350;  45  L.  T.  000,  for  allegations  which  were  considered  to 
amount  to  a  charge  of  fraud. 

Malice. — It  will   be  sufficient  under  this  Rule,   in   an   action   for  Malice, 
malicious   prosecution,    to   allege   that   the    proceedings   were  taken 
without    reasonable    or    probable    cause,  without  setting  forth  the 
circumstances  from   which  the  same  would   be  inferred:    Aderis   v. 
Thrigley,  W.  N.  1870,  50;  2  Charl.  Ch.  Ca.  43. 

In  an  action  for  malicious  prosecution  the  plaintiff  should  allege 
the  absence  of  reasonable  cause,  and  the  presence  of  malice,  as  the 
burden  of  proof  thereof  rests  on  him:  Abrath  v.  N.  E.  Ry.  Co.,  11 
Q.  B.  D.  440;  11  App.  Cas.  247;  55  L.  T.  03;  Hicks  v.  Faulkner,  8 
Q.  B.  D.  107;  in  an  action  for  false  imprisonment,  neither  allegation 
nor  proof  of  malice  is  necessary,  and  the  burden  of  shewing  reason- 
able cause  is  on  the  defendant:  Hicks  v.  Faulkner,  supra. 

Negligence. — A    statement   of   claim    was   held    sufficient,    which  Negligence, 
alleged  that  while  the  plaintiff  was   using  an   hotel,  of  which  the 
defendant  was  a  proprietor,  as  a  guest  for  reward  to  the  defendant, 
by  the  negligence  of  defendant  the  ceiling  of  the  room,  in  which  the 
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plaintiff  then  was,  fell  upon  and  injured  him:  Sandys  v.  Florence.  47 
L.  J.  C.  P.  598.  Negligence  averred  generally,  was  held  sufficient 
in  Quillinan  v.  Canada  SoutJiem  By.,  6  Ont.  567. 

Condition  of  Mind. — Where  knowledge  or  ignorance  is  material, 
it  should  be  alleged,  e.g.,  of  untruthfulness  of  statements  in  parti- 
culars of  sale:  Redgrave  v.  Hurd,  20  Ch.  D.  1;  of  unsafe  condition  of 
working  premises  on  the  part  of  a  master,  in  an  action  by  a  servant 
for  injuries  through  their  unsafe  condition:  Griffiths  v.  London  tC-  St. 
Katharine  Dock  Co.,  13  Q.  B.  D.  259;  of  want  of  knowledge  on  the 
servant's  part:  J6. ;  threats  and  intention  to  commit  a  trespass: 
Stannard  v.  Vestry  of  St.  Giles,  20  Ch.  D.  195. 

Purchaser  for  Value  "Without  Notice.— This  plea  should 
generally  be  made  specifically:  Atty.-Gen.  v.  Biphosphated,  etc.,  Co.,  11 
Ch.  D.  327;  but  may  sometimes  be  inferred  from  facts  alleged: 
Taylor  v.  BlaTcelocTc,  32  Ch.  D.  564.  See  R.  S.  O.  c.  119,  s.  36,  as  to 
proof  of  payment  of  purchase  money. 

277.  Where  it  is  material  to  allege  notice  to  a  person 
of  any  fact,  matter  or  thing,  it  shall  be  sufficient  to  allege 
such  notice  as  a  fact  unless  the  form  or  precise  terms  of 
the  notice  (a)  is  or  are  material.     Con.  Rule  408. 

Same  as  the  Eng.  R.  1875,  O.  19,  r.  26;  that  of  1883,  R.  219,  has 
at  (a)  the  words  "  or  the  circumstances  from  which  the  same  is  to  be 
inferred." 

278.  Where  a  contract  or  relation  between  persons  does 
not  arise  from  an  express  agreement,  but  is  to  be  implied 
from  a  series  of  letters  or  conversations,  or  otherwise  from 
a  number  of  circumstances,  it  shall  be  sufficient  to  allege 
the  contract  or  relation  as  a  fact  (a);  and  if  the  person  so 
pleading  desires  to  rely  in  the  alternative  upon  more  con- 
tracts or  relations   than   one,  as  to   be   implied  from  such 
circumstances,  he  may  state  the  same  in  the  alternative. 
Con.  Eule  409. 

To  the  same  effect  as  the  Eng.  (1883)  R.  220,  which  has,  however, 
at  (a)  the  following  words,  formerly  in  Con.  Rule  409,  but  now  struck 
out  as  unnecessary:  "and  to  refer  generally  to  such  letters,  conver- 
sations or  circumstances,  without  setting  them  out  in  detail." 

Where  a  Court  has  to  find  a  contract  in  a  correspondence,  and  not 
in  one  note  or  memorandum  formally  signed,  the  whole  of  what 
has  passed  between  the  parties  must  be  taken  into  consideration: 
Hussey  v.  Home  Payne,  4  App.  Cas.  311;  N.  W.  Transportation  Co.  v. 
McKenzie,  25  S.  C.  R.  38. 

An  agreement  is  not  strictly  speaking  a  fact;  it  is  an  inference  of 
law  from  facts.  The  material  facts  should  therefore  be  stated: 
Rule  268.  If  the  "  express  agreement "  is  in  writing,  that  fact 
should  be  stated,  and  the  effect  of  the  document  set  forth:  Rule  275. 
If  the  agreement  is  to  be  gathered  from  a  series  of  letters,  conversa- 
tions or  circumstances,  the  present  Rule  applies:  Turquand  v.  Fear on, 
40  L.  T.  543;  see  also  Smyth  v.  Levinge,  39  L.  T.  579;  Noad  v.  Murroic, 
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40  L.  T.  100.    There  should  not  be  merely  a  bare  statement  that  "  it  Rules 
was  agreed,"  however,  "  as  a  general  rule  it  is  not  sufficient  to  state  279-282. 
merely  that  there  was  an  agreement     *      *      *     the   party  plead- 
ing   *  must  give  such  particulars  as  will  enable  his  opponent 
to  meet  the  case  set  up  " :  per  Lord  Thesiger  in  Turquand  v.  Fearon, 
40  L.  T.  at  p.  545.     In  other  words  the  party  must  make  a  general 
reference  to  the  letters,  conversations,  or  circumstances. 

Where  an  agreement  to  have  any  effect  in  law  must  be  in  writing, 
it  is  sufficient  to  allege  that  there  was  an  agreement  without  alleging 
that  it  was  in  writing;  that  it  was  in  writing  is  matter  for  evidence 
at  the  trial:  Pascoe  v.  Richards,  50  L.  J.  Chy.  340;  and  it  lies  upon 
the  party  setting  up  the  agreement  to  prove  one  sufficient  in  law  at 
the  trial:  Privett  v.  Hay,  Mr.  Dalton,  4th  March,  1884. 

27O.   Neither  party  need  in  any  pleading  allege  any  Facts 
matter  of  fact  which  the  law  presumes  in  his  favour,  or  as 
to  which  the  burden  of  proof  lies  upon  the  other  side,  un- be  stated- 
less  the  same  has  first  been  specifically  denied. 

[E.g. — Consideration  for  a  bill  of  exchange  where  the 
plaintiff  sues  only  on  the  bill,  and  not  for  the  consideration 
as  a  substantive  ground  of  claim].     Con.  Rule  410. 
Same  as  the  Eng.  (1883)    R.  221. 

280.  If  either  party  wishes  to  deny  the  right  of  any  Denial  of 
other  party  to  claim  as  executor,  or  as  trustee,  or  as  assignee  atSreS?*" 
in    insolvency,  or   in   any  representative  or  other   alleged  pacity- 
capacity,  or  the  alleged  constitution  of  any  partnership, 

he  shall  deny  the  same  specifically,   [or  the  same  will  be 
taken  to  be  admitted].     Con.  Rule  411. 

The  Eng.  (1883)    R.  238,  does  not  contain  the  words  in  brackets, 
otherwise  the  Rules  are  the  same. 
See  notes  to  Rule  272. 

The  rule  was  the  same  at  Law  under  Reg.  Gen.  T.  T.  1850,  No.  5, 
as  to  assignees  in  insolvency,  executors  and  administrators,  and 
persons  authorized  by  any  Act  of  Parliament  to  sue  or  be  sued  as 
nominal  parties:  see  Jones  v.  Brown,  1  Bing.  N.  C.  484,  and  Harr  C. 
L.  P.  Act,  712. 

281.  Unless  the  incorporation  of  a  corporate  party  is  incorpora- 
specifically  denied,  it  shall  not  be  necessary  to  prove  it. t] 

Con.  Rule  412. 

282.  "Where  a  contract  is  alleged,  a  denial  of  the  con-  Denial 
tract  shall  be  construed  only  as  a  denial  of  the  making  of  onfy  SeSai 
the  contract  in  fact,  and  not  of  its  legality  or  its  sufficiency 

in  law,  whether  with  reference  to  the  Statute  of  Frauds  or 
otherwise.     Con.  Rule  413. 

Same  as  the  Eng.  R.  1875,  O.  19,  r.  23.    The  Eng.  (1883)  R.  21G 
is  a  little  more  explicit, 
j.  A.— 30 
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A  plea  of  non  est  factum  pleaded  to  a  declaration  filed  before  The 
Judicature  Act,  in  an  action  on  a  policy  of  insurance,  was  held  not 
embarrassing;  as  under  this  Rule  it  must  be  treated  as  a  denial  of  the 
making  of  the  contract  of  insurance  in  fact:  Burnett  v.  Union  Hut. 
F.  Ins.  Co.,  32  C.  P.  134. 

In  an  action  of  ejectment  by  an  assignee  of  a  lessee  against  the 
assignors,  the  statement  of  claim  alleged  an  assignment  by  deed  by 
defendants  to  the  plaintiffs.  The  defendants  denied  "  that  'they  had 
assigned  or  made  over  the  premises  "  to  the  plaintiff.  This  was  held 
under  the  corresponding  Irish  Rule  to  put  in  issue  the  execution  of 
the  assignment  only,  and  not  its  invalidity  as  contrary  to  a  covenant 
against  alienation  in  the  lease:  Hayes  v.  Corcoran,  8  L.  R.  Ir.  75. 

Where  a  plaintiff  sets  up  a  written  contract  in  a  case  within  the 
Statute  of  Frauds,  it  is  not  necessary  for  the  defendant  to  plead 
the  statute  as  a  defence,  and  evidence  of  a  parol  contract  in  such  a 
case  is  not  admissible  without  an  amendment  of  the  pleadings; 
and  if  such  amendment  is  allowed  the  defendant  should,  if  he 
desires  it,  be  allowed  to  set  up  the  Statute:  Brwming  v.  Odhums, 
75  L.  T.  602;  Elmsley  v.  Harrison,  17  P.  R.  425. 

28  J5.  A  plea  or  defence  in  abatement  shall  not  be  plead- 


No  new  as- 
signment. 


Same  as  the  Eng.  (1883)    R.  253. 

A  plea  in  abatement  was  one  which  showed  some  ground  for 
abating  or  quashing  the  writ,  or  the  writ  and  declaration.  Such 
pleas  were  generally  based  on  the  non-joinder  of  parties,  or  the 
personal  competency  of  the  parties  to  sue,  or  be  sued.  An  instance 
of  an  ineffectual  attempt  to  raise  what  amounted  to  a  plea  in  abate- 
ment, will  be  found  in  Preston  v.  Lament,  1  Ex.  D.  361. 

Though  the  form  of  objecting  by  means  of  a  plea  in  abatement  ta 
the  non-joinder  of  a  defendant,  who  ought  to  be  included  in  the 
action,  is  abolished,  yet  an  application  to  have  such  person  included 
as  a  defendant  ought  to  be  granted  or  refused  upon  the  same  prin- 
ciples on  which  a  plea  in  abatement  would  have  succeeded  or  failed: 
per  Lord  Cairns  in  Kendal  v.  Hamilton,  4  App.  Gas.  516. 

A  defence  stating  that  the  plaintiff  is  a  married  woman  and  her 
husband  is  a  necessary  party  is  in  reality  an  informal  plea  in  abate- 
ment and  is  no  defence:  Alouloff  v.  Oppenheimer,  30  W.  R.  429. 


A  new  assignment  shall  not  be  used,  but  every- 
which  was  formerly  alleged  by  way  of  new  assign- 
ment shall  be  introduced  by  amendment  of  the  statement 
of  claim  (a).  Con.  Rule  415. 

Same  as  the  Eng.  R.  1875,  O.  19,  r.  14.  The  Eng.  (1883)  R.  281 
adds  at  (a)  the  words  "  or  by  way  of  reply." 

Sometimes,  owing  to  the  generality  of  a  declaration,  the  defendant 
was  not  sufficiently  guided  by  it  to  the  real  cause  of  complaint,  and 
was  therefore  led  to  apply  his  plea  to  a  different  matter  from  that 
which  the  plaintiff  had  in  view;  for  example,  a  plaintiff  might  have 
been  twice  assaulted  by  defendant;  one  of  these  assaults. may  have 
been  justifiable,  as  having  been  committed  in  self-defence,  while  the 
other  might  be  without  excuse.  Supposing  the  plaintiff  to  sue  in- 
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respect  of  the  latter,  the  declaration  from  its  general  terms  would  Rule  285. 
not  necessarily  inform  the  defendant  that  it  was  the  second  assault, 
and  the  defendant  might  plead  to  the  first,  son  assault  demesne.  The 
plaintiff  then  had  no  course  but  by  new  assignment  to  declare  that 
he  brought  his  action,  not  for  the  first,  but  for  the  second  assault: 
see  Stephen  on  Pleading,  187.  Such  an  occurrence  is  not  easily  con- 
ceived under  the  present  system,  where  the  facts  are  stated,  and 
not  the  legal  result  of  facts  only.  Should  it  happen,  however,  the 
statement  of  claim  may  be  amended.  This  Rule  is  not  to  be  con- 
strued as  rendering  an  amendment  of  the  statement  of  claim  neces- 
sary in  other  cases  than  those  in  which  a  new  assignment  would  have 
been  necessary  under  the  old  system  of  pleading  at  Law.  In  other 
cases,  if  new  matter  is  raised  by  defendant,  the  plaintiff  may  either 
amend,  or  may  reply  by  traverse,  or  confession  or  avoidance,  or  both: 
see  Hall  v.  Eve,  4  Ch.  D.  341;  and  Earp  v.  Henderson,  3  Ch.  D.  254. 
See  also  Rule  288. 

285.  A  defendant  in  an  action  for^  the  recovery  of 
land  who  is  in  possession  by  himself  or  his  tenant  need  not 
plead  his  title,  unless  his  defence  depends  on  an  equitable 
estate  or  right,  or  he  claims  relief  upon  any  equitable 
ground  against  any  right  or  title  asserted  by  the  plaintiff; 
but  except  in  the  cases  hereinbefore  mentioned,  it  shall  be 
sufficient  to  state  by  way  of  defence  that  he  is  so  in 
possession,  and  he  may  rely  upon  any  ground  of  defence 
which  he  can  prove.  Con.  Kule  416. 

Same  as  Eng.  (1883)  R.  254,  except  that  the  latter  provides  that 
by  so  pleading  he  shall  be  taken  to  deny  the  allegations  in  the 
statement  of  claim:  see  Danford  v.  MeAnulty,  and  note  infra. 

This  Rule  only  applies  to  a  defendant.  In  an  action  for  recovery  of 
land  the  statement  of  claim  is  as  much  subject  to  the  foregoing 
Rules  as  any  other  action,  and  the  plaintiff  must  therefore  set  forth 
the  material  facts  upon  which  he  relies  to  prove  his  title.  The 
effect  of  a  deed  is  not  a  fact,  and  a  statement  of  claim  which  merely 
alleged  that  by  virtue  of  certain  deeds,  etc.,  plaintiff  was  entitled  to 
possession  of  land,  and  did  not  state  the  purport  of  the  deeds  or  set 
out  the  plaintiff's  pedigree,  or  show  the  devolution  of  title  by  which 
the  land  in  question  became  vested  in  the  plaintiff,  was  therefore 
held  embarrassing:  Philipps  v.  PMlipps,  4  Q.  B.  D.  127;  39  L.  T. 
329  and  556;  Davis  v.  James,  26  Ch.  D.  778;  Jones  v.  Curling,  13  Q. 
B.  D.  273.  So  also  a  statement  of  claim  which  simply  alleged  that 
the  plaintiff  had  been  wrongfully  dispossessed  of  the  land  by  the 
defendant  was  set  aside  for  not  stating  the  facts  which  shewed 
the  plaintiff's  interest  in  the  land:  O'Connor  v.  O'Hara,  8  L.  B.  Ir. 
249;  see  also  Lyell  v.  Kennedy,  20  Ch.  D.  491;  8  App.  Gas.  217; 
Cromwell  v.  Swail,  1  Times,  474. 

A  statement  of  claim  stating  that  "  by  virtue  of  a  certain  settle- 
ment, the  plaintiff  is  entitled  "  without  setting  out  or  stating  the 
effect  of  the  limitations  in  the  settlement  is  insufficient:  Riddell  v. 
Strathmore,  31  Sol.  Jour.  183. 

A  statement  that  the  plaintiff,  or  any  person  through  whom  he 
claims,  was  on  such  a  day  seised  in  fee  simple  in  possession,  would 
seem  to  be  sufficient  statement  of  a  plaintiff's  title:  see  the  Form  in 
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Rule  286.  Wilson's  Jud.  Act,  7th  ed.,  572;  and  Smith  v.  Cairns  (before  Chief 
Justice  Gait,  8th  April,  1889).  In  Beatty  v.  Leacy,  16  L.  R.  Ir.  13L', 
a  general  allegation  of  the  plaintiff's  derivative  title  was  held 
sufficient. 

In  several  cases  under  the  Irish  Jud.  Act  a  defence  in  actions  of 
ejectment  for  non-payment  of  rent  has  been  set  aside  as  embarrass- 
ing, where  it  in  effect  merely  denied  that  defendant  was  tenant, 
without  alleging  anything  as  to  the  defendant's  title,  or  saying  that 
he  was  in  possession:  see  Hildige  v.  O'Farrell,  8  L.  R.  Ir.  158; 
Barnes  v.  Barnes,  8  L.  R.  Ir.  165;  Rowley  v.  Laffan,  10  L.  R.  Ir.  9. 

Where  the  plaintiff's  case  depended  on  the  heirship  of  A.,  and 
that  fact  was  stated  simply,  without  showing  how  A.  became  heir, 
the  pleading  was  held  sufficient:  Evelyn  v.  Evelyn,  42  L.  T.  248;  28 
W.  R.  531. 

But  in  Palmer  v.  Palmer,  1892,  1  Q.  B.  319,  a  defendant  was  held 
entitled  to  particulars  shewing  the  links  of  relationship  on  which 
plaintiff  relied  as  constituting  him  "heir":  see  also  Blacklidye  v. 
Anderton,  W.  N.  1893,  112. 

An  action  for  the  assignment  of  dower  is  an  action  for  recovery  of 
land:  McCulloch  v.  McCulloch,  4  C.  L.  T.  252;  McLean  v.  LcLean,  17  P. 
R.  440. 

In  an  action  for  dower,  the  facts  showing  the  right  of  dower 
(which  is  a  legal  conclusion  from  the  facts)  must  be  stated:  Lander 
v.  Carrier,  10  P.  R.  612. 

E     'table       Equitable    Estate  or  Riglit. — The    defendant    relying    on    an  equit- 
titte!  able  title  must,  in  his  statement   of  defence  allege  the   nature   of 

the  deeds  and  documents  on  which  he  relies;  and  it  is  not  sufficient  to 
allege  that  by  virtue  of  divers  mesne  acts  and  mesne  assurances,  all 
the  estates  and  interests  of  the  plaintiff's  predecessor  in  title  are  un- 
vested in  the  defendant:  Sutcliffc  v.  James,  40  L.  T.  875;  27  \V.  It. 
750.  A  defendant  who  pleads  merely  that  he  is  in  possession,  was 
always  at  liberty  to  question  the  plaintiff's  title,  even  under  the 
English  system  of  pleading,  by  which  what  is  not  denied  is  taken  to 
be  admitted:  Danford  v.  McAnulty,  6  Q.  B.  D.  645,  affirmed  in  H. 
L.  8  App.  Gas.  456;  and  this  now  expressly  provided  in  the  Eng- 
lish Rule  of  1883,  254;  a  fortiori  under  the  Ontario  system,  where 
mere  non-admission  puts  the  plaintiff  to  proof. 

See  Attorney-General  v.  Midland  Ry.  Co.,  3  Ont.  511,  and  Adamson 
v.  Adamson,  17  Ont.  425;  Allan  v.  Woods,  68  L.  T.  143. 

plea  of  not      286.  Nothing  in  these  Rules  contained  shall  affect  the 
ftuatuyteby    rignt  of  a  defendant  to  plead  not  guilty  by  statute.     A 
defence  of  not  guilty  by  statute  shall  have  the  same  effect 
/Vf  /)  Hi  9       as  heretofore  (a).    Con.  Rule  417,  amended. 

The  Eng.  (1883)  R.  208  adds  at  (a),  "  but  if  the  defendant  so 
plead  he  shall  not  plead  any  other  defence  to  the  same  cause  of 
action  without  the  leave  of  the  Court  or  a  Judge."  A  similar  clause 
in  the  former  Ont.  Con.  Rule  417  has  been  omitted  in  the  present 
consolidation  of  the  Rules,  so  that  a  defendant  may  now  plead  any 
defence  in  addition  to  "  not  guilty  by  statute." 

Formerly  the  Court  did  not  in  general  with  this  plea  allow  other 
pleas:  Neale  v.  McKenzie,  2  Dowl.  P.  C.  702;  Fisher  v.  Thames  June. 
Ry.  Co.,  5  Dowl.  P.  C.  773;  O'Brien  v.  Clement,  15  M.  &  W.  435; 
Legge  v.  Boyd,  1  M.  &  G.  898;  O'Donohue  v.  Haguire,  1  P.  R.  131; 
Dale  v.  Coon,  2  P.  R.  160. 
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There  are  numerous  statutes  authorizing  this  defence  of  "  not  Rule  287, 
guilty  "  by  statute  to  be  pleaded:  e.g.,  It  may  be  pleaded  under  It. 
S.  O.  c.  88,  s.  15,  by  Justices  of  the  Peace  and  other  public  officers: 
Dale  v.  Coon,  2  P.  R.  160;  Alderich  v.  Humphrey,  18  C.  L.  T.  172; 
34  C.  L.  J.  385;  under  K.  S.  O.  c.  207,  s.  42,  by  a  railway  company  in 
an  action  against  it  for  indemnity  for  damage  or  injury  sustained  by 
reason  of  the  railway;  but  see  Reist  v.  Grand  Trunk  Ry.  Co.,  15  U.  C. 
Q.  B.  355;  Pew  v.  Buffalo  &  Lake  Huron  Ry.  Co.,  17  U.  C.  Q.  B.  282; 
under  R.  S.  O.  c.  318,  s.  90,  by  the  defendant  in  any  action  brought 
for  anything  done  in  pursuance  of  that  Act,  which  relates  to  private 
lunatic  asylums:  see  Bullen  &  Leake  Prec.  of  Pleadings,  5th  ed., 
930;  under  R.  S.  C.  c.  41  (Militia  Act),  s.  114,  by  any  officer  or  person 
sued  for  anything  done  in  violation  of  the  Act. 

The  statute  must  be  formally  pleaded  to  enable  the  defendant  to 
avail  himself  of  any  defence  under  it:  McKay  v.  Cummings,  6  Ont. 
400. 

An  informal  pleading  of  the  statute  has  been  allowed  to  be  amended 
so  as  to  be  pleaded  in  the  form  of  the  general  issue:  Grant  v.  Culbard, 
19  Ont.  20;  and  see  Bond  v.  Conmee,  16  Ont.  App.  419. 

Where    the    plaintiff     was    not     aware   of  the  defence  intended,  .^oa.T\f^.    D  «y 
qualified  particulars  of  a  defence  of  "not  guilty  by  statute"  were     ^~*"fl1" 
ordered:  Jennings  v.  G.  T.  Ry.  Co.,  11  P.  R.  300. 


"  Not  guilty  by  statute  "  cannot  be  pleaded  to  an  action  for  specific 
performance  of  a  contract:  Peterbo-uryh  v.  Midland  Ry.  Co.,  12  P.  It. 
127;  Scottish  Ont.,  etc.,  Co.  v.  Toronto,  24  Ont.  App.  208;  and  see  Brown 
v.  Blackwell,  35  U.  C.  Q.  B.  239. 

The  plea  of  "  not  guilty  by  statute  "  puts  in  issue  not  only  the 
defence  which  the  statute  gives,  but  also  all  the  defences  which  were 
admissible  under  the  general  issue  at  Common  Law:  Ross  v.  Clifton, 
11  A.  &  E.  631. 

Contributory  negligence  may  be  set  up  under  this  plea:  Doan  v. 
Michigan  Central,  17  Ont.  App.  481. 

An  equitable  defence  is  not  admissible  under  this  plea:  Brown  v. 
Blackwell,  35  U.  C.  Q.  B.  230. 

A  plea  of  the  general  issue  by  statute  was  not  demurrable,  though  no 
statute  is  applicable:  Cairns  v.  Water  Commissioners  of  Ottawa,  25  U. 
C.  C.  P.  551. 

In  an  action  in  the  County  Court  a  plea  of  "  not  guilty  by 
statute  "  does  not  necessarily  raise  any  question  as  to  the  title  of 
land,  so  as  to  exclude  the  jurisdiction  of  the  Court:  Bell  v.  Grand 
Trunk  Ry.  Co.,  16  C.  P.  252. 

287.  Where  a  defendant  pleads  not  guilty  by  statute,  £ieaof 

.  .  f  •,•*..      7  "not  guilty 

he  shall  insert  in  the  margin  ol  the  paragraph  containing  by  statute'1 
the  plea  the  words  "  By  Statute/'  with  the  year  of  the  reign  reference" 
in  which  the  Act  of  Parliament  upon  which  he  relies  was 
passed,  and  the  chapter  and  section  of  the  Act,  otherwise 
the  plea  shall  be  taken  not  to  have  been  pleaded  by  virtue 
of  an  Act  of  Parliament.     Con.  Rule  418. 

Taken  from  Rules  of  Pleading,  T.   T.  1856,  21. 
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Rule  288.  The  provisions  of  this  Rule  must  be  strictly  followed:  Bond  v. 
Oonmee,  15  Ont.  716;  Heming  v.  Woodlyatt,  32  C.  L.  J.  126.  Both 
the  statute  by  which  the  plea  is  allowed  and  that  containing  the 
f\  matter  relied  on  by  way  of  defence  must  be  mentioned  in  the  margin: 
VanNatter  v.  Buffalo  &  Lake  Huron  Ry.  Co.,  27  U.  C.  Q.  B.  581;  Belch 
v.  Arnott,  9  C.  P.  68;  Doan  v.  Michigan  Central  Ry.,  18  Ont.  482;  and 
see  Grant  v.  Cuthbert,  59  Ont.  20,  where  an  amendment  was  allowed; 
but  where  evidence  is  given  under  the  pleas  as  pleaded,  without 
objection  at  the  trial,  it  is  too  late  afterwards  to  object  to  the  suffi- 
ciency of  the  plea:  Doan  v.  Michigan  Central  Ry.,  17  Ont.  App.  481. 

If  the  defendant  omits  to  follow  the  requirements  of  this  Rule,  he 
cannot  give  special  matter  in  evidence  to  bring  himself  within  the 
terms  of  an  Act  of  Parliament  which  allows  a  plea  of  "  not  guilty  ": 
Coy  v.  Lord  Forester,  8  M.  &  W.  312;  Joy  v.  McKinn,  1  U.  C.  C.  P.  13. 
An  amendment  may  sometimes  be  allowed  to  supply  the  omission, 
even  after  verdict:  Edwards  v.  Hodges,  15  C.  B.  477;  VanNatter  v. 
Buffalo  &  Lake  Huron  Ry.  Co.,  27  U.  C.  Q.  B.  581.  But  where  a 
defendant  pleaded  "  not  guilty,"  intending  to  justify  under  a  statute, 
but  the  Nisi  Prius  record  had  not  the  words  "  by  statute  "  in  the 
margin,  the  Judge  at  Nisi  Prius  refused  to  allow  an  amendment  by 
the  addition  of  those  words,  as  it  was  not  shown  that  they  were  in 
the  margin  of  the  defendant's  plea:  Forman  v.  Dawes,  1  Car.  &  M. 
127.  The  parties  may  so  act  at  the  trial,  and  subsequently,  as  to  be 
precluded  from  raising  the  objection  of  the  omission  to  name  a 
particular  statute  in  the  margin  of  the  plea:  Burridge  v.  Nicholetts, 
6  H.  &  N.  383. 

The  words  "  according  to  statute  "  instead  of  "  by  statute,"  written 
in  the  margin,  are  sufficient:  Robertson  v.  Cooley,  7  U.  C.  Q.  B.  305. 

288.  A  pleading  (a)  shall  not  except  by  way  of  amend- 
ing       ment,  raise  any  new  ground  of  claim  or  contain  any  allega- 
tion of  fact  inconsistent  with  the  previous  pleadings  of  the 
party  pleading  the  same.     Con.  Rule  419. 

This  is  the  same  as  the  Eng.  (1883)  R.  212,  except  that  at  (a) 
are  the  words  "  not  being  a  petition  or  summons, r'  and  the  former 
practice  was  substantially  the  same. 

A  second  pleading  may  add  a  fact  to,  but  must  not  contradict, 
the  first:  per  Brett,  L.J.,  in  BreslaMer  v.  Baridck,  36  L.  T.  52; 
24  W.  R.  901;  nor  raise  a  fresh  cause  of  action:  Collambell  v.  Flight, 
W.  N.  1877,  125.  See  also  Williamson  v.  L.  cC-  N.  W.  Ry.  Co.,  12  Ch. 
D.  787;  Duckivorth  v.  McClelland,  2  L.  R.  Ir.  527;  Kingston  v.  Corker, 
29  L.  R.  Ir.  364.  Where  a  reply  violates  this  Rule  the  Judge  at  the 
trial  may  refuse  to  try  the  action:  Hurd  v.  Bostivick,  16  P.  R.  121. 

In  an  action  for  goods  sold,  the  defence  was  coverture;  plaintiff 
replied,  that  he  was  not  aware  that  defendant  was  a  married 
woman,  and  thought  she  was  a  widow,  and  that  she  obtained  credit 
by  representing  herself  to  be  entitled  to  an  annuity'  under  a  separa- 
tion deed;  and  it  was  held  that  the  reply  did  not  raise  a  claim  incon- 
sistent wTith  the  previous  pleading:  Collet  v.  Dickenson,  W.  N. 
1878,  52. 

See  also  Rule  284. 
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Rules 

289    290 

7.  PLEADING  MATTERS  ARISING  PENDING  THE  ACTION. 


289.  Any  ground  of  defence  [or  counter-claim] 

has  arisen  after  action,  but  before  the  defendant  has  deli-  of  defence 
vered  his  statement  of  defence  (a),  may  be  pleaded  either 
alone  or  with  other  grounds  of  defence.     Con.  Kule  434. 

Same  as  the  first  part  of  Eng.  (1883)  R.  282,  except  that  in  the 
latter  at  (o<)  the  words  "  and  before  the  time  limited  for  his  doing  so 
has  expired  "  are  inserted,  and  the  Eng.  Rules  have  not  the  words  in 
brackets..  Reg.  Gen.  T.  T.,  1856,  No.  22,  was  to  the  same  effect:  see 
also  R.  S.  O.  1877,  c.  50,  ss.  106  and  107,  and  Harr.  C.  L.  P.  Act,  pp. 
115  and  731.  The  result  is,  that  under  this  Rule  the  defendant  may 
in  his  defence  set  up  any  ground  of  defence  or  counter-claim  which 
he  has  at  the  time  of  delivering  the  defence,  no  matter  when  such 
ground  arose;  and  not  merely  grounds  of  defence  which  arose  before 
the  time  limited  for  delivering  the  defence. 

Whether  a  ground  of  counter-claim  arising  after  action  brought 
can  be  set  up  was  the  subject  of  conflicting  decisions  in  England: 
see  Beddall  v.  Maitl-and;  Toke  v.  Andrews,  and  other  cases  cited  in 
notes  to  Rule  251,  p.  429.  The  words  "  or  counter-claim  "  have  been 
inserted  in  this  Rule  to  remove  any  doubt.  See  also  Chamberlain  v. 
Vhamberlin,  11  P.  R.  501,  and  notes  to  Rule  251  and  291. 

A  plaintiff  cannot,  except  by  way  of  defence  to  a  counter-claim  I 
{Rule  290)  set  up  matters  arising  pendente  lite  as  a  ground  of  claim:  | 
McLean  v.  McLean,  17  P.  R.  440. 

As  to  raising  new  matter  after  judgment,  see  Rule  642  and  notes. 

290.  If,  after  a  counter-claim  has  been  delivered,  a  Before 
ground  of  defence  arises  to  anything  alleged  therein  by  of  defence 
the  defendant,  it  may  be  pleaded  bv  the  plaintiff  thereto,  c?aim?n 
[or  be  introduced  by  amendment  into  the  statement  of 
claim,  within  three  weeks  after  the  counter-claim  or  the 

last  of  the  counter-claims  has  been  delivered,  unless  the 
time  is  extended  by  the  Court  or  a  Judge].  Con.  Kule 
435. 

See  Eng.  R.  1875,  O.  20,  r.  12;  O.  24,  r.  1;  (1883)  R.  282,  last  part. 
The  words  in  brackets  are  not  in  the  Eng.  Rules. 

The  original  J.  A.  Rule  152  was  similar  to  the  Eng.  Rules  of  1875. 
except  that  the  latter  confined  plaintiff  to  a  reply,  nothing  boing 
said  about  amending  the  statement  of  claim.  The  original  J.  A.  Rule 
and  the  English  Rules  authorized  the  plaintiff  to  take  the  course 
provided  for  "  after  a  statement  of  defence  has  been  delivered."  ~The 
present  Rule  is  confined  to\  cases  where  a  counter-claim  has  been 
•delivered  so  that  if  no  counter-claim,  but  only  a  defence  is  delivered 
and  facts  exist,  having  arisen  after  action,  which  constitute  a  reply 
to  the  defence,  the  plaintiff  may  not  be  entitled  to  proceed  under  this 
Rule,  but  may  be  obliged  to  have  recourse  to  an  application  under 
Rule  294. 

A  plaintiff  may,  in  his  reply  to  a  counter-claim  of  defendant, 
counter-claim  in  respect  of  a  cause  of  action  accruing  after  the  issue 
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Rules          of  the  writ,   but   arising   at   the   same  time  and   out    of  the   same 
291,  292.     transaction    as    the   counter-claim    of    defendant:    Toke   v.    Andrews, 
8  Q.  B.  D.  428. 

But  where  a  claim  which  might  have  been  pleaded  by  way  of 
counter-claim  is  pleaded  as  a  set-off,  the  plaintiff  may  not  reply 
matters  arising  subsequent  to  action  brought:  McNamara  v.  Skain,  23 
Ont.  103.  See  also  notes  to  Rule  251. 

delivery  of  291.  Where  a  ground  of  defence  [or  counter-claim] 
defence,  arises  after  the  delivery  of  the  statement  of  defence  (a) 
[or  counter-claim] ,  the  defendant  may  within  8  days  after 
such  ground  of  defence  [or  counter-claim]  has  arisen, 
deliver  a  further  defence  or  counter-claim  setting  forth  the 
same,  [or  introduce  the  same  by  amendment  into  his  state- 
ment of  defence  or  counter-claim].  Con.  Rule  436. 

Same  as  that  part  of  the  Eug.  (1883)  R.  283,  which  relates  to  a 
defendant;  except  that  the  English  Rule  has  not  the  words  in 
brackets,  and  has  at  (a)  the  words,  "  or  after  the  time  limited  for 
his  doing  so  has  expired,"  and  provides  that  the  additional  defence 
is  to  be  raised  only  "  by  leave  of  the  Court  or  a  Judge."  Leave  will 
be  unnecessary  under  this  Rule  if  an  affidavit  is  tiled  under  Rule 
293. 

A  counter-claim  and  set-off  were,  under  the  Eng.  Rules  correspond- 
ing to  the  original  Ont.  Rules,  held  to  constitute  a  ground  of 
defence  within  this  Rule:  Wood  v.  Goodwin,  W.  X.  1884,  17,  and  this 
will  no  doubt  be  so  now  under  this  Rule  and  Rule  251;  see  contra, 
'Chamberlain  v.  Chamoerlin,  11  P.  R.  501,  under  the  original  linlcs. 

In  computing  the  eight  days,  Vacation  is  not  reckoned:  Rule  :\^'2\ 
and  the  time  may  be  enlarged:  Rule  353;  and  see  Re  Jones,  Eyre  v. 
Cox,  25  W.  R.  303. 

By  pleading  such  a  plea  at  law  under  the  former  practice,  a  de- 
fendant abandoned  all  his  former  pleas:  Barker  v.  Palmer,  1  Salk. 
178;  but  this  is  not  so  under  the  present  Act,  though  semble  other 
defences  fall  to  the  ground  if  the  plaintiff  confesses  the  new  plea: 
see  Foster  v.  Gamgee,  1  Q.  B.  D.  666. 

delivery  292.  Where  a  ground  of  defence  to  any  counter-claim 
of  reply,  arises  after  the  expiration  of  three  weeks  from  the  time  of 
delivering  the  counter-claim  or  the  last  of  the  counter- 
claims, the  plaintiff,  within  8  days  after  such  ground  of 
defence  has  arisen,  may  deliver  a  further  pleading  setting 
forth  the  same,  [or  may  introduce  such  new  ground  of 
defence  into  his  statement  of  claim  by  amendment] .  Con. 
Eule  437. 

This  Rule  is  substantially  the  same  as  the  Eng.  (1883)  R.  283,  in 
the  case  of  a  plaintiff,  except  that  the  Eng.  Rule  has  not  the  words 
in  brackets,  and  that  the  leave  of  the  Court  or  a  Judge  is 
required.  The  same  liberty  is  here  given  to  a  plaintiff  after  the 
time  for  delivering  a  reply  has  expired  as  is,  by  the  preceding 
given  to  a  defendant  after  the  delivery  of  his  defence. 

Where  the  new  ground  is  introduced  by  amendment  an  affidavit 
required:  see  Rule  293. 
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293.  The  amendment  may  be  made  without  order,  on 
filing  a  prcecipe  and  an  affidavit  that  the  matter  of  amend-  Arnend-' 
ment  arose  within  8  days  next  before  the  making  of  th 

such  amendment.     Con.  Rule  438. 

The  affidavit  here  required  is  similar  to  that  formerly  required  in 
obtaining  leave  to  plead  a  plea  puis  darrein  'continuance,  under  II.  S. 
O.  1877,  c.  50,  s.  107.  Where  instead  of  amending  the  plaintiff  files 
a  further  pleading  under  Rule  292,  the  affidavit  referred  to  in  this 
Rule  is  not  required. 

294.  In  cases  not  provided  for  by  Rules  289  to  293, 
the  leave  to  amend  the  statement  of  claim  or  defence  or  leave 
counter-claim,  or  to  deliver  a  further  defence  or  counter- 
claim or  reply,  may  be  obtained  on  application  to  the  Court 

or  a  Judge  on  notice  supported  by  affidavit.  Con. 
Rule  439. 

Not  in  Eng.  Rules.     See  Eng.  (1883)  Us.  313,  314. 

This  Rule  will  apply,  for  instance,  where  a  further  defence  or  reply 
has  not  been  delivered  under  Rules  291  and  292,  within  the  eight 
days  mentioned.  See  also  Rule  353,  and  Re  Jones,  Eyre  v.  Cox,  25 
W.  R.  303.  The  affidavit  should  set  forth  the  new  grounds  of  de- 
fence or  reply,  and  explain  any  delay:  Haynes'  Ch.  Pract.  88. 

295.  Where  any  defendant,  in  his  statement  of  defence  Plaintiff 
[or   counter-claim,]  whether    by  way  of    amendment    or  confession 
otherwise,  alleges    any  ground  of    defence    [or    counter-  ( 
claim]  which  has  arisen  after  the  commencement  of  the 
action,  the    plaintiff    may    deliver  a    confession    of    such 
defence  (a),  (which  confession  may  be  according  to  Form 

No.  54),  and  he  may  thereupon  pign  judgment  for  his 
costs  up  to  the  time  of  the  pleading  of  such  defence  (a) 
unless  the  Court  or  a  Judge  shall,  either  before  or  after 
the  delivery  of  such  confession,  otherwise  order.  Con. 
Rule  440. 

This  is  substantially  the  same  as  the  Eng.  R.  1875,  O.  20,  r.  3,  and 
(1883)  R.  284.  Rules  22  and  23  of  Reg.  Gen.  T.  T.  1856,  were  to 
the  same  effect,  but  were  not  applicable  where  a  plea  raising  such 
a  defence  was  pleaded  by  one  or  more  only,  of  several  defen- 
dants. 

(a)  "  Defence  "  here  includes  "  counter-claim,"  which  is  of  course 
a  defence. 

Payment  of  money  into  Court  is  not  a  "  defence  "  within  the 
meaning  of  this  Rule:  Callander  v.  Hawkins,  2  C.  P.  D.  592. 

Under  the  Rules  of  T.  T.  1856,  though  a  defendant  pleaded  with 
such  a  plea  other  defences  arising  before  action,  the  plaintiff  'was 
nevertheless  entitled  to  confess  the  plea  and  have  his  costs,  the 
other  pleas  falling  to  the  ground.  And  the  present  Rules  seem 
to  have  the  same  effect:  Foster  v.  Gamgee,  1  Q.  B.  D.  666.  There  is 
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Rule  296.  no  difference  in  this  respect  between  a  plea  of  bankruptcy  and  any 
other  plea:  Foster  v.  Gamgee,  supra.  A  plea  that  defendant  was  an 
adjudicated  bankrupt,  upon  an  act  of  bankruptcy  which  occurred 
after  the  service  of  the  writ,  was  held  to  be  "  a  ground  of  defence 
which  has  arisen  after  the  commencement  of  the  action;"  and  the 
plaintiff  was  held  entitled  to  confess  and  sign  judgment  for  his 
'  costs  under  this  Rule:  Champion  v.  Formby,  7  Ch.  D.  373. 

Such  a  confession  is  a  determination  of  the  matters  in  litigation, 
and  precludes  a  second  action  for  the  same  cause:  Neicington  v. 
Levy,  L.  R.  5  C.  P.  607;  6  C.  P.  180. 

For  form  of  confession,  see  App.  Form  No.  54;  and  of  judgment 
for  costs,  No.  150. 

These  Rules  apply  to  a  counter-claim  in  the  nature  of  a  pecuniary 
set-off,  arising  after  action  brought:  Ellis  v.  Munson,  36  L.  T.  585; 
Wood  v.  Goodwin,  W.  N.  1884,  17,  and  to  counter-claims  generally: 
see  notes  to  Rules  251  and  291,  and  Beddall  v.  Maiiland,  17  Ch.  D. 
174. 

Where  a  Judge  refused  to  deprive  the  plaintiff  of  the  costs,  under 
the  last  clause  of  this  Rule  it  was  held  that  they  were  costs  left 
within  the  discretion  of  the  Judge  within  section  49  of  the  English 
Judicature  Act  (corresponding  to  sec.  72  of  the  Ont.  Act),  and  that 
therefore  there  could  be  no  appeal  from  the  decision  except  by 
leave:  Perkins  v.  Beresford,  47  L.  T.  515;  and  see  Hopkins  v.  Tickers, 
3  Times,  610. 

Defendants  delivered  a  further  defence  of  matter  arising  since 
former  defence.  Plaintiff  delivered  a  confession  of  this  defence  and 
signed  judgment  for  costs.  The  defendants  asserting  that  the  point 
was  sufficiently  raised  by  the  former  defence,  which  was  not  in- 
tended to  be  waived,  and  consenting  to  withdraw  the  further  de- 
fence, the  judgment  for  costs  was  set  aside  under  this  Rule:  Bridg- 
dou-n,  etc.  v.  Barlado,  etc.,  38  Ch.  D.  378. 

This  Rule  was  held  not  to  apply  where  the  defence,  also  set  up 
matters  of  defence,  which  had  occurred  before  the  commencement 
of  the  action:  Harrison  v.  Marquis  of  Abergavenny,  57  L.  T.  360;  and 
where  an  action  had  been  brought  by  a  judgment  creditor  against 
a  judgment  debtor  and  another,  to  set  aside  a  conveyance  as  fraudu- 
lent, and  after  pleading  of  several  defences  the  judgment  debtor 
obtained  leave  to  amend  by  adding  as  a  defence,  without  abandon- 
ing his  other  defences,  that  the  plaintiff's  claim  had  become  extin- 
guished by  reason  of  a  set-off  ordered  in  another  action,  it  was 
held  that  this  was  a  case  in  which  the  plaintiff  should  not  be 
allowed  to  confess  the  new  defence,  and  sign  judgment  for  costs: 
Patterson  v.  Smith,  14  P.  R.  558. 

As  to  discontinuance  of  the  action  by  the  plaintiff  in  other  cases, 
see  Rule  430. 

8.  STRIKING  OUT,  AMENDING  PLEADINGS,  ETC. 
court  may     296.   If  upon  the  hearing  of  a  cause  or  matter,  the 

order  scan- 


f  .  i       j«  ,•-•  rr>  j 

Court  is  oi  opinion  that  any  pleading,  petition  or  amaavit, 
or  any  part  of  a  pleading,  petition  or  affidavit  is  scandalous, 
the  Court  may  order  the  pleading,  petition  or  affidavit  to 
be  taken  off  the  file,  or  may  direct  the  scandalous  matter  to 
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be  expunged,  and  may  give  such  directions  as  to  costs  as  Rule  296- 
may  seem  just.    Con.  Rule  421. 
Taken  from  Chy  O.  69. 

Scandal. — This  Rule  enables  the  Court  at  the  hearing  of  an  action 
&ua  sponte  to  order  scandalous  matter  in  any  pleading,  petition  or 
affidavit  to  be  taken  off  the  files  or  expunged.  Tinder  Rules  297, 
298,  a  motion  may  be  made  for  the  like  purpose  at  any  time  before 
the  hearing. 

As  to  scandalous  matter  in  the  statement  of  claim  or  defence, 
see  also  Rule  298. 

As  to  the  power  of  the  Court  to  strike  out  scandalous  matter, 
see  Bright  v.  Marner,  W.  N.  1878,  211;  Cracknall  v.  Janson,  11  Ch. 
D.  1;  and  as  to  scandalous  matter  in  affidavits,  Warner  v.  Mosses, 
W.  N.  1881,  09;  Kenrick  v.  Kenrick,  12  W.  R.  335;  Sadlier  v.  Smith, 
7  P.  R.  409;  Blake  v.  Albion,  24  W.  R.  677. 

Nothing  can   be  scandalous  which  is   relevant:  per  Cotton,   L.J.,  Applica- 
in  Fisher  v.  Owen,  8  Ch.   D.   653;  Jones  v.  Huntingdon,  3  Chy.  Ch.  tion  to 
117;  B—      -  v.  W-     —,  31  Beav.  342;  Millington  v.  Loring,  6  Q.  B.  JSJJjJJJJ, 
D.  190;  and  the  test  is  whether  the  matter  alleged  to  be  scandalous  matter. 
would  be  admissible  in  evidence  to  show  the  truth  of  any  allegation 
which  is   material  with  reference  to  the   relief   prayed:  Chris  ti-e  v. 
Christie,  L.  R.  8  Chy.  499;  Caxhin  v.  Craddock,  3  Ch.  D.  37(3.    The 
Court  has  power  to  strike  out  scandalous  matter  from  an  affidavit, 
or  to  order  the  person  who  has  filed  it  to  pay  the  costs  of  it,  on  the 
application  of  any  person,  even  a   stranger  to  the  action,  or  inero 
motu.    It  is  not  necessary  that  the  applicant  should  be  the  injured 
person:  Cracknall  v.  Janson,   11  Ch.  D.   1;  Middlemas  v.  Wilson,   L. 
R.  10  Chy.  230;  Sadlier  v.  Smith,  7  P.  R.  409;  15  C.  L.  J.  52;  God- 
dard  v.  Parr,  24  L.  J.  Chy.  783. 

Where  proceedings  are  ordered  to  be  taken  off  the  files  it  is  safd  to 
be  the  proper  practice  to  destroy  them:  Hill  v.  Hart-Davis,  26  Chy. 
D.  471;  sed  qucere  is  not  the  proper  practice  to  seal  them  up?  Other- 
wise should  they  be  destroyed,  and  the  order  be  subsequently  re- 
versed, they  could  not  be  restored  to  the  files.  See  also  Rule  315. 

The  Court  has  jurisdiction  to  order  in  any  proceeding,  scandalous 
matter  to  be  struck  out;  thus,  scandalous  statments  in  a  bill 
of  costs  were  ordered  to  be  struck  out:  Rv  Miller  £  Miller,  51  L.  T. 
853;  33  W.  R.  210;  W.  N.  1884,  234;  Erskine  v.  Gartshore,  18  Ves. 
-I14 

The  costs  of  the  motion  are  between  solicitor  and  client:  Ex  parte  Costsof 
Thorp,  1  Ves.  394;  Ex  parte  Porter,  2  M.  &  Ayr.  220;  Ex  parte  Simp-  motion. 
son,  15  Ves.  476,  and  both  the  party  and  his  solicitor  concerned  are 
liable  to  pay  costs  of  an  application:  /&.;  Rattray  v.  George,  16  Ves. 
232,  and  see  Bishop  v.  Willis,  5  Beav.  83;  Anon,  4  P.   R.  242.    As 
to  the  disallowance  of  the  costs  of  unnecessary  matter  in  pleadings 
and  affidavits,  see  Rule  1154. 

Prolixity. — Although  there  is  no  Rule  specially  giving  the  Court 
power  to  take  pleadings  or  affidavits  off  the  files  for  prolixity,  it 
has  nevertheless  an  inherent  power  to  do  so:  Hill  v.  Hart-Davis, 
26  Ch.  D.  470;  and  pleadings  may  also  be  ordered  to  be  struck 
out  for  prolixity:  Marsh  v.  Pontefract,  W.  N.  1876,  7;  1  Charl.  Ch. 
Ca.  66;  Davy  v.  Garrett,  7  Ch.  D.  473;  or  amended  by  striking  out 
the  prolix  matter:  Brock  v.  Tew,  18  P.  R.  30. 
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Rules  Impertinence. — The  Court  has  also  jurisdiction  to  order  pleadings, 

297,  298.      petitions,  or  affidavits,  containing  matter  which  is  impertinent,  i.e., 

irrelevant,  to  be  taken  off  the  files,  or  amended  by  striking  out  the 

offending  matter. 


Motion 
may  be 
made  at 
any  time 
before 
bearing. 


297.  A  motion  to  have  any  pleading,  petition  or  affi- 
davit taken  off  the  files  for  scandal,  or  to  have  the  scanda- 
lous matter  expunged,  may  be  made  to  the  Court  or  a 
Judge  at  any  time  before  the  hearing  of  the  cause  or 
matter.  Con.  Eule  422. 

Taken  from  Chy.  O.  70. 

Scandal  in       As  to  scandalous  matter  in  statements   of  claim  or  defence,   see 
pleading.      Rule  298. 

As  to  disallowance  of  costs  of  unnecessary  matter  contained  in 
pleadings  and  affidavits,  see  Rule  1154. 

Under  this  Rule  the  Master  in  Chambers,  or  Local  Judge,  or 
Master,  has  no  power  to  strike  out  for  impertinence,  interrogatories 
which  have  been  delivered  for  the  examination  of  a  witness  under 
commission:  Williams  v.  Corby,  8  P.  R.  83. 

For  form  of  notice  of  motion,  see  Leggo's  Forms,  2nd.  ed..  No. 
526. 


Master  no 
power  to 
strike  out 
interroga- 
tories for 
imperti- 
nence 


Amend-  298.  The  Court  or  a  Judsre  may  at  any  stage  of  the 
leave.  proceedings  order  to  be  struck  out  or  amended  any  matter 
.  ^  in  the  pleadings,  respectively  which  may  be  scandalous,  or 
'bo I'  which  may  tend  to  prejudice,  embarrass,  or  delay  the  fair 
trial  of  the  action.  Con.  Rule  423. 

Same  as  Eng.  Rule  1875,  O.  27,  r.  1.  Eng.  (1883)  R.  309,  is  differ- 
ent in  language. 

Scandal.          As  to  striking  out  scandalous  matter,  see  Rule  296  and  notes. 

Rules  296,  297,  enable  the  Court  at  the  hearing  of  the  action,  or 
on  a  motion  made  before  the  hearing,  to  strike  out  scandalous 
matter  in  any  pleading,  petition,  or  affidavit.  This  Rule  enables 
the  Court  to  strike  out  any  scandalous  matter  in  any  "  pleading  " 
at  any  stage  of  the  proceeding.  A  petition  is  a  pleading:  see  J. 
A.  s.  2  (9). 

Striking  out  a  Pleading  as  Improper  or  Embarrassing,  on 
the  Application  of  the  Opposite  Party. — Apart  from  the  R.nlcs 
the  Court  has  inherent  jurisdiction  to  strike  out  a  defence  as  frivo- 
lous, vexatious  and  abuse  of  procedure,  e.g.,  where  it  attempts  to  re- 
try, in  another  form,  a  question  already  decided  against  the  defen- 
dant: Reichel  v.  HcGrath,  14  App.  Cas.  665,  see  also  Rule  261. 

As  a  rule  the  only  grounds  for  striking  out  pleadings  are  that  they 
are  either  (1)  embarrassing,  (2)  scandalous,  or  (3)  tending  to  prejudice 
or  delay:  Ryan  v.  Fish,  10  P.  R.  187,  192;  but  in  Chamberlain  v.  Cham- 
Berlin,  11  P.  R.  501,  it  was  held  that  a  defence  which  was  wholly  inap- 
plicable, might  be  struck  out,  though  neither  scandalous  nor  tending  to 
prejudice,  embarrass,  or  delay;  and  see  Glass  v.  Grant,  12  P.  R. 
480;  so  also  a  pleading  tendering  no  issue,  and  containing  unneces- 
sary matter:  Brock  v.  Ten',  18  P.  R.  30;  a  defence  alleging  want  of 
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notice  of  action,  where  defendants  were  not  entitled  to  notice  of  Rule  298. 
action:  McCarthy  v.  Vespra,  16  P.  R.  416.  Pleadings  will  not  neces- 
sarily be  struck  out  because  they  are  inconsistent:  Re  Morgan,  35 
Ch.  D.  492;  but  where  the  plaintiff  asked  for  an  injunction  and 
damages,  and  recovery  of  possession,  it  was  held  that  such  claims 
were  inconsistent  and  embarrassing,  and  the  plaintiff,  though 
granted  an  injunction,  was  refused  costs:  Evans  v.  Davis,  27  W.  K. 
285. 

An  embarrassing  pleading  has  been  defined  as  one  in  which  mat-  On  applica- 
ter  is  pleaded    wliich    the    party    is    not    entitled    to    make    use  of:iiono**>be 
Heugh  v.  Chamberlain,  25  W.  R.  742;  W.  N.  1877,  128,  Stratford  v.  j^?™1^ 
Gordon,  14  P.  R.  407;  e.g.,  in  an  action  to  enforce  a  contract  for  the  strike  out. 
sale  of  a  patent  without  warranty,   a  defence  putting  in  issue  the 
validity  of  the  patent:  Liardet  v.  Hammond  Electric  Light,  31  W.  R. 
710;  W.  N.  1883,  96;  allegations  respecting  matters  compromised  in 
a  former  suit,  and  which  therefore,  could  not  be  re-litigated:  Knowles 
v.  Roberts,  38  Ch.  D.  263;  Reichel  v.  Magrath,  supra. 

A  pleading  not  drawn  according  to  the  Rules  respecting  pleadings 
is  embarrassing:  see  notes  to  Rules  268  and  264,  et  seq. 

As  a  general  rule  a  pleading  should  not  be  set  aside  on  summary 
application  unless  plainly  frivolous  or  indefensible.  Formerly  the 
party  was  left  to  demur,  and  even  though  the  pleading  appeared 
to  be  demurrable  that  was  not  a  sufficient  reason  for  striking 
it  out:  Glass  v.  Grant,  12  P.  R.  480;  Stratford  v.  Gordon,  14  P.  R. 
407;  Daley  v.  Byrne,  15  P.  R.  4;  now  however  that  demurrers  are 
abolished  it  would  seem  to  be  proper  to  move  under  Rule  261,  in 
cases  where  that  Rule  is  applicable. 

The  power  to  strike  out  is  not  exercised  so  as  to  enable  one  party 
to  dictate  to  the  other  how  he  should  plead:  Rolfe  v.  Maclaren,  3 
Ch.  D.  106,  108;  but  portions  of  pleadings  have  been  struct  out 
which  are  not  in  accordance  with  Rule  268;  e.g.,  where  they  con- 
tained irrelevant  allegations  of  fraud,  to  the  effect  that  in  trans- 
actions other  than  the  one  in  question  the  defendants  had  been 
guilty  of  fraud:  Blake  v.  Albion,  etc.,  35  L.  T.  269;  Menhinick  v. 
Turner,  W.  N.  1876,  55;  2  Charl.  Ch.  Ca.  42;  immaterial  facts 
set  out  with  prolixity:  Davy  v.  Garrett,  7  Ch.  D.  473;  Brock  v.  Tew, 
18  P.  R.  30;  admissions;  Ask&c  v.  N.  E.  Ry.  Co.,  W.  Nl 

1875,  238;   1   Charl.   Ch.   Ca.   90,   Davy  v.   GcDrrett,   supra;    evidence: 
Jones  v.  Turner,    W.    N.    1875,    239;    1    Charl.    UE.     Ca.  91;  scan- 
dalous   statements    which    were    immaterial:     Duncan    v.     Vereker, 
W.  N.  1876,  64;  2  Charl.  Ch.  Ca.  44;  see  Cracknall  v.  Janson,  II 
Ch.  D.  1;  Sadlier  v.  Smith,  1  P.  R.  409;   Christie  v.  Christie,  L.  Jl. 
8  Chy.  499;  Wood  v.  Earl  Durham,  21  Q.  B.   D.  501;  and  notes  to 
Rule  296,  but  nothing  is  scandalous  that  is  relevant  to  the  merits: 
see  Fisher  v.  Owen,  8  Ch.  D.  653,  and  other  cases  in  note  to  Rule  296; 
Whitney  v.   Moignwd,   24   Q.    B.    D.   630;    Dan.   Prac.   5th   ed.,   290. 
General  statements  of  title  may  be  struck  out:  Ptiilipps  v.  Philipps, 
4  Q.  B.  D.  127;  Riddell  v.  Strathmore,  31   Sol.  Jour.  183;  Rule  285; 
allegations  so  prolix  as  to  be  obscure:  Marsh  v.  Pontefract,  W.   N. 

1876,  6;  1  Charl.  Ch.  Ca.  66;  see  also  Hill  v.  Hart-Davis.  26  Ch.  D. 
470;   and  unnecessary  details  though   not  amounting  to  statements 
of  evidence:  Adcris  v.   ThrigUy,  W.  N.  1876,  56;  2  Charl.   Ch.  Ca. 
43.     The  whole  of  a  pleading  may  be  struck  out;  a  statement  of 
claim:   C a  shin  v.    Cradock,   3  Ch.    D.   376;  Ker  v.   Williams,   W.   N. 
1886.  16:  a  defence:  Preston  v.  Lamont,  1  Ex.   D.  B61;  or  a  reply: 
Williamson  v.  L.  &  N.  W.  Ry.  Co.,  12  Ch.  D.  787.     See  also  Golding 
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Rule  298  v.  Wharton  Salticorks  Co.,  1  Q.  B.  D.  374;  W.  N.  1876,  40;  2  CharL 
Ch.  Ca.  40,  and  Harris  v.  Gamble,  6  Ch.  D.  748;  Atty.-Gen.  v.  L.  cC- 
N.  W.  Ry.  Co.,  1892,  3  Ch.  274;  2  R.  84. 

See  also,  for  cases  wher^  several  plaintiffs  and  defendants  are 
joined,  and  causes  of  action  alleged  which  can  not  be  set  up  in  one 
action,  notes  to  Rules  185  and  186. 

Where  a  pleading  is  defective  in  not  containing  all  allegations 
necessary  to  show  a  case  for  relief,  or  a  defence,  the  pleading  may 
for  that  reason  be  embarrassing,  and  where  the  defects  can  be 
supplied  it  will  in  general  be  proper  to  move  to  strike  out  the  plead- 
ing or  paragraph,  thus  where  in  a  claim  by  a  simple  contract  credi- 
tor he  omits  to  state  that  he  sues  on  behalf  of  all  creditors  to  set 
aside  a  conveyance  as  fraudulent  against  creditors,  the  objection 
should  be  raised  by  motion  under  this  Rule,  and  not  under  Rule 
259:  see  Scane  v.  Duclcett,  3  Ont.  370.  So  where  a  claim  for  eject- 
ment alleged  that  prior  to  1874  defendant  was  tenant  and  had  paid 
rent,  but  since  1874  had  not  paid  rent,  it  was  held  to  be  embarras- 
sing as  not  showing  any  subsisting  tenancy:  MoUoy  v.  Lewers,  12 
L.  R.  Ir.  39;  see  also  Rowley  v.  Laffan,  10  L.  R.  Ir.  9. 

Where  pleadings  are  such  as  should  be  struck  out,  they  ought 
to  be  struck  out  by  the  Judge,  and  not  be  left  to  be  dealt  with  as 
a  question  of  costs:  Watson  v.  Rodicell,  3  Ch.  D.  380. 

Ordinarily,  instead  of  altogether  striking  out  a  pleading,  or  part 
of  a  pleading,  the  party  whose  pleading  is  defective  will  be  given 
an  opportunity  to  amend:  Moorhouse  v.  Colville,  W.  N.  1876,  1~2; 
1  Charl.  Ch.  Ca.  95;  Anon,  W.  N.  1876,  24;  2  Charl.  Ch.  Ca.  39; 

Where  a  pleading  is  obscure  instead  of  striking  it  out  it  may 
be  ordered  to  be  amended  so  as  to  make  it  clear  to  the  opposite 
party:  Dry  den  v.  Smith,  17  P.  R.  505;  Johnson  v.  Stafford,  33  C. 
L.  J.  433;  and  see  Rule  299. 

In  an  action  for  seduction  a  paragraph  of  the  statement  of  claim 
alleged  that  the  defendant  administered  noxious  drugs  to  the  plain- 
tiff's daughter.  It  was  held  that  the  paragraph  could  not  be  struck 
out  as  disclosing  a  felony  for  which  the  defendant  ought  to  have 
been  prosecuted,  inasmuch  as  the  plaintiff  was  not  the  person  upon 
whom  the  felonious  act  was  committed,  and  had  no  duty  to  prose- 
cute: Appleby  v.  Franklin,  17  Q.  B.  D.  93;  but  see  Vincent  v.  Spragu^, 
3  U.  C.  Q.  B.  283;  Brown  v.  Dalby,  7  U.  C.  Q.  B.  160:  Walsh  v.  Nat-, 
trass,  19  C.  P.  453;  Williams  v.  Robinson,  20  C.  P.  255. 

Allegations  in  the  statement  of  claim  may  be  struck  out  where 
they  have  been  abandoned  by  the  reply:  Brooking  v.  Maudsley,  55 
L.  T.  343. 

Where  allegations  are  properly  pleadable  under  Rule  268,  the  Court 
has  no  power  to  strike  out  the  parapraph  containing  them,  unless 
scandalous,  or  tending  to  prejudice,  embarrass  or  delay,  within  the 
meaning  of  the  present  Rule:  Millington  v.  Loring,  6  Q.  B.  D.  190. 

In  an  action  to  restrain  a  breach  of  contract  in  restraint  of  trade 
it  was  held  to  be  embarrassing  to  claim  both  an  injunction  and 
liquidated  damages,  but  the  point  not  having  been  taken  until  the 
hearing  it  was  held  that  the  plaintiff  should  elect:  Grant  v.  Harrison, 
69  L.  T.  307. 

An  amendment,  under  leave  to  amend,  granted  when  a  new  trial 
was  ordered,  adding  claims  for  assault  and  false  imprisonment, 
which  would  be  barred  by  the  Statute  of  Limitations  if  made  by- 
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a  new  writ,  was  struck  out.    An  amendment  which  will  injuriously  Rule  298. 
alter  the  rights   which   the  parties   would   have    if   there   were   no 
amendment  will  not  be  allowed:  Weldon  v.  Neal,   19  Q.  B.  D.  394; 
Hudson  v.  Fernyhough,  61  L.  T.  722. 

A  plea  denying  liability  is  not  embarrassing  by  being  joined  with* 
a  plea  of  tender  before  action,  and  payment  into  Court:  Davis  v. 
National  Insurance  Co.  of  Ireland,  16  P.  R.  116. 

In  an  action  for  slander,  where  there  is  a  denial  of  the  speaking 
of  the  words  alleged,  a  paragraph  admitting  the  speaking  of  other 
words  (setting  out  the  defendant's  version  of  what  he  had  said),  and 
saying  that  they  were  true,  was  struck  out  as  embarrassing:  Rassam 
v.  Budge,  1893,  1  Q.  B.  571;  5  R.  336;  68  L..T.  717. 

A  defence  separating  a  libel,  and  justifying  as  to  part,  without 
leaving  it  clear  what  part  was  justified,  was  struck  out  as  embar- 
rassing: Fleming  v.  Dollar,  23  Q.  B.  D.  388. 

Reasons  pleaded  to  shew  why  an  act,  said  to  be  ultra  vires,  was 
not  ultra  vires,  were  held  not  to  be  irrelevant  or  embarrassing,  and 
a  matter  alleged  as  a  reason  should  not  be  struck  out  because  it  is  a 
bad  reason:  Tomkinson  v.  8.  E.  Ry.  Co.,  57  L.  T.  358. 

A  defence  in  a  sci.  fa.  action,  which  might  have  been  pleaded  as 
a  defence  to  the  original  action,  was  struck  out:  Shaver  v.  Cotton, 
16  P.  R.  278. 

In  Restell  v.  Steward,  W.  N.  1875,  249,  paragraphs  introduced 
into  a  statement  of  defence  by  amendment  were  struck  out:  see 
Rule  801. 

In  Finch  v.  The  Guardians  of  Tork  Union,  35  L.  T.  360,  a  motion 
to  strike  out  the  whole  statement  of  defence  was  held  to  be  mis- 
conceived, as  the  defence  was  not  so  frivolous  as  to  justify  its  being 
set  aside.  In  Weir  v.  Barnett,  W.  N.  1875,  258;  1  Charl.  Ch.  Ca.  93, 
a  defendant  applied  to  compel  the  plaintiff  to  amend,  in  an  action 
for  false  representations  in  regard  to  debentures,  stated  to  have 
been  made  in  a  letter  and  prospectus,  and  Huddleston,  B.,  refused  to 
order  an  amendment  of  the  claim,  so  as  to  shew  which  of  the  false 
representations  were  in  the  letter,  and  which  in  the  prospectus. 

The  striking  out  of  pleadings  is  in  the  discretion  of  the  Judge;  Appeals, 
and,  as  a  general  rule,  an  appeal  from  his  order  will  not  be  enter- 
tained,   unless   a   question   of  principle  is    involved:   see   Golding   v. 
Wharton  Saltworks  Co.,  1  Q.  B.  D.  374;  Watson  v.  Rodwell,  3  Ch;T>. 
380;  Ruston  v.  ToUn,  10  Ch.  D.  558,  565;  Re  Martin,  Hunt  v.  Cham- 
bers, 20  Ch.   D.  365.    Such  an  appeal  was  entertained  in  Davy  v. 
Garrett,  7  Ch.  D.  473;  Knowles  v.  Roberts,  38  Ch.  D.  263;  see  also 
Laird    v.    Briggs,    19    Ch.    D.    22;    Peterkin    v.    McFarlane.    4    Ont 
App.  25. 

On  this  subject,  see  also  notes  to  sec.  76,  supra,  p.  124. 

In  view  of  the  difference  between  the  English  and  Ontario  systems 
as  to  admissions  (see  Rule  272),  caution  will  be  necessary  in  apply- 
ing the  English  authorities  on  the  subject  of  striking  out  embarras- 
sing pleadings.  The  English  Rules  require  a  party  to  deal  speci- 
fically with  the  allegations  in  the  previous  pleading,  and  to  deny 
such  allegations  as  he  is  not  prepared  to  admit;  but  where,  as  under 
the  Ontario  system,  a  party  is  not  so  bound  to  make  denials,  he 
might  not,  in  framing  his  pleading,  be  embarrassed  by  an  improper 
pleading,  though  he  might  be  prejudiced  if  irrelevant  statements 
of  fact  in  such  a  pleading  were  allowed  to  go  before  a  jury. 
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Rule  299.         As  to  striking  out  a  pleading  as  shewing  no  reasonable  cause  of 
Frivolous     action,  or  answer  or  as  being  frivolous  or  vexatious,  see  Rule  261. 
or  vexa- 

2OO.  A  further  and  better  statement  of  the  nature  of 
may  be  £  '*  the  claim  or  defence,  or  further  and  better  particulars  of 
y  matter  state(i  in  anJ  pleading,  notice  or  written  pro- 
/Mo-  ceeding  requiring  particulars,  may  in  all  cases  be  ordered 
upon  such  terms,  as  to  costs  or  otherwise,  as  may  seem  just. 
Rules  23rd  June,  1394,  1326. 

Same  as  Eng.  (1883)  R.  203. 

See  Dryden  v.  Smith,  (2)  17  P.  R.  505,  in  note  to  Rule  268,  supra,  p. 
455. 

Particulars  Until  this  Rule  the  practice  in  Ontario  as  to  ordering  particulars 
ofpleadings  depended  upon  the  inherent  jurisdiction  of  the  Court  to  prevent 
injustice;  no  Rules  on  the  subject  having  been  adopted:  Queen  Vic- 
toria Park,  etc.  v.  Howard,  13  P.  R.  14.  This  Rule  has  however  made 
no  substantial  change  in  the  practice.  The  principle  upon  which 
particulars  were  ordered  in  Ontario  even  before  this  Rule  has 
been  the  same  as  in  England,  viz.:  to  prevent  surprise  and  embar- 
rassment at  the  trial,  and  to  lessen  expense  of  evidence:  Mason  v. 
Vancamp,  14  P.  R.  290;  Spedding  v.  Fitzpatrick,  38  Ch.  D.  410. 

Demanding  Particulars. — Before  applying  for  particulars  a 
written  demand  for  the  particulars  desired  should  in  general  be 
made,  so  as  to  confine  any  subsequent  motion  to  such  particulars 
as  are  refused. 

Where  a  party  complies  with  a  demand  for  particulars  of  his 
pleading,  he  will  be  restricted  at  the  trial  to  the  particulars  given 
without  any  order  for  that  purpose:  Young  v.  E.  &  H.  Ry.  Co.,  17 
P.  R.  4. 

Particulars  given  in  compliance  with  a  written  demand  or  an 
order,  should  be  given  in  writing;  an  oral  statement  of  them  will 
not  be  sufficient:  Ryan  v.  Donovan,  16  C.  L.  T.  71,  (N.  W.  T.). 

Application  for  Particulars. — The  applicant  should  prove 
the  previous  demand,  if  any,  and  the  non-compliance  with  it,  and 
should  shew  by  affidavit  the  need  for  particulars:  Roberts  v.  Oicen, 
6  Times,  172;  Sachs  v.  Spcilman,  37  Ch.  D.  303-305,  unless  it  is 
clear  from  the  pleading  that  particulars  of  general  allegations 
there  made  must  be  necessary,  in  which  case  a  motion  to  strike 
out  the  pleading  as  embarrassing,  or  to  compel  its  amendment  by 
setting  out  particulars,  will  often  be  proper. 

When  a-  In  Kohfreitsch  v.  Mclntyre,  19  C.  L.  J.  116;  3  C.  L.  T.  173;  it  was 

rnendrnent   neld  by  Mr.  Dalton,  in  Chambers,  that,   in  a  case  where  formerly 

proper"  1  lg  a  party  would  have  been  entitled  to  particulars  of  a  pleading,   the 

instead  of    proper  course  will  in  general   be  to  move  to  compel  an  amendment 

particulars  of  fiie  pleading  so  as  to  state  the  particulars  required.    In  that  case 

the  defence  was  that  a  note  sued  on  had  been  obtained  by  fraud, 

(as  to  pleading  which,  see  Rule  271),  and  the  defence  was  ordered 

to  be  amended  so  as  to  state  the  circumstances  of  the  fraud:  see 

Wailing  ford  v.  Mutual  8oc.,  5  App.  Cas.   685;  Schomberg  v.  Zoelielli. 

W.  N.  1876,  106;  2  Charl.  Ch.  Ca.  36.    Particulars  have  sometimes 

been   ordered:  see  Baston   v.    Bradshaw,   8   L.    R.    Ir.    30;   Appteman 

v.  Applcman,   12  P.  R.  138.    A  like  order  would  seem  to  be  proper 
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where  justification  is  pleaded  in  general  terms  in  an  action  for  libel:  Rule  299. 
see  Corcoran  v.  Robb,  8  P.  It.  49;  or  an  action  for  wrongful  dis- 
missal: see  Saunders  v.  Jones,  7  Ch.  D.  435,  448;  Crabbe  v.  Hickson, 
14  P.  R.  42;  or  in  such  a  case  as  Palmer  v.  Palmer,  1892,  1  Q.  B. 
319,  where  a  statement  of  claim  alleged  merely  that  plaintiff  was 
entitled  to  possession  of  land  as  heir-at-law  of  B.,  who  died  seised 
in  fee  and  in  possession,  and  the  plaintiff  was  ordered  to  give  par- 
ticulars of  the  relationship  relied  on  as  constituting  him  the  heir. 

There  may,  however,  be  cases  in  which  a  general  allegation  may  be 
allowed  in  the  pleading  to  avoid  prolixity,  leaving  the  opposite 
party  to  apply  for  particulars  if  necessary:  see  The  Rory,  1  P.  D. 
120,  where  a  statement  of  claim,  claiming  damages  for  delivery 
of  cargo  in  a  damaged  condition,  alleged  that  the  damage  was 
occasioned  by  the  defective  condition  of  the  vessel,  or  by  the  negli- 
gence or  breach  of  duty  of  the  defendants:  see  also  Appleman  v. 
Appleman,  12  P.  R.  138. 

Time  for  Application.— As  particulars  are  most  frequently  de- 
sired for  the  purpose  of  framing  a  pleading  in  answer,  the  appli- 
cation by  a  defendant  should  be  made  before  delivering  a  defence: 
see  Augustinus  v.  Ncrinckx,  10  Ch.  D.  7;  Blackie  v.  Osmaston,  28  Ch.  D. 
123;  and  by  a  plaintiff  before  delivering  his  reply  or  amending  his 
statement  of  claim.  Putting  in  a  defence  is  not  necessarily  a 
waiver  of  the  right  to  particulars:  Sachs  v.  Speilman,  37  Ch.  D. 
295;  58  L.  T.  102;  Watson  v.  North  Metropolitan  Co.,  3  Times,  273; 
but  in  general,  in  the  absence  of  special  circumstances,  particulars 
will  not  be  ordered  after  the  close  of  the  pleadings:  Smith  v.  Boyd, 
17  P.  R.  463;  and  see  aourand  v.  Fitzgerald,  37  W.  R.  55,  265.  Par- 
ticulars can  not  at  that  stage  be  required  for  the  purpose  of  plead- 
ing, and  they  will  only  be  granted  for  the  purposes  of  the  trial 
upon  affidavit  shewing  that  they  are  necessary:  Bank  of  Toronto  v. 
7ns.  Co.  of  N.  A.,  18  P.  R.  27. 

Where  defendant  applied  before  defence  for  particulars  of  trans- 
actions impeached,  the  circumstances  of  which  were  within  his 
own  knowledge,  and  not  that  of  the  plaintiff,  the  application  was 
ordered  to  stand  over  until  the  defence  was  put  in:  Sachs  v.  Speil- 
man,  supra;  see  Re  Morgan,  35  Ch.  D.  500. 

Particulars  may  not  be  ordered  until  discovery   is  given   by  the  Discovery 
party  asking  for  the  particulars.  ScnSr?**" 

There  is  no  hard  and  fast  rule  as  to  the  class  of  cases  in  which  ordered, 
particulars  will  be  ordered  to  be  delivered  before  discovery,  or  dis- 
covery to  be  given  before  particulars.    The  Court  will   look  at  the 
circumstances  of  each  case:   Waynes  Merthyr  Co.   v.   Radford,   1896, 
1  Ch.  29. 

Where  the  details  of  the  facts  pleaded  lie  in  the  knowledge  of  the 
party  asking  particulars,  particulars  should  not  be  ordered  before 
discovery  is  given  by  the  party  asking  the  particulars:  Sims  v. 
Slater,  10  C.  L.  T.  227;  Millar  v.  Harper,  38  Ch.  D.  110;  Sachs 
v.  Speilman,  supra;  Whyte  v.  Ahrens,  26  Ch.  D.  717;  Leitch  v.  Abbott, 
31  Ch.  D.  374;  Maxim  &  Co.  v.  Nordenfeldt,  1893,  3  Ch.  122;  Edelston 
v.  Russell,  57  L.  T.  927;  Waynes  Merthyr  Co.  v.  Radford,  1896,  1  Ch. 
29;  but  see  Zierenberg  v.  Laboucheire,  1893,  2  Q.  B.  183,  an  action 
for  libel. 

In   some  cases  all   the   particulars  required  may  be  obtained  by  Particulars 
examination  for  discovery:  see  Saunders  v.  Jones,  7  Ch.  D.  435;  ex- obtained 
plained  in  Benbow  v.  Low,   16  Ch.  D.  97;  Frost  v.  Brooke,  32  L.  T.  by  exami- 
312;  Hill  v.  Wates,  L.  R.  9  C.  P.  688;  Blatchford  v.  Green,  14  P.  R.natlon- 
424;  Hall  v.  Bryce,  6  Times,  344. 

J.A.-31 
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Rule  299.  Where  by  examination  for  discovery  the  defendant  had  obtained 
the  information  which  would  be  given  by  particulars,  particulars 
were  refused:  Gould  v.  Beattie,  11  P.  R.  329. 

Where  a  pleading  sets  up  that  a  deed  is  fraudulent  and  void  under 
13  Eliz.  c.  5,  particulars  of  the  fraud  should  be  obtained  by  examin- 
ation for  discovery:  see  Pitfleld  v.  Guest,  (Nov.  Scot.),  18  C.  L.  T. 
144. 

Particulars — General  Principles. — Particulars  will  be  ordered 
giving  information  to  prevent  the  opposite  party  from  being  taken 
by  surprise  at  the  trial,  and  to  save  unnecessary  expense:  Speeding 
v.  Fitzpatrick,  38  Ch.  D.  410;  Turnock  v.  Sartoris,  33  Sol.  Jour.  58; 
Newport  v.  Paynter,  34  Ch.  D.  93;  Crompton  v.  Anglo  American,  etc., 
35  Ch.  D.  283;  Thompson  v.  Birkley,  31  W.  R.  230;  but  not  such  as 
will  oblige  a  party  to  disclose  the  evidence  upon  which  he  relies: 
Queen  Victoria  Park  Commisstionetrs  v.  Howard,  13  P.  R.  14;  (where 
defendants  pleading  that  certain  lands  were  Ordnance  Lands  were 
not  ordered  to  give  particulars  of  facts  and  means  by  which,  and 
the  time  at  which,  the  lands  so  became  Ordnance  Lands,  it  not 
appearing  that  the  defendants  had  any  special  means  of  information 
not  open  to  the  plaintiffs);  see  also  Temperton  v.  Russell,  9  Times, 
319;  Cave  v.  Torre,  54  L.  T.  518,  519;  Salisbury  v.  Nugent,  9  P.  D. 
23.  The  drawing  of  the  line  between  evidence  and  particulars  of 
facts  to  prevent  surprise  is  often  difficult:  Briton  Medical  v.  Britan- 
nia, 59  L.  T.  888. 

A  party  is  entitled  to  have  the  opposite  party's  case  presented 
in  an  intelligible  form:  Harbord  v.  Monk,  38  L.  T.  411;  Drydcn  v. 
Smith,  17  P.  R.  505;  and  if  the  charges  are  not  sufficiently  explicit, 
particulars  may  be  ordered:  see  Anon,  W.  N.  1875,  202,  220;  or  an 
amendment  of  the  claim  may  be  applied  for:  Schomberg  v.  Zoebelli, 
W.  N.  1876,  10G;  2  Charl.  Ch.  Ca.  3(5. 

Particulars  compel  a  litigant  to  state  the  details  of  what  he  pleads, 
whether  he  himself  knows  the  facts  or  not;  discovery  compels  him 
to  state  what  he  knows:  see  Turnock  v.  Sartoris,  3S~Sol.  Jour.  58. 

In  determining  what  particulars  may  be  demanded,  the  decisions 
under  the  English  practice  of  delivering  interrogatories  may  be 
usefully  referred  to.  These  shew  that  a  party  cannot  be  compelled 
to  disclose  the  details  of  his  evidence  as  contradistinguished  from 
the  facts:  Eade  v.  Jacobs,  3  Ex.  D.  335;  explained  in  Atty.-Gen.  v. 
Gaskill,  30  W.  R.  558;  Bidder  v.  Bridges,  29  Ch.  D.  29;  Benbow  v. 
Low,  16  Ch.  D.  93;  Re  Leigh,  Rvwcliffe  v.  Leigh,  6  Ch.  D.  256;  She- 
ward  v.  Lord  Lonsdale,  5  C.  P.  D.  47;  42  L.  T.  172;  Commissioners 
of  Sewers  v.  Glasse,  L.  R.  15  Eq.  302;  Lister  v.  Thompson,  7  Times, 
107;  or  matters  which  do  not  pertain  to  the  questions  to  be  raised 
at  the  trial,  though  they  may  be  relevant  if  a  judgment  is  obtained: 
Parker  v.  Wells,  18  Ch.  D.  477;  but  the  material  facts  upon  which 
the  issues  in  the  case  will  be  raised  must  be  disclosed:  Ashley  v. 
Taylor,  38  L.  T.  44,  such  as,  in  an  action  for  dissolution  of  a  part- 
nership in  the  practice  of  surgeons,  occasions  when  the  defendant 
conducted  himself  in  such  a  way  as  to  make  it  impossible  for  the 
plaintiff  to  practice  with  hire:  Lyon  v.  Tweddell,  13  Ch.  D.  375;  and, 
in  an  action  for  wrongful  dismissal,  instances  of  misconduct  relied 
on  to  justify  the  dismissal:  Saunders  v.  Jones,  7  Ch*.  D.  435;  Crabbe 
v.  Hickson,  14  P.  R.  42. 

Where  by  his  statement  of  claim,  the  plaintiff  sued  as  trustee 
for  A.  B.  "  and  others,"  upon  motion  by  defendant  he  was  ordereS 
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to  amend  his  statement  of  claim  by  striking  out  the  words  "  and  Rule  299. 
others,"  or  else  to  give  particulars  to  defendant  of  such  "  others  " 
within  one  week:  Johnson  v.  Stafford,  33  C.  L.  J.  433. 

Where  the  plaintiff  cl-iims  not  an  account  merely  but  a  definite 
sum,  he  must  state  what  his  case  is  in  detail,  either  in  the  pleadings 
or  by  way  of  particulars:  Blackte  v.  Osmaston,  28  Ch.  D.  119. 

Where  a  claim  was  for  a  liquidated  sum  under  an  agreement 
for  services  rendered,  and  money  disbursed,  particulars  of  services 
and  disbursements  were  ordered:  Gunn  v.  Tucker,  1  Times,  280; 
see  also  Sedgtcick  v.  Yedras,  4  Times,  17;  Hall  v.  Symons,  92  L.  T. 
Jour.  337. 

See  also  notes  to  Rule  138. 

As  to  particulars  of  damages,  see  Tumock  v.  Sartoris,  33  Sol. 
Jour.  58;  Blatchford  v.  Green,  14  P.  R.  424. 

As  to  particulars  of  payment  into  Court,  see  Roice  v.  Kelly,  59  L. 
T.  139;  James  v.  Radnor,  6  Times,  240. 

Where  particulars  of  money  claims  can  be  indorsed  or  stated  in  the 
claim  they  ought  to  be  so:  see  per  Lush,  J.,  Anon,  W.  N.  1875,  202; 
1  Charl.  Ch.  Ca.  35.  If,  therefore,  sufficient  particulars  are  not 
given,  the  costs  of  an  application  to  obtain  them  should  be  borne 
by  the  plaintiff. 

Examples — Particulars  not  Ordered. — Particulars  will  not  be 
ordered  where  the  ordering  of  them  will  embarrass  the  party  from 
whom  they  are  asked,  and  the  want  of  them  wTill  not  take  the  party 
asking  them  by  surprise,  as  where  knowledge  of  the  circumstances 
of  the  case  lies  with  the  party  asking  particulars:  see  Roberts  v. 
Owen,  6  Times,  172;  Lister  v.  Thompson,  7  Times,  107;  Temperton 
v.  Russell,  9  Times.  319;  Scottish,  etc.  v.  Toronto,  (Boyd,  C.  20th  Dec., 
1897),  or  where  they  are  immaterial,  as,  for  example,  in  an  action 
to  recover  certain  charges,  where  the  defence  was  that  they 
were  unreasonable  and  excessive,  particulars  of  the  items  ob- 
jected to  were  refused  as  the  plaintiff  would  at  the  trial  have 
to  prove  that  they  were  reasonable:  James  v.  Radnor,  6  Times,  240; 
see  also  Cave  v.  Torre,  54  L.  T.  515;  Gibbons  v.  Norman,  2  Times, 
676;  or  where  by  them  it  is  sought  to  have  evidence  of  the  facts 
disclosed,  and  not  the  facts  themselves:  see  cases,  supra. 

Where  defendant  pleaded  that  a  deed  was  made  for  the  purpose 
and  with  the  intent  to  defraud,  hinder  and  delay  the  creditors  of  the 
grantor,  etc.,  and  that  the  deed  was  void  under  13  Bliz.  c.  5,  particu- 
lars of  the  fraud  were  refused:  Pitfield  v.  Guest,  18  C.  L.  T.  144 
(Nov.  Scot.). 

Where  the  plaintiff's  claim  was  not  a  merely  legal  demand  for  an* 
ascertained  sum,  but  an  equitable  claim,  which  if  successful  would 
only  lead  to  an  account  being  taken,  and  particulars  were  not  neces- 
sary to  enable  defendant  to  frame  his  defence,  the  plaintiff  was  not 
ordered  to  furnish  them:  Augustinus  v.  Nerinckx,  16  Ch.  D.  16. 

Particulars  Ordered.— Of  payments  which  the  defendants,  who- 
were  mortgagees  in  a  redemption  action,  admitted"  having  received, 
and  in  respect  to  which  they  counter-claimed:  Kemp  v.  Goldberg,  B6 
Ch.  D.  505;  of  a  sum  for  which  credit  was  given  by  the  claim,  in 
order  to  enable  defendant  to  frame  his  set-off  or  counter-claim: 
Godden  v.  Corsten,  5  C.  P.  D.  17;  W.  N.  1879,  190;  of  negligence 
find  damages,  in  an  action  for  damages  for  injuries  caused  by  negli- 
gent driving:  O'Meara  v.  Stone,  W.  N.  1884,  72;  28  Sol.  Jour. '359:  of 
general  allegations  of  trust,  and  breaches  thereof:  Re  Anstice,  33  W. 
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Rule  299.  R.  557;  52  L.  T.  572;  of  errors  in  progress  certificates,  though  these 
were  the  result  of  information  derived  from  documents  prepared  for 
the  litigation  which  were  privileged:  C.  P.  R.  v.  Oonmee,  11  P.  R. 
297;  of  items  alleged  to  be  false  entries,  and  of  the  nature  of 
objection  to  each:  Newport  v.  Paynter,  34  Ch.  D.  88;  of  false  and 
fraudulent  misrepresentations:  Seligman  v.  Young,  W.  N.  1884,  93; 
28  Sol.  Jour.  411;  in  an  action  for  infringement  of  a  trade  mark,  of 
"  divers  persons  "  alleged  to  have  been  deceived:  Humphries  v. 
Taj/lor,  39  Ch.  D.  693;  of  items  of  a  claim  in  respect  of  which  the 
defendant  pays  money  into  Court,  but  only  if  the  trial  will  be 
facilitated  and  neither  party  embarrassed:  Orient  Steam  Nav.  Co.  v. 
Ocean  Marino  Ins.  Co.,  34  W.  R.  442.  This  case  was  decided  under 
Rule  203,  of  Eng.  Rules  of  1883,  providing  expressly  for  a  demand 
of  particulars  and  order  therefor,  if  not  given  on  demand,  which  is 
the  practice  pursued  in  Ontario  without  special  Rule. 

In  an  action  for  goods  sold  and  delivered,  a  counter-claim  for 
damages  for  inferior  quality  was  set  up.  Particulars  of  the  damages 
claimed  were  ordered:  Anon.,  W.  N.  1875,  220;  see  also  notes  to 
Rules  138  and  245. 

Defendants  claiming  a  road  to  be  a  highway  by  dedication  were 
ordered,  if  they  relied  on  any  specific  acts  of  dedication  or  declara- 
tions of  intention  to  dedicate,  whether  alone  or  jointly  with  user,  to 
give  the  nature  and  dates  of  the  acts  or  declarations,  and  the  names 
of  the  persons  by  whom  they  were  done  or  made:  Spedding  v.  Fitz- 
patrick,  38  Ch.  D.  410. 

In  particu-  In  suits  for  alimony,  the  former  Chancery  practice  required  that 
lar  cases.  tne  various  acts  of  violence  or  adultery  relied  on,  should  be  set 
forth  specifically  in  the  bill,  that  the  defendant  might  have  notice 
Alimony,  of  them,  otherwise  no  evidence  of  such  acts  could  be  given: 
Rodman  v.  Rodman,  20  Gr.  428,  440,  441.  This  is  in  accordance 
with  the  present  Rules  of  pleading:  see  Brook  v.  Brook,  35  W.  R. 
351;  57  L.  T.  425;  in  Rosenstadt  v.  Rosenstadt,  9  P.  R.  311,  an  order 
was  made  for  delivery  of  particulars  of  acts  relied  on,  within  one 
month,  and  confining  the  plaintiff's  evidence  to  such  acts;  and 
though  in  that  case  it  was  considered  convenient  to  order  particulars, 
the  decision  shews  clearly  enough  that  the  plaintiff's  statement  of 
claim  was  not  properly  framed  to  enable  her  to  go  into  evidence. 


False 
entries. 


Particulars  having  been  ordered  of  false  entries  alleged  by  the 
statement  of  claim  to  have  been  made  by  the  defendant  in  the  books, 
it  was  held  not  sufficient  to  set  out  a  list  of  items  complained  of, 
but  that  the  plaintiff  must  state  shortly  as  to  each  item  the  nature 
of  the  objection  made  to  it:  Newport,  etc.,  Co.  v.  Paynter,  34  Ch. 
D.  88. 

Wrongful  In  an  action  for  wrongful  dismissal,  the  plaintiff  is  entitled  to  a 
dismissal,  list  of  the  specific  acts  which  defendant  is  aware  of,  and  on  which 
he  proposes  to  rely  as  justifying  dismissal,  and  if  further  facts  are 
afterwards  discovered,  particulars  of  them  should  also  be  fur- 
nished before  trial:  Cradle  v.  Hickson,  14  P.  R.  42;  Saunders  v.  Jones. 
7  Ch.  D.  435. 

In  an  action  for  malicious  prosecution  defendant  was  not  ordered 
to  give  particulars  of  what  he  relied  on  in  support  of  an  allegation 
of  reasonable  and  probable  cause,  in  the  absence  of  any  necessity  for 
giving  any  such  particulars  being  shown  by  plaintiffs:  Roberts  v. 
Owen,  6  Times,  172. 


Malicious 
prosecu- 
tion. 
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In  an  action  for  false  imprisonment  as  a  lunatic,  reasonable  and  Rule  299. 
probable  cause  as  a  defence  was  held  to  be  an  immaterial  allegation,  False  im- 
and  particulars  of  it  were  refused:  Cave  v.  Torre,  54  L.  T.  87,  515.  prisonment 

In  an  action  for  seduction  defendant  was  held  not  entitled  to  parti-  Seduction, 
culars  of  times  and  places,  unless  he  made  affidavit  denying  the 
seduction  so  as  to  shew  that  he  did  not  know  the  nature  of  the 
charges  brought  against  him,  which  otherwise  would  be  deemed  to 
be  matters  within  his  own  knowledge:  Thompson  v.  Birkley,  31  W.  R. 
230;  47  L.  T.  700;  Knight  v.  Engle,  61  L.  T.  780;  HolUster  v.  Amiable, 
14  P.  R.  11;  Mason  v.  VanCamp,  ib.,  296;  and  see  Turner  v.  Kyle,  2 
C.  L.  T.  311. 

In  an  action  for  crim.  con.,  defendant  is  entitled  to  particulars  of  Criminal 
times  and  places,  where  he  makes  affidavit  denying  the  alleged  acts  converse 
and  stating  that  he  is  ignorant  of  the  charge,  and  that  the  applica-  1 
tion  is  made  bona  fide:  Keenan  v.  Primgle,  28  L.  R.  Ir.  135;  but  not 
without  such  an  affidavit,  especially  after  an  examination  for  dis- 
covery: Murray  v.  Brown,  16  P.  R.  125. 

The  practice  in  the  Probate  Division  in  England  is  not  to  order  Undue 
particulars  of  undue  influence  charged:  Lord  Salisbury  v.  Nugent,  91D 
P.  D.  23;  or  of    allegations  of    a  testator's    uusoundness  of  mind:  ^Tnta?*8 
Hankinson  v.  Bammgham,  53  L.  J.  Pro.  16.  capacity. 

In  an  action  for  libel  against  a  newspaper,  the  statement  of  claim  Libel  and 
must  be  confined  to  the  statement  specified  in  the  notice  required  by  slander. 
R.  S.  O.  c.  68,  s.  6  (2),  to  be  given  before  action:  ~0&ernier  v.  Robert- 
son, 14  P.  R.  552. 

Where  the  charge  made  against  the  plaintiff  is  general,  the  de- 
fendant who  pleads  justification  must  set  out  the  facts  on  which  he 
relies  in  support  of  his  justification,  and  if  he  do  not,  particulars  will 
be  ordered:  Zierenberg  v.  Labottchere,  1893,  2  Q.  B.  183;  Bristol  v. 
German  P.  6  P.  Co.,  33  C.  L.  J.  462. 

Where  a  review  of  a  book  stated  that  the  plaintiff  by  his  own 
confession  was  a  barefaced  liar,  and  the  defence  was  justification, 
the  plaintiff  was  held  entitled  to  particulars  of  the  passages  relied 
on:  Devereux  v.  Clarke  &  Co.,  1891,  2  Q.  B.  582;  and  see  Foster  v. 
Ferryman,  8  Times,  115. 

In  an  action  for  libel  in  a  newspaper  publication,  which  the  defence 
said  was  an  accurate  report  of  certain  public  proceedings  and  fair 
comment  thereon,  particulars  by  interrogation  were  denied  as  to  the 
names  of  persons  on  whose  information  the  report  was  based: 
Hennessy  v.  Wright  (No.  2),  36  W.  R.  879;  24  Q.  B.  D.  445;  and 
where  the  action  is  against  the  proprietor  of  a  newspaper  who 
admits  the  publication  of  the  libel,  and  pleads  an  apology,  the  plain- 
tiff is  not  entitled  to  interrogate  the  defendant  as  to  the  name  of 
the  writer,  unless  the  identity  of  the  writer  is  a  fact  material  to 
some  issue  raised  in  the  case:  Gibson  v.  Evans,  2'6  Q.  B.  D.  384; 
Blanc  v.  Burrotcs,  12  Times,  521;  nor  to  have  production  of  the 
original  manuscript  of  the  libel:  Hope  v.  Brash,  1897,  2  Q.  B.  188. 

Particulars  were  ordered  of  a  defence  of  justification  in  a  libel  suit, 
where  it  was  not  clear  whether  the  defence  was  that  what  was 
charged  against  plaintiff  was  true,  or  was  truly  reported:  Hennessy  v. 
Wright  (Xo.  1),  Ib.  878;  57  L.  J.  Q.  B.  594.  In  Wills  v.  Carman,  17 
Ont.  223,  a  defendant  not  pleading  justification,  but  saying  that  the 
alleged  libel  was  a  fair  comment  on  matters  of  public  interest,  was 
held  entitled  to  shew  what  the  facts  were,  as  to  the  matters  com- 
mented upon,  in  order  to  shew  that  the  comments  upon  them  were 
fair;  but  this  does  not  mean  that  a  defendant  can  give  evidence 
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to  shew  that  the  alleged  libel  is  true  without  pleading  justification: 
Brown  v.  Moyer,  20  Ont.  App.  509;  Manitoba,  etc.  v.  Martin,  21  S.  C. 
R.  518. 

In  an  action  for  slander,  particulars  may  be  ordered  of  the  persons 
to  whom  the  slanderous  words  were  spoken,  or  if  such  persons  are 
unknown,  or  the  words  were  spoken  to  the  plaintiff,  then  the  name 
of  any  person  who  was  present  and  heard,  or  might  have  heard  the 
words  spoken:  Thornton  v.  Capstock,  9  I*.  K.  535;  which,  it  has  been 
held  in  Gould  v.  Beattie,  11  P.  R.  329  (see  also  Patterson  v.  Dunn,  14 
P.  R.  40),  is  in  Ontario,  to  be  followed  in  preference  to  the  contrary 
views  expressed  in  Bradbury  v.  Cooper,  12  Q.  B.  D.  94,  and  Roselle 
v.  Buchanan,  1C  Q.  B.  D.  656;  but  see  McMillan  v.  Colwell,  7  C.  L.  T. 
141;  but  it  has  been  held  even  in  England  that  those  decisions  are 
not  to  be  extended  to  occasions  of  publication  of  an  alleged  libel: 
Gourand  v.  Fitzgerald,  37  W.  R.  55.  Particulars  as  toi  names  of 
persons  alleged  to  have  been  passing  by,  when  the  slanderous  words 
were  used,  and  particulars  as  to  the  alleged  damages  have  been 
refused:  Wingard  v.  Cox,  W.  N.  1876,  106;  2  Charl.  Ch.  Ca.  33;  see 
also  CoVonial  Insurance  Corporation  v.  Prosser,  W.  N.  1876,  55;  2 
Charl.  Ch.  Ca.  35;  Restell  v.  Steward,  W.  N.  1875,  231;  1  Charl.  Ch. 
Ca.  87;  more  especially  where  the  persons  are  persons  whose  names 
the  plaintiff  does  not  know:  Dawson  v.  Rogan,  10  C.  L.  T.  300. 

Where  the  plaintiff  alleged  slander  spoken  to  S.  C.  "  and  others," 
particulars  as  to  "  others  "  were  refused,  where  before  motion  the 
plaintiff  gave  all  the  information  in  his  power  as  to  what  he  knew  of 
the  other  persons  present,  and  the  defendant  did  not  swear  that  he 
could  not  plead  without  further  particulars::  Winnett  v.  Applebe,  16 
P.  R.  57. 

In  an  action  for  slander  imputing  a  specific  charge,  which  is  justi- 
fied, no  particulars  are  necessary:  Cuming  v.  Green,  7  Times,  408;  see 
Foster  v.  Ferryman,  8  Times,  115. 

But  a  defendant  is  entitled  to  the  fullest  particulars  the  plaintiff 
can  furnish  as  to  places  where,  times  when,  and  persons  to  whom 
alleged  defamatory  words  were  uttered;  and  also  of  the  names  of 
persons  who  have  ceased  to  do  business  with  plaintiff,  in  consequence 
of  the  alleged  slander,  and  also  particulars  of  the  slanderous  state- 
ments, alleged  as  showing  express  malice,  or  in  aggravation  of  dam- 
ages: Mullt\r  v.  Gerth,  17  P.  R.  129;  and  see  Rooinson  v.  Sugarman,  17 
P.  R.  419. 

In  an  action  for  slander  of  title,  particulars  were  refused  as  to  per- 
sons  who  would  have  given  more  than  was  realized  at  the  sale  in 
respect  of  which  damages  were  claimed:  Catton  v.  Gleason,  14  P.  R. 
222;  but  in  an  action  for  libel,  particulars  were  ordered  of  the  facts 
on  which  the  plaintiff's  claim  for  damages  for  loss  of  trade  was 
based:  Blachford  v.  Green,  14  P.  R.  424. 

"Ejectment.  'Particulars  were  ordered  of  the  links  of  relationship  whereby 
plaintiff  sought  to  establish  his  title  as  heir,  in  an  action  for  the  re- 
covery of  land:  Palmer  v.  Palmer,  1892,  1  Q.  B.  319. 

As  to  the  extent  to  which  a  defendant  setting  up  a  defence  of 
misrepresentation  in  procuring  insurance,  arson,  and  improper  state- 
ment of  loss,  may  be  ordered  to  give  particulars,  see  Katrine  L.  Co. 
v.  Liverpool  cC-  L.  Ins.  Co.,  17  P.  R.  318. 

Particulars  of  objections  to  a  patent  must  be  given:  see  Cropper  v. 
Smith,  51  L.  T.  729;  see  form  of  order  in  EhrUch  v.  Ihlee,  56  L. 
T.  819. 


Slander 


Insurance 
cases. 


Patent 
cases. 


PARTICULARS.  487 

The  general  law  applicable  to  discovery  governs  actions  for  in-  Rule  299. 
fringement  of  patents.  Full  disclosure  of  the  lines  of  attack  must  be 
made,  but  no  such  individualizing  of  the  persons  who  are  alleged 
to  be  prior  users  as  would  enable  the  phiiutiff  to  fix  upon  the  de- 
fendant's witnesses:  Smith  v.  Qreey,  4  C.  L.  T.  580;  21  C.  L.  J.  58; 
see  11  P.  R.  169. 

In  Moseley  v.  Victoria  Rubber  Co.,  55  L.  T«  482,  particulars  of 
infringements  of  two  patents  were  delivered.  The  defendant  ans- 
wered the  plaintiff's  interrogatories,  whereupon  he  discontinued  as  to 
one  patent.  The  defendants  then  required  the  plaintiff  to  distinguish 
between  the  infringements  complained  of,  referring  him  to  their  ans- 
wers and  interrogatories  and  interrogating  him  as  to  which  of  the  pro- 
cesses, which  they  described,  infringed  the  patent  relied  on  by  him. 
It  was  held  that  the  plaintiff  was  not  obliged  to  particularize  the  in- 
fringements: see  also  Birch  v.  Mather,  31  W.  R.  302;  22  Ch.  D.  629; 
Anglo-American  Brush  Co.  v.  Crompton,  34  Ch.  D.  152;  35  Ch.  D.  283; 
under  Imp.  Act  46  &  47  Viet.  c.  57,  s.  29. 

Particulars  were  ordered  of  respects  in  which  the  defendants  denied 
that  the  plaintiffs'  patent  was  for  any  new  invention,  etc.  (as 
alleged),  and  dates  and  occasions  when,  and  also  names  of  persons 
lay  whom,  prior  user  was  had:  Smith  v.  Greey,  11  P.  R.  169;  see  also 
Holliday  v.  Heppcnstall.  41  Ch.  D.  109;  Union  Electrical,  etc.,  Co.  v. 
Electrical  Storage  Co..  38  Ch.  D.  325;  Boyd  v.  Farrar,  57  L.  T.  866. 

An  application  by  the  defendant  to  amend  his  particulars  of 
objections  to  a  patent  on  the  ground  that  pending  the  trial  the  de- 
fendant had  discovered  new  facts  shewing  want  of  novelty,  was 
refused,  it  not  being  shown  that  he  could  not  with  reasonable  dili- 
gence have  discovered  the  new  facts  sooner:  Moss  v.  Malings,  33  Ch. 
D.  603. 

All  defects  in  the  specifications  of  a  patent  on  which  the  defendant 
intends  to  rely  at  the  trial  must  be  specified  in  the  particulars  of 
objection:  Anglo-American  Brush  Light  Co.  v.  Crompton,  34  Ch.  D.  152; 
35  Ch,  D.  283. 

Effect  of  Order  for  Particulars. — Where  particulars  are  deliv- 
ered pursuant  to  a  demand  or  an  order,  the  party  delivering  the 
same  will  be  restricted  at  the  trial  to  the  particulars  so  delivered 
without  any  order  for  that  purpose:  Young  v.  Erie  &  H.  Ry.  Co.,  17 
P.  R.  4. 

It  may  be  made  a  term  of  an  order  for  the  delivery  of  particulars, 
that  in  default  of  delivery  by  a  plaintiff  his  action  be  dismissed,  and 
in  case  of  a  defendant,  that  his  defence  be  struck  out:  see  Davey  v. 
BentincTc,  1893,  1  Q.  B.  185;  67  L.  T.  742;  or  it  may  provide  for  the 
exclusion  of  evidence  if  no  particulars,  or  insufficient  particulars,  are 
given,  but  it  should  not  direct  the  excision  of  the  pleading  if  good 
per  se:  Noxon  v.  Patterson,  16  P.  R.  40. 

Where  an  order  was  made  for  particulars  of  certain  paragraphs  of 
defence,  and  in  default  the  paragraphs  to  be  struck  out,  it  was  held 
that  the  officer  with  whom  the  pleadings  were  filed  could  strike 
out  the  paragraphs  without  further  order  upon  default  being  shown 
by  affidavit:  Hamilton  Road  Co.  v.  Flatt,  10  P.  R.  581. 

An  order  striking  out  particulars  complained  of  as  too  general  was 
refused,  it  being  held  that  if  too  general  the  admission  of  evidence 
thereunder  was  in  the  discretion  of  the  Judge  at  the  trial:  Citizens 
Insurance  v.  Campbell,  10  P.  R.  129. 

As  to  the  giving  of  particulars  by  parties  in  a  representative  capa- 
city, see  Higgins  v.  Weekes,  5  Times,  238. 
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3OO.  The  plaintiff  may,  without  leave,  amend  his  st;1 
ment  of    claim    once    before    the  expiration  of   the  t 
limited  for  reply  and  before  replying,  or,  where  no  de 
is  delivered  before  the  expiration  of  four  weeks  from 
appearance    of   the    defendant   who   last    appears. 
Eule  424. 

This  is  the  same  as  the  Eng.  (1883)  R.  310. 

This  Rule  applies  to  a  statement  of  claim  which  has  been  served 
put  of  the  jurisdiction,  where  the  defendant  has  appeared,  and  where 
it  is  amended  it  will  not  be  necessary  to  re-serve  the  writ;  Holland 
v.  Leslie,  1894,  2  Q.  B.  346;  the  amended  pleading  must,  of  course, 
be  delivered  to  a  defendant  who  has  appeared,  as  provided  by  Rule 
380;  sed  quaere,  where  the  defendant  has  not  appeared;  see  Rule  573, 
and  R&  Hartley,  1891,  2  Ch.  121,  in  note  to  Rule  312,  infra,  p.  501. 
Where  an  amended  writ  is  served  a  second  appearance  is  not  neces- 
sary, the  first  appearance  stands  as  appearance  to  the  amended  writ: 
Paxton  v.  Baird,  1893,  1  Q.  B.  139. 

Where  leave  to  amend  is  necessary,  and  defendant  is  out  of  the  juris- 
diction, the  plaintiff  must  shew  that  the  claim  as  proposed  to  be 
amended  is  one  for  which  he  would  have  been  entitled  to  leave  to 
issue  a  writ  for  service  out  of  Ontario  under  Rule  162;  Holland  v. 
Leslie,  supra-,  Hogaboom  v.  MacCulloch,  17  P.  R.  377.  It  would  seem, 
therefore,  that  any  amendment  made  under  this  Rule  without  leave 
must  be  of  the  like  character,  otherwise  the  defendant  may  apply 
under  Rule  301  to  have  it  disallowed. 

A  prwcipe  order  to  amend  was  formerly  obtained  in  Chancery  but 
is  unnecessary  under  this  Rule  as  the  amendment  may  be  made 
"  without  leave."  Rule  307  by  using  the  words  "  if  any,"  also  points 
to  an  amendment  without  order. 

In  Malcolm  v.  Race,  16  P.  R.  331,  it  was  held  that  a  defendant 
who  simply  files  a  joinder  of  issue  to  the  statement  of  claim, 
thereby  closes  the  pleadings;  and  semble,  in  such  a  case  a  plaintiff 
would  be  precluded  from  amending  under  this  Rule. 

The  former  Chancery  practice  warranted  the  addition,  under  an 
order  of  course  to  amend,  of  a  plaintiff:  Dunn  v.  McLean,  6  P.  R.  97, 
or  defendant:  Attorney-General  v.  Nethercoat,  2  M.  &  Cr.  604;  but 
not  the  striking  out  of  a  defendant,  or  of  a  plaintiff,  if  any  of  de- 
fendants had  answered:  Dunn  v.  McLean,  supra.  As,  however,  this 
Rule  relates  to  the  amendment  of  a  pleading  only,  and  as  an  action 
is  not  now  commenced  by  a  pleading  but  by  a  writ,  it  would  seem 
that  no  alteration  in  the  frame  of  the  action  as  to  parties  can  be 
made  by  amendment  under  this  Rule.  It  is  to  be  observed  also  that 
Rules  207  and  208  point  to  the  service  of  added  defendants  with  a 
writ.  Rule  206,  et  seq.,  and  perhaps  Rule  312,  would  seem  to  apply 
where  an  amendment  in  respect  to  the  parties  is  desired. 

It  has  been  held  under  the  similar  provisions  of  the  Irish  Judicature 
Act,  that  a  plaintiff  amending  without  leave  may  not  add  a  fresh 
cause  of  action  not  covered  by  the  indorsement  of  the  writ,  and  that 
such  an  amendment  is  liable  to  be  moved  against  under  Rule  301: 
Moore  v.  Alwill,  8  L.  R.  Ir.  245.  Such  an  amendment  may  affect  the 
costs  of  prior  pleadings,  and  on  a  motion  under  Rule  301  such  costs 
may  be  provided  for,  but  under  the  English  practice,  and  now  in 
Ontario  (see  Rule  244),  it  is  not  the  rule  that  the  statement  of 
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claim  must  be  no  wider  than  the  claim  indorsed  on  the  writ:  see  Rule  301. 
Johnson  v.  Palmer,  4  C.  P.  D.  258;  and  Bourke  v.  Alexandra  Hotel  Co., 
W.  N.  1877,  30  (except  when  a  defendant  has  not  appeared,  and  a 
statement  of  claim  has  to  be  delivered,  in  order  to  found  a  motion 
for  judgment:  Gee  v.  Bell,  35  Ch.  D.  160;  56  L.  T.  305);  and  there 
seems  to  be  no  reason  why  the  plaintiffs  should  not,  except  as  to 
parties,  make  under  this  Rule  as  large  amendments  as  by  the  former 
aancery  practice  might  have  been  made  under  an  order  of  course: 
as  to  which  see  McGillivray  v.  McConkey,  6  P.  R.  56.  The  provisions 
of  Rule  301  will  enable  the  defendant  to  obtain  the  imposition  of  any 
terms  that  may  be  just. 

The  plaintiff  may   not  change  the  place  of  trial  by  amendment  Amend- 
under  this  Rule:  Bull  v.  N.  British,  10  P.  R.  622;  and  it  has  also  been£}^£fst 
held  in   England  that  he  may  not  by  amendment  under  this  Rul$  trial, 
supply  an  omission  to  name  the  place  of  trial  in  his  statement  of 
claim:  Locke  v.  White,  33  Ch.   D.  308.     But  this  may  not  be  so  in 
Ontario,  for  it  would  not  be  known  where  the  place  of  trial  was  to 
be;  while  in  England  the  effect  of  omitting  to  name  any  place  is  that 
the  action  is  to  be  tried  at  the  Middlesex  Sittings.     Such  an  amend- 
ment in  England,  therefore,  would  amount  to  changing  the  place  of 
trial  without  order,  but  would  not  have  that  effect  here.     See  also 
Powell  v.  Cobb,  52  L.  T.  183. 

Where  the  plaintiff  amends  after  a  statement  of  defence  has  been  Amend- 
put  in,  the  defendant  may  amend  his  statement  of  defence  under ment  by 
Rule  302,  or  put  in  a  new  defence,  or  may  proceed  with  his  original  party, 
defence:  Boddy    v.    Wall,    7    Ch.    D.  164  (not  following  Burling  v. 
Laurence,  46  L.  J.  Chy.  808;  W.  N.  1877,  182).     Where  the  plaintiff 
amends  by  striking  out  claims  to  which  certain  paragraphs  of  the 
defence  make  an  answer,  so  that  they  are  no  longer  necessary,  it 
would  seem  that  defendant  need  not  amend  by  striking  them  out: 
Christy  v.  Ion  Specialty  Co.,  18  C.  L.  T.  85;  34  C.  L.  J.  163.    As  to 
costs  in  such  a  case,  see  note  to  Rule  301.    If  he  neither  amends  nor 
puts  in  a  new  defence,  it  is  presumed  that  the  original  defence  will 
stand  as  a  defence  to  the  amended  statement  of  claim. 

Where  after  judgment  a  defect  in  the  pleadings  is  required  to  be  Amend- 
amended,  ordinarily  the  judgment  will  have  to  be  vacated:  Wilgress  m®nt  after 
v.  Crawford,  12  P.  R.  658;  Clark  v.  Cooper,  15  P.  R.  54;  after  a  final JU( 
judgment  in  favour  of  defendant  an  amendment  by  adding  a  party 
plaintiff  so  as  to  reconstitute  the  suit  was  refused:  see  Johnston  v. 
Consumers'  Gas  Co.,  17  P.  R.  297;  1898,  A.  C.  447;  and  Rules  312 
and  640,  and  notes. 

3O1.    Where  a  pleading  has  been  amended  under  Kule 
300,  the  opposite  party,  may,  within  eight  days  after  the 
delivery  to   him  of   the   amended  pleading,  apply  to  the  ment- 
Court  or  a  Judge,  to  disallow  the  amendment,  or  any  part 
thereof  as  may  seem  just.     Rules  23rd  June,  1894,  1328. 

Varies  from  Eng.  (1883)  R.  312,  so  as  to  apply  only  in  the  case 
of  an  amendment  by  the  plaintiff  under  Rule  300. 

The  giving  of  security  for  costs  has  been  imposed  as  a  term  where 
a  new  case  was  raised  by  the  amendment:  Northampton  Coal.  Iron 
&  Waggon  Co.  v.  Midland  Waggon  Co.,  1  Ch.  D.  500.  See  also  Bourne 
v.  Coulter,  50  L.  T.  321;  53  L.  J.  Chy.  699. 
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Costs. 


Amend- 
ment by 
other  party 
after  a- 
mendment. 


Rules  Where  the  plaintiff  issued  a  writ  indorsed  for  the  recovery  of  land, 

302-304.  claiming  as  reversioner  and  under  a  surrender  of  a  lease;  and  the 
defence  was  that  the  lease  was  in  effect  a  mortgage,  and  the  surren- 
der was  obtained  by  fraud,  an  amendment  by  the  plaintiff  asking,  in 
the  alternative,  foreclosure  of  the  land  as  mortgagee,  was  disallowed 
on  motion  under  this  Rule:  Mcllhargey  v.  McGinn-is,  9  P.  R.  157. 

Where  a  plaintiff  strikes  out  allegations  so  as  to  make  the  answer 
of  defendant  useless,  the  defendant  may  apply  under  this  Rule  for 
the  costs  unnecessarily  incurred:  see  McGiUivray  v.  MqCvnkey,  6  P. 
R.  56;  ClarJcson  v.  WMte.  4  Ont.  G63;  StriekTand  v.  Strickland,  3 
Beav.  242;  Mavor  v.  Dry.  2  S.  &  S.  113;  Mounsey  v.  Burn  Jin  m,  1  Ha. 
22;  Dan.  Pr.,  5th  ed.,  351-2;  Bourne  v.  Coulter,  50  L.  T.  321;  53  L. 
.T.  Chy.  699.  See  also  Weldon  v.  Neal,  19  Q.  B.  D.  394,  in  note  to 
Rule  298. 

3O2.  "Where  a  pleading  has  been  amended  under  Rule 
300,  the  opposite  party  may  without  leave  amend  his 
former  pleading  within  four  days  after  the  delivery  of  the 
pleading  so  amended.  Con.  Rule  427.  Rules  23rd  June, 
1894,  1329. 

The  Eng.  (1883)  R.  313,  allows  eight  days  for  pleading  or  amend- 
ing without  leave,  and  provides  that  if  neither  course  is  taken  the 
party  shall  be  deemed  to  rely  on  his  original  pleading. 

For  the  reason  for  the  latter  provision,  see  Boddy  v.  Wall,  7  Cb..  D. 
104;  Powell  v.  Jewesbury,  9  Ch.  D.  34. 

In  Ontario,  if,  after  an  amendment,  the  opposite  party  does  not 
amend,  his  former  pleading  will,  it  is  presumed,  stand  as  his  answer 
to  the  amended  pleading. 

This  Rule  has  been  held  not  to  apply  where  amendments  are  made 
under  an  order:  Thompson  v.  Howson,  16  P.  R.  378. 

men  "by         3O3.    Either  party  may  amend   his  pleadings  at  any 
consent,     time  without  order  on  filing:  the  written  consent  of  the 
opposite  party  or  his  solicitor.     Con.  Rule  428. 


Applica- 
tion for 
leave  to 
amend. 


3O4.  In  other  cases  application  for  leave  to  amend  may 
be  made  to  the  Court  or  a  Judge,  or  to  the  Judge  at  the 
trial,  and  such  amendment  may  be  allowed  upon  such 
terms  as  to  costs  or  otherwise,  as  may  seem  just.  Con. 
Rule  429.  Rules  23rd  June,  1894,  1327. 

The  Eug.  (1883)  R.  314  is  to  the  same  effect. 

The  English  Rule  seems  to  be  intended  to  provide  the  mode  in 
which  an  application  under  Rule  298  is  to  be  made.  The  object  of 
the  present  Rule  is  probably  the  same,  and  to  authorize  application 
for  leave  to  amend  when  the  time  for  doing  so  without  leave  under 
the  preceding  Rules  has  expired,  or  in  cases  not  within  them,  e.g., 
the  case  of  the  amendment  of  a  counter-claim  after  a  defence  to 
it  has  been  delivered.  The  latter  case  was  formerly  met  by  Con. 
Rule  425,  which  provided  for  an  amendment  of  a  counter-claim 
within  a  specified  time  (as  is  still  the  English  practice  under  Eng. 
(1883)  R.  311).  The  effect  was  that  until  that  time  had  expired  the 
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pleadings  were  not  closed:  Qanver  v.    Tune,  12  P.  R.  280;   and  the  Rule  304. 
trial  of  the  action  was  thereby  delayed.     The  former  Rule  425  was 
therefore  repealed,  and  a  special  application  required  by  Rule  1327 
of  23rd   June,   1894,   which,   with   Rule  429,   is  consolidated  in  the 
present  Rule  304. 

A  counter-claiming  defendant  must  therefore  now  make  special 
application  if  he  desires  to  amend  his  counter-claim  unless  the 
opposite  party  consents:  Rule  303. 

Amendment  of  Pleadings  by  Leave.— General  Principles.— 
Amendments  which  justice  requires  are  to  be  allowed:  see  Rule  312 
and  notes;  but  it  is  to  be  justice  to  both  parties;  therefore  the  allow- 
ance of  amendments  to  pleadings  is  subject  to  limitations  to  meet 
the  requirements  of  justice,  and  so  that  the  whole  nature  of  the 
action  may  not  be  changed  by  amendment:  BlenTchorn  v.  Penrose,  29 
W.  R.  237;  43  L.  T.  60S;  Raleigh  v.  Goschen,  1898,  1  Ch.  73;  77  L.  T. 
429;  and  subject  also  to  whether  justice  will  be  advanced,  having 
regard  to  the  nature  of  the  proposed  amendment:  Mcllhargey  v. 
McGinn's,  9  P.  R.  157;  Caughill  v.  Clark,  9  P.  R.  471;  3  Ont.  269; 
Hcndricks  v.  Montagu,  17  Ch.  D.  642;  Weldon  v.  Ncal,  19  Q.  B.  D. 
394;  and  to  the  time  when  the  application  is  made:  see  Cropper  v. 
Smith,  26  Ch.  D.  700;  10  App.  Cas.  249,  and  other  cases,  infra. 

An  action  may,  by  amendment  of  the  writ  and  statement  of  claim, 
be  turned,  into  an  action  by  the  Attorney-General  at  the  suit  of  a 
relator  without  prejudice  to  a  pending  motion  in  the  action;  the 
necessary  sanction  of  the  Attorney-General  being  obtained:  Caldwell 
v.  Pagliam  Harbour,  etc.,  2  Ch.  D.  221;  see  Mounsey  v.  Earl  of 
Lonsdale,  L.  R.  6  Chy.  141. 

An  action  against  a  Minister  of  the  Crown  will  not  be  allowed^  to 
be  amended,  so  as  to  make  it  an  action  also  against  the  defendant 
as  a  private  individual:  Raleigh  v.  Goschen,  1898,  1  Ch.  73;  77  L.  T. 
429;  but  see  Smith  v.  Boyd,  18  P.  R.  76. 

In  Cargill  v.  Bower,  4  Ch.  D.  78,  a  defendant  who  had  put  in  a  Materiality 
joint  defence  with  another  was  allowed  to  amend  by  raising  defences  of  amend- 
separately  from  his  co-defendant,  and  an  affidavit  showing  the ment* 
nature  of  the  new  defence  sought  to  be  raised  or  its  materiality  was 
not  required:  see  also  Long  v.  Crossley,  13  Ch.  D.  391;  and  Chesterfield 
v.  Black,  25  W.  R.  409.  From  subsequent  cases,  however,  it  is  clear 
that,  provided  the  position  of  the  cause  is  such  that  the  granting  leave 
to  amend  will  not  work  injustice  to  the  opposite  party,  the  materiality 
of  the  amendment  is  a  matter  for  consideration  on  the  motion,  and 
it  would  seem  that  the  Court  or  Judge  has  power  to  consider  the 
amendment  and  refuse  to  allow  an  amendment  which  is  immaterial, 
or  does  not  appear  to  be  true,  or  capable  of  being  substantiated:  see 
Mcllhargey  v.  McGinnis,  in  note  to  Rule  301,  or  which  would  set  up 
an  unmeritorious  defence,  where  the  time  for  raising  it  without  leave 
has  expired:  see  Caughill  v.  Clark,  9  P.  R.  471;  3  Ont.  269;  Oates  v. 
Foresters,  4  Ont.  535;  Machado  v.  Fontes,  45  TV.  &.  565;  Holland 
v.  Leslie,  1894,  2  Q.  B.  348. 

Where  an  amendment  of  a  matter  of  account  as  stated  in  the 
pleadings  would  be  allowed  before  decree,  a  similar  amendment  in 
respect  of  accounts  filed  should  be  allowed  in  the  Master's  Office: 
Court  v.  Holland,  4  Ont.  688. 

Stage  of  Proceedings.— Application  should  be  made  at  as  early 
a  stage  as  possible.  Delay  will  be  a  circumstance  to  be  considered 
in  forming  an  opinion  as  to  the  justice  of  allowing  an  amendment: 
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Clark  v.  Wray,  31  Ch.  D.  68.  The  Rules  apply  and  confer  power  to 
allow  an  amendment  so  long  as  anything  remains  to  be  done  in  the 
case:  The  Duke  of  Buccleuch,  1892,  P.  212. 

It  is  not  necessarily  too  late  after  reply  or  issue  joined:  Chester- 
field v.  Black,  25  W.  R.  409;  after  the  cause  is  entered  for  trial: 
Roe  v.  Davies,  2  Ch.  D.  729;  at  the  trial:  Budding  v.  Murdoch,  1  Ch. 
D.  42;  King  v.  Corke,  Ib.  57;  Long  v.  Crossley,  13  Ch.  D.  388;  Dull- 
inger  v.  St.  Albyn,  41  L.  T.  406;  Green  v.  Sevin,  Ib.  589,  595;  Nobel's 
Explosives  Co.  v.  Jones,  17  Ch.  D.  721,  724;  Laird  v.  Briggs,  19  Ch. 
D.  22;  Russell  v.  Canada  Life  Ass.  Co.,  32  C.  P.  256;  Blenkhom  v. 
Penrose,  29  W.  R.  237;  Nottage  v.  Jackson,  11  Q.  B.  D.  627;  Riding  v. 
Hawkins,  14  P.  D.  56;  Smith  v.  Boyd,  18  P.  R.  76.  (In  such  a  case 
the  opposite  party  may  sometimes  obtain  costs  incurred  in  respect 
to  the  old  pleadings:  see  Dan.  Prac.,  5th  ed.,  351-52;  or,  if  a  plain- 
tiff, he  may  have  the  opportunity  given  him  to  consider  whether 
he  will  discontinue:  see  Edison  Telephone  Co.  v.  India  Rubber  Co.,  17 
Ch.  D.  137);  after  interlocutory  judgment,  but  before  assessment  of 
damages:  The  Duke  of  Buccteuch,  supra]  after  verdict,  but  before 
judgment:  Stilliway,  v.  Toronto,  20  Ont.  98;  Noad  v.  Mu-r-roic.  40  L. 
T.  100;  or  on  application  for  a  new  trial:  Ecklin  v.  Li-ttle,  34  Sol.  Jour. 
546;  but  an  application  after  final  judgment  is  too  late,  except  upon  the 
terms  of  vacating  the  judgment:  Wilgress  v.  Crawford,  12  P.  R.  658; 
Clarke  v.  Cooper,  15  P.  R.  54.  See  also  Johnston  v.  Consumers'  Gas 
Co.,  17  P.  R.  297;  Durham  v.  Robertson,  1898,  1  Q.  B.  774;  and  see 
notes  to  Rule  312,  p.  502. 

At  the  trial  where  all  the  evidence  that  could  throw  light  on  the 
case  has  been  given,  it  is  a  mere  matter  of  form  to  adapt  the  plead- 
ings to  the  matters  proved:  Gough  v.  Bench,  6  Ont.  699;  in  order  to 
determine  the  real  matter  intended  to  be  tried:  Smith  v.  Boyd,  18  P. 
R.  76;  Stilliway  v.  Toronto,  20  Ont.  98;  see  also  The  Dictator,  1892, 
P.  65;  Wyatt  v.  Rosherville,  2  Times,  282.  and  Modera  v.  M.,  10  Times, 
69,  where  a  greater  sum  having  been  awarded  than  was  claimed 
amendments  accordingly  were  made  in  the  writ  and  pleadings. 

Leave  to  amend  should  as  a  rule  be  asked  before  argument  of  the 
case  as  it  stands  has  failed:  Cropper  \.  Smith.  26  Cli.  D.  700:  James 
v.  Smith,  1891.  1  Ch.  384;  Browne  v.  Dunn,  6  R.  67;  Sales  v.  L.  Eric. 
etc.,  Ry.  Co.,  17  P.  R.  224. 

Motion  before  Trial.— The  expression  "  Court  or  a  Judge  "  gives 
jurisdiction  to  the  Master  in  Chambers  or  other  officer  having  like 
jurisdiction:  see  notes  to  Rules  6  and  42. 

The  application  should  be  made  in  Chambers,  before  trial  as  a 
general  thing:  Marriott  v.  Marriott,  26  W.  R.  416.  It  should  be  made 
ordinarily  to  the  Master  in  Chambers  or  like  officer,  upon  notice,  and 
the  amendments  should  be  specified,  or  their  nature  stated,  either  in 
the  notice  of  motion  or  in  the  affidavits  in  support  of  it:  see  Lawrence 
v.  Norreys,  39  Ch.  D.  218.  The  condition  in  which  the  action  stands 
should  also  be  shewn. 

Amendments  Allowed. — In  Tildesley  v.  Harper,  10  Ch.  D.  at  p. 
396;  Bramwell,  L.J.,  said  his  practice  in  Chambers  had  been  to  give 
leave  to  amend,  unless  satisfied  that  the  party  applying  was  acting 
mala  fide,  or  that  by  his  blunder  he  had  done  some  injury  to  his 
opponent  which  could  not  be  compensated  for  by  costs  or  otherwise: 
followed  in  Re  Trufort,  Trafford  v.  Blanc,  34  W.  R.  56:  53  L.  T.  498; 
Kurtz  v.  Spence.  36  Ch.  D.  770,  773;  Clarapede  v.  Commercial  Union, 
32  W.  R.  151.  262.  See  also  Cropper  v.  Smith,  26  Ch.  D.  711:  Shickle 
v.  Lawrence,  2  Times,  776;  Steicard  v.  Metropolitan,  etc.,  16  Q.  B.  D. 
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180;  Johnston  v.  Consumers'  Gas  Co.,  17  P.  R.  297  (see  S.   C.  in  P.  Rule  304 
C.,  1898,  A.   C.  447;  78  L.  T.  270).    For  the  similar  rule  in  cases 
where  an  extention  of  time  is  applied  for,  see  notes  to  Rule  799. 

The  Court  of  Appeal  in  Tildesley  v.  Harper  applied  in  respect  of  an 
amendment  at  the  trial  the  same  principles  as  if  the  application  had 
been  made  before  trial  on  motion:  see  Green  v.  Sevin,  13  Ch.  D. 
589,  595. 

Where  by  a  slip  in  a  pleading  the  legality  of  a  will  intended  to 
be  impeached  was  admitted,  leave  to  amend  was  granted:  Smith  v. 
Smith,  5  Ont.  690,  G98. 

Leave  to  amend  will  generally  be  granted  where  there  has  been  a 
slip  in  pleading,  but  not,  in  general,  so  as  to  raise  a  fresh  cause  of 
action:  Clarke  v.  Yorke,  31  W.  R.  62;  44rL.  T.  381;  see  Budding  v. 
Murdoch,  1  Ch.  D.  42;  Raleigh  v.  Goschen,  1898,  1  Ch.  73;  77  L.  T. 
429. 

Leave  to  amend  may  be  granted,  though  the  proposed  amendments 
set  up  a  case  not  raised  by  the  claim,  and  may  require  an  adjourn- 
ment to  obtain  fresh  evidence:  Budding  v.  Murdoch,  1  Ch.  D.  42; 
see,  however,  the  remark  as  to  the  headnote  to  that  case,  Re  St. 
Nazaire  Co.,  12  Ch.  D.  at  p.  92;  Betts  v.  Doughty,  5  P.  D.  26.  And 
leave  will  in  general  be  granted  on  proper  terms  so  as  to  enable  the 
real  question  between  the  parties  to  be  tried:  Laird  v.  Briggs,  19  Ch. 
D.  22;  Kurtz  v.  Spence,  36  Ch.  D.  770,  773;  Smith  v.  Boyd,  18  P.  R. 
76.  See  also  notes  to  Rule  312. 

Where  leave  is  necessary  and  the  defendant  is  out  of  the  juris- 
diction, the  plaintiff  must  shew  that  the  amended  claim  is  in  respect 
of  a  cause  of  action  which  would  have  entitled  him,  had  it  been 
preferred  in  the  first  instance,  to  leave  to  issue  the  writ  for  service 
out  of  the  jurisdiction:  Holland  v.  Leslie,  1894,  2  Q.  B.  346;  Hoga- 
ooom  v.  McCulloch,  17  P.  R.  377. 

A  defendant  was  allowed  to  amend  his  defence  by  setting  up  the 
Statute  of  Limitations  as  an  additional  defence:  Patterson  v.  Central 
Canada,  L.  &  S.  Co.,  17  P.  R.  470;  and  see  Williams  v.  Leonard,  16  P. 
R.  544;  17  P.  R.  73;  and  Hogaooom  v.  McCulloch,  17  P.  R.  377. 

As  to  setting  up  the  Statute  of  Frauds,  see  Elmsley  v.  Harrison,  17 
P.  R.  425,  525. 

Amendments  Refused. — The  Court  has,  however,  a  discretion  when 
as  to  the  amendment:  see  Ashley  v.  Taylor,  10  Ch.  D.  772;  Gates  v. refused. 
Foresters,  4  Ont.  535;  and  leave  was  refused  at  the  hearing,  where 
no  reason  appeared  why  the  bill  was  not  amended  when  the  answer 
came  in:  Offord  v.  Offord,  1  Charl.  Ca.  (Court)  102;  see  Lowther  v. 
Heaver,  37  W.  R.  55;  59  L.  T.  631;  and  where  the  effect  of  allowing 
an  amendment  would  be  to  compel  the  plaintiff  to  new  assign  and 
adduce  new  evidence:  Edevain  v.  Cohen,  41  Ch.  D.  563;  43  Ch.  D. 
187;  or  where  the  added  claim  would  take  away  a  defence,  such  as 
of  the  Statute  of  Limitations,  which  had  accrued,  and  would  change 
the  substantial  rights  of  the  parties:  Hudson  v.  Ferntyhoutfh,  61  L. 
T.  722. 

Leave  was  refused,  where  the  Judge  thought  the  amendment 
would  merely  enable  the  defendants  to  raise,  to  the  plaintiff's  title 
to  sue,  a  technical  objection  which  was  not  raised  on  the  pleadings 
(as  required  by  Rule  271),  and  which  the  defendant  never  intended 
to  raise,  till  he  adroitly  sought  to  avail  himself  of  it  at  the  hearing: 
Cbltette  v.  Goode,  7  Ch.  D.  842;  see  also  Caughill  v.  Clark,  9  P.  R. 
471;  Gates  v.  Foresters,  4  Ont.  535.  So  also  where  the  proposed 
amendments  were  irrelevant:  Lever  v.  Goodwin,  W.  N.  1887,  107*  Wood 
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Rule  304.     v.  Durham,  21  Q.  B.   D.  501;  Marshall  v.  Langley,  W.  N.  1889,  222; 
or   inconsistent   and    useless:    Central   Queensland,    etc.,    v.    Gallop,    8 
Times,  225;  or  where  the  effect  would  be  to  raise  a  new  question 
which  would  involve  an  estate  in  further  intricacies,  and  might  more 
conveniently    be   raised   in    a   separate   action:   Re   Blight,    Blight   v. 
Hartnoll,  42  L.  T.  531;  or  to  convert  a  claim  based  on  a  subsisting 
lease  into  one  based  on  an  eviction:  Newby  v.  Sharpe,  8  Ch.  D.  39; 
see  also  Clarke  v.  Wray,  31  Ch.  D.  68;  Crowe  v.  Barndcot,  6  Ch.   D. 
753;  Mcllhargey    v.    McGinnis,    in    note    to    Rule  301;  Blackmore  v. 
Edwards,  W.  N.  1879,  175;  24  Sol.  Jour.  67;  and  where  the  plaintiff 
had  elected   to   claim   in    a  manner  inconsistent  with  the  proposed 
amendment:  Cargill  v.  Bower,  10  Ch.  D.  502;  Hipgrave  v.  Case,  28  Ch. 
D.  356;  Lowther  v.  Heaver,  41  Ch.  D.  248;  59  L.  T.  630;  where  a  new 
defence  would  be  raised,  after  failure  on  the  defence  on  the  record: 
Sales  v.  L.  Erie,  etc.,  Ry.   Co.,   17   P.   R.  224;  Cropper  v.  Smith,   26 
Ch.  D.  700;  Light  v.  Hawley,  29  Ont.  25;  and  where  the  effect  would 
be  to  raise  a  new  issue  merely  to   determine  how  the  costs  of  the 
action  should  be  borne:  Webber  v.  Wedgdwood,  W.  N.  1883,  8;  or  to 
raise  a  charge  of  fraud  when  the  case  has  been  launched  indepen- 
dently of  fraud:  Hendricks  v.  Montagu,  17  Ch.  D.  642;  Bentley  v.  Black, 
9  Times,  580;  Symonds  v.  City  Bank,  34  W.  R.  364;  Lever  v.  Goodwin, 
supra,  (but  see  Riding  v.  Hawkins,  14  P.  D.  56);  or  vice  versa-,  Dunlar 
v.  Meek,  32  C.  P.  195;  or  to  raise  a  defence  under  a  section  of  the 
Statute   of  Frauds   which    had   not  been  pleaded:   James   v.   Smith, 
1891,  1  Ch.  384;  or  to  require  the  addition  of  parties,  and  raise  a 
new  case:  Nobel's   Explosives   Co.   v.   Jones,   17  Ch.   D.   721;  Edevain 
v.  Cohen,  supra;  Raleigh  v.  Goschen,  77  L.  T.  429;  46  W.  R.  92;  and 
where  made  too   late,  as  where  the  trial  was  approaching  and  the 
amendment  would  have  the  effect  of  delaying  the  trial:   Tottenham 
Local  Board  v.  Lea  Conservancy  Board,  80  L.  T.  Jour.  244:  James  v. 
Smith,  supra.;  Clark  v.  Wray,  31  Ch.  D.  68. 

Where  a  claim  was  for  specific  performance,  or  damages  for  breach 
of  an  agreement,  and  the  plaintiff,  pending  the  action,  re-sold  the 
subject  of  the  contract,  notifying  the  defendant  of  his  intention  to 
do  so,  but  went  to  trial  without  amending  his  claim,  it  was  held 
that,  as  he  had  disabled  himself  from  enforcing  specific  perform- 
ance, the  action  must  be  dismissed.  Leave  to  amend  at  that  stage 
by  striking  out  the  specific  performance  claim  was  not  considered 
proper:  Hipgrave  v.  Case,  28  Ch.  D.  356.  See  also  Cropper  v.  Smith, 
26  Ch.  D.  700;  10  App.  Cas.  249. 

In  an  action  for  personal  injuries,  the  defendants  denied  the  charge 
of  negligence.  After  more  than  six  months  they  proposed  to  amend 
by  alleging  a  contract  that  would  transfer  the  liability  to  a  local 
body.  An  action  against  such  local  body  was  required  by  statute 
to  be  brought  within  six  months  from  the  accrual  of  the  cause  of 
action.  Leave  to  amend  was  accordingly  refused,  as  the  plaintiff 
would  be  irremediably  injured,  and  could  not  be  restored  to  the  same 
position  as  before  the  defendants'  mistake  in  pleading:  Steward  v. 
Metropolitan  Tramways  Co.,  16  Q.  B.  D.  556.  See  also  Re  Gaulard, 
57  L.  J.  Chy.  209. 

Though  the  Court  will  not  allow  an  amendment  for  the  purpose  of 
setting  up  an  unmeritorious  cla;m  or  defence,  yet  tne  defence  of  the 
Statute  of  Limitations  is  not  considered  unmeritorious:  Patterson  v. 
Central  Canada  Loan  Co.,  17  P.  R.  470.  See  also  note  to  Rule  575. 

Terms — "  As  may  be  Just." — The  terms  on  which  an  amendment 
is  allowed  are  in  the  discretion  of  the  Court  or  Judge,  according  to 
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what  the  justice  of  the  particular  case  requires:  Woollcy   v.  Broad,  Rules 
1892,  2  Q.  B.  317.    The  opposite  party  must  not  be  allowed  to  be  pre-  305,  306. 
judiced:  Kurtz  v.  Spcnce,  30  Ch.  D.  774;  and  will  be  given  all  proper 
opportunity   of  meeting  new  matter:  see  Budding  v.  Murdoch,  I  Cn. 
D.  42,  and  other  cnses  supra,  in  which  application  was  made  at  the 
trial,  or,  if  a  plaintiff,  he  may  have  an  opportunity  given  him  to  con- 
sider whether  he  will  discontinue:  see  Edison  Telephone  Co.  v.   India 
Rubber  Co.,  17  Ch.  D.  137. 

Where  a  plaintiff  is  allowed  to  amend  at  the  trial  by  setting  up  a 
new  case,  the  defendant  is  ex  deMto  justitiw  entitled  to  put  in  a 
defence  thereto:  Klmxley  v.  Harrison,  17  P.  R.  425,  525,  where  the 
Statute  of  Frauds  was  allowed  to  be  set  up. 

The  time  to  amend  or  deliver  a  new  pleading  will  vary  with  each 
case.  Fourteen  days  was  allowed  in  Planet  Building  Society  v.  Part, 
W.  N.  1878,  204;  a  week  in  Chesterfield  v.  Black,  25  W.  R.  40vT;  a 
month  in  Williamson  v.  L.  &  N.  W.  Railway  Co.,  12  Ch.  D.  787.  Where 
no  time  is  limited  by  the  order,  Rule  305  applies. 

Costs.— Costs  are  in  the  discretion  of  the  Court  or  Judge:  Rule 
1130;  and  are  generally  awarded  so  that  the  opposite  party  shall  not 
have  to  bear  the  expense,  either  of  the  motion  to  amend,  if  any,  or 
of  proceedings  rendered  unnecessary,  such  as  costs  of  trial:  Chester- 
field  v.  Black,  25  W.  R.  409;  Cargill  v.  Bower,  4  Ch.  D.  78;  King  v. 
Corke,  1  Ch.  D.  57;  Long  v.  Crossley,  13  Ch.  D.  392;  Kurtz  v.  Spence, 
36  Ch.  D.  770;  Re  Oaulard,  57  L.  J.  Chy.  209;  or  of  pleadings,  etc., 
rendered  useless:  Dan.  Pr.  5th  ed.,  351-2;  the  costs  may  sometimes 
be  reserved  to  be  disposed  of  when  the  merits  are  tried:  Roe  v.  Davies, 
2  Ch.  D.  729;  and  Nobel's  Explosives  Co.  v.  Jones,  17  Ch.  D.  721, 
the  costs  given  to  the  plaintiffs  by  the  Judge  at  the  trial  appear  to 
have  included  costs  of  amendments,  which  apparently  were  neces- 
sary in  consequence  of  disclosures  made  by  defendant's  clerk. 

3O5.   If  a  party  who  has  obtained  leave  to  amend  does  Time 
not  amend  within  the  time  limited  by  the  order,  or  if  no 
time  is  limited,  within  14  days  from  the  date  of  the  order,  ment 
the  order  shall,  on  the  expiration  of  the  time  limited,  or  of 
the  14  days,  as  the  case  may  be,  become  ipso  facto  void, 
unless  the  time  is  extended  by  the  Court  or  a  Judge.     Con. 
Eule  430. 

Same  as  the    Eng.    (1883)    R.    315,    and    as    Chy.  G.  O.  83;  see 
Morgan,  Chy.  Orders,  4th  ed.,  415-17;  Dan.  Prac.,  5th"  ed.,  346. 

3OG.  A  pleading  may  be  amended  by  written  altera- How 
tions  in  the  copies    tiled  and  served,  and  by  additions  on  be  made 
paper  to  be  interleaved  therewith  if  necessary;  unless  the 
amendments  require  the  insertion  of  more  than  200  words 
in  any  one  place,  or  are  so  numerous  or  of  such  a  nature 
that  making  them  in  the  copies  filed  and  served  would 
render  the  same  difficult  or  inconvenient  to  read;  in  either 
of  which  cases  the  amendment  shall  be  made  by  delivering 
a  re-print  or  fresh  copy  of  the  pleadings  as  amended.     Con. 
Rule  431. 
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Rules 
307    308 


Substantially  the  same  as  the  Eng.  (1883)  R.  316. 

The  number  of  words  mentioned  in  the  Eng.  R.,  viz.:  144,  make 
two  folios  according  to  the  English  mode  of  computation  by  which 
a  folio  is  72  words. 

In  John  v.  Lloyd,  L.  R.  1  Chy.  64,  it  was  held  that,  though  amend- 
ments to  a  bill  did  not  in  any  place  exceed  two  folios,  the  Clerk  of 
Records  and  Writs  had  discretion  to  refuse  to  file  the  bill  without  a 
reprint,  if  the  amendments  were  numerous  and  complicated. 


Where  a  pleading  is  amended,  it  shall  be  marked 
pleadings.  with  th«  date  of  the  order,  if  any,  under  which  the  same  is 
so  amended,  and  of  the  day  on  which  such  amendment  is 
made,  in  manner  following,  viz.  :  "  Amended  day 

of  under  order  dated  day  of  ." 

Same  as  Eng.  (1883)    R.  317. 

(2)  The  amendment  shall  be  written  or  interlined  in 
ink  of  a  different  colour  from  that  used  in  the  original 
pleading.  Con.  Rule  432,  amended. 

These  directions  apply  to  the  copy  filed,  but  an  omission  to  similarly 
mark  the  copy  of  the  amended  pleading,  delivered  under  Rule  308,  is 
unimportant:  Hanmer  v.  Clifton,  1894,  1  Q.  B.  238;  10  R.  55. 

Amended  °f     3°8'  The  amended  pleading  shall  be  delivered  to  the 
pleadings,  opposite  party  within  the  time  allowed  for  amending  the 
same.    Con.  Rule  433. 
Same  as  the  Eng.   (1883)    R.  318. 
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1.  EFFECT  OF  NON-COMPLIANCE  AND  ERRORS. 

i 

&O9.   A  proceeding  shall  not  be  defeated  by  any  formal  Formal 
objection.     Con.  Eule  441. 

Taken  from  R.  S.  O.  1877,  c.  49,  s.  7. 

31O.  Unless  the  Court  or  a  Judge  so  directs,  non-com-  Non-com- 
pliance with  the  Rules  shall  not  render  the  writ  or  any  act 
or  proceeding  void,  but  the  same  may  be  set  aside,  either 
wholly  or  in  part,  as  irregular,  or  amended,  or  otherwise 
dealt  with,  as  to  the  Court  or  Judge  may  seem  just.  Con. 
Rule  442. 

To  the  same  effect  as  Eng.  (1883)    R.  1037. 

"  Otherwise  Dealt  With."— For  the  manner  in  which  these 
words  were  applied  or  construed  by  Kay,  J.,  see  Reynolds  v.  Coleman, 
36  Ch.  D.  458. 

Proceedings  not  Curable. — Service  of  a  writ  of  summons  in- 
stead of  a  notice,  on  a  foreigner  abroad  (see  Rule  165)  is  a  nullity: 
Hewitson  v.  Fabre,  21  Q.  B.  D.  6;  and  service  of  a  writ  without  shew- 
ing the  original  when  demanded:  Phillipson  v.  Emanuel,  56  L.  T.  858, 
and  service  on  a  wrong  person,  whether  void  or  only  irregularities, 
have  been  Held  to  be  not  remediable.  The  service  will  be  set  aside: 
/&.;  Nelson  v.  Pastorino,  49  L.  T.  564. 

J.A.— 32 
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Rule  311  "  If  unwarranted  by  any  enactment  or  Rule  it  (the  joinder  in  one 
action  of  several  plaintiffs  having  different  causes  of  action)  is  in 
my  opinion  more  than  an  irregularity":  per  Lord  Herschell,  in 
Smurthwaite  v.  Hannay,  1894,  A.  C.  501. 

A  judgment  irregularly  signed  is  not  a  matter  which  can  be  re- 
medied under  this  Rule:  Anlaby  v.  Pretorius,  20  Q.  B.  D.  764;  the  de- 
fendant has  a  right  to  have  it  set  aside:  /&. 

Defects  in  proceedings  taken  under  an  Act  of  Parliament  cannot 
be  overlooked:  see  Lawson  v.  Can.,  Farmers,  etc..  9  P.  R.  309;  Re 
Ostrom  and  Sidney,  15  Ont.  App.  372;  Smith  v.  Baker,  2  H.  &  M.  500. 

See  also  Ferrand  v.  Mayor  of  Bradford,  8  D.  M.  &  G.  93. 

Irregularities  Curable.  —  Where  short  notice  of  motion  had  been. 
irregularly  given  but  the  opposite  party  had  not  been  injured  by  tne 
irregularity,  the  Court  exercised  its  discretion  under  this  Rule,  dis- 
regarded the  irregularity,  and  heard  the  motion:  Dawson  v.  Beeson? 
22  Ch.  D.  504;  see  also  WilUams  v.  De  Boinville,  17  Q.  B.  D.  180;  Re 
CouTfon,  34  Ch.  D.  22.  In  Re  McRae,  25  Ch.  D.  19,  it  was  held  that 
objection  to  a  short  notice  of  an  appeal  was  waived  by  appearing 
upon  it. 

An  irregularity  may  be  condoned,  in  the  discretion  of  the  Court, 
even  on  a  motion  for  attachment:  Petty  v.  Daniel,  34  Ch.  D.  172; 
Litchfleld  v.  Jones,  25  Ch.  D.  64;  see  Pilcher  v.  Hindes,  11  Ch.  D.  905;. 
Re  Evans,  1893,  1  Ch.  252;  68  L.  T.  271.  It  was  said  in  Taylor  v. 
Roe,  68  L.  T.  213,  that  the  Court  will  not  condone  a  direct  non- 
compliance  with  the  Rules  upon  an  application  affecting  the  liberty 
of  the  subject;  but  see  Rendell  v.  Grundy,  1895,  1  Q.  B.  D.  16,  21. 

The  following  irregularities  have  not  been  allowed  to  prevail  to- 
defeat  a  proceeding:  The  non-service  of  affidavits  with  notice  of 
motion  to  set  aside  an  award:  Re  Wyggeston  Hospital  v.  Stevenson,. 
33  W.  R.  551;  or  with  a  notice  of  motion  for  attachment  (see  Ebg. 
(1883)  R.  699):  Rendell  v.  Grundy,  supra;  the  service  of  a  writ  out  of 
the  jurisdiction  without  the  indorsement  given  in  the  N.  B.  (Form 
2),  and  issued  upon  an  order  granted  without  an  affidavit  being 
filed  under  Rule  163;  Diclcson  v.  Law,  1895,  2  Ch.  62;  service 
of  a  writ  omitting  the  address  of  plaintiff's  solicitor:  Hoerte-r 
v.  Hanover  Caoutchouc,  etc.,  10  Times,  22,  103;  date  of  service  not 
indorsed  under  Rule  150;  Steers  v.  Rogers,  7  Times,  183;  Foat  v. 
Basset,  W.  N.  1888,  255;  service  of  petition  instead  of  summons: 
Re  Bethlehem  and  Bridewell  Hospitals,  30  Ch.  D.  "541;  Re  Stafford's 
Charity,  57  L.  T.  846. 

"Waiver.  —  Irregularities  may  be  waived  by  appearance:  Re  McRae, 
25  Ch.  D.  19;  see  also  notes  to  Rule  169;  but  not  necessarily 
where  the  liberty  of  the  subject  is  affected:  Mander  v.  Falckc, 
1891,  3  Ch.  488;  Taylor  v.  Roe,  68  L.  T.  213;  Rendell  v.  Grundy, 
1895,  1  Q.  B.  16,  21;  nor  where  the  appearance  is  merely  to  take 
the  objection  to  the  regularity  of  the  proceedings:  see  Mander  v. 
FalcJce,  1891,  3  Ch.  488;  Firth  v.  De  las  Rivas,  1893,  1  Q.  B.  768;  69 
L.  T.  383. 

See  also  notes  to  Rules  311,  and  362. 
t 

irregular-        5511.   An  application  to  set  aside  process  or  proceedings 
toyse?aside  f  or  irregularity  shall  be  made  within  a  reasonable  time, 


Fngs  tobe    an(^  sna^  not  be  allowed  if  the  party  applying  has  taken  a 
made         fresh    step    after    knowledge  of    the    irregularity.     Con. 

promptly.  ^ 

Eule  443. 

The  same  in  effect  as  Eng.  (1883)  R.  1038. 
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If  an  objection  can  be  waived,  it  amounts  to  an  irregularity,  if  Rule  312. 
not,  it  is  a  nullity:  Bank  of  Upper  Canada  v.  Van  Voorish,  4  U.  C. 
L.  J.  232.  The  tendency  of  the  cases  is  to  consider  defects  as 
irregularities,  rather  than  nullities:  Hcrr  v.  Douglas,  4  P.  R.  102. 
A  stranger  cannot  set  aside  proceedings  for  irregularity:  Perrim,  v. 
Bowes,  5  U.  C.  L.  J.  138;  Balfour  v.  Ellison,  8  TJ.  C.  L.  J.  330; 
MeKenzie  v.  Harris,  10  U.  C.  L.  J.  213;  Nicholls  v.  Nicholls,  3  P.  11. 
201,  see,  however,  Bonistiel  v.  McHaster,  6  O.  S.  32;  unless  they  are, 
in  effect,  fraudulent:  McDonald  v.  Boice,  12  Gr.  48;  and  see  Martm 
v.  Boulanger,  8  App.  Cas.  296.  See  also  notes  to  Rule  310. 

The  notice  of  motion  must  specify  the  irregularity:  Rule  362. 

A  writ  joining  causes  of  action  which  under  former  Rule  341 
(now  abrogated),  could  not  be  joined  without  leave,  was  held  to  be 
an  irregularity,  and  appearance  to  a  such  writ  was  a  "  fresh  step," 
within  this  Rule;  and  a  defendant  who  appeared  instead,  of  apply- 
ing to  strike  out  the  irregularity,  could  not  insist  upon  it:  Mulckern 
v.  Doerks,  51  L.  T.  429;  53  L.  J.  Q.  B.  526;  Re  Derbon,  36  W.  R. 
667;  see,  however,  Hunt  v.  Worsfold,  1896,  2  Ch.  224;  74  L.  T.  456, 
where  North,  J.,  refused  to  follow  Mulckern  v.  'Doerks,  supra,  con- 
sidering it  to  have  been  overruled  by  Smurthwaite  v.TIannay,  1894,  A. 
C.  494;  71  L.  T.  457. 

See  also  Fry  v.  Moore,  23  Q.  B.  D.  375,  and  Boyle  v.  Sacker,  39 
Ch.  D.  249,  in  notes  to  Rule  162,  p.  281;  and  Tozier  v.  Hawkins, 
15  Q.  B.  D.  650. 

An  order  setting  aside  proceedings  must  be  served  promptly,  or 
it  will  be  deemed  to  have  been  abandoned:  Molsons  Bank  v.  Dilla- 
l>auah,  13  P.  R.  313. 

But  where  a  Divisional  Court  sets  aside  judgment  at  the  trial 
and  orders  a  new  trial,  delay  in  issuing  the  order  cannot  be  set 
up  as  a  waiver  by  either  party:  Kelly  v.  Wade,  14  P.  R.  66.  There 
is  a  distinction  in  this  respect  between  interlocutory  orders,  and 
judgments  or  orders  going  to  the  merits  of  the  action:  76.;  see  also 
Re  Leslie,  23  Ont.  143. 

Where  on  the  return  of  a  motion  an  enlargement  is  granted  for  the 
purpose  of  remedying  an  objection  to  the  regularity  of  the  proceed- 
ings, and  the  motion  is  afterwards  heard  and  disposed  of  on  the 
merits;  the  objection  to  the  regularity  of  the  proceedings  is  not 
open  on  appeal:  Rendell  v.  Orundy,  1895,  1  Q.  B.  16. 

2.  AMENDMENTS. 

312.    The  Court  or  a  Judge  may  at  any  time  amend  ^fjj 
any  defect  or  error  in  any  proceedings ;  and  all  such  amend-  defects  or 
ments  may  be  made  as  are  necessary  for  [the  advancement        /AD  /}  Q  /* 
of  justice,]  determining  the  real  matter  in  dispute,  [and  '7 

best  calculated  to  secure  the  giving  of  judgment  according  £  *     "        - 
to  the  very  right  and  justice  of  the  case] .    Con.  Eule  444. 

The  words  ir  brackets  are  not  in  the  Eng.  (1883)  R.  309,  and  are 
taken  substantially  from  R,  S.  O.  1877,  c.  49,  ss.  7,  8;  /&.  c.  50, 
s.  270.  which  were  the  enactments  of  the  Administration  of  Justice 
Act,  1873,  (36  Viet.  c.  8,  s.  50). 
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Rule  312.        The  first  clause  of  this  Rule  differs  from  the  Eng.  R.  of  1883. 

This  Rule  is  in  regard  to  amendment  of  defects  and  errors  gen- 
erally,  and  is  supplemental  to  Rule  298,    respecting   amendment  o 
pleadings  and  Rule  640,  respecting  clerical  errors  and  slips. 

Under  The  Administration  of  Justice  Act,  1873  (36  Viet.  c.  8), 
it  was  held  that  if  the  Court  comes  to  the  conclusion  that  an  amend- 
ment is  "  necessary  for  the  advancement  of  justice,  the  prevention 
and  redress  of  fraud,  the  determination  of  the  rights  and  interests 
of  the  respective  parties,  and  of  the  real  question  in  controversy 
between  them,  and  best  calculated  to  secure  the  giving  of  judgment 
according  to  the  very  right  and  justice  of  the  case,"  the  granting 
or  refusing  of  the  amendment  ceases  practically  to  be  a  matter  of 
discretion:  Peterkin  v.  McFarlane,  4  Ont.  App.  45;  Gilleland  v.  Wads- 
worth,  1  Ont.  App.  82. 

The  Court  is  required  by  this  Rule  lo  allow  any  amendment  which  fs 
"  necessary  for  the  determining  the  real  matter  in  dispute,"  provided 
also  it  is  for  the  "advancement  of  justice,"  in  which  is  included 
justice  to  the  opposite  party. 

In  Cropper  v.  Smith,  26  Ch.  D.  at  p.  710,  Bowen,  L.  J.,  said: — 
41  I  know  of  no  kind  of  error  or  mistake  which,  if  not  fraudulent 
or  intended  to  over-reach,  the  Court  ought  not  to  correct,  if  it  can 
be  done  without  injustice  to  the  other  party.  .  .  .  Courts  do 
not  exist  for  the  sake  of  discipline,  but  for  the  sake  of  decid- 
ing matters  in  controversy,  and  I  do  not  regard  such  an  amend- 
ment as  a  matter  of  favour  or  of  grace  ...  It  seems  to  me  that 
as  soon  as  it  appears  that  the  way  in  which  a  party  has  framed 
his  case  will  not  lead  to  the  decision  of  the  real  matter  in  contro- 
versy, it  is  as  much  a  matter  of  right  on  his  part  to  have  it  corrected, 
if  it  can  be  done  without  injustice,  as  anything  else  in  the  case  is  a 
matter  of  right  .  .  .  The  question  seems  to  me  to  be  this,  can 
you  by  the  imposition  of  any  terms  place  the  other  side  in  as  good  a 
position  for  the  purpose  of  having  the  question  of  right  determined 
as  they  were  in  at  the  time  when  the  mistake  of  judgment  was  com- 
mitted? It  does  not  seem  to  me  material  to  consider  whether  the 
mistake  of  judgment  was  accidental  or  not,  if  not  intended  to  over- 
reach." The  other  L.JJ.,  do  not  seem  to  have  agreed  with  these  ob- 
servations so  far  as  they  include  a  mistake  of  judgment,  and  they 
refused  leave  to  amend  on  the  ground  that  the  party  had  deliberately 
chosen  a  course  inconsistent  with  that  afterwafBs  sought  to  be 
taken  by  amendment;  but  see  Eclclin  v.  Little,  34  Sol.  Jour.  546;  see 
also  Kurtz  v.  Spence,  36  Ch.  D.  774;  Collette  v.  Goode,  7  Ch.  D. 
at  p.  847;  Laird  v.  Briggs,  19  Ch.  D.  22,  29. 

In  Ontario  it  has  been  held  that  an  amendment  may  be  allowed 
under  this  Rule  at  any  stage  of  the  proceedings  before  final 
judgment,  wherever  any  prejudice  it  may  occasion  to  the  opposite 
party  can  be  compensated  by  costs:  Williams  v.  Leonard,  16  P.  R. 
544;  17  P.  R.  73. 

Amend-  Amendment  of  Writs  of  Summons. — Amendments  of  the  writ 
meat  of  of  summons  were  specially  provided  for  by  original  J.  A.  Rule  10, 
w  which  was  omitted  in  the  Consolidation  of  JL888,  the  present  Rude 

covering  the  case. 

See  also  notes  to  Rule  124. 

The  plaintiff  will  have  to  pay  the  costs  of  an  amendment  of  the 
writ. 


. 
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An  order  to  amend  has  been  held  to  be  necessary,  even  th'ough  Rule  312. 
the  writ  has  not  been  served:  per  Lush,  J.,  Anon,  GO  L.  T.  Jour. 
32;  1  Charl.  Ch.  Ca.  34;  and  this  decision  has  been  followed  by 
Mr.  Dalton  in  Chambers;  see  Globe;  6th  Oct.  1881,  and  Form  91; 
see  contrd  under  the  former  practice,  Worthmgton  v.  Boulton,  6 
P.  R.  68. 

When  a  statement  of  claim  has  been  delivered,  containing  an  ex- 
tension of  the  claim  made  by  the  writ,  an  amendment  of  the  indorse- 
ment on  the  writ  seems  to  be  unnecessary:  Largest.  Large,  W.  N. 
1877,  98;  Johnson  v.  Palmer,  4  C.  P.  D.  262;  and  now  Rule  244. 
See  under  the  previous  practice,  Conybeare  v.  Lewis,  W.  N.  1881, 
31;  44  L.  T.  242;  29  W.  R.  391;  Re  Jones,  Eyre  v.  Cox,  24  W.  R. 
317. 

An  action  may,  by  amendment  of  the  writ  and  statement  of  claim, 
be  turned  into  an  information  without  prejudice  to  a  pending 
motion  in  the  action,  the  necessary  sanction  of  the  Attorney-Gen- 
eral vbeing  obtained:  Caldwell  v.  Pagham  Harb&ur  Reclamation  Com- 
pany, 2  Ch.  D.  221. 

An  amendment  of  the  indorsement  on  the  writ  by  increasing  the 
amount  claimed  was  allowed  after  verdict:  The  Dictator,  1892,  P. 
64;  66  L.  T.  863;  and  see  Wyatt  v.  Rosh&rville,  2  Times,  282;  and 
other  cases  in  notes  to  Rule  304,  p.  492. 

A  writ  of  summons  served  out  of  Ontario  may  like  any  other 
writ  be  amended,  but,  it  would  seem,  not  so  as  to  introduce  any 
claim  in  respect  of  which  service  out  of  Ontario  would  not  be  al- 
lowed under  Rule  162:  see  Holland  v.  Leslie,  1894,  2  Q.  B.  346. 

Where  a  writ  has  been  amended  the  amended  writ  must  be  served. 
If  the  wrrit  had  been  served  and  the  time  for  appearance  had  elapsed, 
and  the  defendant  has  not  appeared  it  would  seem  that  the  service 
may  be  in  the  manner  mentioned  in  Rule  330,  at  least  in  a  case 
where  no  new  claim,  but  only  an  amplification  of  the  original  one  is 
made;  Re  Hartley,  1891,  2  Ch.  121;  64  L.  T.  786;  or  the  writ  may  be 
served  in  the  same  way  as  the  original  was  served:  The  Cassiopeia, 
4  P.  D.  188,  (where  a  new  claim  was  introduced);  Guess  v.  Perry, 
12  P.  R.  460,  (where  a  claim  for  damages  was  struck  out  by  amend- 
ment); see  also  Bryans  v.  Hughes,  14  L.  R.  Ir.  62.  If  the  defendant 
has  appeared  it  would  seem  to  be  sufficient  to  serve  his  solicitor  with 
the  amended  writ;  but  see  Rules  146  and  329. 

Where  a  statement  of  claim  has  been  delivered  and  it  is  amended 
it  will  not  in  general  be  necessary  to  amend  and  re-serve  the  writ. 
It  will  be  sufficient  to  serve  the  amended  pleading:  see  Rules  300 
and  306,  and  notes. 

Irregularities  in  a  writ  of  summons  may  be  amended  either  on 
motion  by  the  plaintiff,  or  leave  to  amend  may  be  granted  where 
the  defendant  moves  to  set  aside  the  writ.  The  following  irregular- 
ities have  been  allowed  to  be  amended: — A  writ  Signed  by  a  Pro- 
cess Clerk  issued  after  the  appointment  of  his  successor:  Stevenson 
v.  Williams,  7  P.  R.  358;  a  writ  issued  without  the  signature  of 
the  proper  officer:  Labadie  v.  D'arling,  7  P.  R.  355;  a  writ  tested 
in  the  name  of  a  retired  Chief  Justice  after  the  appointment  of  his 
successor  had  been  gazetted,  but  before  he  had  taken  the  oath: 
Nelson  v.  Roy,  3  P.  R.  226;  a  writ  tested  in  the  name  or  a  Lord 
Chancellor  after  his  resignation  and  the  appointment  of  his  suc- 
cessor: PleasOnts  v.  East  Dereham,  etc.,  47  L.  T.  439;  a  mistake 
in  the  date  in  the  teste  as  "eighty "  for  "eighty-two":  Wesson 
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Rule  313,  v.  Stalker,  48  L.  T.  444.  But  the  absence  from  the  Province  of 
the  Judge  in  whose  name  writs  are  tested  does  not  render  it  im- 
proper to  teste  a  writ  in  his  name:  Brett  v.  Smith,  1  P.  R.  309. 

An  amendment  was  not  allowed  where  it  would  defeat  the  Statute 
of  Limitations:  Hudson  v.  Fernyhough,  61  L.  T.  722;  S.  C.  88  L    T 
Jour.  253,  in  appeal. 

Amendments  of  Pleadings.— See  notes  to  Rule  304. 

Amendments  Respecting  the  Parties  are  treated  of  in  Rules 
206,  304,  312  and  313. 

Amendments  which  require  the  addition  of  parties  as  well  as  the 
restatement  of  allegations  in  pleadings  are  made  by  the  combined 
action  of  Rule  200,  and  Rule  312,  or  298;  Ashley  v.  Taylor,  10  Cn 
D.  772;  Seear  v.  Laicson,  16  Ch.  D.  121. 

Amendment  after  Judgment.— The  writ  of  summons  and  subse- 
quent proceedings  may,  in  a  proper  case,  be  amended  after  judgment 
to  correct  some  defect  or  error:  Clarke  v.  Cooper,  15  P.  R.  54;  see  Wil- 
ffress  v.  Crawford,  Ib.  658;  but  the  judgment  in  such  case  must  be  va- 
cated and  proceedings  taken  afresh  from  the  point  at  which  the  defect 
occurred;  15  P.  R.  54;  and  see  formerly  Barrett  v.  Gardner,  1  Chy.  Ch. 
344;  Laurason  v.  Buckley,  2  Chy.  Ch.  334;  Bank  of  Montreal  v.  Power,  2 
Chy.  Ch.  47;  and  any  such  amendment  will  probably  be  only  of 
defects  and-  errors,  not  of  pleadings  or  as  to  parties  necessitating 
relitigation:  see  Durham  v.  Robertson,  1898,  1  Q.  B.  774.  Thus  where 
the  judgment  was  in  favour  of  the  defendant,  an  amendment  recon- 
stituting the  suit  by  adding  the  Attorney-General  and  turning  the 
action  into  an  information  and  action,  was  refused:  Johnston  v.  Con- 
sumers' Gas  Co.,  17  P.  R.  297;  and  see  frwham  v.  Robertson,  supra. 

See  as  to  the  correction  of  slips,  omissions,  or  clerical  errors,  Rule 
640. 

Under  the  former  practice  all  actions  and  proceedings  were  as- 
signed to  some  particular  Division,  but  where  proceedings  wore 
styled  either  in  the  wrong  Division:  Clarke  v.  Creighton,  14  P.  R.  34: 
or  in  no  Division:  Re  Olmstead  v.  Errington,  11  P.  R.  366,  the  defect 
was  amended  under  this  Rule* 

A  notice  of  motion  which  did  not  shew  any  interest  in  the  re- 
lator  as  required  by  R.  S.  O.  c.  223.  s.  221,  was  held  amendable: 
Reg.  ex  rel.,  Percy  v.  Worth,  23  Ont.  688. 

An  amendment  made  affecting  a  person  not  a  party,  was,  at  his 
instance,  rescinded:  Glass  v.  Cameron,  9  Ont.  712. 

In  Re  Smart,  12  P.  R.  312,  435,  635,  proceedings  by  habeas  corpus 
to  obtain  the  custody  of  children  were  supplemented,  by  the  appli- 
cant being  directed  to  file  a  petition  under  R.  S.  O.  1877,  c.  132: 
see  supra,  p.  102. 

Where  judgment  had  been  pronounced  for  sale  of  property  as 
described  in  a  claim,  but  afterwards  it  was  discovered  to  have  been 
mis-described,  the  claim  was  by  consent  of  all  parties  amended, 
and  the  judgment  post-dated,  so  as  to  appear  to  have  been  made 
after  the  amendment:  Winkley  v.  Winkley.  44  L.  T.  572;  29  W.  11. 
628.  In  general,  however,  an  order  ought  not  to  bear  a  fictitious 
date:  Ashley  v.  Taylor,  10  Ch.  D.  773. 


Where  an  action  has  been  commenced  in  the 
addition  of  name  of  the  wrong  person  as  plaintiff,  or  where  it  is  doubt- 
ful whether  it  has  been  commenced  in  the  name  of  the 
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right  plaintiff,  the  Court  or  a  Judge,  if  satisfied  that  itRule813- 
has  been  so  commenced  through  a  bona  fide  mistake  and 
that  it  is  necessary  for  the  determination  of  the  real  matter 
in  dispute  so  to  do,  may,  [subject  to  clause  (3)  of  Rule 
206],  order  any  other  person  to  be  substituted  or  added  as 
plaintiff,  upon  such  terms  as  may  seem  just.     Con.  Rule 
445. 
Same  as  the  Eng.  (1883)  R.  124,  except  the  words  in  brackets. 

Actions  have  been  inadvertently  brought  by  the  wrong  person, 
as  by  cestui  que  trust,  instead  of  trustee;  by  mortgagor,  instead  of 
mortgagee.  The  same  mistake  has  been  made  where  it  was  matter 
of  real  difficulty  to  say  which  of  the  two  persons  ought  to  sue: 
as  in  the  case  of  contracts  made  by  agents,  as  to  which  it  is  some- 
times a  question  of  much  nicety  to  determine  who  ought  to  sue. 
Previous  to  The  Administration  of  Justice  Act,  1873,  in  Ontario,  and 
until  the  Judicature  Acts  in  England,  though  the  Common  Law 
Courts  had  the  largest  powers  of  adding  parties,  or  amending  mis- 
descriptions  of  parties,  they  had  no  power  to  substitute  one  plain- 
tiff for  another,  such  as  this  Rule  confers:  see  De  O&ndre  v.  Bogardus, 
L.  R.  7  C.  P.  409. 

An  application  under  this  Rule  can  only  be  made  by  a  plaintiff: 
Clowes  v.  Billiard,  4  Ch.  D.  413;  Challwor  v.  Roder,  1  Times,  337, 3~2J. 
and  is  restricted  to  cases  where  a  bona  fide  mistake  has  occurred,  / 
which  has  been  discovered  after  action  brought;  as  where  a  new 
partner  was  brought  into  a  firm  before  the  dealing  in  question; 
"but  it  is  not  intended  to  confer  upon  the  Judge  unlimited  discre- 
tion to  re-model  the  proceedings:  per1  Mellor,  J.,  in  Purquand  v. 
Fearon,  4  Q.  B.  D.  at  p.  282.  In  Smith  v.  Haseltme,  W.  N.  1875, 
250;  1  Charl.  Ch.  Ca.  50,  Huddlestone,  B.,  said:  "You  have  to 
satisfy  me  of  two  things;  1st,  that  there  has  been  a  bona  fide  mis- 
take in  the  issue  of  the  writ;  and  2nd,  that  it  is  a  necessary  change," 
See  also  Clotces  v.  Billiard,  4  Ch.  D.  413. 

In  an  action  by  assignees  of  insolvents,  the  Judge  at  the  trial 
held  that  the  claim  sued  for  did  not  pass,  under  the  circumstances, 
to  the  assignees.  The  defendants  having  been  given  time  during 
the  sittings  to  ascertain  whether  they  had  any  defence  to  a  suit 
by  the  insolvents,  the  latter  were  added  under  this  Rule  as  plain- 
tiffs, and  judgment  was  given  in  their  favour,  but  without  costs: 
Woodward  v.  Shields,  32  C.  P.  282;  but  see  Dktrham  v.  Robertson, 
1898,  1  Q.  B.  774.  See  also  Emden  v.  Carte,  17  Ch.  D.  169. 

In  an  action  to  restrain  the  violation  of  a  covenant  and  for  dam- 
ages, the  plaintiff  wras  advised,  after  action  commenced,  that  there 
was  something  in  her  title  which  might  act  as  a  personal  bar  to 
'her  obtaining  relief.  An  amendment  by  making  another  person 
a  co-plaintiff  who  was  also  entitled  to  the  benefit  of  the  same  coven- 
ant was  allowed,  the  real  question  being  the  effect  of  the  covenant: 
Ayscough  v.  Buller,  41  Ch.  D.  341.  Where  a  new  plaintiff  is  thus 
added,  the  action,  as  regards  him,  is  to  be  deemed  to  have  been 
commenced,  only  from  the  date  of  his  being  added:  I&.  See  also 
Walcott  v.  Lyons,  29  Ch.  D.  584. 

After  judgment  finding  defendants  liable  for  a  collision,  the  sub- 
stitution of  the  owner  of  the  cargo  as  plaintiff  instead  of  the  tfien 
plaintiff,  his  agent,  was  allowed  so  as  to  enable  the  owner's  damages 
to  be  assessed.  It  was  held  that  judgment  finding  the  liability 
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314,  315. 


Amend- 
ment at 
trial. 


No  physic- 
al altera- 
tion of 
records. 


and  leaving  the  damages  to  be  assessed  was  not  final,  and  therefore 
there  was  a  power  to  act  under  this  Rule:  The  Duke  of  Buccleuch, 
1892,  P.  201.  The  addition  of  a  plaintiff  was  refused  where  the 
effect  would  be  to  constitute  a  new  action  which  the  plaintiff  in 
the  action  commenced  could  not  maintain:  Tinning  v.  Bingham,  16 
P.  R.  110;  Johnston  v.  Consumers'  Gas  Co.,  17  P.  R.  297;  Durham  v. 
Robertson,  supra',  Hathaway,  v.  Doig,  6  Ont.  App.  204.  So  where 
the  plaintiff  in  misconception  of  his  rights  had  sued  the  defendants 
in  their  official  capacity  as  servants  of  the  Crown,  he  was  not  al- 
lowed to  amend  by  suing  them  as  private  individuals:  Raleigh  v. 
Ooschen,  1898,  1  Ch.  73;  77  L.  T.  429. 

An  addition  of  a  plaintiff  ought  not  to  be  allowed  where  it  would 
prejudice  defendant's  right  to  set  up  the  Statute  of  Limitations 
as  against  the  added  party:  see  Hudson  v.  Fernyhough,  61  L.  T. 
722;  88  L.  T.  Jour.  253. 

For  other  cases  in  which  the  Rule  has  been  acted  upon,  see  Val 
de  Travers  Asphalte  Co.,  (Limited'),  v.  London  Tramway  Co.,  (Limited), 
48  L.  J.  C.  P.  312;  40  L.  T.  133;  W.  N.  1879,  46,  and  Mercantile 
River  Plate  Co.  v.  Isaac,  W.  N.  1876,  104;  2  Charl.  Ch.  Ca.  23; 
Bta&kbum  Union  v.  Brooks,  26  W.  QR.  57;  Cupples.  v.  Strahan,  29 
L.  R.  Ir.  120;  Long  v.  Crosstey,  13  Ch.  D.  388;  Carswell  v.  Hyland, 
3  Times,  708. 

The  bona  fide  mistake,  which  must  be  shewn,  may  be  one  of  law: 
Duckett  v.  Oower,  6  Ch.  D.  82;  Mason  v.  Harris,  11  Ch.  D.  97. 

Terms  and  Costs.— See  Ayscough  v.  Bullar,  41  Ch.  D.  341. 

This  Rule  is  expressly  made  subject  to  clause  (3)  of  Rule  206,  so 
that  a  plaintiff  will  not  be  added  or  substituted  unless  he  consents: 
Turquand  v.  Fearon,  4  Q.  B.  D.  280,  though  the  terms  may  other- 
wise be  "such  as  may  seem  just":  Tryon  v.  National  Prov.  Ins., 
16  Q.  B.  D.  678;  and  see  Rule  206;  nor  under  this  Rule  unless  the 
original  plaintiff  consents:  Emden  v.  Carte,  17  Ch.  D.  169. 

An  order  will  not  be  made  on  an  ex  parte  application:  Tildesley 
v.  Harper,  3  Ch.  D.  277. 

Where  the  present  Rule  is  not  applicable,  plaintiffs  may  neverthe- 
less sometimes  be  added  under  Rule  206;  see  notes  to  that  Rule, 
and  Emden  v.  Carte,  and  Smith  v.  Haseltine,  W.  N.  1875,  250. 

314.  "Where  an  amendment  is  directed  or  allowed  at 
the  trial,  it  shall  not  be  necessary  to  issue  an  order  there- 
for.    The  amendment,  unless  otherwise  directed,  shall  be 
at  once  made  on  the  record.     Con.  Rule  446.     Rules  of 
1  Jan.,  1896,  1445. 

Where  a  plaintiff  is  allowed  to  amend  at  the  trial  by  setting  up 
a  new  case,  the  defendant  is  ex.  debito  justitia},  also  entitled  to  put 
in  a  defence  thereto:  Elmsley  v.  Harrison,  17  P.  R.  525. 

315.  Where  an  amendment  of  any  record  of  the  Court 
or  document  filed,  other  than  a  pleading,  is  directed,  no 
physical  alteration  of  the  record  or  document  shall  be 
made,  but  a  note  shall  be  made  in  the  margin  or  other  con- 
venient place,  of  the  amendment  directed.     New. 

This  Rule  adopts  the  practice  laid  down  in  Fox  v.  Bearblock,  45 
L.  T.  469;  46  L.  T.  145. 
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Rules 
316-320 

3.  PAPER,  NOTICES  AND  WRITTEN  PROCEEDINGS 
GENERALLY. 

316 .  Unless   otherwise   directed  by  the   Court   or   a  £otic?tstto 
Judge,  no  notice  required  by  these  Rules  or  the  practice  or  printed, 
of  the  Court    shall   be    given    orally.      Con.    Rule    447, 
amended. 

A  verbal   notice  to   produce  is  insufficient:  Provincial  Ins.    Co.   v. 
SJiaw,  19  U.  C.  Q.  B.  537. 


Proceedings,  if  printed,  shall  be  printed  with  pica  tio~  g  as  to 
type  leaded,  on  good  paper,  of  foolscap  size.     Con.  Rule  printing 
448.  Fngsc.ee< 

The  Eng.  (1883)   R.  1005,  is  more  particular  in  its  directions. 

See  Chy.  G.  O.  66,  and  Cossey  v.  Ducklow,  2  Chy.  Ch.  227,  where 
service  of  a  bill  not  printed,  etc.,  in  conformity  with  the  Gen.  Orders 
was  set  aside. 

318.     Every  petition,  issue,  special  case,  affidavit  and  Paragraphs, 
other  proceeding  of  a  like  nature,  shall  be  divided  into 
numbered  paragraphs,  and  shall  state  concisely  such  mat- 
ters and  facts  as  may  be  necessary  to  truly  inform  the 
Court.     Con.  Rule  449. 

31 0.  All  rolls  and  records  shall  be  upon  parchment  or  width  and 
paper  of  such  width  and  length  as  shall  be  prescribed  by  pea|er,°etc. 
the  officer  having  the  control  and  superintendence  of  the 
Central  Office  by  written  notice,  to  be  put  up  in  some  con- 
spicuous place  in  the  Central  Office  and  in  the  several 
local  offices,  and  no  officer  shall  be  bound  to  receive  any 
roll  or  record  not  made  up  in  conformity  to  such  notice, 
and  such  rolls  and  records  shall  not  exceed,  when  folded, 
14  inches  in  length  and  4  inches  in  breadth,  written  upon 
at  least  a  sheet  of  paper  and  folded  accordingly.  Con. 
Rule  450.  Rules  of  1  Jan.,  1896,  1446. 

See  as  to  printing  pleadings,  Rule  265;  as  to  mode  of  printing, 
Rule  317. 

The  Clerk  of  the  Crown  and  Pleas  pursuant  to  this  Rule  has  pre- 
scribed that  all  Judgments  and  Records,  written  or  printed  (either  by 
typewriter  or  otherwise)  shall  be  of  the  length  and  width  of  a  half 
sheet  of  foolscap  paper,  and  shall  be  folded  in  half,  lengthwise;  and 
it  is  recommended  that  all  records  for  trial  shall  be  enclosed  or 
covered  by  a  full  sheet  of  foolscap,  or  other  covering  of  the  same 
size. 

32O.    In  all  proceedings  in  a  cause  or  matter,  except  short  style 
pleadings,  petitions  in  the  nature  of  pleadings,  judgments  ° 
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321-322. 


A  folio  is 
100  words. 


and  decretal  orders,  the  following  short  style  of  cause  shall 
be  sufficient: 

"  Between  John  Smith  and  others, — Plaintiffs, 

and 
Richard  Roe  and  others, — Defendants." 

(2)  In  case  of  proceedings  which  it  has  been  the  prac- 
tice to  entitle  more  shortly  thus:  "Smith  v.  Roe,"  such 
practice  shall  continue.  Con.  Eule  451. 

Taken  from  Chy.  O.  597. 

In  all  pleadings,  petitions  in  the  nature  of  pleadings,  judgments, 
and  decretal  orders,  the  full  style  of  the  action  or  matter  is  to  be  set 
out;  in  other  proceedings,  including  affidavits,  interlocutory  orders, 
notices  of  trial,  to  produce,  to  admit,  notices  of  motion,  and  of  ap- 
peal, the  shortened  style  first  given  in  the  Rule  may  be  used. 

The  shorter  title,  e.g.,  Smith  v.  Roe,  is  usually  confined  to  appoint- 
ments fof  settling  minutes  of  judgments  or  orders,  Master's  war- 
rants, notices  of  taxation  or  other  notices  and  appointments  not 
already  mentioned,  which  are  required  to  be  taken  out  or  served 
0in  the  progress  of  a  cause.  There  is,  however,  no  authority  for  styl- 
ing affidavits  in  this  way. 


321.    A  folio  shall  be  one  hundred  words.     Con.  Rule 


452. 
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dispensed 
with  in  cer- 
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322 .  Where  service  of  affidavits  and  other  proceedings, 
other  than  judgments  or  orders  of  which  office-copies  are 
by  the  practice  of  the  Court  required  to  be  served,  is  re- 
quired, true  copies,  instead  of  office-copies,  are  to  be  served. 
Con.  Rule  453. 

An  "  office  copy  "  of  a  document  is  a  copy  authenticated  by  the 
proper  officer,  usually  the  one  in  whose  custody  the  original  record 
of  the  proceedings  is  deposited.  Under  Rule  323,  office  copies  of 
judgments  and  orders  are  to  be  certified  by  the  officer  in  whose 
office  the  same  are  entered.  Office  copies  of  other  proceedings  should 
be  certified  by  the  officer  in  whose  office  they  are  filed.  Office  copies 
of  judgments  are  expressly  required  to  be  served  in  certain  cases: 
see  Rules  203  and  659;  and  where  according  to  the  former  practice 
an  office  copy  of  a  decree,  or  order,  was  required  to  be  served,  in 
like  cases  an  office  copy  of  the  judgment,  or  order,  would  seem 
to  be  necessary  under  the  present  practice,  except  where  a  differ- 
ent practice  is  expressly  provided. 

Under  the  former  Chancery  practice,  the  first  proceeding  in  the 
cause  served  upon  a  defendant  was  usually  required  to  be  an  office 
copy;  e.g.,  bills,  or  decrees,  or  orders  served  on  parties  added  in  the 
Master's  office,  and  orders  of  revivor.  But  under  the  present  prac- 
tice, it  would  seem  sufficient  to  serve  a  plain  copy  of  an  order  add- 
ing parties  upon  a  change  of  interest,  instead  of  an  office  copy  as 
formerly:  see  Rule  397. 
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As  to  what  is   "a  true  copy,"  see  Walker  v.  Niles,   18  Gr.  213;  Rules 
Sharp  v.   McHenry,  38  Ch.   D.  427.  323-325. 

Habeas  Corpus.  —  A  writ  of  habeas  corpus  ad  subjiciendum,  cau  only 
be  properly  served  by  delivering  the  original  writ  to  the  person  to 
whom  it  is  addressed:  Reg.  v.  Rowe,  71  L.  T.  578.  It  must  be  signed 
by  the  Judge  who  grants  it,  and  notice  must  also  be  served  giving 
the  person  to  whom  the  writ  is  addressed,  notice  of  the  consequences 
of  failure  to  obey  it:  Re  Hallocle,  30  C.  L.  J.  770. 

Orders.  —  Where  an  order  directs  the  doing  of  an  act  within  a 
limited  time,  the  order  should  be  served  on  the  person  required  to 
obey  it  before  the  limited  time  has  expired,  and  in  time  to  give 
him  a  reasonable  opportunity  to  comply  with  its  terms.  Where 
an  order  was  not  so  served  a  motion  to  commit  for  disobedience 
was  refused:  Berry  v.  Dvnovan,  21  Ont.  Agp.  14.  Where  the  limited 
time  expires  without  service,  it  will  be  necessary  to  apply  for  on 
order  limiting  a  further  time  before  the  order  can  be  enforced. 

323.  Office  copies  of  orders  and  judgments  to  be  served  °ffi?e 

COP16S 

shall  be  certified  by  the  officer  in  whose  office  the  same  are 
entered.   Rules  of  1  Jan.,  1896,  1447,  amended.  * 

This  Rule  makes  a  change.  The  former  Rule  454,  taken  from 
Chy.  O.  547,  enabled  Deputy  Clerks  of  the  Crown,  Deputy  and 
Local  Registrars,  at  the  place  where  a  reference  is  being  prose- 
cuted, as  well  as  the  proper  officer  where  the  judgment  or  order  is 
entered,  to  authenticate  copies. 

An  office  copy  is  made  by  comparing  it  with  the  original,  mark- 
ing it  "  examined,"  (appending  the  signature  of  the  officer),  and 
stamping  it  with  the  seal  of  the  Court  or  of  the  officer  who  certi- 
fies it. 


324.  A  party  requiring  a  copy  of  any  pleading, 

davit,  exhibit,  or  document  not  directed  to  be  served  shall  to  be 
make  a  written  application  for  the  same  to  the  solicitor  of  fu  writing. 
the  party  by  whom  it  has  been  filed,  or  on  whose  behalf 
it  is  to  be  used;  and  where  the  party  has  no  solicitor,  then 
to  the  party  himself.     Con.  Rule  455. 
Taken  from  Chy.  O.  548. 

Pleadings  are  required  to  be  served  on  the  opposite  party  without 
a  demand:  Rule  461. 

An  irregularity  in  the  indorsement  of  an  affidavit   is  waived  by 
demanding  a  copy  of  it:  Bennett  v.  O'Meara,  2  Chy.  Ch.  167. 

325.  Where  an  application  is  made  for  a  copy  of  any  where 
pleading,  affidavit,   exhibit  or  document,  it  shall  be  de-  document 
livered  within  48  hours  from  the  time  of  the  demand;  and  Jfg'jfjJ1 

any  further  time  which  may  elapse  before  the  delivery  is  f^™i.sh'?0d 
J  i          •  i  T  within  48 

not  to  be  computed  against  the  party  demanding  the  same,  hours. 
Con.  Rule  456. 
Taken  from  Chy.  O.  549. 
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Rules  This  Rule   is  imperative,   and  the  Court  will  enforce  compliance 

326-328.  with  it:  Totten  v.  Maclntyre,  2  Chy.  Ch.  80;  Borrows  v.  Hainey,  2 
Chy.  Ch.  186.  Formerly  the  costs  of  furnishing  copies  were  part 
of  the  costs  of  the  cause,  or  application,  and  payment  of  the  costs 
of  the  copies  could  not  be  required  as  a  condition  of  furnishing 
them.  Whether  the  Rules  are  intended  to  make  any  change  in 
this  respect  is  not  very  clear:  see  Rule  326. 

In  practice,  the  costs  of  furnishing  copies  of  affidavits  on  a  motion 
have  been  regarded  as  part  of  the  costs  of  the  motion;  and  it  has 
not  been  usual  to  demand  payment  for  copies  so  demanded,  as  a  con- 
dition of  furnishing  them. 


Copies  of 
documents 


another 
party. 


326.     A  party  entitled  under  the  Rules  or  a  special 

s?on°ofes  order  to,  and  requiring  copies  of  or  extracts  from,  any  docu- 
ment in  possession  of  another  party  shall  pay  to  the  party 
producing  the  document  for  such  copy  or  extract  as  he  may, 
by  writing,  require,  at  the  rate  of  10  cents  per  folio;  and 
if  the  solicitor  of  the  party  producing  the  document  re- 
fuses or  neglects  to  supply  the  copy  or  extract,  thr  party 
requiring  the  same  shall  be  at  liberty  to  make  it,  and  the 
party  producing  shall  not  be  entitled  to  any  fee  in  respect 
thereof.  Con.  Rule  457. 

The  Eng.  (1883)  R.  10(32,  r.  18,  gives  fourpence  per  folio;  with  that 
exception,  the  two  Rules  are  the  same  in  substance. 

Semble  that  copies  of  documents  may  by  leave  of  the  Court  be 
taken  by  photography:  Lewis  v.  Londesbonwgh,  1893,  2  Q.  B.  191; 
69  L.  T.  353. 


5.  SERVICE  OF  PAPERS. 

etcamays'  •**? •  Unless  otherwise  provided  by  Statute  or  Rule  of 
be  served  Court,  pleadings  and  notices  required  to  be  served  in  any 
county.  action,  whether  in  the  Supreme  Court  of  Judicature  or 

County  Courts,  may  be  served  in  any  part  of  Ontario.  Con. 

Rule  459. 

Taken  from  R.  S.  O.  1877,  c.  50,  s.  59. 
solicitor's       328.     Admissions  and  acceptances  of  the  service  of  an 

acceptance  r  , 

need  not  be  order,  notice  of  motion  or  other  paper,  upon  the  opposite 
ed'      solicitor,  need  not  be  verified  by  affidavit.    Con.  Rule  460. 
Taken  from  Chy.  O.  48. 

See  Rules  145,  574,  as  to  acceptance  of  service  of  writs  of  sum- 
mons- 
Under  Rule  574,  acceptances  of  service  of  writs  of  summons,  and 
undertakings  to  appear,  are  required  to  be  verified  by  affidavit  in 
order  to  be  used  for  signing  a  judgment  by  default:  but  all  other 
acceptances  and  admissions  of  service  may  under  this  Rule  be  re- 
ceived and  acted  on,  without  verification. 
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All  writs,  pleadings,  notices,  orders,  appoint- Rule  329- 
ments,  warrants,  and  other  documents,  and  written  com-  when* to  be 
munications,  which  do  not  require  personal  service  upon  8erved- 
the  party  to  be  affected  thereby,  shall  be  served  upon  his 
solicitor  when  residing  in  Toronto,  or  if  his  solicitor  does 
not  reside  in  Toronto,  then  either  upon  his  solicitor,  or,  if 
such  solicitor  does  not  reside  in  the  county  where  such  pro- 
ceedings are  conducted,  or  resides  in  some  part  of  such 
county  other  than  the  county  town,  and  has  not  an  office 
in  the  county  town,  then  upon  the  agent,  if  any,  named 
in  the  "  Solicitors'  and  Agents'  Book/'  provided  for  by 
Rule  92,  or  upon  the  Toronto  agent  of  such  solicitor  named 
in  the  "  Solicitors'  and  Agents'  Book,"  provided  for  by 
Rule  90,  unless  the  Court,  or  a  Judge,  or  a  Master,  before 
whom  any  such  proceedings  is  had,  shall  give  any  direction 
as  to  the  solicitor  upon  whom  any  such  notice,  appoint- 
ment, warrant,  or  other  document  or  written  communica- 
tion is  to  be  served.  Where  any  solicitor  has  not  caused 
such  entry  to  be  made  in  either  of  the  "  Solicitors'  and 
Agents'  Books,"  provided  for  by  Rules  90  and  92,  then 
the  posting  up  of  a  copy  of  any  such  notice,  appointment, 
warrant,  or  other  document,  or  written  communication, 
for  such  solicitor  in  the  office  in  which  the  proceedings  are 
being  conducted,  is  to  be  deemed  sufficient  service,  unless 
the  Court,  or  Judge,  or  Master,  as  the  case  may  be,  directs 
otherwise.  Con.  Rule  461.  Rules  of  1  Jan.,  1896,  1448. 

Taken  from  Chy.  O.  42,  43;  R.  S.  O.  1877,  c.  50,  s.  57;  Rules  T. 
T.  1856,  136,  137;  58  Viet.  c.  13,  s.  36. 

By  Rule  90,  it  is  imperative  upon  every  solicitor  to  appoint  an 
agent  in  Toronto,  and  have  his  name  entered  as  such  agent  in  the 
book  kept  at  Osgoode  Hall;  but  under  Rule  92  it  is  entirely  at  the 
solicitor's  option  to  have,  or  not  have,  a  booked  agent  in  any  county 
town.  If  a  solicitor  does  enter  an  agent's  name  in  the  books  kept 
in  a  county  town,  then  service  can  be  effected  on  such  solicitor, 
but  if  he  does  not,  then  service  can  be  effected  only  by  serving  the 
solicitor  himself,  or  his  Toronto  agent.  Service  can  only  be  effected 
by  posting  up  copies,  when  there  is  no  entry  of  an  agent  in  the  books 
at  either  place:  Essery  v.  G.  T.  Ry.  Co.,  13  P.  R.  221. 

Service  of  papers  on  a  solicitor  as  agent  for  another  solicitor  is 
not  good,  unless  the  solicitor  served  is  the  booked  agent  of  the 
other,  even  though  he  has  acted  as  agent  in  the  same  suit:  Robin- 
son v.  Robinson,  13  P.  R.  51. 

This  Rule  only  applies  to  the  service  of  documents,  which  do  not 
require  personal  service:  see  Rule  146. 

A  solicitor  cannot,  as  agent  for  one  principal,  serve  himself  as 
agent  for  another  principal:  Horseman  v.  Coulson,  6  P.  R.  263;  'On- 
tario Banlc  v.  Fisher,  4  P.  R.  22. 
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Service  on  the  clerk  of  a  solicitor  elsewhere  than  at  the  office  of  the 
solicitor,  is  good  only  from  the  time  it  reaches  the  solicitor:  Hermann 
v.  Mandarin,  etc.,  18  P.  R.  34. 

Where  parties  have  solicitors,  papers  and  documents  must  in  the 
absence  of  special  arrangement  be  served  by  the  party's  solicitor: 
Jeatman  v.  Snow,  28  W.  R.  574,  and  served  either  upon  the  solicitors, 
or  their  agents  under  this  Rule:  Omnium  Securities  v.  Ellis,  18  C. 
L.  J.  143;  2  C.  L.  T.  216;  see  Kettlewell  v.  Watson,  52  L.  J.  Chy.  818, 
where  a  notice  served  by  a  new  solicitor  before  an  order  changing 
the  solicitor  had  been  obtained  was  held  good,  no  one  being  misled. 

Special  arrangement  is  sometimes  made  between  solictiors  for 
service  of  papers  upon  one  another  through  the  post  office,  and  in 
such  case  a  question  may  arise  as  to  whether  service  is  to  count 
from  the  date  of  mailing,  or  the  date  of  receipt.  This  will  be  deter- 
mined, according  to  the  agreement,  if  any,  between  them,  or  if  there 
be  no  special  agreement  on  this  point  the  date  of  receipt  will  be  the 
date  of  service  as  it  is  the  general  practice  to  admit  service  as  of 
the  day  of  receipt:  McDonough  v.  Alison,  9  P.  R.  4. 

Until  an  order  has  been  made  and  served,  changing  the  solicitor 
of  any  party  to  an  action,  or  authorizing  such  party  to  sue,  or  de- 
fend, in  person,  service  on  the  solicitor  originally  named  is  suffi- 
cient, even  though  such  solicitor  have  ceased  to  act  for  such  party:  see 
Rule  335;  Davidson  v.  Leslie,  9  Beav.  104;  Wright  v.  King,  9  Beav. 
161;  and  see  Newton  v.  Thompson,  16  Jur.  1008;  De  la  Pole  v.  Dick, 
29  Ch.  D.  351;  52  L.  T.  457;  but  not  after  the  proceedings  for 
which  the  solicitor  had  originally  authority  to  act  have  come  to 
an  end,  so  that  in  law  his  authority  has  ceased:  Reg.  v.  JJ.  of  Ox- 
fordshire, 1893,  2  Q.  B.  149;  69  L.  T.  368;  James  v.  RicTcnell,  20  Q. 
B.  D.  164;  Re  Grey,  Orange  v.  Coles,  65  L.  T.  743.  Where  a  solicitor 
has  absconded,  a  notice  of  motion  left  at  his  unoccupied  place  of 
business  was  held  properly  served:  Newton  v.  Thompson,  22  L.  ,T. 
Chy.  10;  and  see  Re  Templeman,  20  Beav.  574;  Re  Wisewold,  16  Beav. 
357;  Re  Catlin,  18  Beav.  508;  Re  Dufaur,  16  Beav.  1;  Re  Thompson, 
20  Beav.  545;  Wilson  v.  Emmett,  19  Beav.  232;  Ex  parte  Belton,  25 
Beav.  368;  Re  Walton,  4  K.  &  J.  78. 

For  the  proceedings  on  the  death  of  a  solicitor  to  compel  the  ap- 
pointment of  another,  see  Dean  v.  Lethbridge,  26  Beav.  397. 


Service, 
where 
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neglects  to 
enter  name 
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Where  a  party  sues  or  defends  in  person  and  no 
address  for  service  of  such  party  is  written  or  printed  pur- 
suant to  the  directions  of  Rules  134,  135  and  136,  or 
where  a  party  has  ceased  to  have  a  solicitor,  [or  where  a 
defendant  served  with  a  writ  of  summons  or  notice  in  lieu 
thereof,  has  not  appeared  thereto],  all  writs,  notices,  or- 
ders, appointments,  warrants  and  other  documents,  pro- 
ceedings and  written  communications,  not  requiring  per- 
sonal service  upon  the  party  to  be  affected  thereby,  shall, 
unless  the  Court  otherwise  directs,  be  deemed  to  be  suffi- 
ciently served  upon  the  party,  by  posting  up  a  copy  in  the* 
office  in  which  the  proceedings  are  being  conducted.  But 
if  an  address  for  service  is  written  or  printed  as  aforesaid, 
then  all  such  writs,  notices,  orders,  warrants  and  other 
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documents,  proceedings  and  written  communications,  shall  Rule  331» 
be  deemed  sufficiently  served  upon  such  party  if  left  for 
him  at  such  address  for  service.     Kules  23    June,  1894, 
1330. 

Based  upon  Chy.  O.  45,  and  original  J.  A.  Rule  131,  which  was 
inadvertently  omitted  from  the  Con.  Rules  1888,  but  is  in  effect 
re-introduced  by  the  passage  in  brackets.  The  corresponding  Eng. 
Rule  of  1883,  is  R.  1015. 

Defendant  who  has  not  Appeared.—  Since  Rule  573  a  defendant  who 
does  not  appear  is  not  entitled  to  notice  of  further  procedings,  unless 
specially  so  provided  by  any  Rule,  or  by  any  special  order  of  the 
Court  or  a  Judge:  see  notes  to  that  Rule.  In  the  cases  where  it  is  by 
Rule  or  order  so  provided  that  such  a  defendant  is  to  be  served 
with  notice,  or  in  any  case  where  the  plaintiff  desires  to  serve  such 
a  defendant,  service  may  be  effected  by  posting  up  under  this  Rule, 
unless  personal  service  is  made  necessary  by  any  Rule  or  order. 

A  notice  of  motion  for  judgment  is  a  document  which  may  be 
delivered  by  posting  under  this  Rule:  Dymond  v.  Croft,  3  Ch.  D.  512; 
Morton  v.  Miller,  Ib.  516;  Parsons  v.  Harris,  6  ChT  D.  694;  Burritt 
v.  MurdocJc,  9  P.  R.  191;  WMUams  v.  Caxrdwell,  25  W.  R.  646,  not 
following  Cook  v.  Dey,  W.  N.  1876,  122;  so  a  notice  of  assessment 
of  damages  under  Rule  537;  O'Connor  v.  Hogan,  10  L.  R.  Ir.  262; 
a  writ  of  summons  after  amendment:  Re  Hartley,  1891,  2  Ch.  121; 
64  L.  T.  786;  an  order  to  continue  proceedings  under  Rule  396: 
Jackson  v.  Kilham,  W.  N.  1891,  171;  a  notice  of  motion  for  an 
attachment:  Re  Morris,  44  Ch.  D.  151;  Re  Evans,  1893,  1  Ch.  252;  but 
semble,  only  where  personal  service  cannot  be  effected:  Re  Bassett, 
1894,  3  Ch.  179,  because  proceedings  whereby  the  liberty  of  the 
person  is  intended  to  be  affected;  e.g.,  proceedings  upon  which  to 
found  an  application  for  an  attachment,  are  usually  required  to  be 
personally  served  on  the  party,  even  though  he  have  appeared,  or 
sued,  by  a  solicitor.  Applications  to  commit  for  non-production  of 
documents  are,  however,  an  exception  to  this  rule:  see  Rule  474. 

The  Rule  applies  where  a  person  not  originally  a  party  is  made  a 
defendant  to  a  counter-claim  and  fails  to  appear:  Verney  v.  Thomas, 
58  L.  T.  20. 

The  omission  of  a  defendant's  address,  or  address  for  »ervice  when 
necessary,  in  an  appearance  by  a  defendant  in  person,  is  expressly 
provided  for  by  Rule  170. 

Where  several  parties  are  served  with  a  document  under  this  Rule, 
a  copy  must  be  posted  up  for  each.  The  posting  of  one  copy  only  of 
a  statement  of  claim  and  notice  of  motion  for  judgment  for  two 
defendants  was  held  not  to  be  service  on  either:  Haacke  v.  Ward,  17 
P.  R.  520. 

331.     Where  at  the  time  of  attendance  to  serve  any  service 
paper  or  document,  the  office  of  the  solicitor  for  the  party  ^u^tor's 
upon  whom  the  service  is  sought  to  be  made  is  closed  or  no  e^or  n°s" 
one  is  in  attendance  therein  for  receiving  papers  or  docu-onein- 
ments  served,  service  of  the  paper  or  document  may  be 
effected  by  mailing  the  same,  at  any  time  during  the  same 
day,  addressed  to  the  solicitor,  at  his  office,  by  registered 
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letter,  postage  prepaid,  and  the  service  shall  be  deemed  to 
have  been  effected  at  the  time  of  the  attendance  for  that 
purpose  at  the  office  of  the  solicitor.  New. 

This  Rule  was  passed  to  meet  the  case  of  Raphael  v.  Davis  (before 
Mr.  Cartwright,  15th  January,  1897). 

It  is  presumed  that  service  may  be  effected  in  the  manner  men- 
tioned in  this  Rule,  after  an  attendance  to  serve  after  2  p.m.  on 
Saturday,  or  after  4  p.m.  on  other  days,  but,  as  the  service  will  only 
count  as  of  the  next  day,  it  will  be  better  to  serve  at  the  office  on 
the  next  day:  see  Rule  349. 

Service  of       332.     In  any  actioh  by  a  mortgagee  or  other  person 
ings  for      having  a  charge  on  real  property,  for  foreclosure  or  sale, 
orrsaie  may  and  to  which  action  any  judgment  creditor  of  the  mort- 
cftor  in*11"   Sagor?  or  of  the  person  liable  to  the  charge,  is  a  defendant, 
certain       personal  service  on  such  defendant  shall  not  be  necessary, 
and  it  shall  be  sufficient  to  serve  his  solicitor  in  the  action 
in  which  the  judgment  has  been  recovered,  with  the  pro- 
cess  of  the  Court,  whether  the  same  be  an   office  copy 
of  the  judgment  or  decretal  order,  or  any  other  order  or 
notice  which  by  order  of  Court  may  be  directed,  and  whe- 
ther the  same   be   issued   by   the  Court  or  by  any  officer 
thereof.    Con.  Kule  465. 

Taken  from  R.  S.  O.  1877,  c.  40,  s.  92. 

It  is  a  matter  of  some  doubt  how  far  a  solicitor's  retainer  con- 
tinues after  judgment  has  been  recovered:  see  79  L.  T.  Jour.  208; 
De  la  Pole  v.  Diek,  29  Ch.  D.  351;  52  L.  T.  457;  James  v.  Rfcknell,  20 
Q.  B.  D.  164;  58  L.  T.  278;  and  Reg.  v.  JJ.  of  OxfordsMre,  1893, 
2  Q.  B.  149;  but  whether  the  retainer  continues  or  not,  this 
Rule  makes  the  service  of  the  solicitor,  sufficient  service  on  the  client 
for  whom  he  acted. 

Original         333'     It  shall  not  be  necessary  to  the  regular  service  of 

order  need  _._.  ,          r  n  •     •       -i     i  -11 

not  be        any  [writ  J  ,  order,  [or  other  original  document] ,  that  the 
except  in    original  shall  be  shown,  unless  sight  thereof  is  demanded, 
tachment!"  except  in  cases  of  arrest  or  attachment.     Con.  Rule  466, 
amended. 

Taken  from  Rules  T.  T.  1856,  134. 

The  former  Con.  Rule  466  was  confined  to  the  service  of  an  order. 

Unless  it  is  demanded,  it  is  not  necessary  that  the  original  order  to 
examine  a  judgment  debtor  should  be  shown  to  him  when  serving 
him  with  a  copy  of  it,  in  order  to  found  an  application  for  a  ca.  sa., 
in  the  event  of  his  disobeying  it:  Imperial  Bank  v.  Dickey,  8  P. 
R.  24U 

It  is  not  a  ground  for  setting  aside  an  execution  that  the  order  on 
which  it  issued  had  not  been  previously  served:  Cranston  v.  Blair,  15 
P.  R.  167;  and  see  Hopton  v.  Robertson,  23  Q.  B.  D.  126. 
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As  to  service  of  orders,  and  of  a  writ  of  habeas  corpus,  see  also  Rules 
note  to  Rule  322.  334,  335. 

See  also  notes  to  Rule  310. 

334.  Where  it  appears,  upon  the  hearing  of  any  mat-  service  of 
ter,  that  by  reason  of  absence,  or  for  any  other  sufficient  motion* 
cause,  the  service  of  notice  of  the  application  or  of  the  ap-  dispensed 
pointment,  cannot  be  made,  or  ought  to  be  dispensed  with, 

such  service  may  be  dispensed  with,  or  any  substituted  ser-  service 
vice,  or  notice,  by  advertisement,  or  otherwise,  may  be03 
ordered.    Con.  Kule  467. 

Taken  from  Chy.  O.  199. 

Where  the  notice  of  motion  required  to  be  served  is  the  first  pro- 
ceeding, or  personal  service  is  necessary  on  a  party  who  has  appear- 
ed but  cannot  be  found,  then  this  Rule  would  seem  to  apply  and  to 
authorize  the  allowance  of  substitutional  service,  or  dispensing  with 
service  altogether.  For  cases  in  which  applications  of  this  kind 
have  been  made,  see  supra,  pp.  289,  302. 

Where  it  was  not  shewn  that  defendant  could  not  be  served,  the 
Court  refused  under  this  Rule  to  dispense  with  service  of  notice  of 
motion  for  judgment  for  default  of  defence:  Dominion  Bank  v.  Dodd- 
ridge,  12  P.  R.  655.  The  fact  that  defendant  had  been  personally 
served  with  the  writ,  and  had  not  appeared,  was  held  not  to  be 
"  sufficient  cause "  within  this  Rule:  16.  In  the  circumstances  of 
that  case  it  would  now  be  sufficient  to  serve  by  posting  under  Rule 
330:  see  Burritt  v.  Murdock,  9  P.  R.  191;  but  no  service  at  all  would 
seem  to  be  necessary  in  view  of  Rule  573.  The  course  would  be  to 
set  down  the  case  on  motion  for  judgment  under  Rule  593. 

See  Re  Backhouse  v.  Bright,  13  P.  R.  117. 

By  analogy  to  this  Rule  (see  Rule  3)  service  of  a  warrant  and  all 
subsequent  proceedings  in  the  Master's  Office  upon  certain  absent 
defendants  was  dispensed  with,  other  defendants  in  the  same  interest 
being  represented:  Smith  v.  Houston,  15  P.  R.  18. 

6.  CHANGE  OF  SOLICITOR. 

335.  A  party  suing  or  defending  by  a  solicitor  shall  Change  of 
not  be  at  liberty  to  change  his  solicitor  in  any  action  or 8C 
matter  without  an  order,  which  may  be  obtained  on  prce- 

cipe\  and  until  such  order  is  obtained  and  served,  the  for- 
mer solicitor  shall  be  considered  the  solicitor  of  the  party. 
Con.  Kule  463,  amended. 

Taken  from  Chy.  O.  49,  and  Rule  T.  T.  1856,  4. 

The  former  Con.  Rule  463  provided  that  in  addition  to  service 
on  the  opposite  party  notice  of  the  order  should  be  given  to  the  officer 
with  whom  the  pleadings  are  filed.  Such  notice  fs  not  required  by 
the  present  Rule. 

J.A.— 33 
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Rule  335. 

Order  to 
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when 
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a  condition 
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Setting 
aside  order 


Solicitor 
dying. 


Applica- 
tion by  one 
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Order  to  Change  Solicitor. — An  order  to  change  the  solicitor  is- 
necessary,  not  only  where  the  client  desires  to  discharge  his  solicitor 
in  an  action,  but  also  where  the  solicitor  discharges  himself:  see 
Griffiths  v.  Griffiths,  2  Hare,  587;  7  Jur.  573.  But  no  order  is  neces- 
sary to  enable  the  client  to  appoint  a  new  solicitor,  in  place  of  one 
deceased:  Whalley  v.  Whalley,  22  L.  J.  Chy.  632;  Alchin  v.  Buffalo  cG 
L.  H.  Ry.  Co.,  2  Chy.  Ch.  45.  In  the  latter  case,  however,  notice 
should  be  given  of  the  appointment  of  the  new  solicitor  to  the 
opposite  party:  Rule  335;  Hunt  v.  Fineburg,  22  Q.  B.  D.  259;  Braitn. 
Pr.,  564,  565;  Bank  of  Montreal  v.  Harrteon,  4  P.  R.  331. 

Until  an  order  to  change  the  solicitor  is  obtained  and  served,  ser- 
vice on  the  solicitor  on  the  record  or  his  agent,  is  good,  even  though 
the  former  has  ceased  to  act,  and  though  a  new  one  has  been 
appointed:  Davidson  v.  Leslie,  9  Beav.  104;  Wright  v.  King,  ib.,  161; 
Brown  v.  Burgar,  2  Chy.  Ch.  446;  D'e  la  Pole  v.  Dick,  29  Ch.  D.  351; 
52  L.  T.  357;  but  see  Reg.  v.  JJ.  of  Oxfordshire,  in  note  to  Rule  329. 

Under  the  former  practice  at  law,  the  attorney  could  not  be  changed 
by  the  client,  unless  his  costs  were  first  paid:  Witt  v.  Ames,  11  W.  R. 
751;  but  in  Chancery  the  rule  was  otherwise:  Meyers  v.  Robertson,  1 
Gr.  439.  This  is  one  of  those  matters  in  which  the  rules  of  Equity, 
and  the  rules  of  the  Common  Law  differed,  and  therefore  under  the 
Jud.  Act,  s.  58,  s.-s.  13,  the  rule  of  Equity  is  now  to  prevail,  and 
orders  to  change  solicitor  will  now  be  granted  without  any  provision 
as  to  the  payment  of  costs:  Grant  v.  Holland,  3  C.  P.  D.  180. 

Where  there  is  a  joint  retainer,  an  order  to  change  the  solicitor 
on  the  application  of  some  or  one  of  the  clients  only,  is  irregular: 
Re  NorwicJi  and  Norfolk  Building  Society,  22  W.  R.  856;  Wedderb-n.rn 
v.  Wedderburn,  17  Beav.  158. 

All  material  facts  must  be  disclosed  on  the  application  for  an 
order  of  course,  or  an  ex  parte  order,  otherwise  it  will  be  irregular 
and  may  be  set  aside;  e.g.,  the  existence  of  a  special  retainer  for  a 
term  of  years  unexpired:  Richards  v.  Scarborough  Market  Co.,  17 
Beav.  83;  or  the  fact  of  the  solicitor  being  mortgagee  of  the  client's 
share  in  the  fund  in  question:  Jenkins  v.  Bryant,  3  Drew,  70.  Where, 
however,  a  solicitor  in  applying  for  an  order  to  change  a  solicitor, 
relying  on  his  client's  statement  that  she  was  unmarried,  so  repre- 
sented her,  which  statement  turned  out  to  be  untrue,  the  Court, 
though  setting  aside  the  order,  refused  to  direct  the  solicitor  to  par 
the  costs,  emphatically  declaring  that  the  Court  never  had  "  made  a 
man  pay  costs  for  believing  the  word  of  a  woman " :  Thomas  v. 
Finlayson,  19  W.  R.  255. 

Where  special  circumstances  are  disclosed  in  the  prcccipe  for  an 
order  of  course,  the  officer  may  refuse  to  issue  the  order,  and  may 
require  a  special  application  to  be  made. 

After  an  order  of  course  to  change  the  solicitor  has  been  issued, 
if  the  Intter  objects  to  the  order,  he  should  not  apply  on  prwcipe  for 
an  order  to  re-appoint  himself,  but  should  move  on  petition  to  set 
aside  the  order:  Topping  v.  Searson,  2  H.  &  M.  205. 

Where  the  solicitor  dies  and  his  client  neglects  to  name  a  new 
solicitor,  he  mny  be  served  with  notice  of  motion  to  appoint  a  new 
solicitor:  see  Danl's  Forms,  3rd  ed.,  No.  2129;  Braith.  Pr.  264; 
Gibson  v.  Ingo,  2  Phil.  402;  Smith  Pr.,  7th  ed.,  126. 

Where  one  of  several  plaintiffs  desires  to  make  an  application  in 
the  action  separately  from  his  co-plaintiffs,  he  must  obtain  an  order 
of  course,  giving  him  leave  to  appoint  a  solicitor  for  that  express 
purpose:  Danl.  Pr.,  5th  ed.,  1724. 
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Where  a  party    sues  or  defends  by   a   solicitor,    and   afterwards  Rule  335. 
desires  to  sue  or  defend  in  person,  an  order  giving  him  leave  to  do  party  act 
so  must  be  obtained:  Danl.   Pr.,  5th  ed.,  1724.     But  when  a  party  ing  in 
sues  or  defends  in  person  and  afterwards  appoints  a  solicitor,   no  l)er?°n 
order  is  necessary,  Ib.  1725,  and  see  Rule  330;  but  notice  should  be  appoint  a 
given  to  the  opposite  party.  solicitor. 

Proceedings  taken  by  a  new  solicitor  without  an  order,  when  one 
is  necessary,  or  by  a  suitor  in  person  when  he  has  a  solicitor  on  the 
record,  are  irregular  and  will  be  set  aside:  Rathburn  v.  Hughes,  3 
Chy.  Ch.  100;  Yeatman  v.  Snoic,  42  L.  T.  502;  Arch.  Pr.,  13th  ed.,  p. 
110;  12th  ed.,  p.  94. 

If  a  solicitor  retained  in  an  ordinary  Common  Law  action  refuses, 
pending  the  action,  to  continue  to  act  without  some  reasonable 
cause  and  upon  reasonable  notice,  he  has  no  right  of  action  for  his 
costs:  Underwood  v.  Lewi's,  1894,  2  Q.  B.  306  but  the  rule  appears  to 
be  otherwise  in  actions  for  equitable  relief,  in  which  the  proceedings 
might  be  of  a  very  long  and  complicated  character,  and  be  divided 
into  several  stages:  Ib.,  and  In  re  Hall,  9  Ch.  D.  538. 

Where  a  defendant  in  consideration  of  an  indemnity  against  costs 
has  agreed  that  his  defence  shall  be  conducted  by  a  co-defendant,  to 
whose  solicitor  he  gives  a  retainer,  he  will  be  restrained  from  after- 
wards withdrawing  the  retainer  or  interfering  with  the  prosecution 
of  an  appeal:  Montforts  v.  Marsden,  1895,  1  Ch.  11. 

An  order  to  change  solicitor  is  prima  facie  a  discharge  of  the  former  Order  to 
solicitor  by  the  client:  Webster  v.  Le  Hunt,  9  W.  R.  804.     But  it  is  not  a  ^herfli 
discharge  of  the  solicitor  by  the  client,  where  it  is  taken  out  in  conse-  discharge 
quence  of  the  prior  refusal  of  the  solicitor  to  act;  and  a  solicitor  will  of  solicitor 
be   considered   to    have   discharged   himself,    on   the   bankruptcy   of    y  c 
himself,  or  the  firm  of  which  he  is  a  partner:  Re  Moss,  L.  R.  2  Eq. 
345;  or  by  being  arrested  or  detained  in  custody:  Re' Williams,  3  D.  F. 
&  J.  104;  28  Beav.  465;  Scott  v.  Fleming,  9  Jur.  1085;  but  not  merely 
by  being  in  embarrassed  circumstances:  Re  Smith,  9  W.  R.  396.     So 
also  a  firm  of  solicitors  will  be  deemed  to  have  discharged  the  client, 
where  the  firm  is  dissolved;  and  no  arrangement  can  be  made  by  the 
solicitors  for  the  transfer  of  the  client's  business   to   one  of  their 
number  without  his  consent  amounting  to  a  new  retainer:  Cholmon- 
deley  v.  Clinton,  19  Ves.  261;  Griffiths  v.  GriffltJus,  2  Hare,  587;  Slater 
v.  Stoddard,  6  P.  R.  299;  Alchin  v.  Buffalo  &  L.  H.  Ry.  Co.,  2  Chy. 
Ch.  45. 

Where  any  new  party  is  brought  into  an  action  by  order  to  con-  When 
tinue  proceedings,  by  reason  of  the  death  of,  or  transfer  of  interest  order  un- 
by,  any  of  the  parties;  such  new  party  is  not  obliged  to  employ  the111 
solicitor   by   whom   the   deceased    person,    or   transferor   was   repre- 
sented, but  he  may,  without  order,  employ  a  new  solicitor,  but  notice 
of  such  new  solicitor  being  so  employed  must  be  given  to  the  officer 
with  whom  the  pleadings  are  filed,  and  also  to  the  opposite  party: 
Danl.  Pr.,  5th  ed.,  1725;  Simmonds  v.  Great  Eastern  Ry.  Co.,  L.  K.  3 
Chy.  797;  but  the  assignee  of  the  plaintiff  in  a  creditor's  suit  cannot 
appoint   a   new   solicitor   except   on   special   application:    Topping   v. 
Searson,  2  H.  &  M.  205. 

Although  a  solicitor  may  for  sufficient  cause,  by  notice  to  his  client, 
terminate  the  connection  between  them,  the  Court  will  not  make  an 
order  for  that  purpose  on  the  ex.  parte  application  of  the  solicitor: 
Briclcer  v.  Anaell,  1  Chy.  Ch.  367. 

Where  the  solicitor  is  changed  by  the  client,  the  original  solicitor  is  Ljen  Of 
still  entitled  to  a  lien  on  any  fund  afterwards  recovered  in  the  cause,  solicitor, 
and  is  entitled  to  be  paid  his  costs,  next  after  the  costs  of  the  solicitor 
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Kule335.  by  whom  the  suit  is  concluded:  Clark  v.  Eccles,  3  Chy.  Ch.  324;  Re 
Wadsicorth,  Rhodes  v.  Sudgen,  34  Ch.  D.  155;  Re  Knight  v.  Gardiner, 
66  L.  T.  646;  and  the  solicitor,  if  any,  next  in  order,  is  entitled  to 
a  lien  next  in  priority,  and  so  on  in  inverse  order  to  the  solicitor 
first  appointed:  /&. 

When  a  solicitor  is  retained  by  the  acting  partner  of  a  firm  as 
solicitor  for  the  firm  in  an  action,  the  retirement  of  a  dormant 
partner  from  the  firm,  without  notice  to  the  solicitor,  pending  the 
action,  will  not  relieve  the  retiring  partner  from  liability  to  the 
solicitor  for  his  costs  subsequently  incurred:  Court  v.  Berlin,  1S:>7 
2  Q.  B.  396;  77  L.  T.  293. 

Solicitor         Where  a  solicitor  is   discharged  by  the  dissolution  of   a  firm  of 

trorn  acting  which  h»  is  a  member,  he  is  not  at  liberty  to  act  for  the  opposite 

foroppo-     party:  Cholmondeley  v.  Clinton,  19  Yes.  261;  but  when  he  is  discharged 

site  party    by  his  client  he  cannot  be  restrained  from  acting  for  the  opposite 

party,   nor  the  latter  from   employing  him:    Little  v.    Kingswood  & 

Parkfleld  Colliery  Co.,  20  Ch.  D.  733;  47  L.  T.  323;  52  L.  J.  Chy.  <;<;; 

but  the  solicitor  may  be  restrained  by  injunction  from  divulging  the 

secrets  of  his  former  client  to  the  opposite  party,  either  in  the  same 

transaction,  or  in  any  other  flowing  thereout,  or  connected  tlu'ivwith: 

/&.;  and  see  Davies  v.   Clough,  8  Sim.  262,  267;   Orissell  v.  Peto,  9 

Bing.  1;  Johnso-n  v.  Marriott,  2  Cr.  &  M.  183. 

How  far  the  solicitor's  retainer  continues  after  judgment  is 
recovered  in  the  action  in  which  he  is  retained  to  sue  or  defend, 
seems  doubtful:  see  79  L.  T,  Jour.  208.  Service  of  notice  of  appeal 
from  the  judgment  made  on  the  respondent's  solicitor  on  the  record, 
was  held  good:  De  la  Pole  v.  Dick,  29  Ch.  D.  351;  52  L.  T.  457;  but  a 
retainer  of  a  solicitor  to  collect  a  debt  was  held  not  to  authorize 
him,  after  judgment  recovered,  to  enter  upon  interpleader  proceed- 
ings without  further  instructions:  James  v.  Rickncll,  20  Q.  B.  D.  164; 
58  L.  T.  278.  See  also  Reg.  v.  JJ.  of  Oxfordshire.  1SD3,  2  Q.  B.  14!). 

Lien  on  Lien  of   Solicitor  on  Books  and  Papers.  —  A  solicitor  has  a 

bookstand    jjen  on  ^jje  books  and  papers  of  his  client,  which  have  come  to  him 


papers 


in  the  course  of  business  in  his  professional  capacity.  This  lion, 
however,  is  a  mere  right  to  retain  the  documents  until  his  costs  are 
paid,  and  cannot  be  actively  enforced:  Bozon  v.  Bolland,  4  My.  &  Cr. 
354.  In  the  absence  of  any  agreement  to  the  contrary,  the  lien  is 
general,  and  attaches  for  all  costs  due  from  the  client,  and  is  not 
confined  to  the  costs  incurred  in  the  particular  business  in  which  the 
documents  came  into  the  solicitor's  hands:  Re  Faithful,  L.  R.  6  Eq. 
325;  Bozon  v.  Bolland,  supra;  Richards  v.  Platel,  Cr.  &  Ph.  82; 
Worrall  v.  Johnson,  2  Jac.  &  W.  214;  Ex  parte  Sterling,  16  Ves.  257: 
Friswell  v.  King,  15  Sim.  191;  Colmer  v.  Ede,  19>  W.  R.  313;  Re 
Messenger,  3  Ch.  D.  317.  While  it  exists  the  client  is  not  entitled 
to  inspect  or  take  copies  of  papers  subject  to  the  lien:  Re  Biggs,  102 
L.  T.  Jour.  364. 

The  solicitor  cannot  acquire  any  greater  right  of  detainer,  than  the 
client  had  himself,  and  the  lien  is  therefore  subject  to  the  rights 
and  equities  of  those  claiming  by  title  paramount  to  that  of  the 
client:  Francis  v.  Francis,  5  D.  M.  &  G.  108;  Stedman  v.  Weoo,  4  My. 
&  Cr.  346;  Glutton  v.  Pardon,  T.  &  R.  304;  Moleswarth  v.  RoW)i>ix, 
2  J.  &  Lat.  358;  Pelly  v.  Wathen,  1  D.  M.  &  G.  16;  7  Ha.  351;  Blundc-n 
v.  Desart,  2  Dr.  &  W.  405;  Bell  v.  Taylor.  8  Sim.  216;  Baker  v.  Hen<- 
d«rson,  4  Sim.  27;  Warburton  v.  Edge,  9  Sim.  508;  Re  Mosely,  15  W. 
R.  975;  Toung  v.  English,  7  Beav.  10;  Stennett  v.  Aruyn.  2  Chy.  Ch. 
218;  Re  Union  Cement  and  Brick  Co.,  Ex  parte  Pulbrook,  L.  R.  4  Chy. 
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627;  and  where  the  client  would  be  bound  to  produce  the  documents  Rule  335. 

in  evidence  on  the  demand  of  third  parties,  the  solicitor  cannot  refuse 

to  produce  them  on  the  ground  of  his  lien:  Hope  v.  Liddell,  1  D.  M. 

&  G.  331;  20  Beav.  438;  Fowler  v.  Fowler,  44  L.  T.  799;  50  L.  J. 

Ch.  686;  Re  Lawrance,  Bowker  v.  Austin,  1894,  1  Ch.  556;  70  L.  T.  91; 

Re  Llewellin,  1891,  3  Ch.  145;  65  L.  T.  240;  Smith  v.  Pontypridd,  &  R. 

V.  T.  Co.,  96  L.  T.  Jour.  83;  Re  Hawkes,  1898,  2  Ch.  1;  78  L.  T.  336. 

But  third  parties  whose  rights  are  acquired  under  the  client 
subsequent  to  the  creation  of  the  lien,  have  no  greater  rights  than 
the  client  himself  had  at  the  time  they  acquired  title:  Gill  v.  Gamble, 
13  Gr.  169;  2  Chy.  Ch.  135.  The  solicitor,  however,  cannot  claim  a 
lien,  against  such  third  parties,  for  costs  incurred  by  him  subse- 
quently to  their  acquiring  their  rights:  Blunden  v.  Desart,  2  Dr.  <$c 
W.  405. 

A  solicitor  cannot  acquire  a  lien  on  the  documents  of  a  joint 
stock  company  which  by  statute,  or  the  articles  of  association,  are 
required  to  be  kept  in  the  office  of  the  company:  Re  The  Anglo-Maltese 
Co.,  52  L.  T.  841;  but  he  may  acquire  a  lien  on  the  books  and  docu- 
ments of  a  company  which  are  not  so  required  to  be  kept  in  ^he 
office  of  the  company,  76.,  but  not  for  business  which  was  ultra 
vires  of  the  company:  Rv  Howard  &  Dollman,  1  H.  &  M.  433. 

A  lien  may  be  maintained  notwithstanding  that  the  debt  in  respect 
of  which  it  is  claimed  may  be  barred  by  the  Statute  of  Limitations: 
Re  Carter,  Carter  v.  Carter,  53  L.  T.  630. 

A  solicitor  who  is  employed  by  a  mortgagor  and  mortgagee  to  pre- 
pare a  mortgage,  after  completion  of  the  mortgage  holds  the  title 
deeds  for  the  mortgagee,  and  cannot  as  against  him  claim  any  lien 
thereon  for  a  debt  due  by  the  mortgagor:  Ex  parte  Quinn,  49  L. 
T.  811. 

A  solicitor  is  not  entitled  to  a  lien  on  his  client's  papers,  for  the 
costs  of  proceedings  instituted  against  the  solicitor  on  behalf  of  the 
client:  Re  Hano-ary,  75  L.  T.  449. 

The  lien  is  superseded  by  the  solicitor's  taking  security  for  his  costs: 
Cowell  v.  Simpson,  16  Ves.  275;  Re  Taylor,  1891,  1  Ck.  590;  see 
Brownlow  v.  Keatinge,  2  Ir.  Eq.  243;  Kennin  v.  Macdonald,  22  Ont.  484; 
Bissell  v.  Bradford,  &  P.  T.  Co.,  94  L.  T.  Jour.  285;  Re  Douglas,  1898, 
1  Ch.  199;  77  L.  T.  552;  but  only  to  the  extent  of  the  security: 
Watson  v.  Lyon,  7  D.  M.  &  G.  288;  and  ceases  altogether  on  payment, 
and  the  solicitor  cannot  then  retain  documents  on  the  ground  that  a 
third  party  claims  an  interest  in  them:  Re  Emma  Mine,  Ex  pa»rte 
Turner,  24  W.  K.  54.  The  lien  may  also  be  lost  by  the  solicitor's 
assigning  his  bill  of  costs  to  a  third  party:  Reesor  v.  Ella,  7  P.  R. 
371;  and  also  by  parting  with  possession  of  the  documents;  but  where 
on  the  dissolution  of  a  firm  of  solicitors,  one  of  the  partners  took 
possession  of  documents  on  which  the  firm  had  a  lien,  without  the 
permission  or  consent  of  his  late  partners,  it  was  held  that  the  lien 
of  the  firm  was  not  thereby  lost:  Re  Carter,  Carter  v.  Carter,  53  L. 
T.  630. 

Although  ordinarily  the  documents  cannot  be  taken  out  of  the 
solicitor's  hands  until  the  lien  is  satisfied,  the  client  is  not  entitled 
to  inspect  the  documents  which  are  in  the  solicitor's  hands,  or  take 
copies  of  them  subject  to  the  lien:  Re  Biggs,  102  L.  T.  Jour.  364; 
but  see  Lockett  v.  Gary,  10  Jur.  N.  S.  144.  Where  the  circumstances 
are  pressing,  an  order  may  be  made  for  delivery  of  documents  in  a 
discharged  solicitor's  hands  before  payment  of  his  bill,  provided 
money  is  brought  into  Court  sufficient  to  satisfy  his  demand:  Re 
South  Essex  Eq.  Investment  and  Advance  Co.,  46*I/  T.  280. 
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Rule  335.  Where  a  firm  is  changed  by  the  introduction  of  a  new  partner, 
there  is  no  lien  on  papers  delivered  to  the  new  firm  for  costs  due 
the  old  firm:  Re  Forshaio,  16  Sim.  121. 

Toronto  agents,  as  against  their  principals,  have  a  general  lien  for 
their  agency  bills  on  papers  placed  in  their  hands  by  their  prin- 
cipals; and  the  lien  is  not  lost  even  though  the  relationship  of  prin- 
cipal and  agent  is  dissolved  by  the  agent:  Re  Attorney,  7  P.  R.  311; 
Re  A.  B.  &  C.,  14  C.  L.  J.  142;  Re  Cross,  4  Chy.  Ch.  11. 

There  is  an  important  difference  in  the  right  of  lien,  of  a  solicitor 
in  an  action  who  discharges  himself,  and  one  who  is  discharged  by 
his  client. 

Difference       Where  the  solicitor  discharges  himself,  he  is  bound  to  deliver  up 
between       the  papers  in  the  action  to  the  new  solicitor,  upon  the  latter  under- 
ofsoSStor  takinS  to  nold  them  subject  to  his  lien  for  what,  if  anything,  shall  be 
wboisdis-    found  due  on  taxation  of  his  bill;  and   to  proceed  with   the  cause 
charged,       with   due   diligence,    and   to   re-deliver   the    papers   within    ten   day:- 
who*16       after  he  shall  cease  to  have  occasion  for  them,   if  the  lieu  be  not 
discharges   sooner  satisfied:  Colgrave  v.  Manley,  T.  &  R.  400;  Heslop  v.  Metcalf,  3 
himself.       My.  &  Or.  183;  Wilson  v.  Emmet,  19  Beav.  233;  Cane  v.  Martin,  2  Beav. 
584;  RoUns  v.  Goldingham,  L.  R.  13  Eq.  440;  Ley  v.  Brown,  1  Chy.  Ch. 
179;  McrrewctTier  v.  Mellish,  13  Ves.  161;  Mayne  v.  Hawkey,  3  Sw.  93; 
Wclster  v.  Le  Hunt,  9  W.  R.  804;  Commerell  v.  Poynton,  1  Sw.  1.     The 
solicitor  cannot  in  such   a  case  require  the  client  to  undertake  to 
proceed  to  a  taxation  of  his  bills:  Moir  v.  Hudie,  1  S.  &  S.  282.     And 
if  he  refuses  to  deliver  up  the  papers  to  the  new  solicitor,    on  his 
undertaking  as  above  mentioned,  he  may  be  ordered  to  pay  the  costs 
of  an  application  to  compel  him  to  do  so:  Robins  v.  Goldingham,  supra. 
A  solicitor  who  declines  to  proceed  with  an  action  until  his  costs  are 
paid,  in  effect  discharges  himself:  /&.,  and  see  Re  Lewis,  72   L.  T. 
Jour.  387.     And  so  the  dissolution  of  the  firm  of  solicitors  engaged 
by  the  client,  or  the  arrest  or  detention  in  custody,  or  bankruptcy  of 
the  solicitor,  works  a  discharge  of  the  client  by  the  solicitor:  vide 
supra.     But  where  the  client  dies,  or  his  interest  is  transferred  by 
assignment  or  otherwise,  and  an  order  is  made  to  continue  the  pro- 
ceedings in  the  name  of  some  new  party  who  names  a  new  solicitor, 
in  such  cases  the  solicitor  is  deemed  to  be  discharged  by  the  client: 
see  Re  Moss,  L.  R.  2  Eq.  345. 

Discharge  Where  the  solicitor  is  discharged  by  the  client  he  cannot  generally 
by  client.  |)e  ordered  to  deliver  up  the  papers,  until  his  lien  "has  been  satisfied: 
Re  Faithful,  L.  R.  6  Eq.  325;  Griffiths  v.  Griffiths,  2  Hare,  587;  Bozon 
v.  Bolland,  4  My.  &  Cr.  354,  unless  it  appears  that  there  is  strong 
ground  for  believing  that  there  is  nothing  due  the  solicitor:  Re  Sevan 
&  Whittimg,  33  Beav.  439.  Nor  is  the  solicitor  in  such  a  case  bound 
even  to  produce  the  papers  for  the  purpose  of  the  cause,  until  his  bill 
is  paid:  Lord  v.  Wormleighton,  Jac.  580;  Redfearti  v.  Sowerly,  1  Sw. 
84;  RoMns  v.  Goldingham,  L.  R.  13  Eq.  440;  but  see  Simmonds  v.  G. 
E.  Ry.  Co.,  L.  R.  3  Chy.  797;  Clifford  v.  Turrill,  2  D.  &  S.  1;  Webster 
v.  Le  Hunt,  9  W.  R.  804;  Re  Leah,  6  Jur..  S.  387.  But  where  the 
discharged  solicitor  neglects  to  deliver  his  bill  of  costs  within  the 
proper  time,  he  may  be  ordered  to  deliver  up  the  papers  subject  to 
his  lien  thereon:  Cooper  v.  Hewson,  2  Y.  £  C.  C.  C.  515;  and.  where  the 
papers  are  urgently  needed,  he  may  be  ordered  to  deliver  them  up  on 
the  amount  claimed  for  costs  being  paid  into  Court,  together  witfi  a 
sum  to  meet  the  costs  of  taxation:  Re  Galland,  31  Ch.  D.  296;  53  L. 
T.  921. 
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Where  the  action  is  one  for  administration  in  which  the  rights  Rule  335. 
•of  third  parties  are  concerned,  the  solicitor,  though  discharged  by 
his  client,  may  be  compiled  to  deliver  up  the  papers  necessary  for 
the  prosecution  of  the  action  on  the  usual  terms:  Re  Bouyhton, 
Boughton  v.  Bomjhton,  48  L.  T.  413;  Belaney  v.  Ffrench,  L.  R.  8  Chy. 
918;  29  L.  T.  700;  and  it  is  immaterial  that  the  papers  came  to 
the  hands  of  the  solicitor  before  the  action  was  commenced:  Re 
Eawkes,  1898,  2  Ch.  1;  78  L.  T.  330;  and  so  also  in  a  partition  -action: 
Boden  v.  Hensby,  1892,  1  Ch.  101;  05  L.  T.  744,  (see  Re  Haicke, 
^upra,  at  p.  11);  Pallister  v.  Medd,  33  C.  L.  J.  405;  and  see 
Re  Capital  Fire  Insurance  Assn.,  24  Ch.  D.  408;  49  L.  T.  097; 
H-utchinson-  v.  Norwood,  54  L.  T.  842.  But  costs  incurred  by  an 
administrator  in  administration  proceedings  are  a  charge  upon  the 
estate,  and  upon  his  death,  the  administrator  de  bonis  non  takes  the 
estate  subject  to  the  charge,  and  cannot  compel  the  delivery  up  of 
papers  in  the  hands  of  the  solicitor  until  his  costs  are  paid:  Re 
Watson,  50  L.  T.  205. 

A  lien  on  books  and  papers  may  continue  in  respect  of  a  bill 
barred  by  the  Statute  of  Limitations:  see  Curve-in  v.  Milburn,  02 
L.  T.  278;  and  under  an  order  for  taxation  containing  a  submission 
on  the  part  of  the  client  to  pay  what  is  found  due  on  taxation,  pay- 
ment of  statute-barred  costs  will  be  enforced:  Re  Margetts,  1800,  2 
Ch.  203. 

A  solicitor  is  bound  to  deliver  up  documents  on  which  he  has  a 
lien  on  tender  of  the  amount  of  his  claim,  though  not  in  settlement: 
Re  Hanbury,  75  L.  T.  449. 

As  to  the  principles  and  extent  of  a  solicitor's  lien,  generally,  and 
the  remedies  against  a  solicitor  to  enforce  production  or  delivery 
notwithstanding  his  lien,  see  Re  Hawkes,  1898,  2  Ch.  1,  15;  78  L.  T. 
330. 

Lien  on  Fund. — A  solicitor  has  not  only  a  general  lien  on  his  Lien  on 
client's  papers  for  all  costs  due  to  him,  but  he  has  also  a  particular  fund, 
lien  for  the  costs  of  proceedings  to  recover  a  fund,  upon  the  fund 
recovered,  or  ordered  to  be  paid:  Lann  v.  Church,  4  Mad.  391;  and 
if  the  fund  actually  reaches  the  solicitor's  hand  he  is  only  entitled  to 
retain  it  until  his  costs  of  the  action  in  which  the  fund  is  recovered 
are  paid;  he  has  not  a  general  lien  thereon  for  all  costs:  Mackenzie  v. 
Macintosh,  04  L.  T.  318,  700;  and  his  lien  attaches  upon  the  sum  to 
which  his  client  becomes  entitled,  in  priority  to  the  claims  of  other 
parties  to  whom  his  client  is  personally  ordered  to  pay  costs: 
Wright  v.  Bell,  24  S.  C.  R.  050;  and  the  taxing  officer,  or  Master,  un- 
less specially  authorized  so  to  do  has  no  power  to  set  off  costs  payable 
to  a  party  out  of  a  fund  in  Court  against  costs  payable  by  such  party 
personally  to  other  parties  in  the  action,  so  as  to  deprive  his  solicitor 
of  his  lien  on  the  fund:  /&.;  Davidson  v.  D&ugl-as,  15  Gr.  354;  Hall  v. 
Laver,  1  Hare,  571;  and  his  lien  only  extends  to  what  is  due  to  him 
in  his  character  of  a  solicitor:  Re  Oalland,  31  Ch.  D.  290;  53  L.  T. 
921. 

The  solicitor  may  give  notice  to  the  opposite  party  not  to  pay 
the  money  until  his  costs  are  satisfied:  Cowell  v.  Simpson,  10  Ves. 
275;  and  see  Sym^son  v.  Prothero,  5  W.  R.  814;  notice  to  his  solicitor 
is  sufficient:  Sanvidge  v.  Ireland,  14  P.  R.  29.  And  this  lien  is  not 
lost  by  the  discharge  of  the  solicitor  by  the  client,  or  by  the  act  of 
God,  pending  the  suit;  thus  where  the  plaintiff  assigned  his  interest 
in  the  suit,  and  the  assignee  named  a  new  solicitor,  the  first  solicitor 
was  held  entitled  to  a  lien  on  the  fund  ultimately  recovered  and  to 
payment  of  his  costs  thereout,  next  after  those  of  the  solicitor  by 
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Rule  335.  whom  the  suit  was  concluded:  Clark  v.  Eccles,  3  Chy.  Ch.  324;  and 
see  Kellett  v.  Kelly,  5  Ir.  Eq.  R.  34;  Bozon  v.  Bolland,  4  My.  &  Cr. 
354;  Cormack  v.  Beisly,  3  D.  •&  J.  157;  Re  Wadsworth,  Rhodes  <v. 
Sugden,  34  Ch.  D.  155;  55  L.  T.  596.  But  after  the  fund  has  been 
paid  to  the  client,  with  the  solicitor's  acquiescence,  or  without 
notice  by  the  payer  of  the  solicitor's  claim,  his  lien  is  gone,  and  he 
must  look  to  his  client  alone  for  payment  of  his  costs:  see  86  L.  T. 
Jour.  446. 

If  payment  be  made  to  the  client,  notwithstanding  notice  given  by 
the  solicitor  not  to  pay  till  his  costs  are  satisfied,  the  solicitor,  to  the 
extent  of  his  lien,  is  entitled  to  recover  the  amount  paid  against  the 
party  paying:  Ross  v.  Buxton,  42  Ch.  D.  190;  and  notice  to  the 
solicitor  is  notice  to  the  client  for  the  purpose  of  protecting  the 
solicitor's  lien:  Sanvidge  v.  Ireland,  14  P.  R.  29. 

Solicitor         Where  the  solicitor  declines  to  act  he  has  no  lien  upon  a  fund  in 

refusing       Court:  Cresswell  v.  Byron,  14  Ves.  271. 
to  act. 

Lien  may  The  lien  on  a  fund  may  be  actively  enforced:  Bozon  v.  Bolland,  4 
be  actively  My.  &  Cr.  354.  The  solicitor  may  obtain  a  stop  order:  Hooson  v. 
enforced.  Sheancood,  8  Beav.  486;  or  an  order  for  payment  of  his  costs  out  of 
any  money  in  Court  payable  to  his  client,  or  applicable  to  the  pay- 
ment of  the  costs:  Wardell  v.  Trenouth,  8  P.  R.  142;  or  a  charge 
for  his  costs  on  a  fund  recovered  or  preserved  through  his  instru- 
mentality: see  Rule  1129.  But  a  solicitor  can  have  no  higher  claim 
against  a  fund  by  virtue  of  his  lien  than  that  of  his  client;  and  if 
the  client  would  not  be  entitled  to  payment  of  his  costs  out  of  the 
fund  neither  will  his  solicitor;  although  it  may  have  been  recovered 
by  means  of  proceedings  taken  by  him:  Francis  v.  Francis,  5  D.  M. 
&  G.  108;  Re  Harrald,  Wilde  v.  Walford,  51  L.  T.  441. 

Where  several  solicitors  in  succession  have  acted,  the  general  rule 
is  that  the  solicitor  who  conducts  the  action  to  a  successful  termina- 
tion is  entitled  to  be  paid  first,  and  so,  in  inverse  order,  up  to  the 
solicitor  first  employed:  Ford  v.  Mason,  15  P.  R.  392;  Re  Knight, 
Knight  v.  Gardiner,  1892,  2  Ch.  368;  66  L.  T.  646;  see  also  Clark  v. 
Eccles,  3  Chy.  Ch.  324;  but  the  first  solicitor  may  be  entitled  to  be 
paid  first  out  of  a  fund  created  by  his  exertions,  e.g.,  by  his  having 
obtained  an  order  for  its  payment  into  Court  before  his  discharge: 
Ford  v.  Mason,  supra. 

Client  can-  The  client  cannot  assign  a  fund  in  Court  so  as  to  defeat  his 
s°licitor's  lien>  even  to  a  purchaser  for  value,  without  express  notice: 
Haymes  v.  Cooper,  33  L.  J.  Chy.  488;  Yemen  v.  Johnston,  11  P.  R.  231. 
Neither  can  the  client  release  the  adverse  party  from  the  payment  of 
costs  ordered  to  be  paid,  so  as  to  defeat  his  solicitor's  lien:  Ex  parts 
Byrant,  1  Mad.  49.  But  the  lien  may  be  defeated  by  a  oona  fide 
compromise  by  the  parties  to  the  action:  The  Hope,  8  P.  D.  144;  49  L. 
T.  158;  Bellamy  v.  Connolly,  15  P.  R.  87;  but  a  collusive  compromise 
will  not  have  that  effect:  Beames  Costs,  312,  313;  Langle  v.  Fetterly, 
5  U.  C.  Q.  B.  628;  Griggs  v.  Meyers,  6  U.  C.  Q.  BT  532;  Connors  v. 
Squires,  2  P.  R.  149;  and  see  Plant  v.  Stone,  9  U.  C.  Q.  B.  458;  Ex  parte 
Morrison,  L.  R.  4  Q.  B.  153;  Ex  parte  Games,  3  H.  £  C.  294;  Brown 
v.  Conant,  2  P.  R.  208;  Smith  v.  Thompson,  5  P.  R.  166;  Morgan  v. 
Holland,  7  P.  R.  74;  Barrett  v.  Barrett,  42  Ch.  D.  190;  18  C.  L.  J.  56; 
Hall-  v.  Griffith,  5  Ont.  478;  Friedrich  v.  Friedrich,  10  P.  R.  308,  546; 
Ro»8  v.  Buxton,  60  L.  T.  630;  Re  Margetson,  1897,  2  Ch.  314;  76  L. 
T.  805. 

But  collusion  must  be  shewn  cr  the  act  complained  of  must  have 
been  done  after  notice  from  the  solicitor  complaining:  Sanvidge  v. 
Ireland,  14  P.  R.  29;  see  Re  Elliott  v.  McCuaig,  27  C.  L.  J.  2(>. 
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Where  a  compromise  is  effected  for  the  purpose  of  depriving  a  Rule  330. 
plaintiff's  solicitor  of  his  costs,  he  may  be  authorized  to  carry  on 
the  action  for  the  purpose  of  realizing  them  out  of  the  defendant: 
Dunth&rne  v.  Bunbury,  24  L.  It.  Ir.  6;  but  unless  collusion  to  deprive 
the  solicitor  of  his  costs  is  clearly  shewn,  the  defendant  will  not  be 
ordered  to  pay  the  plaintiff's  solicitor's  costs:  Bellamy  v.  Connolly, 
15  P.  R.  87.  But  where  in  a  suit  for  foreclosure  the  plaintiff  and 
defendant  compromised  the  suit,  the  plaintiff  paying  the  defendant 
$200  in  consideration  of  his  releasing  his  equity  of  redemption,  the 
defendant's  solicitor  was  held  to  have  no  lien  on  the  $200:  Browns- 
comb  v.  Tully,  re  Fairbairn,  3  Chy.  Ch.  71. 

An  agent  of  a  solicitor  has  a  lien  on  a  fund  recovered:  Re  Ryan, 
11  P.  R.  127,  and  payment  by  the  client  to  the  agent  in  order 
to  obtain  his  papers,  is  a  good  payment  as  against  the  prin- 
cipal solicitor:  Re  Cross,  4  Chy.  Ch.  11;  but  the  lien  of  the  agent  is  no 
greater  than  that  of  the  principal  solicitor,  and  if  the  latter  has  no 
claim  upon  the  fund  as  against  his  client,  the  agent  may  be  com- 
pelled to  pay  it  over  upon  a  summary  application  on  behalf  of  the 
client:  Re  Edwards,  45  L.  T.  578.  Where  the  fund  was  in  Court 
an  order  was  made  for  payment  to  the  agent  of  the  amount  of  his 
lien  thereout:  Re  Ryan,  11  P.  R.  127. 

Where  money  is  standing  to  the  separate  account  of  the  party  to  a 
cause,  he  may  apply  for  payment  out  by  a  new  solicitor,  without  an 
order  changing  the  solicitor:  Waddilove  v.  Taylor,  17  L.  J.  Chy.  384. 
But  where  the  new  solicitor  delivered  the  cheque  to  the  client  before 
the  lien  of  the  former  solicitor  was  satisfied,  he  was  ordered  to  pay 
him  the  amount  of  his  lien:  McPhatter  \.~Blue,  15  C.  L.  J.  162. 

A  lien  may  continue  though  the  claim  on  the  bill  may  be  barred 
by  the  Statute  of  Limitations:  Curwen  v.  Milbum,  42  Ch.  D.  424  J 
62  L.  T.  278. 

Effect  of  Lien  on  Right  of  Set-off  between  Parties.— See  Effect  of 
further,  notes  to  Rule  1165.  No  set-off  of  damages  or  costs  between  ^e**°£f 
the  parties  is  to  be  allowed  to  the  prejudice  of  the  solicitor's  lien  forget-off, 
costs  in  the  particular  action  in  which  the  set-off  is  sought;  but  costs 
of  interlocutory  proceedings  in  the  same  action  may  be  set-off:  see 
Rule  1165  note.  But  this  Rule  is  held  to  apply  only  to  the  set-off 
of  damages  and  costs  in  separate  actions:  see  notes  to  Rule  1165; 
where  that  is  sought,  the  set-off  is  not  to  be  allowed  to  the  prejudice 
of  the  solicitor's  lien:  Webb  v.  Me  Arthur,  4  Chy.  Ch.  63;  Edwards  v. 
Hope,  14  Q.  B.  D.  922;  53  L.  T.  69;  Cuthbert  v.  Commercial  Travellers 
Assoc.,  7  P.  R.  255;  and  see  Ross  v.  McLay,  1  P.  R.  97;  Wardell  v. 
Trenouth,  8  P.  R.  142;  Banker  v.  Hemming,  5  Q.  B.  "D.  609;  Re 
Harrald,  Wilde  v.  Walford,  48  L.  T.  352;  51  L.  T.  441;  but  see 
Wilson  v.  Switzer,  1  Chy.  Ch.  75,  160.  But  a  set-off  of  damages  and 
costs  payable  in  the  same  action,  will  ordinarily  be  allowed  without 
regard  to  the  solicitor's  lien:  Pringle  v.  Gloag,  io  Ch.  D.  676;  40  L 
T.  512;  Cameron  v.  Campbell,  12  TJ.  C.  Q.  B.  I5y;  Young  v.  Hobson,  8 
P.  R.  253;  Brigham  v.  Smith,  17  Gr.  512;  and  the  set-off  of  a  claim 
and  counter-claim  arising  out  of  the  same  transactions  cannot  be 
defeated  by  the  claim  of  a  solicitor  to  a  lien:  Brown  y.  Nelson,  11  P. 
R.  121  (per  Osier,  J.A.);  Westacott  v.  Sevan,  1891,  1  Q.  B.  774;  65  L. 
T.  263;  but  see  Flett  v.  Way,  14  P.  R.  312  (where  the  plaintiff  being 
awarded  costs  against  one  defendant,  and  being  ordered  to  pay  the 
costs  of  other  defendants,  all  the  defendants  being  represented  by 
the  same  solicitor,  a  set-off  to  the  prejudice  of  the  lien  of  the  plain- 
tiff's solicitor,  was  refused),  and  Canadian  Pacific  Ry.  v.  Grant,'  11 
P.  R.  208  (where  the  claim  and  counter-claim  were  regarded  as 
separate  actions) ;  and  notes  to  Rule  1165. 
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Rules  Where  a  special  lien  was  given  by  one  of  the  parties  to  his  solicitor, 

336-338.        the  right  of  set-off  to  the  extent  of  the  special  lien  thus  created  was 
held  to  be  defeated:  Ross  v.  McLay,  7  P.  R.  97. 

Lien  on  Estate  Recovered.  —  Until  the  passing  of  Rule  1129,  a 
solicitor  in  Ontario  could  not  become  entitled  to  any  lien  on  an  estate 
recovered  through  his  instrumentality:  Shaw  v.  Ncale,  6  H.  L.  C. 
581;  Tremeear  v.  Lawrence,  20  Ont.  137;  but  see  Morgan  v.  -Holland, 
7  P.  R.  74.  Since  Rule  1129,  however,  a  charge  may  be  declared 
and  enforced:  see  notes  to  that  Rule. 


Where  a  plaintiff  has  issued  a  writ,  or  a  defen- 
nas  appeared,  in  person,  and  either  party  by  a  solicit  01 
6citorbthat  &ives  notice  in  writing  to  the  opposite  party,  or  the  solici- 
heisau-  '  tor  or  agent  of  such  party,  of  the  solicitor  being  authorized 
act,rsubse-°  to  act  as  solicitor  for  the  party  on  whose  behalf  the  notice 
ceeSngs°to  *s  giyen>  ftU  pleadings,  notices,  orders  and  other  proceed- 
be  served    ings,  which  according  to  the  practice  of  the  Court  are  to 
be  delivered  to,  or  served  upon,  the  party  on  whose  behalf 
such  notice  is  given,  shall  thereafter  be  delivered  to,  01 
served  upon  such  solicitor.     Con.  Eule  464. 

Taken  from  Rule  T.  T.  185G,  139. 

In  the  Court  of  Chancery  it  was  formerly  customary  where  a 
party,  who  had  been  prviously  acting  in  person,  desired  to  act  by 
solicitor,  to  obtain  an  order  of  course  authorizing  him  to  do  so. 

Notwithstanding  this  Rule,  notice  of  motion  to  attach  a  defendant 
must  usually  be  served  personally,  unless  some  sufficient  reason  is 
shown  for  dispensing  with  personal  service:  Mann-  v.  Perry,  50  L.  J. 
Chy.  251;  followed  by  Proudfoot,  J.,  in  Smith  v.  Marrvn,  September 
29th,  1884;  and  see  Nelson  v.  Worssam,  W.  N.  1890,  216;  Re  Dance, 
W.  N.  1895,  127.  But  notice  of  motion  to  commit  for  non-produc- 
tion of  documents,  or  for  not  bringing  accounts  into  a  Master's 
office,  may  be  served  on  the  solicitor:  see  Rules  474,  475. 

7.  TRANSMISSION  OF  PAPERS. 

?ngneotte"       S37'     Every  Deputy  Clerk  of  the  Crown,  Deputy  or 

local  offi-    Local  Registrar,  shall  at  the  request  of  any  party  and  upon 

transmit     receiving  a  prcecipe  for  the  purpose  and  payment  of  the 

toCTOTonto  necessary  postage  or  express  charges  transmit  to  the  Cen- 

tral Office,  Toronto,  the  record  in  any  action  together  with 

all  exhibits  put  in  at  the  trial.     Con.  Eule  468;  Rules  1 

Jan.,  1896,  1449,  amended. 

Altered  from  R.  S.  O.  1877,  c.  50,  s.  279. 


"Where  pleadine-s  or  other  documents  filed  with 

sion  Of  doc-  n->  t>     -i  '-ti  c  T      c 

uments  an  oihcer  oi  the  Court,  are  required  by  or  lor  use  belore 
officer  to  any  other  officer,  the  officer  with  whom  the  pleadings  or 
another.  ot]ier  documents  are  filed,  shall,  upon  the  production  of  a 
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request  signed  by  the    officer   requiring   the  pleadings  orRules 
other  documents,  that  the  same  are  required  for  some  pro-  * 
ceedings  before  him,  transmit  the  pleadings  or  other  docu- 
ments upon  payment  of  the  postage  or  express  charges  re- 
quired for  their  transmission  and  return.     Con.  Rule  461). 

Based  upon  Chy.  O.  542,  544. 

This  Rule  is  general  in  its  terms,  and  appears  to  apply  to  all  docu-  Production 
ments,   whether  filed  with  an   officer  in  the  action,   in  which  their  mentsVn 
production  is  required,  or  in  some  other  action.  other 

Formerly    where   the    documents    in    some   other    cause    were    re-  ^"onlerelf 
quired  to  be  produced,  an  order  was  considered  necessary.    Where  a  proof  re_ 
party  in  his  affidavit  on  production  referred  to  documents  produced  quired  that 
by  him,  .and  in  the  custody  of  a  Deputy  Registrar  in  another  suit,  production 
an  order  was  made  ex  parte  for  their  production:  Gainer  v.  Doyle,  2  ° 
Chy.  Oh.  279;  but  see  Hamelyn  v.  White,  6  P.  R.  143.     On  a  motion 
to  produce  documents  in  another  cause  at  the  trial,  it  was  necessary 
to  show  that   the  original  documents  were  required,   and  that  the 
production  of    office    copies  would    not    be    sufficient:   Chadwick  v. 
Thompson,  2  Chy.   Ch.   389;  Jarvis  v.   White,    8  Ves.   313;   Attorney- 
General  v.   Ray,   6   Beav.  335;  Anon.,   13  Beav.  420;   and  ordinarily 
an  application  for  the  order  was  required  to  be  on  notice:  Lamb  v. 
Dariby,  9  W.   R.    765.     But  under  this  Rule  it  is  not  necessary  to 
obtain  any  order. 

Where  documents  filed  in  the  office  of  a  Registrar  of  the  H.  C.  J. 
or  Clerk  of  the  County  Court,  Registrar  of  Deeds,  Registrar  of  the 
Surrogate  Court,  or  Clerk  of  the  Peace,  are  produced  in  evidence 
under  a  subpoena,  the  original  documents  are  not  to  be  left  with  the 
Court,  but  copies,  if  necessary,  are  to  be  put  in:  R.  S.  O.  c.  73,  s.  48; 
except  where  the  genuineness  of  the  document  produced  is  in  ques- 
tion: /&.,  sec.  49. 


Documents  shall  be  transmitted  by  post  or  ex-  }jj£"ments 
press,  and  not  otherwise,  and  with  the  documents  shall  be  transmitted 
transmitted  the  necessary  postage  or  express  charges  for 
the  return  of  the  same,  unless  they  are  to  be  delivered 
by  one  officer  to  another  in  the  same  town,  wThen  they  shall 
be  transmitted  by  delivering  the  same  to  the  officer  requir- 
ing them,  or  his  clerk.     Con.  Rule  470. 
Taken  from  Chy.  O.  543,  544;  Rule  T.  T.  1856,  148. 

S4O.    As  soon  as  the  purpose  for  which  any  such  docu-  Documents 
ments  are  required  is  completed,  the  officer  to  whom  they  returned. 
have  been  sent  shall  re-transmit  them  to  the  office  from 
which  they  were  sent.     Con.  Rule  471. 

Taken  from  Chy.  O.  545. 

341.     On  the  conclusion  of  any  motion  or  proceeding  Papers 
before  the  Weekly  Court  holden  at  Toronto,  Ottawa  and 
London  or  ia  a  Divioional  Court',    all   papers   in  relation 


1231.   Rule  341  is  hereby  amended  by  striking  out  the  word    "Toronto/' 
and  the  words  "or  in  a  Divisional  Court  "  in  the  second  line  thereof. 
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3  thereto  shall  be  transmitted  by  the  officer  having  the  charge 
thereof  to  the  proper  office,  where  the  proceedings  in  the 
action  or  matter  were  commenced,  to  be  deposited  with 
the  other  papers  in  the  action  or  matter.  Rules  1  Jan., 
1896,  1412. 

8.  TIME. 

n     342-    Where  by  these  Eules,  or  by  any  judgment  or 
calendar     order,  time  for  doing  any  act  or  taking  any  proceeding  is 
limited  by  months,  not  expressed  to  be  lunar  months,  such 
time  shall  be  computed  by  calendar  months.     Con.  Rule. 

472. 

Identical  with  the  Eng.  R.  1875,  O.  57,  r.  1.  That  of  1883,  R.  901, 
is  a  little  more  full,  providing  for  the  same  construction  of  the 
word  "  month  "  in  any  document  which  is  part  of  any  legal  pro- 
cedure under  the  Rules. 

Where  a  month's  notice  of  passing  a  by-law  was  required,  notice 
given  on  28th  March  for  28th  April  was  held  insufficient:  Re  Laplante 
v.  Peterborough,  5  Ont.  634;  Re  Ostrom  &  Sidney,  15  Ont.  App.  372. 

By  R.  S.  O.  c.  1,  s.  8  (15),  "month"  and  "year"  in  Ontario 
statutes  mean  calendar  month  and  year,  and  tfiis  provision  also 
applies  to  the  Rules:  Rule  5.  In  contracts  where  nothing  to  the 
contrary  is  expressed,  and  in  matters  not  affected  by  this  Rule  and 
the  above  statutory  provision,  "month"  means  a  lunar  month: 
Hutton  v.  Brown,  29  W.  R.  928. 

By  R.  S.  O.  c.  144,  s.  2,  standard  time  is  adopted  as  regards  any 
time  mentioned  in  any  Act  of  the  Ontario  Legislature,  by-law,  Rule 
of  Court,  deed,  or  legal  instrument,  unless  otherwise  stated.  As 
regards  that  part  of  the  Province  which  lies  east  of  the  meridian, 
87°  west  longitude,  standard  time  is  reckoned  as  5  hours  behind 
Greenwich  time;  and  as  regards  that  part  of  the  Province  lying  w»-st; 
of  the  said  meridian,  standard  time  is  reckoned  as  6  hours  behind 
Greenwich  time. 


F6si(th0f       **43.    Where  a  period  of   less   than    six  days  from  or 
6  days.       after  any  date  or  event  is  appointed  or  allowed  for  doing 


/Lf  /) 
0^'\\  - 


ac*  or  ^a^nS  anJ  proceeding,  [holidays,  as  denned  by 
The  Interpretation  Act],  shall  not  be  reckoned  in  the  com- 
putation of  such  period.  Con.  Rule  473. 

The  words  in  brackets  do  not  correspond  with  the  Eng.  (1883)  R. 
962.  Holidays  are  defined  by  the  Interpretation  Act  (R.  S.  O.  c.  1, 
s.  8,  s.-s.  16),  as  follows:  — 

"  16.  The  word  "  holiday  "  shall  include  Sundays,  New  Year's 
Day,  Good  Friday,  Easter  Monday,  and  Christmas  Day,  Dominion 
Day,  the  day  appointed  for  the  celebration  of  the  birthday  of  Her 
Majesty  and  of  Her  Royal  Successors,  Labour  Day,  and  any  day 
appointed  by  proclamation  of  the  Governor-General  or  Lieutenant- 
Governor  as  a  public  holiday  or  for  a  General  Fast  or  Thanks- 
giving." 
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This  Rule  applies  to  the  period  for  entering  cases  under  Rule  538  Rules 
(d):  Parr  v.  Lough,  3  C.  L.  T.  312;  to  short  notice  of  trial  under  RuleSM,  345. 
538  (&):  O'Donnell  v.  O'Donnell,  10  P.  R.  264;  and  to  the  computation 
of  the  48  hours'  notice  of  the  examination  of  a  party  required  to  be 
given  under  Rule  446:  Lovelace  v.  Harrington,  10  P.  B.  157. 

Where  the  limited  period  is  not  less  than  six  days,  holidays  are 
counted:  Ex  partQ  Viney,  4  Ch.  D.  794;  Cornish  v.  Manning,  18  C.  L.  .T. 
143,  except  when  the  last  day  is  a  holiday  when,  by  Rule  345,  it  is 
not  to  be  reckoned:  Taylor  v.  Jones,  45  L.  J.  C.  P.  110. 

As  to  how  far  the  Court  regards  a  fraction  of  a  day,  see  Broderick 
v.  Broatch,  12  P.  R.  561. 

Where  a  statute  limits  a  time  for  making  an  application,  serving 
notice  of  motion  within  the  prescribed  time  is  sufficient,  and  it  is 
not  absolutely  necessary  that  the  application  should  be  brought  on 
to  be  heard  within  that  time:  Re  Sweetman  v.  Gosfleld,  13  P.  R.  293; 
Re  Gallop  v.  Central  Queensland  Co.,  25  Q.  B.  D.  230;  62  L.  T.  834. 

344.  (1)  "Where  a  number  of  days  not  expressed  to  be 
clear  days,  is  prescribed  by  the  Rules  or  practice  of  the 
Court,  tne  same  shall  be  reckoned  exclusively  of  the  first 
day,  and  inclusively  of  the  last  day.  Con.  Rule  474. 

(2)  Where  the  days  are  expressed  to  be  clear  days,  or  clear  days 
where  the  term  "  at  least "  is  added,  both  days  shall  be 
excluded.    Con.  Rule  475. 

Clause  (1)  is  the  same  as  English  Rule  No.  174,  of  Hilary  Term, 
1853.  Clause  (2)  is  taken  from  App.  O.  60. 

When  the  expression  "  clear  days  "  is  not  used,  days  are  "  clear  " 
when  expressed  to  be  "at  least"  a  certain  number  of  days:  see 
clause  (2);  and  Reg.  v.  Shropshire  Justices,  3  A.  &  E.  173;  Fisher 
Digest,  p.  8323;  Weoster  v.  Leys,  3  C.  L.  T.  504;  Rumohr  v.  Marx,  18 
C.  L.  J.  444;  19  C.  L.  J.  10;  3  C.  L.  T.  31. 

The  Rule  applies  to  the  construction  of  orders  made  in  actions 
limited  time  for  doing  any  act:  Bank  of  B.  N.  A.  v.  Sug\hes,  30  C.  L. 
J.  136. 

345.    Where  the  time  for  doing  any  act  or  taking  any  where  last 
proceeding  expires  on  a  Sunday,  or  other  day  on  which  the  Sunday, 
offices  are  closed  (a),  the  act  or  proceeding  so  far  as  regards 
the  time  of  doing  or  taking  the  same,  may  be  duly  done  or 
taken  on  the  next  juridical  day.     Con.  Rule  476.     Rules 
of  1  Jan.,  1896,  1450. 

More  general  than  Eng.  (1883)  R.  963,  by  omitting  at  (a)  the 
following  words:  "and  by  reason  thereof  such  act  or  proceeding 
cannot  be  done  or  taken  on  that  day." 

This  Rule  does  not  apply  to  extend  the  time  for  registration  of  a 
chattel  mortgage  under  the  statute,  R.  S.  O.  c.  148;  McLean  v.  Pinker- 
ton,  7  Ont.  App.  490;  nor  to  extend  the  time  fixed  by  a  Statute  of 
Limitations,  and  therefore,  in  an  action  on  a  promissory  note, 
where  the  limit  of  time  under  such  a  statute  expired  on  Sunday,  and 
the  writ  was  not  issued  till  Monday,  the  bar  of  the  statute  was  held 
to  apply:  Morris  v.  Richards,  45  L.  T.  210;  see  also  Flower  v.  Bright, 
2  J.  &  H.  598. 
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Rules  But    it     is    considered    by    the    officers    of    the    High    Court    at 

346-348.       Toronto  that  where  the  3  years  within  which  a  writ  of  execution  is  to 

be  renewed  under  Rule  872  expires  on  a  Sunday,   the  writ  may  be 

renewed  on  the  following  day,  as  the  limit  of  3  years  is  one  imposed 

by  the  Rules  (Rule  872),  and  not  by  a  statute. 
When  the  time  for  appealing  from  Chambers  ei^pires  on  a  holiday, 

the  motion  may  be  made  the  next  day:  Taj/lor  v.  Jones,  45  L.  J.  C. 

P.  110. 
As  to   a    notice    of    motion    given    for    a    dies   non,    see   Rules   310 

and  248. 

Computa-         34O        r^    day   on   ^^   an   order   that    j-a   party-|    do 

sta^S  °ro-  &ive  security  for  costs  is  served,  and  the  time  until  and 

ceeding^.     including  the  day  on  which  the  security  is  [allowed] ,  shall 

fat  ,/£•$$.  not  be  reckoned  in  the  computation  of  time  allowed  for 

[taking  any  proceeding  in  the  action].     Con.  Rule  477, 

amended. 

Based  on  Chy.  O.  409. 

The  words  in  brackets  represent  amendments  to  Rule  477,  which 
only  dealt  with  security  given  by  a  plaintiff,  did  not  exclude  the 
time  up  to  allowance  of  the  security,  aiid  applied  only  to  the  time 
for  defendant  to  appear  or  deliver  defence. 

Eng.  (1883)  R.  966,  still  only  excludes  the  time  up  to  the  day 
on  Avhich  security  is  given. 


^c 


Enlarge- 
mentof 
time  by 
onsent. 


347.    The  time  for  delivering  or  amending  a  p1 
may  be  enlarged    by    consent    in  writing,  with^-  \er 

Con.  Rule  478. 

Same  as  Eng.  (1883)  R.  968,  which  was  passed  to  confirm  Amlr»t.-< 
v.  Evelyn,  11  Ch.  D.  759,  in  which  the  same  thing  was  decided. 


TWO  clear  ^48.  Unless  the  Court  or  a  Judge  gives  leave  to  the 
notice.  contrary,  there  shall  be  at  least  2  clear  days  between  the 

service  of  a  notice  of  motion  or  petition  and  the  day  for 
vft*«-'y  hearing;  and  in  the  computation  of  such  2  clear  days,  Sun- 

days,  and  days  on  which  the  offices  are  closed  shall  not  be 

reckoned.     Con.  Rule  479. 

The  first  sentence  is  the  same  as  Eng.  (1883)  R.  700.  The  re- 
mainder is  taken  from  Chy.  O.  204. 

"  At  least,"  see  Rule  344. 

For  the  days  on  which  the  offices  are  closed,  see  Rules  9  and  10. 

Motions  for  judgment  are  held  to  be  within  this  Rule:  Parsons  v. 
Harris,  6  Ch.  D.  694;  Pearce  v.  Spickett,  W.  N.  1876,  109;  Martins 
v.  Birney,  10  P.  R.  368,  and  note  to  Rule  609. 

A  notice  of  motion  need  not  state  under  what  Rule  the  party 
proposes  to  move:  Re  Barker's  Estate,  10  Ch.  D.  165-6. 

Where  a  motion  is  made  by  leave  of  the  Court  or  a  Judge  the 
notice  should  so  state,  otherwise.it  is  irregular:  Hill  v.  Rimell,  8 
Sim.  632.  The  Court  should  also  be  informed  of  the  fact  on  the 
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return  of  the  motion;  but  the  Court  has  a  discretion  to  disregard  the  Rule  348. 
irregularity:  Dawson  v.  Beeson,  22  Ch.  D.  504.  Under  Rule  310 
affidavits  were  allowed  to  be  read,  though  not  served  until  after  the 
notice  of  motion:  Re  Wyggleston  Hospital,  78  L.  T.  Jour.  282.  So, 
where,  without  leave,  a  motion  is  made  returnable  on  a  day  on  which 
the  Court  does  not  sit:  Armstrong  v.  Cayley,  13  Gr.  .558;  or  in  vaca- 
tion: Maullin  v.  Rogers,  34  W.  II.  592;  55  L.  T.  121;  55  L.  J.  Q.  I 
377;  or  the  notice  is  too  short:  Daubney  v.  Shuttleworth,  1  Ex.  D.  53; 
DeyMn  v.  Colcman,  25  W.  R.  294,  it  is  irregular;  but  the  Court 
may  disregard  the  irregularity:  see  Williams  v.  De  Boinville,  17  Q.  B. 
D.  180;  Forrest  v.  Davies,  26  W.  R.  534,  and  Re  Coulton,  34  Ch. 
D.  22. 

Objection  to  a  notice  of  appeal  as  being  short  was  considered 
waived  by  appearing  on  the  appeal  in  Re  McRae,  Forster  v.  Davies',  25 
Ch.  D.  19;  and  by  obtaining  an  enlargement  of  a  motion,  and  demand- 
ing affidavits,  in  Re  Farlinger  c&  Morrwburg,  9  C.  L.  T.  109. 

But  appearance  on  a  motion  to  commit,  in  order  to  take  an 
objection  that  the  service  is  irregular,  is  not  a  waiver  of  the 
irregularity:  Mander  v.  Falcke,  1891,  3  Ch.  488;  65  L.  T.  454. 

Where  notice  of  motion  has  not  been  given  in  sufficient  time  owing 
to  a  bona  fide  mistake,  the  Court  may,  in  iTs  discretion,  allow  the 
party  in  default  to  show  the  reason  of  the  mistake  by  affidavit,  and 
allow  the  motion  to  be  made  on  a  later  day:  Smith  v.  Smacksmen  Ins. 
Co.,  32  W.  R.  184. 

As  to  the  case  of  a  motion  against  a  defendant  who  has  failed  to 
appear  in  the  action,  see  note  to  Rule  330. 

Where  the  party  who  has  given  notice  of  motion  fails  to  appear;  Costs, 
the  party  served  and  appearing  is  entitled  to  an  order  for  his  costs: 
Bert-y  v.  Exchange  Trading  Co.,  1  Q.  B.  D.  77;  Reg.  v.  Armstrong,  13 
P.  R.  306;  Denison  v.  Devlm,  11  Gr.  84;  in  the  case  of  motions  to  a 
Divisional  Court  (Rule  790);  and  of  appeals  to  Court  of  Appeal  (Rule 
821),  special  provision  for  such  an  event  is  made.  Costs  of  affidavits 
prepared,  but  not  filed  at  the  date  of  the  abandonment,  were  allowed 
in  Harrison  v.  Leutner,  16  Ch.  D.  559. 

If  the  notice  of  motion  is  invalid,  the  party  served  not  being 
bound  to  appear,  is  not  entitled  to  costs  if  he  does  appear:  Daubney 
v.  Shuttleworth,  1  Ex.  D.  53.  In  Re  CouVton,  Hamling  v.  'Elliott,  34 
Ch.  D.  22,  it  was  held  that  notice  for  a  day  not  in  the  sittings  is 
not  bad,  perhaps  because  the  parties  appeared  on  the  motion:  and 
see  Fisken  v.  Smith,  3  Chy.  Ch.  74. 

In  Williams  v.  De  Boinville,  17  Q.  B.  D.  180,  notice  for  a  day  not  in 
the  sittings  was  amended  by  inserting  the  proper  day,  the  case  appar- 
ently having  been  entered  by  the  Clerk  in  the  list  of  opposed  motions 
for  the  first  day  of  the  sittings.  The  notice  was  held  bad,  but  the 
amendment  was  allowed,  the  amount  in  question  being  large.  In 
Maullin  v.  Rogers,  supra,  the  Court  thought  it  best  for  the  parties 
not  to  permit  an  amendment,  the  amount  being  small:  see  34  W. 
R.  702. 

As  to  when  costs  will  be  given,  where  the  Court  decides  that  it 
has  no  jurisdiction,  see  Cote-  v.  Halliday,  33  C.  L.  .T.  159:  Brown,  v. 
Shaw,  l.Ex.  D.  425:  Great  Northern  Co.  v.  Inett,'2  Q.  B.  D.  284; 
Powley  v.  Whitehead,  16  U.  C.  Q.  B.  589. 

As  to  the  costs  of  a  person  who  appears,  though  unnecessarily 
served  and  merely  to  ask  costs,  and  of  one  who  appears  quia  timet 
an  order  would  be  made  against  him,  see  Luca*  v.  Fraser,  9  P. 
R.  319. 
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Rules 
349,  350. 

Affidavit  of 
service. 


Tender  of 
$5  costs  to 
formal  re- 
spondents. 


Under  The  Judicature  Act,  where  an  order  is  made  in  default  of 
appearance  on  a  motion,  the  former  practice  is  still  in  force,  and  it  is 
still  necessary  to  produce  an  affidavit  of  service  to  the  Registrar 
before  the  rising  of  the  Court;  it  is  not  sufficient  if  it  be  produced 
in  time  to  draw  up  the  order:  Seear  v.  Webb,  25  Ch.  D.  84;  Jones  v. 
Bartholomew,  W.  N.  1883,  205;  Re  Rosier,  49  L.  T.  442. 

Formal  parties,  may,  with  a  notice  of  motion,  or  petition,  be 
tendered  $5  for  costs,  and  if  they  appear  unnecessarily  they  will  get 
no  more  costs:  Rule  1153;  Re  Button,  46  L.  T.  740;  where  several 
respondents  appear  by  the  same  solicitor,  the  tender  of  one  sum  of  $5 
is  sufficient:  Re  Mitchell,  17  Ch.  D.  515;  45  L.  T.  60. 


(service  oi  34O.  Service  of  pleadings,  notices,  orders,  and  otlier 
etcadirgs'  proceedings,  shall,  unless  otherwise  ordered,  be  effected 
on  Saturday  before  2  o'clock  in  the  afternoon,  and  on  other 
days  before  the  hour  of  four  o'clock  in  the  afternoon. 
Service  effected  after  four  o'clock  on  any  week  day  except 
Saturday,  shall  be  deemed  to  have  been  effected  on  the 
following  day.  Service  effected  after  two  o'clock  on  Satur- 
day shall  be  deemed  to  have  been  effected  on  the  following 
Monday.  Con.  Rule  480. 

The  original  J.  A.  Rule  459  was  identical  with  the  English  Rule 
and  named  six  o'clock  as  the  last  hour  for  service,  instead  of  four 
o'clock. 

Where  service  was  admitted  by  a  solicitor  a  few  minutes  after  the 
hour  per  ineuriam,  and  was  repudiated  by  him  as  soon  as  he  dis- 
covered the  nature  of  the  paper  served  upon  him,  it  was  held  not  to 
bind:  McTavish  v.  Sympson,  7  P.  R.  145;  Wright  v.  Way,  8  P.  R.  328. 

Service  of  a  paper  effected  within  proper  hours  but  by  leaving  the 
paper  in  the  office  of  the  solicitor,  after  he  and  his  clerks  had  left 
for  the  day,  is  good  service  only  from  the  time  when  the  paper  comes 
to  the  knowledge  of  the  solicitor:  Davis  v.  Hubbard,  20  C.  L.  J.  32; 
following  McCalhtm  v.  Prov.  Ins.  Co.,  6  P.  R.  101;  but  proceedings 
may  also  be  taken  under  Rule  331  so  as  to  hare  the  service  count 
from  the  time  of  attendance  to  serve. 

A  specially  indorsed  writ  is  not  a  pleading  within  this  Rule,  and 
may  be  served  at  any  hour  of  the  day:  Murray  v.  Stephenson,  9  Q.  T* 
D.  60;  see  also  Veale  v.  Automatic  Boiler,  etc.,  Co.,  18  Q.  B.  D.  631; 
see  also  in  the  case  of  a  notice  of  motion  to  quash  a  by-law,  Re 
Davis  &  York,  10  C.  L.  T.  8. 

See  Lloyd  v.  Ward  in  note  to  Rule  263. 


Half  an 
hour's  at- 
tendance 
on  a  sum- 
mons, or 
appoint- 
ment is 
sufficient. 


35O.  An  attendance  on  a  motion  in  Chambers,  or  on 
an  appointment  before  a  Master,  Registrar,  or  other  offi- 
cer, for  half  an  hour  next  immediately  following  the  return 
thereof,  shall  be  deemed  a  sufficient  attendance.  Con. 
Rule  481. 

Taken  from  Rule  T.  T.  1856,  124. 
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351.  Pleadings  shall  not  be  amended  or  delivered  in 

the  Long  Vacation,  [except  by  consent  or]  unless  directed  Pielding 
by  the  Court  or  a  Judge.     Con.  Kule  483.  vacation. 

The  words  in  brackets  are  not  in  Eng.  (1883)    R.  964. 

In  the  former  Common  Law  Courts  no  pleadings  could  be  deli- 
vered during  the  long  vacation:  R.  S.  O.  1877,  c.  50,  s.  95.  Under 
this  Rule  it  can  be  done  by  order,  or  by  consent,  but  not  otherwise, 
so  as  to  be  regular. 

A  pleading  may  be  delivered  without  consent  or  order  in  the 
Christmas  Vacation:  Thompson  v.  Howson,  16  P.  R.  378;  but  the 
opposite  party  cannot,  without  order,  be  compelled  to  deliver  a  plead- 
ing in  answer  during  Christmas  vacation:  see  /&.  and  Rule  352. 

352.  Unless    otherwise    directed    by  the    Court  or  a  vacation 
Judge,  the  time  of  the  Long  Vacation,  or  the  Christmas  whenVot 
Vacation,  shall  not  be  reckoned  in  the  computation  of  the  reckoned. 
times  appointed  or  allowed  by  these  Rules  for  filing,  amend- 

ing,  or  delivering  any  pleading,  or  in  the  times  allowed  for 
the  following  purposes  : 

(a)  Appeals  to  a  Judge  in  Chambers: 
(&)  "Rgporta  brrnmin^  frtnnlntr; 

(c)  Moving  to  discharge  an  order  under  Rules  398  to 
402; 

(d)  Moving  to  add  to,  vary,  or  set  aside  ajudgment^by 
a  party  served  therewith; 

(e)  Doing  an  act  or  taking  a  proceeding  in  appealing  to 

the   Court   of    AppPfl1;    or   tO   a   THvis^pal    Hnnrf     rvvpnpt   m 

County  Oonrti  appeals.    Rules  23  June,  1894,  1331.  Rules 
of  1  Jan.  1896,  1451. 

Based  on  Chy.  O.  408,  and  App.  O.  57. 

As  to  the  proceedings  which  may  or  may  not  be  taken  during 
vacation,  see  further  Rule  9  and  notes. 

The  Christmas  vacation  was  under  Chy.  O.  408  not  to  be 
reckoned  in  the  computation  of  the  time  allowed  for  taking  certain 
steps:  see  Blake  v.  Building  &  Loan  Association,  10  P.  R.  153,  under 
the  former  Con.  Rule  484  it  was  not  excluded,  but  the  present  Rule 
now  expressly  provides  that  it  is  to  be  excluded. 

As  to  delivery  pleadings  in  vacation,  see  Rule  351. 

A  notice  of  trial  given  in  vacation  is  regular:  Thompson  v.  Howson, 
16  P.  R.  378. 

Appeals  to  a  Judge  in  Chambers.—  Although  the  time  of  the 
Christmas  or  Long  Vacation  is  not  to  be  included  in  the  time  limited 
for  appealing  to  a  Judge  in  Chambers,  yet  when  any  judgment  order 
or  decision  so  appealable  is  made  or  given  in  vacation,  any  party 
affected  may  appeal  therefrom,  if  he  pleases,  during  vacation  to 
the  vacation  Judge:  Rule  767  (6). 
J.A.—  34 


in 
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Rule  353. 

Master's 
reports, 
when  con- 
firmed. 


Motions  to 
discharge 
orders  to 
continue 
proceed- 
ings. 
Time  for. 

Motions  to 
add  to,  or 
vary,  judg- 
ments. 


Appeals 
to  C.  A. 


Enlarge- 
ment or 
abridg- 
ment of 
time. 

R.IO-L 


Scope  of 
Rule. 


Masters*  Reports. — In  order  to  confirm  a  Master's  report,  it 
must  be  filed  as  directed  in  Rule  693,  fourteen  days:  see  Rule  769. 
No  part  of  this  period  must  fall  in  vacation.  As  to  the  procedure 
in  appeals  from  a  Master's  report,  see  notes  to  Rules  769-772. 

Drainage  Appeals. — The  Rules  apply  as  far  as  possible  to  appeals 
from  reports  of  the  Drainage  Referee  under  R.  S.  O.  c.  226,  and 
Christmas  Vacation  is  excluded  in  the  computation  of  the  time 
limited  by  s.  110,  for  appealing:  Re  Raleigh  and  Harwich,  18  P. 
R.  73. 

Moving  to  Discharge  Order  Under  Rules  39 8-4O2.— Where 

an  order  of  revivor  was  formerly  issued,  the  practice  is  now  to  issue 
an  order  to  continue  the  proceedings.  Fourteen  days  from  service 
are  allowed  for  moving  against  an  order  to  continue  proceedings: 
Rule  398. 

Moving  to  add  to,  or  vary,  or  set  aside  a  Judgment. — This 
Rule  applies  to  motions  to  add  to,  or  vary,  judgments,  by  parties 
served  therewith,  by  direction  of  the  Master,  whether  on  being 
added  as  parties  to  an  action  under  Rules  659  or  746,  or  merely 
for  the  purpose  of  binding  them  by,  and  enabling  them  to  attend 
the  proceedings  in  the  action  under  Rule  203.  The  time  allowed 
for  moving  against  a  judgment  by  any  party  so  served  is  fourteen 
days  from  the  day  of  service:  see  Rules  203  (3),  661,  747. 

Appeals  to  the  Court  of  Appeal. — The  time  of  the  vacations  is 
not  to  be  reckoned,  under  clause  (e),  in  any  time  fixed  by  statute  <;is 
well  as  in  any  time  fixed  by  Rule),  for  "  doing  an  act  or  taking 
a  proceeding"  in  appealing  (except  in  County  Court  appeals):  Hes- 
peler  v.  Campbell,  14  P.  R.  18;  Re  Elliott,  Elliott  v.  Bussell,  before 
Maclennan,  J.A.,  30  Sept.,  1890. 

353.  The  Court  or  a  Judge  may  enlarge  or  abridge 
the  time  appointed  by  these  Rules,  or  any  Rules  relating 
to  time,  or  fixed  by  any  order  (a),  for  doing  any  act  or 
taking  any  proceeding,  upon  such  terms  as  may  seem  just; 
and  such  enlargement  may  be  ordered  although  the  ap- 
plication for  the  same  is  not  made  until  after  the  expira- 
tion of  the  time  appointed  or  allowed.  Con.  Rule  485; 
Rules  23  June,  1894,  1332. 

'     The  Eng.  (1883)  R.  967,  has  at  (a)  "enlarging  time";  it  is  other- 
wise the  same. 

An  application  under  this  Rule  should  be  on  notice  to  the  parties 
affected  if  they  have  appeared. 

A  motion  to  extend  the  time  for  making  a  motion  may  be  made 
at  the  same  time  as  a  motion  which  is  objected  to  as  out  of  time: 
BradsTiaw  v.  Warlow,  32  Ch.  D.  403. 

Scope  of  Rule. — The  Rule  only  applies  where  a  limited  time  is 
fixed  for  something  to  be  done,  and  not  where  the  Rules  direct  some 
act  to  be  done  before  another:  Pilcher  v.  Hinds,  11  Ch.  D.  905. 

The  Court  cannot,  under  this  Rule,  extend  the  time  for  renewing 
a  writ  where  in  the  absence  of  such  renewal  the  claim  would 
be  barred  by  the  Statute  of  Limitations:  Doyle  v.  Kaufman,  3  Q.  B. 
D.  340;  and  see  Magee  v.  Hastings,  28  L.  R.  Ir.  288;  but  the  time 
for  issuing  a  concurrent  writ  may  be  extended,  tfie  original  hav- 
ing been  kept  renewed  so  that  it  could  be  acted  upon  within  the 
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jurisdiction:  Smallpage  v.   Yonge,  55  L.   T.  44,    distinguishing  Doyle  Rule  353. 
v.  Kaufman,    See  also  note  to  Rule  238;  St.  Louis  v.  O'Caltaghan,  13 
P.   R.   322. 

An  extension  of  the  time  limited  by  Rule  1044  for  delivery  of  a 
statement  of  claim  may  be  extended,  though  the  liberty  of  the 
subject  is  involved:  Winch  v.  Travws,  18  P.  It.  102. 

There  is  no  power  to  extend,  (McLean  v.  Pinkerton,  7  Ont.  App. 
495;  Re  Oliver  and  Scott,  43  Ch.  D.  310;  61  L.  T.  '552)  or  to  shorten 
(Re  Sweetman  &  Gosfleld,  13  P.  R.  293),  the  time  fixed  by  a  statute,  and 
not  by  the  Rules.  The  time  for  moving  against  an  award  was 
extended  in  Re  Oliver  &  Scott,  supra,  because  the  time  for  moving 
was  fixed  by  Rules  passed  by  lawful  authority  altering  the  statute, 
9  &  10  W.  3,  c.  15,  s.  2.  See  also  Flower  v.  B'right,  2  J.  &  H.  590. 

This  Rule  does  not  empower  the  Court  to  allow  an  application 
as  to  costs,  which  by  Rule  1130,  if  made  to  a  Judge,  must  be  made 
at  the  trial,  to  be  made  at  any  later  period:  Baker  v.  Oakes,  2  Q.  B. 
D.  171;  but  see  Fritz  v.  Hobson,  14  Ch.  D.  542. 

Extending  Time  for  Appealing. — In  appeals  to  the  Court  of  Extending 
Appeal  the  application  for  an  extension  of  time  must,  under  R-uU 
799,  be  to  the  Court  of  Appeal,  or  a  Judge  thereof.  It  was  at  one 
time  held  that  in  giving  leave,  or  extending  time,  there  was  a  differ- 
ence between  applications  before  and  after  judgment.  In  the  former 
case,  leave  was  readily  granted  unless  the  opposite  party  was  injured 
in  some  respect  for  which  payment  of  costs  could  not  compensate 
him;  but  in  the  latter  case  after  the  action  had  been  once  tried 
and  judgment  given,  the  party  in  whose  favour  the  judgment  is, 
was  held  to  have  a  vested  right  in  it  of  which  he' is  not  to  be  de- 
prived except  under  special  circumstances:  see  Collins  v.  Vestry  of 
Paddington,  5  Q.  B.  D.  368;  Miller  v.  Brown,  9  P.  R.  542;  Shupe  v. 
Shupe,  4  C.  L.  T.  129;  Craig  v.  Phillips,  1  Ch.  D.  249;  McAndrew  v. 
Barker,  7  Ch.  D.  701:  see  Re  Ambrose  Lake  Tin  and  Copper  Co., 
Taylor's  case,  8  Ch.  D.  643;  Re  Sceptre  Licensed  Victuallers  .fHre 
Insurance  Co.,  Ex  parts  How,  W.  N.  1879,  6;  but  these  cases  have 
been  gradually  departed  from,  and  it  is  now  held  that  no  such 
distinction  exists,  but  that  each  case  depends  upon  its  own  cir- 
cumstances, and  discretion  is  to  be  exercised,  accordingly,  in  either 
case,  so  as  to  do  what  justice  may  require  in  the  particular  case: 
Cusack  v.  L.  &  N.  W.  Railway,  1891,  1  Q.  B.  347;  Abell  v.  Morrison^ 
14  P.  R.  210;  see  also  Re  Gabourie,  Catsey  v.  Gabourie,  12  P.  R. 
252;  Re  Clayton  Mills  Manfg.  Co.,  37  Ch.  D.  28;  Esdaile  v.  Payne* 
40  Ch.  D.  520. 

No  precise  rules  can  be  laid  down  as  to  what  constitute  circum- 
stances sufficient  to  call  for  the  exercise  of  the  discretion  of  the 
Court:  see  Carter  v.  Stubbs,  6  Q.  B.  D.  116;  Re  Manchester  Economic 
B.  S.,  24  Ch.  D.  488;  Wilby  v.  Standard,  etc.,  10  P.  R.  34. 

Thus,  though,  generally  speaking,  an  extension  will  be  granted 
where  justice  requires  it:  Re  Gabourie,  Casey  v.  <Gabourie.  12  P.  R. 
252;  and  cases  supra;  two  particular  lines  of  cases  have  been 
noticed  in  which  leave  may  be  given,  1st,  where  there  is  unavoid- 
able accident  whereby  a  party  is  unable  to  bring  on  his  appeal;  and 
2nd,  where  some  equity  is  raised  on  behalf  of  the  appellant  from 
the  conduct  of  the  other  side:  Langtry  v.  Dumoulin,  4  C.  L/.  T. 
351;  Re  Mangel.  Rhodes  v.  Jenkins,  7  Ch.  D.  711;  Re  Blyth  &  Young, 
13  Ch.  D.  416.  Mistake  on  the  appellant's  part  with  which  the 
respondent  has  nothing  to  do  may  be  a  ground,  and  it  is  not  essen- 
tial to  shew  misconduct  by  the  respondent,  (though  there  are  ex- 
pressions in  the  cases  to  the  contrary):  see  Re  Mansel,  Rhodes  v. 
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Rule  353.  Jenkins;  McAndrew  v.  Barker,  1  Ch.  D.  701;  Curtis  v.  Sheffield,  21  Ch. 
D.  5;  Rumohr  v.  Marx,  19  C.  L.  J.  10;  Berdem  v.  Barringham,  7  Ch. 
D.  24;  but  there  must  be  an  equity  shewn  in  the  applicant's  favour 
either  from  conduct  of  the  other  party,  or  from  something  "else 
recognized  as  a  ground  of  equity:  Re  New  Callao,  etc.,  22  Ch.  D. 
484;  Re  Manchester  Economic  B.  8.,  24  Ch.  D.  488;  Peckett  v.  Short. 
32  W.  R.  123;  Wilby  v.  Standard,  etc.,  10  P.  R.  34;  Lewis  v.  Talbot 
Road  Co.,  10  P.  R.  15;  Sieveright  v.  Leys,  9  P.  R.  200;  Langdon  v. 
Robertson,  12  P.  R.  139;  Re  Gabourie,  12  P.  R.  252;  Esdaile  v.  Payne, 
40  Ch.  D.  520;  McNair  v.  Adenshaw  Paint  Co.,  1891,  2  Q.  B.  502; 
and  the  onus  of  shewing  such  equity  is  on  the  applicant:  Shupe  v. 
Shupe,  4  C.  L.  T.  129. 

In  Dayer  v.  Robertson,  9  P.  R.  78,  time  for  appealing  from  an 
Official  Referee  in  Chambers  under  Rule  767,  was  extended  where 
the  time  had  expired  through  a  misapprehension  of  the  practice; 
see  Crow  v.  Samuel,  2  C.  P.  D.  21;  and  in  D'lvry  v.  The  World,  17 
P.  R.  543,  where  though  a  sittings  of  the  Court  had  been  lost, 
substantial  steps  towards  bringing  on  the  appeal  had  been  taken. 
and  security  had  been  given  for  a  large  part  of  the  debt  and  costs. 

Extension  An  extension  was  granted  where  the  applicants  had  been,  without 
granted.  their  default,  in  ignorance  of  the  order  appealed  from,  and  applied 
as  soon  as  they  heard  of  it:  Re  Padstoir.  Total  Loss,  etc.,  Ass.,  \V.  N. 
1882,  1;  51  L.  J.  Chy.  344;  where  notice  of  appeal  was  withdrawn 
by  mistake  and  immediately  renewed:  Re  Ambrose,  etc.,  Taylor's  Case. 
8  Ch.  D.  643;  where  the  delay  was  attributable  to  the  Court:  McCrae 
v.  White,  9  P.  R.  288;  under  peculiar  special  circumstances: 
Re  Lake  Superior  Native  Copper  Co.,  11  P.  R.  36;  where  some 
of  the  parties  affected  by  the  judgment  lived  at  a  great  dis- 
tance, and  out  of  the  jurisdiction:  Re  Jacques,  30  W.  R.  394;  but 
not  where  due  diligence  in  communicating  with  them  was  not 
shewn:  Miller  v.  Brown,  9  P.  R.  542;  and  where  the  order  appealed 
from,  viz.:  for  the  winding  up  of  a  company  was  founded  upon  a 
void  resolution  of  which  the  appellant  who  obtained  the  order  was 
not  aware,  and  therefore  had  not  disclosed  to  the  Court:  Re  Man- 
chester Economic  B.  8.,  supra;  where  the  case  was  important,  and 
there  were  conflicting  decisions  below:  Powell  y.  Peck,  12  P.  U. 
34;  where  leave  was  necessary  and  had  not  been  applied  for,  but 
proceedings  to  appeal  had  been  taken  in  proper  time,  and  a  fairly 
arguable  point  of  law  was  presented:  Langdon  v.  Robertson,  12  P. 
R.  139,  approving  of  the  rule  expressed  in  Sieveright  v.  Leys,  9  P. 
R.  200;  and  see  Re  Gabourie,  12  P.  R.  252,  and  Foley  v.  Canada 
P.  L.  &  S.  Co.,  18  C.  L.  J.  444. 


Extension 
refused. 


An  extension  was  refused  where  the  object  of  "the  appeal  was  to 
^x  executors  with  interest  on  money  which  they  had  invested,  and 
on  which  a  loss  had  occurred:  Coates  v.  McGlashan,  2  Chy.  Ch.  218; 
where  the  delay  was  owing  to  the  applicant's  ignorance  of  the  prac- 
tice: Wilby  v.  Standard,  etc.,  10  P.  R.  34;  or  to  the  party  having 
inexcusably  proceeded  under  the  old  and  repealed  practice:  Brown 
v.  Dorse,  34  W.  R.  776;  Re  Crosley,  34  Ch.  D.  664;  or  to  the  inad- 
vertence of  his  solicitor:  Winnett  v.  Renwick,  6  P/'R.  233;  (but  see 
Walton  v.  Jarvis,  18  U.  C.  Q.  B.  620;  Weldon  v.  De  Bathe,  3  Times, 
445);  or  the  misconstruction  of  a  Rule:  International  Financial 
Society  v.  City  of  Moscow  Gas  Co.,  7  Ch.  D.  241.  A  contrary 
subsequent  decision  by  a  Court  of  Appeal  does  not  form  a 
special  circumstance:  Craig  v.  Phillips,  7  Ch.  B.  249:  Allan  v. 
McTavish,  3  C.  L.  T.  196;  see  contra  Re  Nonnantown,  50  L.  J.  Chy. 
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223;   and    an    offer   of  compromise,   made  to   the   successful  party,  Rule  353. 
and  pending  when  the  time  for  appealing  has  elapsed,  raises  no  equity 
against  the  latter:  Shupe  v.  Shupe,  4  C.  L.  T.  129. 

In  Curtis  v.  Sheffield,  21  Ch.  D.  1  (see  also  20  Ch.  D.  398),  leave 
to  appeal  from  a  decree  45  years  old,  which  declared  future  rights, 
was  asked  by  a  person  who  applied  promptly  after  the  happening 
of  the  event  which  entitled  him  to  a  fund  if  the  decree  should  be 
reversed.  Leave  was  refused,  the  fact  that  future  rights  were 
declared  being  held  to  be  no  sufficient  reason  for  giving  leave  in  a 
case  where  all  parties,  who  could  in  any  event  be  interested,  were 
before  the  Court  when  the  declaration  was  made. 

The  order  extending  the  time  granting  leave  to  appeal  should 
provide  for  the  contingency  of  the  appeal  being  abandoned;  and 
where  the  costs  of  the  motion  are  not  provided  for  in  that  Court, 
the  Court  in  which  the  order  extending  the  time  was  made  is  "the 
proper  tribunal  to  correct  the  omission:  Milson  v.  Carter,  1893,  A. 
C.  638. 

See  also  an  article  on  the  subject,  28  C.  L.  J.  99. 

Unless  otherwise  expressly  provided,  there  is  no  appeal  from  an 
order  refusing  leave  to  appeal:  Ex  p.  Stevenson,  1892,  1  Q.  B.  G09; 
Lane  v.  Esdaile,  1891,  A.  C.  210;  see  however,  Moore-  v.  PeadJiey., 
8  Times,  406;  nor  from  an  order  granting  leave:  Re  Central  Bank, 
17  P.  R.  395;  Re  Sarnia  Oil  Co.,  15  P.  R.  347;  Kay  v.  Briggs,  22 
Q.  B.  D.  343;  or  extending  time  for  appealing:  Moore  v.  Peachey, 
8  Times.  406. 

Other  Cases.— In  Wilkins  v.  Belford,  35  L.  T.  622,  Bacon,  V.C., 
refused  to  extend  time  for  delivering  a  counter-claim.  It  had  not 
been  delivered,  through  the  gross  neglect  of  the  defendant's  solici- 
tor, and  the  application  was  made  six  months  after  a  decree  had 
been  obtained,  but  immediately  after  the  defendant  discovered  his 
solicitor's  neglect. 

In  Hastings  v.  Hurley,  16  Ch.  D.  734,  the  time  for  indorsement  of 
the  date  of  service  under  Rule  150  was  extended. 

Where,  within  four  days  from  a  decision  of  a  Master  in  Cham- 
bers, an  appeal  summons  was  taken  out,  and  made  returnable  at 
a  date  after  the  expiration  of  the  four  days,  but  on  the  first  day 
when  a  Judge  would  sit  at  Chambers,  it  was  held  that  the  time 
might  be  enlarged  under  this  Rule:  Gibbons  v.  London  Financial  As- 
sociation, 4  C.  P.  D.  263. 

By  a  Master's  order  an  action  was  ordered  to  be  dismissed,  un- 
less notice  of  trial  should  be  given  by  a  certain  day.  Through  mis- 
take of  a  solicitor's  clerk,  notice  of  trial  was  not  so  delivered.  A~ 
Judge  in  his  discretion  refused  to  extend  the  time,  and  the  Court 
of  Appeal  refused  to  interfere:  Gilder  v.  Morrison,  30  W.  R.  815. 

Under  this  Rule  the  Court  may  order  a  plaintiff  to  deliver  his 
statement  of  claim  within  a  shorter  time  than  that  allowed  by  Rule 
243;  but  such  an  order  should  not  direct  "a"  dismissal  of  the  action 
in  case  of  default;  in  case  of  default  a  substantive  application 
for  dismissal  may  be  made  under  Rule  432,  which  expressly  pro- 
vides that  an  application  for  dismissal  is  not  to  be  made  till 
after  the  expiration  of  the  time  within  which  the  plaintiff  is  bound 
to  deliver  his  statement  of  claim:  Armstrong  v.  Toronto  &  Richmond 
Hill  Ry.  Co.,  15  P.  R.  449. 
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Rule  354.  Where  an  order  was  made  under  Rule  432,  dismissing  an  action 
for  want  of  prosecution,  unless  a  statement  of  claim  should  be  deliv- 
ered within  a  week,  and  no  statement  was  delivered  in  the  week  so 
limited,  it  was  held  that  the  action  was  at  an  end,  and  that  there  was 
no  jurisdiction  to  make  an  order  subsequently  extending  the  time 
for  delivery  of  the  statement  of  claim:  Whistler  v.  Hancock,  3  Q.  B. 
D.  83;  and  see  Dunn  v.  McLean,  6  P.  R.  156;  Hollender  v.  Ffaulkes, 
16  P.  R.  225. 

An  order  was  made  on  the  6th  of  May  dismissing  an  action  for 
want  of  prosecution  if  the  statement  of  claim  was  not  delivered 
within  fourteen  days,  and  on  the  19th  of  May  the  plaintiff  took  out 
a  summons  returnable  the  next  day,  the  last  of  the  fourteen  days, 
for  further  time  to  deliver  the  statement  of  claim.  The  summons 
was,  on  the  20th,  adjourned,  by  the  consent  of  the  parties  in  writing 
indorsed  thereon,  till  the  21st,  and  on  the  21st  a  Master  made  an 
order  giving  seven  days  more  for  delivery  of  the  statement  of  claim. 
The  Court  rescinded  the  order  on  the  ground  that  there  was  no 
jurisdiction  to  make  it,  the  action  being  at  an  end  on  the  20th  of 
May:  King  v.  Davenport,  4  Q.  B.  D.  402. 

On  the  25th  of  March  a  Master  made  an  order  dismissing  an 
action  for  want  of  prosecution,  unless  an  affidavit  in  answer  to 
interrogatories  was  filed  on  the  31st.  The  affidavit  was  not  filed  on 
that  day;  but  on  the  day  following  a  summons  was  taken  out  for 
further  time  to  answer  the  interrogatories;  it  was  held  that  it  was 
still  competent  to  the  Court  or  a  Judge  to  enlarge  the  time  for 
moving  to  set  aside  or  vary  the  order  of  the  26th  of  March:  Burke 
v.  Rooney,  4  C.  P.  D.  226. 

The  Court  of  Appeal  has  decided  that  a  Judge  has  jurisdiction 
under  this  Rule  to  enlarge  the  time  for  appealing  against  an  order 
dismissing  the  action  for  want  of  prosecution,  even  after  the  order 
has  taken  effect,  and  the  action  has  therefore  become  dismissed; 
and  that  he  has  also  jurisdiction,  when  he  has  so  enlarged  the  time 
for  appealing,  to  vary  or  amend  the  order  dismissing  the  action, 
and  in  the  exercise  of  such  jurisdiction  his  discretion  is  not  limited 
by  fixed  or  arbitrary  rules:  Carter  v.  Stubbs,  6  Q.  B.  D.  116;  see 
also  Welpy  v.  Buhl,  3  Q.  B.  D.  80,  253,  and  note  to  Rule  432. 

In  the  above  cases,  Whistler  v.  Hancock,  is  recognized  as  correctly 
decided.  In  that  case  there  was  no  jurisdiction  to  make  the  order 
asked,  because  the  motion  was  to  take  some  step  in  the  cause,  and 
was  not  directed  to  modifying  the  order  for  dismissal.  There  had 
been  no  order  or  application  within  the  week  to  set  aside  or  vary 
the  order  of  dismissal,  or  to  enlarge  the  time  for  appealing  against 
the  order  of  dismissal,  and,  that  order  existing  and  having  taken 
effect,  the  cause  was  dead. 

The  last  five  above-mentioned  English  cases  were  considered  and 
approved  in  Hollender  v.  Ffoulkes,  16  P.  R.  225;  and  in  Newcombe  v.  Mc- 
Luhan,  11  P.  R.  461,  were  not  considered  to  stand  in  the  way  of  a 
motion  to  vacate  a  judgment  (signed  on  default  of  delivery  of  a 
statement  of  claim  on  a  day  previously  fixed  by  order  for  its  de- 
livery), and  to  extend  the  time  for  delivering  statement  of  claim: 
see  also  Bank  of  Minnesota  v.  Page,  14  Ont.  App.  347. 

Time  for        354.     The  Vacations  of  the  High  Court  and  the  Court 

vacations        .,     .  ,       ,     ,,   , 

in  the  High  oi  Appeal,  shall  be  : 

Justice,  (a)  The  Long  Vacation  to  consist  of  the  months  of  July 

and  Court          j    \ 

of  Appeal,  and  August. 
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(&)  The  Christmas  Vacation  to    consist    of  the    period 
from  the  24th  day  of  December  to  the  6th  day  of  the  fol- 
*  lowing  January,  both  days  inclusive.     Con.  Rule  486. 

Unless  under  any  Rule  (such  as  9,  351,  352  or  439),  proceedings 
are  prohibited  during  vacation  they  may  lawfully  be  taken,  e.g., 
taxation:  Cvusineau  v.  City  of  London  F.  Ins.  Co.,  13  P.  R.  36;  pro- 
ceedings before  an  Official  Referee:  Harpies  v.  Rosebrugh,  17  P.  R. 
104;  service  of  notice  of  trial:  Thompson  v.  Howson,  16  P.  R.  378. 
See  notes  to  Rule  9. 

By  sec.  63  of  the  Jud.  Act,  power  is  given  to  the  Lieutenant- 
Governor  in  Council  to  revoke  or  modify  Rules  relating  to  Vaca- 
tions. 

9.  MOTIONS  AND  OTHER  APPLICATIONS. 
(i)  Generally. 

355.  Where  an  application  is  authorized  to  be  made 
to  the  Court  or  a  Judge  in  an  action  or  proceeding,  such  court  or 
application  shall  be  made  by  motion.    Con.  Rule  525.  bydmot?one 

By  the  Eng.   (1883)   R.  696,  it  is  only  to  a  Divisional  Court,  or    ^      n  , 
to  a  Judge  sitting  in  Court,  that  the  application  is  by  motion.     When    ^^    'f*dt/2 
made  to  a  Judge  in  Chambers,  a  summons  or  rule  or  order  to  stiow 
cause  continues  in  England  to  be  the  course. 

A  notice  of  motion  for  attachment  stating  that  the  Court  would 
be  moved  at  the  Royal  Courts  of  Justice  was  held  sufficient:  Petty 
v.  Daniel.  34  Ch.  D.  172. 

Where  a  motion  has  been  made  and  refused,  it  cannot  be  renewed 
as  a  general  thing  without  leave:  Regma  v.  Richdrd'Sion,  13  P.  R. 
303;  Reg.  v.  Mayor  of  Bodmin,  8  Times,  553;  but  see  Payne  v.  Netc- 
bvrry,  13  P.  R.  392,  where  the  motion  when  first  made  was  held  to 
be  technically  irregular;  formerly  a  motion  for  a  habeas  corpus  was 
an  exception;  but  see  now  Re  Hall,  8  Ont.  App.  135;  but  where  an 
interlocutory  motion  is  refused  on  a  ground  which  is  subsequently 
removed  by  an  amendment  of  the  proceedings,  a  second  motion  for 
the  same  purpose  may  be  made,  and  the  doctrine  of~res  judicata  will 
not  apply:  see  Dombey  &  Son  v.  Play  fair,  1897,  1  Q.  B.  368;  75  E.  T. 
676. 

The  Court  may,  under  Rule  334  or  357,  dispense  with  service  of  a 
notice  of  motion. 

356.     No  summons,  rule  or  order  to  shew  cause  shall  NO  rule  or 
be  granted  in  any  cause  [or  matter]  ;  but  when  any  person  °r  *r 
other  than  the  applicant  is  entitled  to  be  heard  on  a  mo- 
tion,  he  shall  be  served  with  a  notice  thereof.     Con.  Kule 

526. 

The  Eng.  R.  1875,  O.  53,  r.  2,  had  not  the  words  "  or  matter," 
and  instead  of  the  last  clause,  like  original  J.  A.  Rule  405,  con- 
cluded as  follows:  "except  in  the  cases  in  which  an  application  for 
such  rule  or  order  is  expressly  authorized  by  these  Rules."  The 


124O.   Consolidated  Rules  355  and  356  shall  not  extend  or  apply  to  proceed- 
ings for  or  in  relation  to  the  quashing  of  convictions  or  orders. 
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Rule  356.  Eng.  (1883)  R.  697,  is  different.  For  want  of  the  omitted  words 
"  or  matter,"  there  was  a  difference  in  England  between  rules  or 
orders  made  in  actions  and  those  made  in  "  matters." 

npo"    Crt1l>tior  tn    nmwrr   affidavits   unfifr 


89  appears  to  be  an  exception  to  this  Rule. 

As  to  motions  to  set  aside  awards,  see  Rule  363. 

The  Rule  has  no  application  to  motions  in  criminal  proceedings: 
Rule  4,  such  as  motions  to  quash  convictions;  as  to  these  the  prac- 
tice in  force  before  the  Jud.  Act  still  applies. 

This  Rule  forbids  the  granting  of  a  rule  to  shew  cause  where  an 
application  is  made  in  the  County  Court  against  the  judgment  of  a 
County  Court  Judge  who  tried  the  case  without  a  jury:  Williams  v. 
Crow,  10  Ont.  App.  301. 

In  Re  City  of  Toronto,  Leader  Lane  Arbitration,  13  P.  R.  166,  it  was 
held  that  a  motion,  on  which,  before  the  Rules,  no  one  but  the  appli- 
cant was  entitled  to  be  heard,  may  under  this  Rule  Be  made  ex  parte. 

Motions  to  quash  by-laws.  —  In  Hetcison  v.  Pembroke,  6  Ont.  170, 
Rose,  .T.,  held  that  in  motions  to  quash  by-laws  the  authority  to 
make  the  motion  was  not  derived  from  the  Rules,  but  from  s.  334 
of  46  Viet.  c.  18,  and  by  that  section  the  procedure  was  to  be  by 
rule  nisi,  more  especially  since  46  Viet.  c.  18,  s.  334,  was  passed  after 
The  Judicature  Act  and  Rules.  After  that  decision  the  Revised 
Statutes  re-enacted  the  provisions  of  above  sec.  334  (R.  S.  O.  1887, 
c.  184,  s.  332),  but  the  Con.  Rules  passed  subsequently  to  the  Statutes 
again  repeated  the  above  Rule  356.  It  was  therefore  held  in  Re 
Peck  &  Amcliasburg,  12  P.  R.  664,  that  on  motions  to  quash  by-laws 
the  practice  was  derived  not  from  the  statute  but  from  the  Rules, 
and  such  motions  were  therefore  no  longer  to  be  by  rule  nisi,  but 
by  notice  of  motion  under  Rule  356;  Re  Colewutt  v.  Colchester,  13  P. 
R.  253;  and  this  practice  has  since  been  settled  by  the  terms  of 
The  Municipal  Act,  R.  S.  O.  c.  223,  s.  378.  Under  that  Act  the 
notice  of  motion  to  quash  must  be  served  7  clear  days  before  the 
day  on  which  the  motion  is  to  be  made:  R.  S.  O.  c.  223,  s.  378  (2). 

The  Court  has  no  power  under  Rule  353  to  shorten  this  period 
of  7  clear  days,  as  it  is  fixed  by  the  Statute,  and  the  powers  given 
by  Rule  353  only  extend  to  periods  of  time  fixed  by  the  Rules:  Re 
Sweetman  and  Gosfleld,  13  P.  R.  293.  By  analogy  to  the  case  of  a 
writ  of  summons  it  would  seem  that  Rule  349,  providing  for  the 
hours  for  effecting  certain  services  does  not  apply  to  the  service 
of  the  notice  of  motion,  it  being  first  proceeding  in  the  matter:  Rule 
340. 

A  notice  not  sufficient  under  R,c{  Peck  find  Amelia  sburg,  supra, 
was  held  to  have  been  waived  by  demanding  affidavits,  and  obtain- 
ing an  enlargement  of  the  motion:  Re  FarUnyer  and  Morrtebury,  9 
C.  L.  T.  109. 

Evidence  on  Motions.  —  See  Rules  489,  et  seq. 

Affidavits  to  be  read  in  support  of  a  notice  of  motion  must  be 
filed  before  the  notice  is  served:  Rule  524.  Affidavits  in  answer  to 
a  motion  must  be  filed  before  they  can  be  read,  but  not  necessarily 
filed  the  day  before,  as  was  formerly  the  practice  in  Chancery. 

Where  a  party  obtained  an  enlargement  on  terms  to  file  affidavits, 
but  did  not  comply  with  the  terms,  he  was  not  allowed  to  read  the 
affidavits:  Campbell  v.  Martin,  11  P.  R.  509. 
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A  party  to  a  motion  may  read  in  support  of  his  own  case,  the  Rule  307. 
affidavits  filed  by  his  opponent:  Re  Margetson,  1897,  2  Ch.  314;  7X5 
L.  T.  805. 

As  to  proof  of  service  where  the  opposite  party  does  not  appear, 
see  Seear  v.  Webb,  25  Ch.  D.  84,  and  note  to  Rule  524. 

Renewal  of  Motion  after  Dismissal.—  See  note  to  Rule  355. 

Motion  by  Person  not  a  Party.—  A  notice  of  motion,  other  than 
a  notice  which  originates  proceedings,  can  ordinarily  only  be  given 
by  a  party:  Re  Knight,  32  Sol.  Jour.  166;  but  see  the  special  pro- 
visions of  Rules  358  and  920.  An  application  by  a  person  not  a 
party  should  ordinarily  be  made  by  petition. 

Length  of  Notice.—  See  notes  to  Rules  348  and  310. 


357.  If  satisfied  that  the  delay  caused  by  proceeding 
by  notice  of  motion  might  entail  serious  mischief,  the  Court 
or  a  Judge  may  make  any  order  ex  parte,  upon  such  terms 
as  may  seem  -just.  Con.  Rule  527.  p<*rte  <«•» 

J  be  made. 

Compare  Eng.  (1883)  R.  698. 

As  to  what  motions  are  ex  parte,  see  Dan.  Pr.  5tfi  ed.,  1441,  1909. 

Where  the  opposite  party  though  not  served  with  a  notice  of 
motioii  nevertheless  appears  upon  the  motion,  he  is  entitled  to  be 
heard,  and  the  motion  should  not  in  that  case  be  entertained  ex 
parte:  McLeod  v^  Noble.  24  Ont.  App.  459. 

No  order  of  any  moment  should  be  made  ex  parte  except  in  a  case 
of  emergency:  Thomas  v.  Storey,  11  P.  R.  417.  An  ex  parte  order 
is  always  taken  at  the  peril  of  the  party,  and  is  liable  to  bo  moved 
against,  if  improperly  made,  or  if  material  facts  are  suppressed 
on  th«-  hearing  of  it:  Sturgeon  v.  Hooker,  1  De  G.  &  S.  484;  Re  Gvdye, 
1«>  Beav.  254;  Carticright  v.  Hinds,  3  Ont.  384;  Hynes  v.  Flulier,  4 
Ont.  60;  Rep.  of  Peru  v.  Dreyfus,  55  L.  T.  802;  S&hmitten  v.  Faulks, 
W.  N.  1893,  64;  Re  McCarthy,  Pepler  &  Co.,  15  P.  R.  261. 

Motions  for  leave  to  appeal  from  a  report:  Hamilton  v.  Tweed,  9 
P.  R.  448;  to  stay  execution:  Grand  Trunk  Ry.  Co.  v.  Ont.  &  Quebec 
Ry.  Co.,  9  P.  R.  420:  to  dismiss  an  abandoned  appeal:  Ormerod  v. 
Bleasdale,  54  L.  T.  343;  or  under  Rule  485;  Hooey  v.  Gilbert,  12  P.  R. 
114,  118,  should  not  be  made  ex  parte. 

A  motion  for  leave  to  effect  substituted  service  of  a  notice  of 
motion  is  ex  parte:  Hamilton  v.  Davies,  W.  N.  1880,  82. 

An  ex  parte  order  for  the  examination  of  a  witness  dangerously 
ill  wras  upheld  as  being  in  accordance  with  the  former  Chancery 
practice:  Baker  v.  Jackson,  10  P.  R.  624. 

Where  the  party  moving  does  not  appear,  the  motion  is  called 
an  abandoned  motion.  As  to  costs  in  such  case,  see  notes  to  Rule 
348. 

As  to  moving  against  ex  parte  orders,  see  Rule  358  and  notes. 

Service  of  Ex  Parte  Orders.  —  Ex  parte  orders  should  be  served  as 
soon  as  possible:  Church  v.  Marsh,  2  Ha.  652;  Dan.  Pr.,  5th  trd., 
1436.  An  order  made  on  a  motion  on  which  _a  party  affected 
appeared,  does  not  necessarily  require  to  be  serve?!  on  such  party: 
Farden  v.  Richter,  23  Q.  B.  D.  124;  see  also  Hopton  v.  Robertson, 
23  Q.  B.  D.  126  (n);  and  Cranston  v.  Blair,  15  P.  R.  167;  except 
orders  setting  aside  proceedings  which,  though  made  on  notice, 
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against 


Rule  353.  must  be  served  promptly,  or  they  will  be  deemed  to  have  been 
abandoned:  Molsons  Bank  v.  Dillabaugh,  13  P.  R.  312;  but  see  Kelly 
v.  Wade,  14  P.  R.  66. 

Costs.—  Ordinarily  costs  should  not  be  awarded  on  an  ex  parte 
i...  -  ,  "  Mien,  14  P.  R.  84. 

358.  A  party  affected  by  an  ex  parte  order,  [or  any 
party  who  has  failed  to  appear  on  an  application  through 
accident,  or  mistake,  or  insufficient  notice  of  the  applica- 
tion], may  move  to  rescind  or  vary  the  order  before  the 

/£  i'f\.  £4~6~  Judge  or  officer  who  made  the  same,  or  any  Judge  or  offi- 
cer having  jurisdiction,  within  four  days  from  the  time 

I  J  *  H9>i  wnen  the  order  comes  to  his  notice,  or  within  such  further 
time  as  the  Court  or  a  Judge  may  allow,  and  whether  the 

/  tbJ  Q  .  o  L  .  order  has  been  acted  upon  by  the  party  issuing  it  or  not. 
Con.  Kule  536.  Eules  of  1  Jan.,  1896,  1454. 

This  Rule  was  passed  in  1888  to  meet  the  objections  and  diffi- 
culties raised  in  Ryan  v.  Canada  Southern-  Ry.  Co.,  10  P.  R.  535; 
McNabb  v.  Oppenheimer,  11  P.  R.  214,  and  Tay  lor  v.  Sisters  of  Char- 
ity, 76.  496;  see  Hughes  v.  Field,  9  P.  R.  127. 

See  also  Boyle  v.  Sacker,  39  Ch.  D.  249. 

The  passage  in  brackets  is  the  amendment  made  by  former  Rule 
1454.  It  expresses  the  decision  in  Flett  v.  Way,  14  P.  R.  123,  on  the 

point. 

In  Reid  v.  Trimmer,  9  C.  L.  T.  391,  it  was  held  that  where  an 
order  was  made  after  an  enlargement  had  been  refused,  and  the  op- 
posing party  had  no  material  in  answer  to  the  motion,  the  ordi-v 
was  not  an  ex  parte  one,  and  a  motion  against  it  should  be  by  \v;:y 
of  appeal. 

(This  Rule  does  not  apply  to  ex  parte  orders  for  arrest  in  rc> 
to  which  special  provision  is  made  by  Rule  1047:  Jury  v.  Jury.  16 
P.  R.  375. 

"  Party  affected."—  Where  a  garnishee  does  not,  pursuant  to  Rule 
920,  bring  to  the  notice  of  the  Court  the  claim  of  a  third  party,  such 
third  party  is  a  "party  affected."  within  this  It,ulc:  Parker  v.  JA-- 
nicain,  16  P.  R.  555;  17  P.  R.  84. 

"  \Party>  failing  to  appear  through  accident,  mistake,  etc."—  See  Flett 
v.  Way,  14  P.  R.  122;  Cousins  v.  Cronk,  17  P.  R.  348. 

All  ex  parte  orders  nrp  prri^uln  nctetn.ti*-  KJ>.  McCarthy,  Pepler  t(  Co.. 


15  P.  R.  261.    See  also  notes  to  Rule  357. 

On  an  application  under  this  Rule  a  Judge  or  the  Master  in  Cham- 
bers has  power  to  re-consider  a  matter  which  has  been  brought 
before  him  ex  parte,  and  to  receive  additional  evidence  both  for  and 
against  the  order  impeached:  Flett  v.  Way,  14  P.  R.  123;  and  an 
ex  parte  order  so  brought  up  for  reconsideration  will  not  stand 
or  fall  upon  the  sufficiency  of  the  affidavits  on  wliich  it  was  made: 
Calms  v.  Airth,  16  P.  R.  100. 

The  motion  to  rescind  or  vary  may  be  supported  or  opposed  by 
matter  not  before  the  Judge  or  officer  when  the  oflder  was  made. 
The  motion  is  not  nn  nnnpnl.  hnt  is  n  substantive  motion,  and  the 
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not   alone  whether  the_order  should  have  been  made,  Rides 


EuT  whether,   hnving  been 


nirs  or  position  oT^he  parties  be  rescmdsfc 


,  15  P.  R.  <&',  Cairna  v.  Airth,  imd  Cousins  v 


CronTc,  supra. 

But  the  right  of  the  party  supporting  the  order  to  go  into  fur-  I 
ther  evidence,  will  not  prevent  the  order  from  being  set  as  «£  if  *  I 
should  appear  that  there  was  not  a  fair  disclosure  of  all  mat. 
facts  at  the  time  the  order  was  obtained. 

Where   costs    were   awarded    against    a   non-appearing    defendant 


17  P.  R.  348. 

359.  Where  an  infant  is  concerned,  no  order  dispens-  .^ 
ing  with  payment  of  money  into  Court  is  to  be  made  with-  £e  notified. 
out  notice  to  his  guardian  ad  litem.  Con.  Kule  528. 


360.  If  on  the  hearing  of  a  motion  or  other  applica- 
tion,  it  appears  that  any  person  to  whom  notice  has  not  been  ,ewed 
given  ought  to  have  had  notice,  the  Court  or  Judge  may 
either  dismiss  the  motion  or  application,  or  adjourn  the 
hearing  thereof  in  order  that  notice  may  be  given,  upon 
such  terms  as  may  seem  just.    Con.  Rule  529. 

Same  as  Eng.  (1883)  R.  701. 

361.  The  plaintiff  may,  [without  leave],  serve  a  no- 
tice  of  motion  for  an  injunction,  and  may,  by  leave  of  the 
Court  or  a  Judge  to  be  obtained  ex  parte*  serve  any  [other] 
notice  of  motion,  upon  any  defendant  with  the  writ,  or  at 
any  time  after   service   of   the   writ    and  before  the  time 
limited  for  appearance  of  such  defendant;  [and  any  notice 
of  motion  may  be  served  on  the  plaintiff  by  any  other  party 
at  any  time  after  service  of  the  writ  upon  such  other  party]  . 
Con.  Eules  533  and  1134  and  Rules  23  June,  1894,  1368. 

Eng.  (1883)  R.  704,.  has  not  the  words  in  brackets. 

The  last  clause  in  brackets  is  from  former  Con.  Rule  1134  (similar 
to  Eng.  (1883)  R.  062),  which,  however,  provided  that  notice  of 
motion  by  a  defendant  may  be  served  at  any  time  after  appearance 
by  the  defendant. 

The  above  Rule  361  makes  a  distinction  between  notices  of  mo- 
tion for  an  injunction  and  other  notices  of  motion,  authorizing  the 
former  to  be  served  before  appearance,  without  leave,  but  requiring 
leave  for  such  service  in  the  case  of  other  notices  of  motion.  The 
English  Rule  requires  previous  leave,  in  all  cases  in  which  notice  is 
served  before  the  time  limited  for  appearance,  but  the  corresponding 
Irish  Rule  was  held  in  French  v.  Colles,  17  L.  R.  Ir.  238,  not  to  apply 
to  injunction  motions. 
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Where  an  affidavit  was  sworn  before  the  issue  of  the  writ,  an  in- 
junction was  granted  ex  parte  on  the  undertaking  of  counsel  to  have 
the  affidavit  re-sworn  and  filed:  Green  v.  Prior,  W.  N.  1886,  50. 

Under  the  Eng.  (1883)  R.  704,  it  was  intimated  that  leave  to 
serve  notice  of  motion  with  the  writ  could  not  be  given  where  the 
defendant  was  out  of  the  jurisdiction  until  an  appearance  had  been 
entered:  Manitoba  &  N.  W.  Land  Co.  Corporation  v.  Allan,  1893,  3  Ch. 
432;  sea  quwre  in  Ont.,  and  see  Hersey  v.  Young,  W.  N.  1894,  18, 
where  leave  was  given,  without  prejudice  to  what  might  arise  there- 
after. 

Where  leave  is  given,  that  fact  should  be  stated  in  the  notice  of 
motion:  Dawson  v.  Beeson,  22  Ch.  D.  504;  and  see  notes  to  Rule  310. 
An  objection  that  leave  to  serve  short  notice  should  not  have  been 
given  cannot  be  successfully  urged  as  a  preliminary  objection: 
Mander  v.  Falcke,  1891,  3  Ch.  408;  65  L.  T.  454. 

362.  A  notice  of  motion  to  set  aside  a  proceeding  for 
irregularity  must  specify    clearly    the    irregularity  com- 
plained of  and  the  several  objections  intended  to  be  in- 
sisted on.     Con.  Rule  534. 

Taken  from  Chy.  O.  277,  and  Rules  T.  T.  1856,  107. 

This  Rule  is  to  the  same  effect  as  Eng.  (1883)  R.  1039,  and  is  in 
accordance  with  the  former  Chy.  Practice:  see  Poole  v.  Poole,  2  Chy. 
Ch.  379;  Dvnvlly  v.  Jones,  4  Chy.  Ch.  48;  O'Reilly  v.  Moore,  1  C,  L. 
T.  565. 

It  may  be  sufficient  if  the  notice  refers  to  grounds  of  irregularity 
appearing  in  the  affidavits.  Where  an  irregularity  complained  .of, 
was  not  thus  specified,  the  motion  was  dismissed,  though  the  irregu- 
larity was  proved:  Dominion  S.  &  I.  Co.  v.  Kilroy,  12  P.  R.  19;  see 
also  Blain  v.  Blain,  9  P.  R.  269;  and  Petty  v.  Daniel,  34  Ch.  D.  172; 
Wright  v.  Wright,  13  P.  R.  268;  and  Vansickle  v.  Boyd,  14  P.  R.  469, 
in  the  note  to  Rule  516,  where  an  irregularity  in  an  affidavit  was  held 
to  be  waived,  objection  not  having  been  taken  as  required  by  this 
Rule. 

A  party  moving  against  an  irregularity  mus€  himself  be  regular, 
and  is  not  entitled  to  any  indulgence:  Scott  v.  Burnham,  3  Chy.  Ch. 
399;  Waterous  v.  Farran,  6  P.  R.  31;  Poole  v.  Poole,  2  Chy.  Ch.  379; 
Donelly  v.  Jones,  4  Chy.  Ch.  48;  he  must  move  promptly:  Miller  v. 
Miller,  9  U.  C.  L.  J.  132;  and  before  taking  a  fresh  step  in  the 
action:  Manning  v.  Birely,  2  C.  L.  J.  331;  Larkin  v.  Armstrong,  1  Chy. 
Ch.  31;  Mulkdrn  v.  Doerks,  51  L.  T.  429;  Fry  v.  Moore,  23  Q.  B.  D. 
395;  or  making  any  demand  respecting  the  alleged  irregular  proceed- 
ings which  would  put  the  opposite  party  to  expense:  Carpenter  v. 
Hamilton,  2  Chy.  Ch.  282;  Bennett  v.  O'Meara,  2  Chy.  Ch.  167;  Re 
Farlfoiger  and  Morrisburg,  9  C.  L.  T.  109;  or  he  may  be  held  to  have 
waived  the  irregularity;  but  see  Hunt  v.  Worsfleld,  1896,  2  Ch.  224; 
74  L.  T.  456,  where  North,  J.,  refused  to  follow  Mutkern  v.  Doerks. 

Proceedings  that  are  merely  irregular  are  valid  until  set  aside, 
but  a  nullity  has  no  effect  whatever:  Fuller  v.  McLean,  8  P.  R.  549. 

363.  Every  notice  of  motion  by  way  of  appeal  from 
or  to  set  aside  an  award  shall  specify  the  grounds  intended 
to  be  insisted  on.      Con.  Rule  535. 

See  Rule  of  T.  T.  1858,  535. 
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364.  Motions  and  other  matters  to  be  heard  in  Court, 
except  ex  parte  applications,  shall  be  set  down  for  argu-  Setting' 
ment  in  the  [Registrars'  office,  on  pracipe,  at  latest  on  the 

day  before  the  day  of  argument,  unless  the  Court  other- 
wise orders.  A  list  of  the  cases  so  set  down  shall  be  posted 
up  in  a  convenient  place  not  later  than  the  day  before  the 
day  for  which  the  same  are  so  set  down,  and  a  copy  shall  down. 
be  furnished  to  the  Kegistrar  or  other  officer  who  is  to  at- 
tend the  sittings  of  the  Court.  Con.  Kule  537,  541. 
Kules  23  June,  1894,  1338.  Kules  of  1  Jan.,  1896,  1455. 

365.  A  special  case  shall  be  set  down  to  be  heard,  and  special 
notice  thereof  given  to  the  opposite  party  six  clear  daysjjgtttag 
before  the  day  on  which  it  is  to  be  heard;  and  a  copy  of 

the  special  case  shall  be  left,  at  the  time  of  the  setting 
down,  for  the  use  of  the  Judge.     Rules  23  June,  1894, 
1341;  Rules  of  1  Jan.,  1896,  1456. 
See  Eng.  (1883)    R.  391. 

(ii)  Applications  at  Chambers. 

The  matters  which  may  be  disposed  of  in  Chambers  are  too 
numerous  to  specify  in  detail.  Some  of  them  are  enumerated  in  the 
notes  to  Rule  366.  Those  applications  which  may  be  entertained  by 
the  Master  in  Chambers,  and  Local  Judges  and  Mn  0*01*0  a  TO 
Kflpfifipfi  i*1  ft-ii-i-p-*  4-^  45.  and  49. 

A  Judge  has  jurisdiction  to  make  any  order  which  can  be  made  in/ 
Chambers,  when  sitting  in  his  private  room:  Hartmont  v.  Foster,  8| 
Q.  B.  D.  82. 

366.    The  following  applications  shall  be  disposed  of  Business  to 

>^i          -•  be  trans- 

m  Chambers:  acted  m 

Chambers. 

1.  For  the  sale  of  the  estates  of  infants,  under  chapter 

1$?  the  Revised  Statutes  of  Ontario,  1887. 

Now  Chapter  168. 

2.  As  to  the  guardianship,  maintenance,  and  advance- 

ment of  infants; 

3.  For  the  administration  of  estates  upon  motion,  with- 

out action; 

4.  Relating  to  the  conduct  of  actions  or  matters; 

5.  As  to  matters  connected  with  the  management  of 

property; 
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Rule  366.        6.  For  the  payment  into  Court  of  moneys  by  a  party 
desiring  to  make  such  payment  ; 

7.  To  vacate  certificates  of  Us  pendens  under  53  Yic- 

torije,  c.  33. 

Now  R.  S.  O.  c.  51,  ss.  97-100. 

8.  Such  other  matters  as  the  Court  thinks  may  be  more 

conveniently    disposed    of    in    Chambers    than    in 
Court.     Con.  Kule  542. 

Additional  Cases  to  which  Jurisdiction  in  Chambers 
extends:— The  jurisdiction  in  Chambers  extends  to  other  matters,  in 
addition  to  the  business  enumerated  in  Rule  3(30,  e.g.: — 

Applica-          1.  Summary  applications  to  set  aside  fraudulent  conveyances  by 
tiontoset    execution   debtors:  Rule  1015;  or   for  sale  of  equitable  interests  of 
ulent/con? "execution   debtors   in  lands:   Rule   1010.     Applications   of   this   kind 
yeyancesby  could  formerly  only  be  made  to  a  Judge:  Queen  v.  Smith,  1  P.  R.  429; 
judgment    but  now  the  Master  in  Chambers,  Local  Judges,  and  Local  Masters, 
debtors.       appear  to  have  jurisdiction.     Formerly  in  such  cases  the  application 
was  made  for  an  order  nisi:  Wark  v.  Moulton,  7  P.  R.  144,  but  now 
the  proper  mode  of  procedure  is  to  serve  a  notice  of  motion:  Rules 
350,  348.     Substituted  service  of  the  notice  on  an  absconding  execu- 
tion  debtor  may   be  allowed:  Dolson  v.   Marshall,   9  P.   R.   1.     The 
debtor  may  be  ordered  to  pay  the  costs  of  an  application  for  sale: 
Watts  v.  Hobson,  7  P.  R.  334. 

Motions  for     2.  Motions  for  judgment  in  ordinary  mortgage  actions,  for  sale,  or 

!n^ort?t:  foreclosure,    or   for   redemption,    where   infants    are    concerned:    see 

gage  cases.  Rule  595.     The  Master  in  Chambers,  Official  Referees  when  sitting 

for  him,  and  Local  Judges,  and  in  the  cases  mentioned   in  Rule  49 

the  Local  Masters,  have  jurisdiction  to  entertain  such  applications. 

Partition.  3.  Motions  for  judgment  by  adult  parties,  in  partition  proceedings, 
under  Rules  950,  957;  motions  of  this  kind  cannot  be  entertained  by 
the  Master  in  Chambers:  Re  Arnott,  Chdttcrtun  v.  Chattcrton,  8  P.  R. 
39;  but  are  in  certain  cases  within  the  jurisdiction  of  the  Local 
Masters,  but  not  of  the  County  Court  Judges,  (except  under  Rule 
47),  unless  they  be  also  Local  Masters:  see  Rule  45,  which  in  effect 
limits  the  jurisdiction  of  the  County  Court  Judges,  who  are  ~not 
Masters,  to  that  exercised  by  the  Master  in  Chambers. 

Adrninis-         4.  Motions    for   judgment    on    summary    applications    for   adminis- 
tration,      tration,  may  also  be  made  in  certain  cases,  if  unopposed,   to  Local 
Masters,  under  Rule  947,  and  also  to  the  Master  in  Chambers,   and 
County  Judges  who  are  not  Local  Masters:  Rules  42,  45,  944;  but  if 
opposed,  their  jurisdiction  is  excluded  under  Rules  42  and  947   (2). 

As  to  procedure  on  motions  for  administration,  see  Rule  944,  et  seq., 
and  notes. 

For  judg-        5.  Motions  for  judgment  after  appearance  to  a  specially  indorsed 
me,nt  "nder  writ,  under  Rule  003;  and  motions  for  judgment  under  Rule  010;  see 
notes  to  those  Rules. 

To  convey       ^-  Applications  to  enable  the  owner  of  land,  to  convey  free  from 
free  from     the  dower  of  his  wife,  under  R.  S.  O.  c.  104,   ss.  9,  10,  and  11;  R.e 
dower.         Eagles,  7  P.  R.  241;  Re  Campbell,  25  Gr.  187,  480;  but  it  seems  pro- 
bable that  applications  of  this  kind  can  only   be  entertained  by  a 
Judge  as  a  persona  designate. 
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7.  Applications  to  appoint,  or  to  dispense  with  the  appointment  of,  Rule  366. 
a  person  to  represent  the  estate  of  a  deceased  person  under  Rule  194;  To  appoint 
but  not  to  appoint  an  administrator  ad  litem  anrfer  Rule  195.     The  ^"JJ?*6 
Master   in  Chambers,  Official   Referee  sitting  for  him,  and  County  pointment 
Court  Judges,  and  Local  Masters  xrhen  acting  under  Rule  49,  have  of,  repre- 
jurisdiction  to  entertain  such  applications  under  Rule  194:  Collver  ^.J|^jj^« 
Sicayzie,  8  P.  R   42. 

8    Applications  for  writs  of  habeas  corpus  may  be  made  to  a  Judge  HabeaH 
in  Chambers:  R.  S.  O.  c.  83;  Re  Paton,  4  Or.  147.     As  to  whether  a  c 
Judge  can  in  Chambers  rescind  his  own  order  for  a  writ  of  habeas 
corpus,  or  quash  the  writ  itself  on  the  ground  that  it  issued  impro- 
vidently,  see  Re  Ross,  3  P.  R.  301.    The  Master  in  Chambers,  and 
Local  Masters,  cannot  entertain  applications  of  this  kind:  Rules  42, 
49;  nor  Local  Judges,  unless  Rule  47  applies;  see  Rules  45,  47. 

9.  Applications  to  declare  a  person  a  lunatic  under  R.  S.  O.  c.  65,  For  declar- 
s.  8;  Re   Paton,    1    Chy.    Ch.    192;    Re   Fleming,    13    C.    L.    J.  197;  f™*°f 
Re  Kelly,  6  P.  R.  220,  or  for  a  commission  de  lunatico:  Re  Stuart,  4 
Gr.  44. 

Applications  of  this  kind  can  only  be  made  before  a  Judge:  see 
Rule  42  (5) ;  but  where  an  order  has  been  made  declaring  the  lunacy,    ' 
the  Master  in  Chambers  has  jurisdiction  to   entertain   applications 
respecting  the  property  of  the  lunatic,  under  R.  S.   O.  c.  65,  s.  11, 

Gt    86Q. 

The  supposed  lunatic  is  entitled  to  notice  of  the  application: 
Re  Miller,  1  Chy.  Ch.  215,  unless  the  Court  on  proper  evidence  of  its 
being  dangerous,  or  useless,  to  serve  him,  dispenses  with  service: 
Re  Newman,  2  Chy.  Ch.  390;  Re  Mem,  /&.,  429. 

The  custody  of  the  lunatic  need  not  be  interfered  with,  unless  it  is 
shewn  that,  in  the  interest  of  the  lunatic,  it  should  be:"  Be  Clark,  14 
P.  R.  370.  Where  the  custody  of  the  lunatic  was  the  only  object  of 
a  motion  for  a  declaration  of  lunacy,  and  it  was  not  thought  proper 
to  alter  the  existing  custody,  a  declaration  was  refused,  though  there 
was  no  doubt  about  the  lunacy:  Ib. 

A  husband  of  a  married  woman  lunatic  has  no  absolute  right  to  be 
appointed  the  committee  of  her  person  either  solely  or  jointly:  Re 
Davy,  1892.  3  Ch.  38. 

The  rights  of  creditors  against  the  property  of  a  lunatic  will  not 
be  interfered  with  by  the  Court  until  an  order  has  been  made  shew- 
ing that  the  Court  has  taken  control  of  the  lunatic's  estate:  Re 
Clarke,  1898,  1  Ch.  336.  After  the  estate  has  so  become  subject  to 
the  control  of  the  Court,  it  cannot  be  seized  under  an  execution;  but 
the  execution  creditor  is  entitled  upon  application  to  be  paid  out  of 
it,  subject  to  the  maintenance  of  the  lunatic,  but  not  of  the  lunatic's 
wife:  Re  Winkle,  1894,  2  Ch.  519.  The  maintenance  of  the  lunatic 
is  a  first  claim  both  on  the  capital  and  income  of  his  estate  under 
the  control  of  the  Court:  Re  PlendOrleith,  1893,  3  Ch.  332. 

Applications  in  Chambers,  to  whom  to  be  made: —  When 

Applications  proper  to  be  made  in  Chambers,  but  which  are  ex-  Cambers 
eluded  from  the  jurisdiction   of  the   Master   in   Chambers,    Official  has  no  jur- 
Referees,  Local  Masters,  and  County  Court  Judges,  acting  under  Rule  isdiction, 
45,  may  be  made  before  a  Judge  of  the  High  Court  in  Chambers,  ^"kg8 
and  under  Rule  47  to  a  County  Court  Judge.    A  Judge  sits  in  Cham-  brought 
bers  on  Monday  and  Friday,   at  Toronto,  in  each  week  (except  in  before  a 
vacation,  when  special  arrangements  are  made).  Judge. 
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Matters 
not  to  be 
unneces- 
sarily 
brought 
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Judge. 

Sale  of 
infants' 
estates. 


Guardian- 
ship of 
infants. 


Kule  366.  Applications  which  can  be  made  in  Chambers  should  be  made 
there,  and  not  in  Court:  Moffatl  v.  Ruddle,  4  Gr.  44;  Anon.,  Ib.,  61; 
or  the  costs  may  be  refused:  Murney  v.  Courtney,  16  Gr.  52;  or  tallow- 
ed only  as  of  a  motion  in  Chambers:  King  v.  Connor,  10  Gr.  364. 

As  to  the  adjournment  of  motions  from  Chambers  to  Court,  and 
vice  versa,,  see  Rule  367. 

The  Master  in  Chambers,  County  Court  Judges,  or  Local  Masters, 
may  refer  matters  proper  for  the  decision  of  a  Judge  of  the  High 
Court  to  a  Judge  of  the  High  Court:  see  Rules  44  and  45  (2). 

Matters  coming  before  any  officer  of  the  Court  having  jurisdiction 
in  Chambers,  should  not  be  referred  to  a  Judge  because  the  parties 
desire  it,  but  only  when  the  officer  can  certffy  that  it  is  a  proper  case 
to  be  heard  before  a  Judge;  and  matters  improperly  referred  to  a 
Judge  will  not  be  entertained:  Hughes  v.  Rces,  9  P.  R.  86. 

Sale  of  Infants'  Estates. — As  to  the  mode  of  proceeding  for  sale 
of  infants'  estates,  see  R.  S.  O.  c.  168,  ss.  3,  4,  and  Rule  962,  et  scq., 
and  notes. 

Guardianship,  and  Maintenance,  etc.,  of  Infants.— As  to  the 

mode  of  proceeding  for  appointment  of  guardians,  see  Rule  !HJ4. 

Opposed  applications  respecting  the  guardianship  of  the  person,  or 
property,  of  infants,  are  excluded  from  the  jurisdiction  of  the  Master 
in  Chambers:  see  Rule  42  (10),  and  also  from  that  of  the  Local 
Judges:  Rule  45;  and  Local  Masters:  Rule  49.  The  authority  of  the 
High  Court  is  not  excluded  by  R.  S.  O.  c.  168,  ss.  11-13:  Re 
Standard,  1  Chy.  Ch.  15. 

Applications  respecting  the  custody  of  infants  under  R.  S._Q.  c. 
168,  s.  1,  may  be  made  to  a  Judge  in  Chambers:  see  Re  Davis,  3^3hy. 
Ch.  277;  Re  Keith,  7  P.  R.  138;  Re  Eves,  15  Gr.  580;  Re  Murdoch,  9 
P.  R.  132;  Re  Smith,  8  P.  R.  23;  Re  Scott,  Jb.,  58;  Re  Furffuaon,  Ib., 
556;  but  not  to  the  Master  in  Chambers:  see  Rule  42  (7);  nor  (subject 
to  Rule  47)  to  the  Local  Judges:  Rule  45;  nor  to  the  Local  Masters: 
Rule  49. 

Injunctions,  and  Receivers. — See  notes  to  Jud.  Act,  sec.  58  (9). 

Appeals  from  the  Master  in  Chambers,  Local  Masters,  County 
Court  Judges,  or  Official  Referees,  when  exercising  the  jurisdiction 
of  the  Master  in  Chambers:  Rule  767;  and  also  appeals  from  the 
taxation  of  costs:  Rule  774,  may  now  be  brought  before  a  Judge  in 
Chambers. 

Motions  to      Motions    to   Commit. — Motions    to     commit    for    contempt,    by 

commit.       reason  of  disobedience  of  an  order  in  Chambers,  or  a  prcecipe  order, 

may  be  made  in  Chambers,  but  where  the  disobedience  is  of  a  Court 

order,  the  motion  should  be  made  in  Court:  Verral  v.  Hardy,  9  C.  L. 

T.  310,  following  Klein  v.  Union  Fire  Ins.  Co.,  3  C.  L.  T.  601. 

And  so  also  it  should  be  made  in  Court,  where  the  object  is  to 
commit  a  stranger  to  the  action  for  contempt  in  interfering  with  the 
due  course  of  justice:  SouthtcicTc  v.  Hare,  15  P.  R.  331.  Such  a 
matter  is  to  be  dealt  with  as  a  criminal  matter,  not  affected  by  th*» 
practice  and  procedure  under  the  Con.  Rules:  7b.;  and  see  Seaward  v. 
Paterson,  1897,  1  Ch.  545;  76  L.  T.  215;  and  notes  to  the  Jud.  Act, 
sec.  72. 


Injunc- 
tions, and 
receivers. 

Appeals. 
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36*7.    The  Court  may    adjourn    for    consideration  in 
Chambers  any  motion  or  matter  brought  before  it  [which  Mat~ters 
should  have  been  brought  on   in    Chambers    or]    which,  may  be 
though  properly  brought  on  in  Court,  may,  in  the  opinion  from  com  t 
of  the  Court,  be  disposed  of  more  conveniently  in  Cham-  beS,  and 
bers;  and  any  motion  or  matter  brought  on  in  Chambers  vice  versa- 
may  similarly  be  adjourned  into  Court  from  Chambers  by 
the  Judge  or  officer  before  whom  the  same  is  brought  on; 
and  any  such  adjournment  shall  be  subject  to  such  order 
as  to  costs  or  otherwise  as  may  seem  just.     Con.  Rule  548, 
amended. 

Taken  from  Chy.  O.  203.  The  words  in  brackets  are  new,  and 
extend  the  original  Rule  "to  all  motions  which  are  not  brought 
before  the  proper  tribunal.  Query,  whether  a  Judge  in  Chambers 
can  refer  matters  properly  before  him  to  a  Divisional  Court:  see 
Hood-Barrs  v.  Cathcart,  72  L.  T.  184;  and  see  Jud.  Act,  s.  65  (2). 

368.  A  Judge  sitting  in  Chambers  may  exercise  the  Judge  in 
same  power  and  jurisdiction,   in  respect  of  the  business  mayUexerS 
brought  before  him,  as  is  exercised  by  the  Court;  all  orders  ofcourt?rs 
made  by  a  Judge  in  Chambers  shall  have  the  force  and  an^g°f 
effect  of  orders  of  the  Court;  and  all  or  any  of  the  powers,  the  Master. 
authorities,  and  jurisdictions,  given  to  a  Master  by  any 

Act  now  in  force,  or  by  any  Rule  of  Court,  may  be  exer- 
cised by  a  Judge  in  Chambers.    Con.  Rules  549  and  547. 

Taken  from  Chy.  O.  200,  210. 

For  the  general  powers  conferred  on  Masters  by  these  Rules,  see 
Rules  659-699. 

As  regards  the  conducting  of  sales,  settling  conveyances  and  investi- 
gating titles,  see  Rules  716-742. 

As  regards  the  appointment  of  receivers  and  committees  of  lunatics, 
and  passing  their  accounts,  see  Rules  759-766;  and  as  regards  actions 
for  foreclosure,  sale,  and  redemption,  see  Rules  744-758. 

Accounts  are  now  rarely  taken  in  Chambers,  except  in  infancy 
matters;  a  reference  to  the  Master  being  usually  directed. 

As  regards  proceedings  to  commit  for  non-production,  etc.,  see 
Rule  454  and  notes. 

369.  Unless  otherwise  directed  by  the  Judge  presiding 
in  Chambers,  ex  parte  and  unopposed  motions  shall  be 
heard  before  contested  motions  and  appeals.     New. 

10.  INTERIM  ALIMONY. 

370.  (1)  In  an  alimony  action,  the  defendant  may,  at 
any  time  before  the  statement  of  defence  is  due,  give  no- 

tice  in  writing  that  he  submits  to  pay  the  interim  alimony,  submits 
J.A.—  35 
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Rule  371.  and  costs,  as  demanded  by  the  plaintiff  in  the  indorsement 
on  the  writ;  and  in  that  case  no  order  shall  be  taken  ont 
until  there  has  been  a  default  in  payment;  and  in  case  of 
default,  affidavits  being  filed  verifying  the  indorsement 
and  notice  and  the  default,  an  order  for  payment  of  the 
sum  demanded  shall  be  issued  on  prcecipe.  Con.  Rule  738. 


to  pay 
interim 
alimony 
claimed. 


Procedure 
where 


(2)  The  defendant  may  give  notice  in  writing  that  he 
submftsnto  submits  to  pay  such  less  sum  as  he  may  deem  proper  and 
pay  a  less  may  name  in  his  notice. 

sum  than 

Saims.  (3)  Where  a  notice  has  been  so  served  and  the  plaintiff 

accepts  the  amount  therein  mentioned  as  sufficient,  the 
defendant  shall  pay  thereafter  the  sum  so  offered  as  interim 
alimony,  and  no  order  for  interim  alimony  shall  be  made 
until  there  has  been  default  in  payment. 

(4)  Where  a  notice  has  been  so  served,  the  plaintiff's 
interim  disbursements  may  be  taxed  without  order. 

(5)  Where  the  plaintiff  does  not  accept  the  amount  of- 
fered and  upon  motion  for  interim  alimony  it  is  found  that 
the  sum  so  offered  is  reasonable,  and  the  defendant  pays 
to  the  plaintiff  the  sum  so  offered,  no  order  for  interim  ali- 
mony shall  be  made  until  there  has  been  default  in  pay- 
ment.   Rules  of  1st  Jan.,  1896,  1477. 

When  the  order  is  authorized  to  be  issued  on  prcecipe,  the  officer 
in  whose  office  the  action  was  commenced  may  issue  it:  Rule  37. 

See  notes  to  Rule  371. 
interim          371.    An  application  for  interim  alimony  shall  not  be 

alimony.  ..  .,.    *•  ...  M ,,        ,   <.-. : =7= ; — ,.      "^ — ;; : ?— 

made  until  the  time  ior  delivering  the  deience  has  expired. 
Con.  Rule  530. 

Taken  from  Chy.  O.  489. 

Interim  Alimony. — For  form  of  indorsement,  on  the  writ,  of  a 
claim  for  interim  alimony:  see  Form  9  (fc).  If  the  indorsement  is 
omitted,  an  application  for  interim  alimony  may  be  made,  but  in  such 
case  it  will  only  run  fr9rn  the  dpte  of  the  ordpr;  and  no  pnsts  of  the 
motiolTwill  br'alffiweeT:  Peterson  v.  Peterson,  6  P.  R.  150. 

For  provisions  for  fixing  the  amount  so  as  to  avoid  a  motion,  see- 
Rule  370. 

The  application  may  be  made  at  any  time  after  the  statement"  of 
defence  has  been  filed:  Gorman  v.  Gorman,  before  Proudfoot,  V.C., 
20th  September,  1875;  or  after  the  time  for  delivering  it  has  expired: 
Peck  v.  Peck,  9  P.  R.  299;  unless  the  defendant  has  given  notice 
under  Rule  370,  and  has  not  made  default  in  payment  of  an  amount 
accepted  by  the  plaintiff  as  sufficient. 
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The    allowance  of    alimony  pendente    lite    depends  on  the  marital  Rule  371. 
relationship  between  the  parties    existing  de  facto,   and  _the__Court 
exercises  a  discretion   in   granting  or  withholding  alimony   pendant* 
lite,  which  is  regulator!  hy  thf>  firfnmsf  HUPPS  nf  nnnh  t**w  Walker  v. 
Walker,  10  P.  R.  633;  At  wood  v.  Atwood,  15  P.  R.  425;  16  P.  R.  50. 

It  is  allowed,  when  necessary,  for  the  maintenance  of  the  plaintiff:  Interim 
Soules  v.  Soules,  3  Gr.  113;  Thompson  v.  Thompson,  L.  R.  1  P.  &  D. 
553,  but  not  as  of  course;  the  relative  incomes  of  the  husband  and 
wife  may  be  considered  and  discretion  exercised  in  the  whole 
circumstances  of  the  case,  and  if  the  plaintiff  is  shewn  not  to  be  in 
need  of  support,  it  may  be  refused:  Bradley  v.  Bradley,  3  Chy.  Oh. 
329;  Smith  v.  Smith,  6  P.  R.  51;  Knapp  v.  Knapp,  12  P.  R.  105;  and 
see  Allen  v.  Allen,  1894,  P.  134. 

Alimony  was  refused  where  it  was  shewn  that  plaintiff  and  de- 
fendant had  executed  a  separation  deed,  and  the  wife  had  bound 
herself  not  to  sue  for  alimony:  Atwood  v.  Atwood,  15  P.  R.  425;  and 
in  appeal,  16  P.  R.  50,  where  the  Divisional  Court  of  the  Ch.  Div. 
was  equally  divided;  but  where  a  similar  separation  deed  was  dis- 
puted by  the  plaintiff,  interim  alimony  was  ordered,  following 
Henderson  v.  Henderson,  19  Gr.  464:  Laftfance  v.  Lafranca,  18  P. 
R.  62. 

On  an  application  for  interim  alimony,  cross-examination  of  the 
plaintiff  on  her  affidavit  in  support  of  the  motion  was  allowed,  but 
limited  to  the  question  as  to  her  own  means:  Cook  v.  Cook,  28  C.  L. 
J.  95;  12  O.  L.  T.  73. 

Interim  alimony  is  payable  from  tho  dn.t.P  of  the  service  of  the  wrJ±. 
if  there  has  been  no  delay  in  making  the  application:  Howe  v.  Howe, 
3  Chy.  Ch.  494;  Thompson  v.  Thompson,  9  P.  R.  526;  19  C.  L.  J.  252; 
_and.the  claim  for  interim  alimony  is  indorsed  on  the  writ:  Peterson 
v.  Peterson,  6  P.  R.  150;  in  other  cases  from  the  date  of  the  order. 
Where  the  plaintiff  was  living  in  tne  defendant's  house  and  brought 
the  action  for  alimony  on  the  ground  of  alleged  desertion,  without 
alleging  cruelty,  and  the  husband  by  his  defence  and  affidavit  offered  . 
to  resume  co-habitation,  interim  alimony  was  refused:  Snider  y. 
Snider,  11  P.  R.  140;  but  where  it  was  proved  that  the  plaintiff, 
though  living  in  the  defendant's  homestead,  was  in  need,  it  was  al- 
lowed: Lalonde  v.  Lolande,  11  P.  R.  143. 

On   a   motion   for   interim   alimony,    it   is   sufficient   if   a   de   fa,cfo  Evidence- 
marriage  be  proved:  Taylor  v.  Taylor,  1  Chy.  Ch.  234;  Foden  v.  Foden,  required 
18U4,   P".  30V;   VI    L.   T.  279;  its  validity  cannot  be   inquired   into :  ° £™ff£n 
Bradley  v.  \Bradley,   supra;  Nolan  v.  Nolan,  1  Chy.  Ch.  368;   C'arr  v.  alimony. 
Carr,  2  Chy.  Ch.  71;  Walker  v.  Walker,  10  P.  R.  363:  nor  can  anv 
question  affecting  the  merits  of  the  action,:  thus,  alleged  adultery  by 
plaintiff  cannot  be  raised  on  such  an  application:  Campbell  v.  Camp- 
tell,  6  P.  R.  128;  nor  the  question  whether  the  plaintiff  is  justified 
,in  leaving  the  defendant:  Wilson  v.  Wilson,  Ib.,  129;  Keith  v.  Keith, 
7  P.  R.  41. 

The  plaintiff  is  usually  required  to  undertake  to  proceed  to  a  trial  Plaintiff 
of  the  action  at  the  next  sittings;  but  where  the  defendant  neglected  ^dSertake 
to  pay  the  alimony,    and  the  plaintiff  was  left  without  means    of  to  proceed 
taking  the  case  to  trial,  the  undertaking  was  extended:   Bowslaugh  to  trial 
v.  Bowslaugh,  6  P.  R.  200;  and  where  the  cause  had  been  entered 
for  trial,  it  was  ordered  to  stand  over,  until  a  sum  sufficient  to  pay 
plaintiff's    witnesses   was    paid   by    defendant:    Haffey   v.    Haffey,    7 
P.  R.  137. 
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Rule  371j      It  would  seem  that  the  plaintiff's  solicitor  has  no  lien  for  his  costs 
•  on  moneys  paid  to  him  for  interim  alimony:  Cross  v.  Cross,  43  L    T 
533;  and  see  Re  RoUnson,  77  L.  T.  Jour.  237;  Leete  v.  Leetc,  40  L. 

T.  788. 

Where  interim  alimony  had  not  been  applied  for,  the  Court  refused 
alimony      to  order  the  permanent   alimony  to  run    from  a  date  prior  to  the 
not  applied  decree:   Soules  v.   Soutes,  3  Gr.   113.     But  where  the  husband  had 
nentPal?ia"  ?f reed  to  a  seParation,  and  to  pay  the  plaintiff  an  allowance,  the 
monyor-      Court  awarded  permanent  alimony  at  the  rate  agreed  to  be  paid  by 
deredonly   defendant,  and  directed  payment  from  the  date  of  the  writ,  though 
of°servfce     n°  aM>lication  had  been  made  for  interim  alimony:  Mallory  v.  Mallory, 
of  writ.        before  Boyd,  C.,  at  Cobourg,  2nd  April,  1883;  and  permanent  alimony 
Exception   has  been  granted  from  the  service  of  the  writ,  where  no  application 
for  interim  alimony  was  made,  and  judgment  was  obtained  on  motion 
in  default  of  defence  (the  notice  of  motion  for  judgment,   stating 
that  it  would  be  so  asked):  Hagarty  v.  Hagarty,  before  Boyd,  C.,  lltti 
February.  1885. 

An  order  cannot  be  made  in  Chambers,  even  on  consent,  ?or  pay- 
ment of  permanent  alimony,  as  that  is  equivalent  to  a  judgment  in 
the  action:  see  Craig  v.  Craig,  1  Chy.  Ch.  41. 

Motion  to       Where,  after  an  order  for  interim  alimony,   tlie  wife  returned  to 
set  aside      her  husband's  house,  and  resided  there  for  some  time,  but  was  after- 
wards compelled  to  leave,  by  reason  of  cruelty,  a  motion  to  set  aside 
the  order   for  interim  alimony  on  the  ground  of  condonation  was 
refused:  Maxwell  v.  Maxwell,  1  Chy.  Ch.  27. 

The  payment  of  interim  alimony  has  been  stayed  until  the  plain- 
tiff produced  on  oath,  books  and  papers  which  she  had  taken  from  her 
husband,  and  which  deprived  him  of  the  means  of  paying  it:  Old  v. 
Old,  9  P.  R.  552. 

Amount  to  Amount  to  be  Allowed. — There  is  no  fixed  rule  as  to  the 
^?_*52^S*  amount  to  be  allowed  for  interim  alimony.  In  England,  the  rule  is 
usually  to  allow  about  one-fifth  of  the  annual  income  of  the  husband, 
but  it  is  in  the  discretion  of  the  Court,  and  may  vary  according 
to  the  circumstances  of  the  case.  But  in  this  Province  a  percentage 
on  the  income  is  not  always  the  measure  for  the  allowance,  and  the 
value  of  the  defendant's  labour  may  also  be  taken  into  account: 
McCulloch  v.  McCulloch,  10  Gr.  320.  The  allowance  is  usually  less 
than  would  be  allowed  as  permanent  alimony,  the  wife  being  bound 
pendente  lite  to  live  in  retirement  an@  seclusion:  Coote  Eccl.  Pr.  338; 
Rees  v.  Rees,  3  Phill.  389;  Hawkcs  v.  Haicltes,  1  Hngg.  526;  Otway  v. 
Otway,  2  Phill.  108.  As  to  the  effect  of  The  Married  Women's  Property 
Act,  on  the  right  to  alimony,  see  Wilson  v.  Wit-son.  2  Hagg.  204; 
Milne  v.  Milne,  L.  R.  2  P.  &  M.  202;  23  L.  T.  877;  Magurn  v.  Mayurn-. 
10  P.  R.  570. 

Where  the  defendant  had  agreed  to  pay  the  plaintiff  an  allowance 
for  her  separate  maintenance,  and  subsequently  a  suit  was  brought 
for  alimony,  and  for  specific  performance  of  the  agreement,  and  the 
plaintiff  obtained  an  order  for  interim  alimony,  and  subsequently  a 
decree  for  specific  performance,  it  was  held  that  the  plaintiff  was 
bound  to  credit  the  sums  received  as  interim  alimony  on  account  of 
the  sums  payable  under  the  agreement:  Maxwell  v.  Maxwell,  7  P. 
R.  63. 

Where  a  plaintiff  in  an  alimony  suit  improperly  registered  a  7  is 
pendcns  the  certificate  was  vacated,  and  the  costs  of  the  motion  were 
ordered  to  be  deducted  from  the  interim  alimony:  Crandell  v.  Crandell, 
20  C.  L.  J.  329.  See  White  v.  White,  6  P.  R.  208,  and  notes  to 
Rule  137. 
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Costs. — In  addition  to  interim  alimony,  the  plaintiff  is  also  entitled  Rule  372. 
to  an  order  for  payment  de  die  in  diem  of  the  cash  disbursements.  Costs  de 
properly  made  by  her  solicitor:  Rule  1144.  die  *w  diem. 

These  disbursements  do  not  include  fees  to  agents  for  solicitor's 
services,  but  fees  to  counsel,  except  where  the 'solicitor  or  his  partner, 
is  the  counsel,  may  be  included:  see  notes  to  Rule  1144.  But  where 
an  order  for  interim  alimony  was  granted  (the  defendant  not  appear- 
ing on  the  motion),  for  the  amount  indorsed  on  the  bill,  and  the 
defendant  subsequently  moved  to  reduce  the  amount  as  excessive,  a 
reference  was  granted,  on  payment  of  fulF  costs  of  the  application: 
Hooper  v.  Hooper,  3  Chy.  Ch.  114. 

Where  before  trial  an  alimony  suit  is  compromised  by  the  parties. 
the  plaintiff  returning  to  co-habitation__with  the  defendant,  the 
solkitor  of  the  plaintitt  is_n^ljen±itiej£tDj5^ 

as  between  solicitor  and  client  butoiily,  to  cash  disbursements: 
Rimffrove  v.  Ringrove,  10  f.  K.  "299,  "596^ overruling  Leonard  v. 
Leonard,  9  P.  R.  450;  Moore  v.  Moore,  10  P.  R.  284;  and  see  Thompson 
v.  Thompson,  57  L.  T.  374;  but  see  Rule  1130;  Ferris  v.  Ferris,  7  Ont. 
496;  Re  Friedburg,  10  P.  D.  112. 

Registration    of    Order.— An    order    for    payment    of    interim  Kegistra- 
alimony  and  disbursements  may  be  registered:  see  the  Jud.  Act,  sec.  jjpno f 
35,  supra,  p.  33;  Miller  v.  Miller,  8  C.  L.  T.  120. 

11.  SPECIAL  CASES. 

872.  (1)  The  parties  ma-y  after  the  writ  of  summons  Parties 
has  been  issued  in  any  action,  or  in  any  pending  matter  SSastat£gUr 
not  commenced  by  writ,  or  in  any  proceeding  incidental 
to  an  action,  concur  in  stating  the  questions  of  law  arising 
in  the  action,  matter  or  proceeding  in  the  form  of  a  special 
case  for  the  opinion  of  the  Court: 

(2)  The  parties  to  a  special  case  may  agree  in  writing, 
that,  on  the  judgment  of  the  Court  being  given  in  the 
affirmative  or  negative  of  the  question  or  questions  of  law 
raised  (a),  certain  specific  relief  may  be  awarded  and  the 
Court  may  award  judgment  for  such  relief  accordingly, 
with  or  without  costs  as  the  parties  may  agree. 

(3)  Upon  the  argument  of  the  case  the  whole  contents 
of  the  documents  referred  to  therein  may  be  read,  and  the 
Court  may  draw  from  the  facts  and  documents  any  infer- 
ence, whether  of  fact  or  law,  as  at  a  trial.   Con.  Eules  554, 
558,  amended. 

Compare  Eng.  (1883)    R.  389. 

Clause  (2)  is  not  in  the  Eng.  Rule.  What  follows  (a)  is  an  amend- 
ment of  the  former  Con.  Rule  554,  which  there  had  language,  from 
which  it  seems  that  only  an  award  of  the  payment  of  money  was 
contemplated  by  the  Rule.  The  amendment  provides  that  any 
specific  relief  contemplated  by  the  special  case  may  be  awarded. 
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Rule  372.        The  power  of  stating  a  special  case  in  the  Common  Law  Courts  of 
Ontario  depended  upon  R.  S.  O.  1877,  c.  50,  ss.  185,  186;  c  51   s   4 
and  the  previous  statutory  enactments  to  the  same  effect      The'lik 
power  in  Chancery  was  given  by  R.  S.  O.  1877,  c.  40,  s'  85      That 
section  was  taken  from  28  Viet.  c.  17,  s.  1  (Canada),  which  had  the 
effect  of  introducing  the  Imperial  Act,   13  &  14  Viet.  c.  35    on  t 
subject. 

The  provision  in  the  last  part  of  the  Rule,  enabling  the  Court  to 
refer  to  documents,  was  new  as  respects  the  Common  Law  Courts 
Lhose  Courts  were  confined  within  the  four  corners  of  the  case  so 
that  it  was  often  necessary  to  set  out  documents,  a  part  only  of 
which  was  likely  to  prove  material.  The  power  to  draw  inferences 
of  fact  also  did  not  exist  in  Common  Law  Courts  as  of  right;  though 
it  was  commonly  specially  reserved  to  the  Court  in  well  drawn 
cases.  In  cases  stated  in  the  Court  of  Chancery,  the  Court  had 
both  these  powers  under  13  &  14  Viet.  c.  35  (Imp.)  ss  8  and  14- 
28  Viet.  c.  17,  s.  1;  R.  S.  O.  1877,  c.  40,  s.  85. 

By  consent  it  w^ould  seem  that  a  special  case  may  be  brought  on 
for  the  opinion  of  a  Divisional  Court:  see  Rule  117. 

Stating  Case.— The  case  is  to  be  stated  concisely  and  in  num- 
bered paragraphs:  Rule  318;  Bulkeley  v.  Hope,  8  D.  M.  &  G.  36;  and 
must  be  signed  by  the  parties  or  their  solicitors,  and  filed  by  the 
plaintiff:  Rule  374. 

As  to  stating  special  cases  where  infants  or  persons  not  sui  juris 
are  interested,  see  Jud.  Act,  s.  37,  and  notes,  supra,  p.  37,  and 
Rule  375 

The  Rules  authorize  the  stating  of  a  special  case  before  statement 
of  claim:  Metropolitan  Board  of  Works  v.  New  River  Co.,  I  Q.  B.  D. 
727;  2  Q.  B.  D.  67. 

Where  pleadings  are  delivered  and  are  admitted  to  state  the  facts, 
the  case  may  come  on  as  a  motion  for  judgment  under  Rules  609 
and  615:  see  Till  v.  Till,  15  Ont.  133. 

A  special  case  must  be  upon  a  real  state  of  facts,  not  a  Hypothe- 
tical one:  Republic  of  Bolivia  v.  Bolivian  Navigation 'Co.,  24  W.  li.  361; 
Bright  v.  Tyndall,  4  Ch.  D.  189;  Pryse  v.  Pryse,  L.  R.  15  Eq.  86; 
Smith  v.  Gibson,  25  L.  T.  559;  20  W,  R.  88;  Savage  v.  Tyers,  20  W. 
R.  817;  Bardwell  v.  Sheffield  Water  Works  Co.,  L.  R.  14  Eq.  517;  and 
where  not  an  original  case  (e.g.  Bright  v.  Tyndall,  supra),  but  stated 
in  an  action,  only  such  questions  of  law  can  properly  be  raised  as 
must  necessarily  arise  in  the  action:  Republic  of  Bolivia  v.  National 
Bolivian  Navigation  Co.,  24  W.  R.  361.  The  Court  should  not  be 
asked,  upon  a  case  stated  without  pleadings,  to  answer  questions 
which  could  not  be  raised  upon  proper  pleadings:  Taylor  v.  Campbell, 
Postmaster-General,  33  IT.  C.  Q.  B.  264. 

Examples  The  following  are  examples  of  special  cases  under  The  Judicature 
Act:—Lysaffht  v.  Edwards,  2  Ch.  D.  499  (a  question  arsing  in  an 
action  for  specific  performance):  Gen.  Finance  Co.  v.  Liberator,  B.  S., 
10  Ch.  D.  15  (a  question  of  title  in  an  action  for  recovery  of  land); 
Wilson  v.  Dundas,  W.  N.  1875,  232  (a  question  as  to  the  liability  of  a 
garnishee);  Marshall  v.  Aiglewood,  W.  N.  1881,  3  (a  question  as  to 
the  construction  of  the  power  of  appointment  in  a  will);  Ashbury  v. 
Watson,  51  L.  T.  766  (a  question  under  the  Companies  Act);  Roslter 
v.  Rosher,  26  Ch.  D.  801;  51  L.  T.  785  (a  question  as  to  the  validity 
of  a  condition  annexed  to  a  devise  in  fee). 
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Except  by  consent,  a  special  case,  after  having  been  finally  agreed  Rule  372. 
to,  cannot  be  reopened:  Hamilton  v.  Staley,  28  Sol.  Jour.  478;  and  see 
Johnston  v.  Consumers'  Gas  Co.,  23  Ont.  App.  566.  Affidavits  cannot 
be  received  to  alter  or  modify  a  special  case  stated  by  consent.  The 
only  relief  open  to  the  party  complaining  that  a  case  has  been  mis- 
stated, is  to  apply  to  amend  or  vacate  it,  and  quaere  whether  it  can 
be  amended  after  judgment:  Cousineau  v.  City  of  London  J1.  Ins.  Co., 
15  Ont.  329;  Johnston  v.  Consumers'  Oas  Co.,  17  P.  R.  297. 

Semitic,  in  case  of  error  the  Court  may  at  the  hearing  order  a 
special  case  to  be  amended:  The  Immaoolata  Concezione,  9  P.  D.  37; 
and  a  special  case  was  amended  by  leave,  at  the  hearing,  by  adding 
a  party  in  existence  before  the  case  was  filed,  but  accidentally 
omitted,  and  the  case  as  amended  was  ordered  to  be  set  down  against 
the  added  defendant:  Barnaly  v.  Tassell,  L.  R.  11  Eq.  363.  Where 
new  parties  come  into  existence  after  a  special  case  is  set  down  they 
should  be  made  parties  to  the  proceeding:  Palmer  v.  Flower,  18  W. 
R.  887;  Atty.  v.  Etough,  L.  R.  13  Eq.  462;  Savage  v.  Snell,  L.  R.  11 
Eq.  264.  See  Peter  v.  Peter,  W.  N.  1884,  45,  60;  32  W.  R.  409,  and 
515,  in  note  to  Rule  396. 

Amendment  after  judgment  on  a  special  case  was  refused  in  Re 
Taylor,  TomUn  v.  Undwhay,  22  Ch.  D.  495;  Johnston  v.  Consumers' 
Oas  Co.,  17  P.  R.  297.  But  where  a  special  case  is  stated  in  an 
action,  and  a  xlecision  given  upon  it,  under  a  mistake  of  fact,  the 
Court  is  not  bound  by  the  decision,  unless  it  has  been  adopted  by 
subsequent  orders,  but  may  disregard  it  and  direct  the  action  to  go 
on  to  trial:  76. 

A  defence  in  the  nature  of  a  demurrer  may  be  set  up  to  a  special 
case:  Johnston  v.  Consumers'  Oas  Co.,  23  Ont.  App.  566. 

Setting  Down  and  Notice.— The  case  must  be  set  down  and 
notice  given  6  clear  days  i)efore  the  day  for  argument;  Rule  365. 

A  copy  for  the  use  of  the  Judge  is  to  be  left  with  the  officer  who 
sets  it  down:  Rule  365.  Where  the  case  is  to  be  heard  before  a 
Divisional  Court,  a  copy  for  each  Judge  will  be  necessary. 

As  to  leave  necessary  to  set  the  case  down,  -  in  the  case  of  persons 
under  disability,  see  Rule  375. 

Upon  the  argument  of  a  special  case  stated  in  replevin,  the  plaintiff 
has  the  right  to  begin:  Vigar  v.  Dudman,  24  L.  T.  734. 

Judgment. — The  Court  is  not  bound  to  answer  every  question  the 
parties  may  think  fit  to  put:  Viscount  BarrHngton  v.  Liddell,  2  DeG. 
M.  &  G.  480,  506;  Seton  34.  It  will  not  in  general  declare  future 
rights:  Savage  v.  Tyers,  20  W.  R.  817;  Lady  Langdale  v.  Briggs,  8 
DeG.  M.  &  G.  426,  427,  428;  Earl  of  Tyrone  v.  Waterford,  6  Jur.  N. 
S.  567;  Greenwood  v.  Sutherland,  10  Ha.  App.  12;  Oarlick  v.  Larron, 
/&.,  15;  but  has  occasionally  done  so:  Bogg  v.  Midland,  L.  R.  4  Eq. 
310;  By  am  v.  Byam,  19  Beav.  58;  nor  will  the  Court  make  any  order 
where  the  facts  stated  do  not  enable  it  to  determine  the  rights  of  the 
parties:  Bulkeley  v.  Hope,  8  DeG.  M.  &  G.  36. 

A  very  special  order  having  by  consent  been  made  for  the  purpose 
of  obtaining  the  judgment  of  the  Court  under  Eng.  R.  1875,  O.  40, 
r.  8  (corresponding  to  Rule  614),  the  Master  of  the  Rolls  discharged 
the  order,  as  the  effect  of  it  would  be  to  make  the  Judge  an  arbi- 
trator between  the  parties,  who  would  thus,  contrary  to  their  in- 
tention, be  deprived  of  the  right  of  appeal:  Republic  of  Bolivia  v. 
National  Bolivian  Navigation  Co.,  W.  N.  1876,  77;  24  W.  R.  361. 
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Rule  373.  Where  the  answers  to  the  special  case  dispose  of  the  action,  the 
proper  course  is,  to  take  the  decision  as  a  judgment  making  declara- 
tions to  the  same  effect;  and  the  answers  ought  to  be  followed  by 
the  words:  "  and  the  Court  doth  declare  accordingly."  In  such  a 
case  the  Registrar  was  directed  to  draw  up  the  judgment  as 
answering  the  special  case,  on  motion  for  judgment:  Harrison  v. 
Cornwall  Minerals  Railway  Co.,  16  Ch.  D.  66. 

Appeal.  —  An  appeal  lies  from  the  judgment  on  a  special  case:  Re 
Taylor's  Estate,  22  Ch.  D.  495;  see  Allum  v.  DicMnson.  9  Q.  B.  D. 
632,  and  Jud.  Act,  s.  76. 

Where  a  special  case  is  calculated  to  raise  for  decision  questions  of 
fact  only,  the  proceedings  are  ext  ra  '  eursum  curia;;  the  judgment  is 
in  the  nature  of  an  arbitrator's  award,  and  an  appeal  cannot  In* 
entertained  if  objected  to  (except,  perhaps,  where  it  could  be  had 
from  the  award  of  an  arbitrator):  Burgess  v.  Morton,  1896,  A.  C.  130; 
73  L.  T.  713. 


If  it  appears  from  the  pleadings  or  otherwise, 
tionofiaw  that  there  is  in  an  action  or  matter  a  question  of  law  which 
it  would  be  convenient  to  have  decided  before  any  evidence 
is  given  or  any  question  or  issue  of  fact  is  tried,  or  before 
any  reference  is  directed,  the  Court  or  a  Judge  of  the  High 
Court  may  make  an  order  accordingly  (a)  ;  and  may,  if 
necessary,  direct  the  mode  in  which  such  question  shall  be 
raised;  and  may  stay  such  further  proceedings  as  the  deci- 
sion of  such  question  of  law  may  render  unnecessary.  Con. 
Kule  555. 

Compare  Eng.  (1883)  Rs.  390,  394. 

After  (a)  the  language  is  different  from  that  of  former  Con.  Rule 
555,  which  read,  "  may  direct  such  question  of  law  to  be  raised 
either  by  a  special  case  or  in  such  other  manner  as  the  Court  or 
Judge  may  deem  expedient."  The  new  Rule  seems  to  be  wider  than 
the  former  one.  It  leaves  the  mode  of  raising  the  question  quite  at 
large,  and  in  the  discretion  of  the  Court  or  Judge.  A  special  case  is 
one  mode  which  may  be  directed. 

Rule  372  enables  the  parties  to  state  a  case  by  consent;  the  present 
Rule  enables  a  Judge  to  require  a  question  of  law  to  be  stated  by 
special  case  or  otherwise,  without  reference  to  consent,  and  to  direct 
that  question  to  be  decided  before  the  issues  of  fact  are  "decided: 
Metropolitan  Board  v.  New  River  Co.,  1  Q.  B.  D.  727;  affirmed  2  Q. 
B.  D.  67. 

Rule  531  enables  a  Judge  to  direct  the  trial  of  one  or  more  ques- 
tions of  fact  before  others,  and  by  analogy  to  that  Rule  the  Court 
will,  at  the  trial  of  an  action  involving  questions  both  of  law  and 
of  fact,  decide  the  question  of  law  first,  if  it  appears  that  the  decision 
of  such  question  may  render  it  unnecessary  to  try  the  question  of 
fact:  Pooley  v.  Driver,  5  Ch.  D.  460. 

This  Rule  is  not  limited  to  cases  in  which  the  point  of  law  is  raised 
by  the  pleadings.  The  Court  may  look  at  the  circumstances,  whether 
brought  to  its  knowledge  by  pleadings,  affidavit,  or  otherwise:  Metro- 
politan Board  v.  New  River  Co.,  1  Q.  B.  D.  727;  affirmed  2  Q.  ^B.  D. 
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67.     Hence,  an  order  may  be  made  after  writ,  and  before  statement  Rules 
of  claim:  /&.     The  Court  of  Appeal  will  not  interfere  with  the  dis- 374,  375. 
cretion  of  the  Court  below  in  such  a  matter,  except  in  a  very  strong 
case:  /&. 

After  appearance  the  plaintiffs,  on  an  affidavit  (uncontradicted  by 
the  defendants),  that  the  sole  question  between  the  parties  was, 
whether  the  defendants  were  bound  to  supply  water  by  meter  for 
road  use,  obtained  an  order  under  the  above  Rule,  and  it  was  held 
that  the  order  was  rightly  made.  The  writ  of  summons  was  in- 
dorsed, "  the  plaintiffs  claim  damages  from  the  defendants  for  re- 
fusing to  supply  them  with  water  by  meter,  under  sec.  41  of  the  New 
River  Act,  1852":  /&. 

The  Court  directed  a  special  case  to  be  set  down  for  hearing  on 
the  application  of  the  executrix,  the  first  tenant  for  life  and  the 
trustees  being  defendants;  the  persons  interested  in  remainder,  who 
were  absent  in  New  Zealand,  being  omitted  as  parties:  Bagley  v. 
Miles.  21  L.  T.  784. 

See  also  cases  referred  to  under  Rule  531. 

Where  defendants  contended  that,  assuming  questions  of  fact  to  be 
found  against  them,  they  were  as  a  matter  of  law  liable  for  a  small 
sum,  which  they  would  pay  into  Court  rather  than  go  to  the  expense 
of  evidence,  an  order  was  made  under  this  Rule  for  determination 
of  the  questions  of  law  first:  Tattersall  v.  National  Steamship  Co.,  W. 
N.  1884,  32. 

On  the  other  hand  in  Scott  v.  Mercantile  Accident  Insurance  Co.,  8 
Times,  431,  an  order  for  trial  of  a  point  of  law  first  was  refused, 
where  issues  of  fact  might  be  found  at  the  trial  which  would  render 
the  question  of  law  immaterial;  see  also  Grosvenor  v.  White,  38  W. 
R.  201. 

In  Preston  v.  Pulwood,  2  Times,  60,  a  question  of  law,  which  could 
not  clearly  be  separated  from  the  other  questions  in  the  action,  was 
directed  to  be  tried  first  at  the  trial  upon  admissions  or  evidence. 

374.  A  special  case  shall  be  signed  by  the  parties  or  Preparing 
their  solicitors,  and  shall  be  filed  by  the  plaintiff.     Con.  c 
Rule  556. 

See  Eng.  (1883)  R.  391. 

Signature  by  counsel  is  not  necessary:  Hare  v.  Hare,  W.  N.  1876, 
44. 

375.  (1)  A  special  case  to  which  a  married  woman  is  a  Persons 
party  otherwise  than  in  respect  of  her  separate  property,  or  dfsabmty. 
of  any  separate  right  of   action  by   or   against   her,  or  to 
which  an  infant,  or  person  of  unsound  mind  not  so  found 

by  inquisition  or  judicial  declaration,  is  a  party,  shall  not 
be  set  down  for  argument  without  leave  of  a  Judge  of  the 
High  Court,  the  application  for  which  must  be  supported 
by  sufficient  evidence  that  the  statements  contained  in  such 
special  case,  so  far  as  the  same  affect  the  interest  of  such 
married  woman,  infant,  or  person  of  unsound  mind,  are 
true.  Con.  Rule  557. 
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(2)  Where  such  leave  has  been  given,  the  order,  or  an 
office  copy  thereof,  shall  be  produced  when  the  special  case 
is  set  down.  Rules  23  June,  1894,  1341. 

Substantially  the  same  as  the  Eng.  (1883)    Rs.  392,  393. 

The  statement  of  counsel  that  the  statements  were  true  was  con- 
sidered sufficient  evidence,  in  Elices  v.  Slices.  20  W.  R.  480. 

See  also  sec.  37  of  the  Act  and  notes  thereto. 

12.  ISSUES. 

376.  Where  it  appears  to  a  Judge  of  the  High  Court 
that  the  pleadings  do  not  sufficiently  define  the  issues  of 
fact  he  may  direct  the  parties  to  prepare  issues,  and  such 
issues  shall,  if  the  parties  differ,  be  settled  by  the  Judge. 
Con.  Rule  420. 

To  the  same  effect  as  Eng.  (1883)  R.  380. 

Issues  were  directed  to  be  framed  under  this  Rule  for  trying  pre- 
liminary questions,  under  Rule  472,  in  ^Yood  v.  Anglo-Italian  Bank- 
ing Co.  v.  Limited,  34  L.  T.  255. 

issue  to  3TT-  Where  an  issue  is  directed  to  be  tried  it  shall  as 
soon  as  settled,  be  filed  with  the  proper  officer  of  the  county 
in  which  it  is  directed  to  be  tried,  and  thereafter,  unless 
otherwise  ordered,  the  proceedings  in  the  issue  shall  be 
carried  on  in  the  same  manner  as  the  proceedings  in  an 
action  commenced  in  such  county.  Con.  Rule  280.  Rule 
of  1  Jan.,  1896,  1442. 

The  "  proper  officer  "  will  be  the  officer  who  issues  writs  for  the 
commencement  of  actions  in  the  county,  if  there  is  only  one  such 
officer  (see  Rule  122),  but  if  there  are  two  such  officers  (see  U-ulr 
122),  the  proper  officer  would  seem  to  be  that  one  of  them  with 
whom  the  affidavit  or  document  commencing  the  proceedings  was 
filed  (see  Rule  14),  if  it  was  filed  in  that  county,  otherwise  that  one 
of  them  who  is  to  attend  at  the  trial  under  Rule  38  (2).  In  Toronto 
the  proper  place  for  filing  the  issue  will  be  the  Central  Office:  see 
also  Rules  14  and  15. 

The  officer  to  issue  a  prcecipe  order  for  production  under  Rule 
464,  and  to  enter  the  judgment  under  Rule  635,  will  be  the  "  proper 
officer,"  as  defined  by  the  present  Rule  377. 

13.  MORTGAGE  ACTIONS. 

By  R.  S.  O.  c.  121,  s.  31,  it  is  provided  that  where  pursuant  to 
any  condition  or  proviso  in  a  mortgage,  a  demand  or  notice  has  been 
given  requiring  payment  or  declaring  an  intention  to  proceed  to 
exercise  the  power  of  sale  contained  in  the  mortgage,  no  further 
proceeding  shall  be  taken,  and  no  action  shall  be  brought  to  enforce 
the  mortgage  until  after  the  lapse  of  the  time  at  or  after  which, 
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according  to  the  demand  or  notice,  payment  is  to  be  made  or  the  Rule  378 
power  of  sale  is  to  be  exercised  or  proceeded  under,  except  by  leave 
of  a  Judge  of  the  High  Court  or  a  Judge  of  a  County  Court. 

Where  after  an  action  to  enforce  payment  under  the  covenant  in 
a  mortgage  had  been  commenced,  the  plaintiff  served  notice  of 
intention  to  exercise  the  power  of  sale  unless  payment  of  the  mort- 
gage moneys  was  made  within  30  days,  this  notice,  though  subse- 
quently abandoned  by  notice  to  that  effect,  was  held  to  have  the 
effect  of  giving  the  defendant  30  days  during  which  no  further  pro- 
ceedings in  the  action  could  be  taken  without  leave:  Lyon  v.  Ryerson, 
17  P.  R.  516. 

The  publication  of  an  advertisement  for  sale  is  a  "  proceeding  " 
within  the  above  Act:  Smith  v.  Brown,  20  Ont.  165.  See  also  Neil  v. 
Almond,  29  Ont.  63. 

The  Act  does  not  apply  where  the  power  of  sale  is  exercisible 
without  any  notice:  Canada  Permanent  v.  Teeter,  19  Ont.  156. 


av< 


A  mortgagee  may  claim  foreclosure  of  the  equity  Mortgagee 
of  redemption  or  a  sale  of  the  mortgaged  premises,  and  in 
either  case  the  payment  of  the  mortgage  debt  by  any  party 
personally  liable  therefor.     New.     (See  Con.  Kule  347).    personal 

17  '       remedy. 

See  Chy.  O.  426. 

As  to  the  jurisdiction  of  the  Court  in  regard  to  foreclosure  and 
sale  of  mortgaged  lands  out  of  Ontario:  see  notes  to  sec.  25  of  the 
Jud.  Act,  supra,  p.  20. 

The  relief  mentioned  in  Rule  378,  may  be  claimed  by  indorsement  Order  for 
on  the  writ.     A  mortgagee,    however,  is  only  entitled  to  an  order  P^™|£*  °f 
for  the  payment  of  any  deficiency  after  a  sale,  where  there  is  anwhen 
express   or    implied   contract   by   the  defendant,    with   the   plaintiff,  granted. 
by  covenant,  or  otherwise,  to  pay  the  mortgage  debt.     If  there  be 
no  such  contract  the  mortgagee  is   entitled  to  no  personal  remedy  Not  if  there 
against  the  defendant:  see  Christie  v.  Dowker,  10  U.  C.  L.  J.  ^J^anSi. 
TwyibitH   v.   Symmonds,   6   Gr.   615;   Forbes  v.   Adamsvn,    1   Chy.    Ch.  ity  to  pay. 
117;  Clarkson  v.  Scott,  25  Gr.  373;  Norris  v.  Neadoics,  28  Gr.  334; 

7  Ont.  App.  237;  Pierce  v.    Canavan,  J&.  356;   Mathers  v.   Helliwell, 
10  Gr.  175;  Aldous  v.  Hicks,  21  Ont.  95;  Frontenac  v.  Hysop,  /&.  577; 

Re  Errington,  1894,   1  Q.  B.  11;  Re  Jones,  1893,   2  Ch.  461;    where,  Liability, 
however,  the   mortgage  deed  contains  no  express  covenant  to  pay,  when 
the  law  will  imply  a  contract  by  the  mortgagor  to  pay:  see  Sutton  imp 
v.  Sutton,  22  Ch.  D.  511;  48  L.  T.  95;   provided  there  be  evidence 
that  the  mortgage  was  made  to  secure  a  debt  or  loan:  Hall  v.  Morley, 

8  U.  C.  Q.  B.  584;  Pearman  v.  Hyland,  22  U.  C.  Q.  B.  202;  Jack- 
son v.  Yeomans,  19  C.  P.  394;  28  U.  C.  Q.  B.  307;  39  U.  C.  Q.  B. 
280.      The   mere   acknowledgment   of   the   receipt   of   the   mortgage 
money,   is  not  sufficient  to  raise  any  presumption  of  a  loan,  or  an 
implied   promise    of   repayment:  London   Loan   Co    v.    Smyth,    32    C. 
P.  530. 

A  covenant  for  payment  is  implied  by  persons  who  convey,  and 
are  expressed  to  covey,  as  beneficial  owners  in  a  conveyance  by 
way  of  mortgage:  R.  S.  O.  c.  121,  s.  5. 

A  mortgagor  may  by  his  covenant  restrict  his  liability  as  to 
amount,  or  as  to  the  terms  on  which  it  may  be  enforced:  Wilson  v. 
Fleming,  24  Ont.  388. 
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Rule  378.  Where  there  is  a  covenant  for  the  payment  of  tne  mortgage  debt, 
Order  for  judgment  may  now  be  obtained,  if  claimed  by  the  writ,  for  the  full 
immediate  amount  due  with  costs,  for  which  execution  may  issue  at  once,  with- 
w^enmade  out  waiting  ior  a  sale  of  the  mortgaged  property. 

Formerly  where  a  reference  to  the  Master  to  inquire  as  to  incuin- 
brances,  was  necessary,  and  relief  was  also  sought  on  the  covenant, 
the  judgment  referred  it  to  the  Master  to  take  the  account,  and 
directed  payment  of  the  amount  which  he  might  find  due  forthwith 
after  the  making  of  his  report:  North  of  Scotland  v.  Beard,  19  C.  L. 
J.  252;  but  that  is  not  now  the  practice;  the  amount  for  which 
the  plaintiff  is  entitled  to  a  personal  order  for  payment  is  now  to 
be  computed  by  the  officer  entering  the  judgment:  see  Form  153. 

The  burden  of  a  covenant  to  pay  mortgage  money  does  not  run 
with  the  mortgaged  lands.  Though  the  purchaser  of*  an  equity 
of  redemption  covenants  with  the  mortgagor  to  pay  the  mortgage 
money,  there  is  no  privity  of  contract  or  any  implied  obligation 
thereby  created  which  will  enable  the  mortgagee  to  sue  the  pur- 
chaser: Re  Frontcnac  Loan  &  Investment  Society  v.  Hy/sop,  21  Out. 
577;  Canada  Landed  an>d\  Nat.  Investment  Co.  v.  Skater,  22  Ont.  App. 
377;  but  the  equitable  obligation  of  the  purchaser  to  pay  off  the  mort- 
gage may  be  assigned  by  the  vendor  to  the  mortgagee,  who  may  then 
sue  the  purchaser  for  the  mortgage  moneys:  Campbell  v.  Morrison,  24 
Ont.  App.  224.  A  mortgagor  who  has  assigned  his  equity  of  redemp- 
tion on  the  terms  that  the  assignee  is  to  pay  off  the  mortgage  cannot, 
as  between  himself  and  the  mortgagee,  claim  to  stand  in  the  position 
of  :i  surety:  Aldous  v.  Hicks,  21  Ont.  95;  but  a  mortgagee  who  h;is 
notice  that  the  mortgagor  is  entitled  to  indemnity  from  his  assignee 
cannot  deal  with  the  latter  to  the  prejudice  of  the  mortgagor  with- 
out discharging  him  from  liability:  Mathers  v.  Hellitcell,  10  Gr.  172; 
M'Httlvberrv  v.  Taylor,  22  Ont.  312. 

Where  the  action  is  against  the  personal  representative  of  a  de- 
ceased mortgagor,  and  the  plaintiff  claims  relief  on  the  covenant 
for  payment  made  by  the  deceased  mortgagor,  on  default  of  defence 
the  defendant  should  only  be  ordered  to  pay  personally  the  ad- 
ditional costs  occasioned  by  that  claim:  Miles  v.  Brown,  15  P.  R. 
375. 

Where  there  is  a  surety  for  the  payment  of  the  mortgage  debt 
in  default  of  payment  thereof  by  the  mortgagor,  it  is  always  de- 
sirable to  join  the  surety  as  a  defendant  in  any  action  by  the  mort- 
gagee to  enforce  the  security  (see  Rule  189),  because  as  soon  as 
judgment  is  recovered  against  the  principal,  the  right  of  action  on 
the  covenant  is  merged  in  the  judgment,  and  subsequent  accruing 
interest  may  not  be  otherwise  recoverable  against  the  surety:  Faber 
v.  Lathom,  77  L.  T.  168. 

Siektsy>  f  ^  surety  agiinst  whom  a  judgment  has  been  recovered,  which 
by  agreement  is  to  stand  as  security  for  the  payment  of  the  defi- 
ciency, is  entitled  to  have  the  security  realized  before  he  can  be 
called  on  to  pay  anything:  Teeter  v.  St.  John,  10  Gr.  85.  An  as- 
signee of  the  equity  of  redemption  who  covenants  with  the  mort- 
gagee to  pay  off  the  mortgage  debt,  becomes  a  principal  debtor,  and 
if  time  be  given  him  by  the  mortgagee,  the  mortgagor  may  be  dis- 
charged: Mathers  v.  Helliicell,  10  Gr.  172. 

After  a  foreclosure  action  has  been  commenced  it  is  improper  for 
the  plaintiff  to  bring  a  second  action  for  a  subsequently  accruing 
instalment  of  principal  or  interest  so  long  as  the  first  action  is  pond- 
ing: see  Poulett  v.  Hill,  68  L.  T.  476;  1893,  1  Ch.  277. 
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A  mortgagee  is  now  usually  entitled  to  a  sale  or  foreclosure,  at  his  Rule  378. 
option:  Meyers  v.  Harrison,  1  Gr.  449.    But  a  subsequent  mortgagee  .Mortgagee 
cannot,  as  plaintiff,  have  a  sale  against  a  prior  mortgagee  without  entitled  to 
the  latter's  consent:  McDougall  v.  Campbell,  6  S.  C.  R.  502;  although  foreclosure 
he  may   as  a  defendant,   under  Rule  382.    Where  infants   are  con- 
cerned, and  the  mortgagee  claims  foreclosure,  the  judgment  usually 
directs  a   sale,  or  foreclosure,  as  the  Master  may   find  most  bene- 
ficial for  the  infants. 

A  mortgagee  of  chattels:  Cook  v.  Flood,   5  Gr.   463;  a  municipal  Mortgagee 
corporation:   Oxford  v.  Bailey,    12   Gr.  276;   and  a  chartered   bank:J^^^^J' 
Bank  of  Upper  Canada  v.  Scott,  6  Gr.  451;  are  each  entitled  to  fore- foreclosure 
closure.     But  a  mere  pledgee  of  chattels  is  said  to  be  only  entitled 
to  a  sale:  Carter  v.  Wake,  4  Ch.  D.  605. 

A  mortgagee  of  lands  by   deposit  is  said  not  to  be  entitled  to  a  Mortgagee 
sale,  but  only  to  a  foreclosure:  Pryce  v.  Bury,  L.  R.  16  Eq.  153  n ;  by  deposit, 
James  v.  Jamas,  Ib.  153;  Backhouse  v.   Charlton,   8  Ch.   D.  444;  but  JJJJSSi* 
where  the  deposit  is   accompanied  by   an    agreement  to  execute   a  to  a  sale 
legal   mortgage,   the   mortgagee   is    entitled   to   either  sale,   or   fore- 
closure: York  Union  Banking  Co.  v.  Artley,  11  Ch.   D.  205;  although* 
an  equitable   mortgagee  by  deposit  cannot  insist  on  a  sale,  yet  if 
a   subsequent   incurnbrancer,    or   the   mortgagor    himself,    desires    a 
sale,  it  may  be  granted  as  in  any  other  case:  Kerr  v.  Beebe,  12  Gr. 
204. 

The  Crown  cannot  be  foreclosed;  the  only  judgment  that  can  be  Crown  can 
awarded  where  the  equity  of  redemption  is  in  the  Crown,  is  one 
authorizing  the  mortgagee  in  default  of  payment  to  take  possession 
until  the  Crown  shall  think  proper  to  redeem:  Reeve  v.  Attorney- 
General,  2  Atk.  223;  Dunn  v.  Attorney-G&rteral,  10  Gr.  482;  or  until 
the  debt  shall  be  satisfied:  Hodge  v.  Attorney-General,  3  Y.  &  C. 
342;  or,  if  the  Crown  consent,  or  do  not  object,  a  sale  may  be  or- 
dered:  Seton,  4th  ed..  1044;  Prcscott  v.  Tyler,  1  Jur.  470;  2  Jur.  870;  against 
Rogers  v.  Maule,  1  Y.  &  C.  C.  C.  4;  Hancock  v.  Attorney-General,  12  W.  the  Crown 
R.  569;  Bartlett  v.  Rees,  L.  R.  12  Eq.  395. 

A  mortgagee  of  a  railway  is  not  entitled  to  enforce  payment  of  Mortgagee 
his  .mortgage,   by   either  sale,   or  foreclosure  of  the  railway,    fie  is  notentiUed 
only   entitled  to  have  a  receiver,   or  manager,   of  the   undertaking  to  sale,  or 
appointed:  Gait    v.    Erie    and    Niagara    Ry.    Co.,    14    Gr.  499;  Peto foreclosure 
v.    Welland    Ry.    Co.,   9    Gr.   455;   Fumess  v.    Cate>rham  Ry.    Co.,   25 
Beav.  614.     But  it  seems  that  a  vendor  of  a  right  way  to  a  rail- 
way   company    is    entitled   to    enforce    a    lien    for   unpaid    purchase  vendor 
money,  by  sale,  or  rescission  of  the  contract:  Walker  v.  Ware,  H.  cC-ofKy.  Co, 
B.  Ry.   Co.,   L.   R.    1   Eq.   195;   Martin  v.   London,   Chatham  &   Dover  rights  of 
Ry.    Co.,    12   Jur.    N.    S.   775;    but   see  the   Bishop   of   Winchester   v. 
Mid-Hants  Ry.   Co.,   L.   R.    5  Eq.   17;   Pell  Northampton  &   B.   J.   Ry. 
Co.,  L.  R.  2  Chy.  100,  where  the  lien  was  enforced  by  the  appoint- 
ment of  a  receiver.     And  see  notes  to  Rule  759. 

As  to  foreclosure  in  a  debenture  holder's  action,  see  Re  Continental 
Oxygen  Co.,   1897,  1  Ch.  511. 

The  right  of  a  mortgagee  to  either  a  sale  or  foreclosure,  may  be  Bight  to 
lost  by  his  having  sold,  or  parted  with,  part  of  the  mortgaged  pro-  sale,  or 
perty,  without  the  concurrence  of  a  person  to  whom  the  equity  of  ^ei-noTif6 
redemption  in  the  remainder  has  been  conveyed.    But  this  rule  does  by  sale  of 
not  apply  where  the  sale  has  been  made  under  a  power  contained  P^rt  of 
in  the  mortgage,   or  where  the  mortgage  is  of  chattels  which  theprop     5' 
mortgagee  has   a  right  to  sell  without  any  express  power.     But  it 
applies  to  a  sale  under  a  decree  in  a  suit  to  which  the  owner  of  the 
unsold  portion  was  no  party:  Gowland  v.  Garbutt,  13  Gr.  578,  and  see 
Orawford  v.  Armour,  Ib.  576;  Munson  v.  Hauss,  22  Gr.  279. 
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Rule  379 

Where  the  mortgaged  lands  are  out  of  the  jurisdiction,  although 

the  Court  may  grant  judgment  for  foreclosure:  Paget  v.  Ede,  L.  R. 
18  Eq.  118;  it  will  not  grant  a  judgment  for  sale:  Strange  v.  Radford, 
15  Ont.  145;  nor  for  redemption,  even  in  a  case  where  the  right  to  re- 
deem exists  according  to  our  law,  nor  other  decree  even  though 
in  petfsonam  respecting  foreign  lands  which  can  have  no  specific 
operation  without  the  intervention  of  a  foreign  Court:  Henderson 
v.  Bank  of  Hamilton,  23  Ont.  327;  20  Ont.  App.  646;  23  S.  C.  R.  716. 
But  the  Court  has  decreed  the  sale  of  bounty  warrants  for  land 
in  Manitoba:  Re  Robertson,  Robertson  v.  Robertson,  22  Gr.  449. 

See  also  94  L.  T.  30;  notes  to  Jud.  Act,  s.  25;  Burn*  v.  David- 
son, 21  Out.  547;  Ross  v.  Ross,  23  Ont.  43;  Purdom  v.  Pavey,  26  S. 
C.  R.  412,  reversing  Pavey  v.  Davidson,  23  Ont.  A'pp.  9;  and  Mer- 
cantile Investment,  etc.  v.  River  Plate  Trust  etc.,  1892,  2  Ch.  303, 
in  which  last  case  a  receiver  of  rents,  etc.,  of  lands  out  of  the 
jurisdiction  was  refused  as  being  useless.  In  Grey  v.  Manitoba 
&  N.  W.  Ry.,  31  C.  L.  J.  324,  a  judgment  for  sale  of  a  mortgaged  rail- 
way, part  of  which  extended  beyond  the  limits  of  Manitoba,  was 
granted  by  the  Manitoba  Court. 

Personal  Where  the  writ,  or  statement  of  claim,  does  not  claim  any  per- 
should  not  sona^  remedy  against  the  defendant,  the  judgment  is  erroneous,  if 
be  directed  it  contain  any  personal  order  for  payment  of  the  mortgage  debt, 
if  not  and  such  a  defect  was  amended  after  the  lapse  of  four  years: 

claimed.       Cockenour  v.  Bullock,  12  Gr.  138. 

Where  Where  the  judgment  directs  foreclosure,  on  default  in  payment, 

lor  fore"*    a  ^na*  or(*er  may   be  ma(te  in  Chambers,  directing  a  sale  in  lieu 
closure,  f     of    foreclosure,    without    appealing    from    the   judgment:    Laslett    v. 
o.  for  sale    Cliff e,  2  Sm.  &  G.  278;  Fish  v.  Carnegie,  D.  B.  4,  fo.  151;  D.  B.  5,  fo. 
granted       211;  ThomPson  v-  B'adglcy,  O.  B.  25;  but  usually  the  sale  will   not 
be  ordered   until  after  the  mortgagor  has  had   tTie  usual    time    to 
redeem:  Trust  and  Loan  Co.  v.  Reynolds,  2  Chy.  Ch.  41;   where  the 
application  is  made  by  a  defendant  he  will  be  required  to   deposit 
$80  to  meet  the  expense  of  the  sale,  and  this  deposit  will   not  be 
dispensed  with,  although  the  security  be  ample:  Thompson  v.  Macau- 
lay,   3  Chy.   Ch.  111.    But  if  the  plaintiff  prefer  it,  the  defendant 
But  if  judg-  may  be  required  to  conduct  the  sale  in  lieu  of  making  the  deposit, 
ment  is  for  Formerly  the  Court  would  not,  after  a  decree  for  sale,  direct  a  f  ore- 
not          *'  cl°sllre  without  rehearing  the  cause:  McClelan  v.  Jacob,  9  Gr.   50; 
granted,      except  where   the    sale   had  been   attempted,   and   proved   abortive: 
Goodall  v.  Burrows,  7  Gr.  449;  Odell  v.  Doty,  1  Chy.  Ch.  207;  Girdler- 
stone  v.   Gunn,  Ib.  212.      In   such   a  case,   an  order  for  foreclosure 
is  granted  in  Chambers  on  motion. 

The  mortgagor  was  usually  allowed  three  months  further  time 
to  redeem:  Ib. ;  but  the  time  has  been  held  to  be  subject  to  the  dis- 
cretion of  the  Court  in  view  of  all  the  circumstances  of  the  case: 
Scarlett  v.  Birney,  15  P.  R.  283.  In  Goodall  v.  Burrows,  supra;  and 
Heney  v.  Kerr,  10  C.  L.  T.  69,  only  one  month  was  allowed,  and  per- 
haps that  will  now  always  be  the  time  fixed,  by  analogy  to  Rule  3"93. 

After  a  judgment  of  foreclosure,  an  order  for  sale  may  be  obtained,, 
by  a  subsequent  incumbrancer,  under  Rule  382. 

Sale  may  3*79.  (1)  The  Court  may  direct  a  sale  of  the  property, 
insteadrof  instead  of  a  foreclosure  of  the  equity  of  redemption,  on 
foreclosure termg  ag  mav  seeni  just;  and  without  previously  de- 
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termining  the  priorities  of  incumbrancers,  or  giving  the  Rule  **o. 
usual  or  any  time  to  redeem.     Con.  Rule  348. 

Taken  from  Chy.  O.  428. 

(2)  This  Rule  shall  apply  although  judgment  of  fore- 
closure may  have  been  entered.     New . 

Some  special  ground  must  be  shewn  in  order  to  deprive  the  mort-  Ordinary 
gagor  of  the  ordinary  six  mouths'  time  to  redeem:  Rigney  v.  Fuller,  time  forre- 
4  Gr.  198;  Swift  v.  Minter,  27  Gr.  217;  Newman  v.  Selfe,  33  Beav.  wh^n 
522;  and  even  where  an  application  for  sale  was  made,   in  a  fore- shortened, 
closure  suit,  by  subsequent  incumbrancers,   after   the  time  allowed 
them  for  redemption  had  expired,  it  was  held  that  the  mortgagor 
was  entitled  to  an  opportunity  to  redeem,  before   a  final  order  for 
sale  could  be  made:  Trust  end  Loan  Co.  v.  Reynolds,  2  Chy.  Ch.  41. 

Where   the  writ  claims   foreclosure,   the  defendant  is  entitled  to  Defendants 
have  the  judgment   drawn  up  for  sale,  on  paying  into   Court  $®^  ^£{£03  to 
and  where  a  judgment  has  been  entered  for  foreclosure,  a   subse-  a  sa]e  in 
quent  incumbrancer  may  also,  on  being  made  a  party,  at  any  time  foreclosure 
before  the  report  is  settled,  on  making  a  like  payment,   obtain  oiiaction- 
pracipe  an  order  for  sale  in  lieu  of  foreclosure;  see  Rule  382.    The 
$80  is  intended  as  security  for  the  costs  of  the  sale:  see  Rule  380 
and  notes. 

On  the  Court  being  satisfied  by  evidence  that  the  value  of  the 
mortgaged  property  was  not  sufficient  to  pay  the  amount  due  to  the 
plaintiff,  and  that  it  was  for  the  benefit  of  infant  defendants,  an 
account  wras  dispensed  with,  and  a  judgment  for  immediate  fore- 
closure was  granted  on  the  consent  of  the  infant's  solicitor:  Wol- 
verhampton  &  Staffordshire  Banking  Co.  v.  George,  24  Ch.  D.  707. 

A  judgment  for  an  immediate  sale,  without  appointing   any  day  judgment 
for  redemption,    can  only   be    granted   on   motion   for   judgment,   itforimme- 
cannot  be  awarded  on  pracipe.    The  motion  may  be  made  in  Cham-j^66 
bers,  where  infants  are  concerned:  see  Rule  595;   Cayley  v.   Colbert,  awarded. 
2  Chy.  Ch.  431;  but  in  other  cases  the  motion  must  be  to  the  Court. 
An   immediate  sale  has  been  granted  on  the  consent  of  the  mort- 
gagor,  and  without  the  consent  of  the  subsequent  incumbrancers: 
Township  of  Hamilton  v*  Stephens™,  25   Gr.   198;  but   Blake,   V.C., 
repeatedly  refused  to   make  such  a  decree  without  the  consent  of 
the  subsequent  incumbrancers,  on  the  ground  that  the  equity  of  re- 
demption might  be  worthless,  and  the  mortgagor  might  have  really 
no  interest  in  the  mortgaged  property. 

Where  a  decree  for  sale  was  pronounced  in  Court,  the  Referee  in 
Chambers  refused  to  entertain  a  motion  for  a  final  order  for  sale, 
before  the  time  for  redemption  had  expired:  Buell  v.  Fisher,  6  P. 
R.  51. 

38O.     Where  a  request  for  a  sale  is  made  by  a  subse-  where  sale 
quent  incumbrancer  or  by  the  mortgagor,  or  by  any  person 
claiming  under  them  respectively,  the  party  making  the 

request  is  to  deposit  in  Court  the  sum  of  $80  for  the  pur-  cer,depopit 
/•  •  i         .  i        •          j      j  -L     j.-u    to  be  madft 

pose  oi  covering  expenses  unless  otherwise  ordered  by  the 

Court  or  a  Judge.    Con.  Rule  349. 

Chy.  O.  429,  from  which  this  Rule  is  adapted,  required  the  deposit 
of  "  a  reasonable  sum."  The  usual  amount  required  was  $80,  but  on 
special  application  before  the  sale,  it  was  sometimes  increased: 
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Rules          London  d  C.  L.  &  A.  Co.  v.  Morrison,  7  P.   R.  450;  15  C.  L.  J.  57. 

381,  382.      But  an  application  after  the  sale  had  taken  place  to  increase   the 

deposit  would  not  be  entertained,  even  though  the  sale  had  failed  to 

realize  the  amount  of  the  plaintiff's  claim:  London  &  C.  L.  &  A.  Go. 

v.  Pulford,  7  P.  R.  432;  15  C.  L.  J.  55. 

Deposit  to       By  the  form  of  indorsement  on  the  writ  in  mortgage  actions,  the 
inCmo6rt-ale  amoilnt  of  tne  deposit  to  be  made  by  a  defendant  served  with  the 
gage  cases,   writ,  in  order  to  secure  a  sale,  is  $80:   see  Form  9  (e).     When  the 
sale   is  applied  for  by  an  original  defendant  to  the  action,   an  r.p- 
plicsUion    to   increase  the   amount   of   the   deposit   cannot   be   enter- 
tained,  even   though   the   costs   of  the  sale   will   exceed  $80:    Cruso 
v.  Close,  8  P.  R.  33;  and  it  would  seem  that  the  same  rule  will  apply 
to  subsequent  incumbrancers  obtaining  a  sale  under  this  Rule:  but 
the  plaintiff   may    notify  the  defendant  desiring  the   sale,   to   take 
the  conduct  of  it:  see  Rule  383. 

Cannot  be  The  deposit  will  not  be  dispensed  with,  even  though  the  security 
dispensed  be  ample:  Thompson  v.  Macaulay,  3  Chy.  Ch.  Ill;  or  the  applicant 
Wltht  be  a  trustee:  Maclicll  v.  Campbell,  5  U.  C.  L.  J.  117;  and  a  defen- 

dant  cannot    claim    a   sale   against   the   consent   of   the   mortgagee 
without   making   the  deposit:    Taylor  v.    Walker,   8   Gr.   506;   except 
in  the  case  of  infant  defendants,  who  are  entitled  to  a  sale,   with- 
caseeoftiU    out  the  llsual  deposit:  B'ank  of  Upper  Canada  v.   Scott,    6  Gr.  451; 
infant          Latwason  v.  Fitzgerald,  9  Gr.   371;  but   see  Western  Canada  fronti   •.(• 
defendant.  8.   Co.  v.  Dunn,  9  P.  R.  587.     Where  the  sale  is  abortive,   the  de- 
posit is  applicable  to  the  payment  of  the  plaintiff's   costs  thereof: 
Applica-       dorscllis  v.  Patman,  L.  R.  4  Eq.  156;  and  where  the  deposit  was  paid 
tiou  of         in  by  the  mortgagor,  and  the  sale  realized  enough  to  pay  the  claim 
deposit.       of  the  plaintiff,  but  not  all  the  subsequent  incumbrances,    the  mort- 
gagor was  held  not  to  be  entitled  to  get  back  the  deposit,  but  it  was 
directed  to  be  applied  in  payment  of  the  claim  of  a  subsequent  in- 
cumbrancer:  Gzowski  v.  Beaty,  8  P.  R.  146. 

This  and  the  following  Rules  will  not,  even  where  infants  are  con- 
cerned, be  extended  to  an  action  by  a  mortgagee  for  possession 
merely:  Western  Can.,  etc.,  v.  Dunn,  19  C.  L.  J.  211. 

deesh-?ngnt  381.  Where  a  defendant  by  writ  in  an  action  for 
sale  with-  foreclosure  desires  a  sale,  but  does  not  otherwise  desire  to 
defending,  defend  the  action,  he  shall,  within  the  time  allowed  for 

appearance,  file  a  memorandum,  entitled  in  the  action,  to 

the  following  effect : 

"  I  desire  a  sale  of  the  mortgaged  premises  instead  of 
foreclosure." 

And  he  shall  attach  thereto  a  certificate  of  the  Account- 
ant to  the  effect  that  he  has  deposited,  in  Court  to  the 
credit  of  the  action,  the  sum  of  $80  to  meet  the  expenses 
of  the  sale.  Eule  of  1  Jan.,  1896,  1441,  amended. 

Saucer          382.    An  incumbrancer  made  a  party  in  the  Master's 
made  a      office,  and  desiring  a  sale  of  the  mortgaged  premises,  shall 
make  the  necessary  deposit  therefor  before  the  Master's 
report  is  settled,  whereupon  an  order  may  be  issued  on 
aPsaie for    prcecipe  directing  a  sale  of  the  mortgaged  premises  instead 
of  a  foreclosure,  and  thereupon  the  Master  shall  compute 
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subsequent  interest,  and  appoint  a  time  and  place,  for  pay-  Rule  383- 
ment;  and  all  subsequent  proceedings  shall  be  had  and 
taken  as  i£  the  judgment  had  been  in  the  first  instance  for 
sale.     Con.  Eule  350'. 

The  powers  conferred  by  Chy.  Order  456,  from  which  this  Rule  is 
taken,  were  not  extended  under  the  former  practice  to  the  Deputy 
Registrars.  The  present  Rule  and  Rule  37  together  enable  the 
officer  out  of  whose  office  the  writ  was  issued  to  issue  the  prcecipe 
order. 

The  prcecipe  should  show  on  whose  behalf  the  application  is  made,  Prcedpe 
and  should  also  state  that  the  applicant  is  an  incumbrancer,  made  a  *°*  sal^» 
party  in  the  Master's  office,  who  has  proved  a  claim;  and  that  the 
Master's  report  has  not  been  settled;  and  should  be  accompanied  by 
the  certificate  of  the  Accountant  of  the  payment  into  Court  of  the 
requisite  deposit  of  $80. 

An  application,   after  the  sale  has  taken   place,   to  increase  the  Applica. 
amount  of  the  deposit  is  too  late:  London  &  Ccrnqdian  Loan  &  (Agency  tion  to 
Co.  v.  Pulford,   1  P.  R.  432.     Such  an  application  should  be  made 
before  the  order  for  sale  has  been  acted  on:  London  &  Canadian  Loan 
&  Agency  Co.  v.  Morrison,  7  P.  R.  450. 

If  the  plaintiff  deems  the  deposit  inadequate  he  may  require  the 
incumbrancer  obtaining  the  order  for  sale  to  conduct  the  sale:  see 
Rule  383. 

Where  the  sale  realizes  sufficient  to  pay  the  plaintiff's  claim,  but  Deposit, 
not  the   claims   of   subsequent   incumbrancers,    the   deposit    will 
ordered  to  be  applied  on  account  of  the  claims  of  the  latter,  according 
to  their  priorities:  Ozotcski  v.  Beaty,  8  P.  R.  146.     And  where  the 
sale  proved  abortive,  except  as  to  one  parcel,  which  did  not  realize 
sufficient  to  pay  the  plaintiff's   claim,   the    deposit  was    applied   on 
account  of  plaintiff's  costs  of  sale:  Corsellis  v.  Patman,  L.  R.  4  Eq. 
156.     Where  the  sale  realizes  sufficient  to  pay  the  claims  prior  to 
the  incumbrancer  who  paid  in  the  deposit  to  secure  a  safe,  the  latter 
is  entitled  to  obtain  an  order  to  refund  it. 

Although  a  mortgagee  by  deposit  is  not  entitled  to  a  sale:  see 
Rule  378,  note;  yet  a  subsequent  legal  mortgagee  made  a  party  to 
the  suit  by  the  equitable  mortgagee,  is  entitled  to  apply  for  a  sale 
under  this  Rule:  Kerr  v.  Beebe,  12  Gr.  204. 


If  before  or  upon  the  deposit  being  made,  the  Plaintiff 
plaintiff  prefers  that  the  sale  be  conducted  by  the  defen-  Squire 
dant  desiring  the  sale,  he  may  so  elect;  and  he  shall  there-  alk!ngasaie 
upon  notify  the  defendant  of  such  election.     The  nofice  *£  conduct 
may  be  according  to  Form  ~No.  76.     Con.  Rule  351. 

Where  the  defendant  claims  a  sale  contrary  to  the  wish  of  the  Plaintiff 
plaintiff,  the  latter  may  protect  himself  against  the  mortgaged  pro-  n^yr|^  Je 
perty  being  sold  for  less  than  his  claim  by  getting  a  reserved  bid  bid  fixed. 
fixed,  and  in  the  event  of  the  sale  proving  abortive,  he  may  obtain 
a  final  order  for  foreclosure:  see  note  to  Rule  378. 

As  to  when  the  plaintiff  may  apply  to  increase  the  deposit,  see 
note  to  Rule  380. 
J.A.—  36 
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Rules  384.    Upon  the  plaintiffs  filing  in  the  office  in  which 

on  ming  ^ne  proceedings  were  commenced  a  note  of  such  election, 

notice,  and  proof  of  service  of  such  notice,  the  defendant  making 

to  be81  the  deposit  shall  be  entitled  to  a  return  thereof.    Con.  Rule 

returned  to 
defendant. 


Taken  from  Chy.  O.  431. 

Before  the  money  can  be  obtained  proof  will  have  to  be  given  to- 
the  Accountant  of  the  due  filing  of  the  notice  of  election.  The  pro- 
duction of  an  office  copy,  with  a  certificate  of  its  being  filed,  would 
seem  to  be  the  proper  proof. 

in  default  385.  In  default  of  payment  according  to  the  report  in 
t/onefinSP"a  foreclosure  or  redemption  action,  a  final  order  of  fore- 
maerbe  closure  may  be  granted  against  the  party  making  default 
gran  ted  in  on  an  ex  parte  application.  Con.  Rule  353. 

Chambers. 

Taken  from  Chy.'O.  451. 

Judgments  in  mortgage  actions  in  the  usual  form,  are  to  be  read 
as  if  this  Rule  was  incorporated  therein:  see  Rule  619.  By  the 
terms  of  this  Rule  it  is  confined  to  foreclosure  and  redemption 
actions,  but  it  was  always  the  practice  under  the  Chy.  Order  4.M, 
which  was  in  similar  terms,  where  the  judgment  was  for  sale  in 
default  of  redemption,  in  like  manner  to  obtain  a  final  order  for  sale; 
and  see  Rules  387  and  754. 

A  final  order  is,  generally  speaking,  necessary  in  all  cases  where  a 
judgment  directs  anything  to  be  done,  upon  the  default  of  a  party  in. 
doing  a  given  act  by  a  future  day;  the  final  order  being  the  judicial 
determination  that  the  default  has  in  fact  taken  place. 

Applica-  Application  for  Final  Order.—  The  application  may  be  made 
how  made.  to  tne  Master  in  Chambers,  or  to  any  local  officer  having  like  juris- 

diction. 

Affidavit  of  In  order  to  obtain  a  final  order  for  default  of  redemption  -in  a 
non-pay-^  mortgage  action,  it  is  necessary  to  produce  an  office  copy  of  the  judg- 
produced.  ment,  an  office  copy  of  the  report,  if  any,  the  affidavit  of  the  party 
to  be  redeemed  of  non-payment,  and  non-receipts  of  rents,  and 
negativing  his  being  in  possession:  Scott  v.  McDonnell,  1  Chy.  CK. 
193;  Burford  v.  Lymburner,  76.  275;  Frees  v.  Coke,  L.  R.  6  Chy.  645; 
or  in  case  any  sum  has  been  paid  since  the  account  was  taken,  and 
before  the  day  appointed  for  redemption,  showing  that  notice  has 
been  given  pursuant  to  Rule  387;  or  in  case  the  party  is  in  possession 
showing  no  receipts,  beyond  those  for  which  credit  has  been  giveTI  in 
the  account.  For  forms  of  affidavits,  see  Leggd's  Forms,  2nd  ed., 
Nos.  684-686. 

Certificate      There  must  also  be  produced  a  certificate  of  the  cashier,  or  other 

ofbank       jike  officer:  Campbell  v.  Garrett,  1  Chy.  Ch.  255,  of  the  bank,  where 

the  money  is  appointed  to  be  paid,  of  non-payment  of  the  money, 

before,  on,  or  since,  the  day  appointed  for  payment:  Parrel  v.  Stokes, 

1  Chy.  Ch.  201;  duly  verified  by  affidavit. 

Affidavit  of  Affidavit  of  Non-payment.—  Where  there  are  several  parties 
non-pay-  entitled  to  the  money  directed  to  be  paid,  the  affidavit  of  non-pay- 
whonVto  ment  should  be  made  by  all:  Anms  v.  Wilson,  1  Chy.  Ch.  217; 
be  made.  Kinnaird  v.  Torke,  60  L.  T.  380;  but  where  one  of  the  parties  is  out 
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of  the  jurisdiction,  his  affidavit  may  be  dispensed  with:  Lyman  v.  Rule  385. 
Kirkpatriek,  2  Gr.  625;  Counter  v.  Wylde,  1  Gr.  538;  and  see  Frith  v. 
Cooke,  52  L.  T.  798,  where  the  affidavit  of  the  plaintiff's  solicitor 
was  accepted;  Kinnaird  v.  Torke,  supra;  where  a  sole  plaintiff  resides 
out  of  the  jurisdiction,  the  affidavit  of  his  agent  will  be  accepted,  and 
in  such  case  the  affidavit  should  show  where  the  custody  of  the 
mortgage  has  been:  Rae  v.  Shaw,  1  Chy.  Ch.  209;  and  where,  in  such 
a  case,  the  affidavit  is  made  by  the  solicitor  of  the  plaintiff,  it 
should  show  that  the  plaintiff  has  no  other  agent  within  the  juris- 
diction authorized  to  receive  the  money:  Taylor  v.  Cuthbert,  1  Chy. 
Ch.  240;  but  see  Moody  v.  Tyrrell,  6  P.  R.  313;  Qilten  v.  Roman 
Vatholic  Episcopal  Corporation,  7  Ont.  146;  McMullen  v.  Polly,  12 
Ont.  702;  13  Ont.  299.  An  agent  should  state  that  he  is  authorized 
to  receive  the  money:  Powers  v.  Merriman,  1  Chy.  Ch.  225;  but  it  is 
not,  however,  necessary  to  produce  the  agent's  authority:  Radclyffe  v. 
Duffy,  1  Chy.  Ch.  302;  and  where  the  party  to  receive  the  money  is 
a  corporation  aggregate,  the  affidavit  of  an  officer  of  the  company, 
must  show  that  he  is  the  proper  officer  to  receive  the  mortgage 
money:  Western  Assurance  Co.  v.  Capreol,  1  Chy.  Ch.  227. 

The  affidavit  of  non-payment  must  be  made  after  the  day  appointed  When  to 
for  redemption:  Blong  v.  Kennedy,  2  Chy.  Ch.  453.  be  made. 

When  Notice  Necessary. — The  motion  for  a  final  order  is  usually  Notice 
ex  parte:  H&nderson  v.  Cowan,  1  Chy.  Ch.  297;  Rule  385.     But  where  °fhm°tion 
two   years   had    elapsed   since   the   default,    before   the  motion   was  necessary, 
made,    notice  was   required  to   be  served:   Kirkhoffer  v.   Stafford,   2 
Chy.    Ch.    52;  Ardagh    v.    Orchard,   2   C.   L.    J.   303;   and  where   it 
appeared  by  the  report,  that  the  defendant  had  not  received  notice 
of  the  proceedings  in  the  Master's  office,  in  a  case  in  which  he  was 
entitled  to  notice,  notice  of  the  motion  was  required  to  be  served: 
McCormick  v.  McCormick,  6  P.  R.  208;  and   where  the  account  has 
been  changed  even  after  the   day  appointed  for  redemption,   notice 
should  be  served:  Portman  v.  Smith,  2  C.  L.  J.  167. 

On  What  Grounds  Final  Order  Refused.— The  order  may  be  Fi»^ order 
refused  where  the  account  is  changed  by  the  receipt  of  money  before  ^fu^ed, 
the  clay  fixed  for  redemption :  Prees  v.  Coke,  L.  R.  6'  Chy.  645 ;  Garlick  where 

v.  Jackson,  4  Beav.  154.  account 

changed. 

Where  the  mortgagee  is  in  occupation,  or  receipt  of  rents,  he  should 
be  charged  with  rents  up  to  the  day  fixed  for  redemption,  or  a  new 
account  must  be  taken,  and  a  new  day  appointed  for  payment:  Pipe 
v.  Shafer,  1  Chy.  Ch.  251;  and  it  was  held  that  this  must  be  done 
even  where  the  plaintiff  swore  he  was  in  occupation  merely  as  a 
caretaker:  Cummer  v.  Tomlinsvn,  1  Chy.  Ch.  235;  or  where  a  receiver 
had  been  appointed:  Jenner-Fust  v.  Needham,  31  Ch.  D.  500;  54  L.  T. 
420,  affirmed  by  C.  A.  32  Ch.  D.  582;  Piat  v.  Nicholson.  80  L.  T. 
Jour.  374;  but  see  Rule  750,  note;  Hoare  v.  Stephens,  32  Ch.  D.  194; 
54  L.  T.  230;  Holt  v.  Beagle,  55  L.  T.  592;  Ingham  v.  Sutherland,  63 
L.  T.  614. 

But  the  plaintiff's  going  into  possession  and  receiving  rents,  after 
the  day  appointed  for  payment,  does  not  ~affect  his  right  to  a  final 
order:  Portman  v.  'Smith,  2  C.  L.  J.  167;  Green<shields  v.  Blackwood, 
1  Chy.  Ch.  60;  Constable  v.  Hoicick,  5  Jur.  N.  S.  331;  National  Perm.  B. 
S.  v.  Raper,  65  L.  T.  668. 

Where  before  the   day  appointed  for  payment,    the  office  of  the  Refused 
bank,  at  which  the  money  is  made  payable,  is  closed,  a  new  day  8 
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Rule  385.  must  be  appointed:  King  v.  Connor,  1  Chy.  Ch.  274.  So  where  a 
Sunday  was  appointed  for  payment,  the  final  order  was  refused: 
Holcumb  v.  Leach,  3  Gr.  449. 

P*  Where  it  appeared  that  the  decree  was  erroneous,  a  final  order  was 

erroneous    refused:  Commercial  Bank  v.  Graham,  4  Gr.  419;  and  see  Mitchell  v. 
'  Strathy,  28  Gr.  80. 

Where  a  sole  mortgagee,  or  one  of  several  joint  mortgagees,  dies 
before  the  day  appointed  for  payment,  unless  the  judgment  provides 
in  the  latter  case  for  payment  to  the  survivors,  a  new  account  must 
be  taken,  and  a  new  day  appointed:  BlacUbwrn  v.  Caine,  22  Beav. 
614;  Kingsford  v.  Poile,  8  W.  R.  110. 

Where  the  Crown  is  entitled  to  the  equity  of  redemption,  a  final 
order  of  foreclosure  cannot  be  obtained,  but  merely  an  order 
authorizing  the  mortgagee  to  take  possession  until  the  Crown  may 
see  fit  to  redeem:  Dunn  v.  Attorney-General,  10  Gr.  482,  or  the  security 
be  satisfied:  Hodge  v.  Attorney-General,  3  Y.  &  C.  342;  Seton,  1044. 
A  sale  may  be  ordered  where  the  Crown  is  interested:  Barttett  v. 
Rees,  L.  R.  12  Eq.  396. 

The  final  order  may  be  refused  where  an  extension  of  time  for 
redemption  is  asked,  and  reasonable  grounds  therefor  are  shown: 
and  the  same  relief  may  be  granted  in  a  redemption  action  where 
the  judgment  provides  for  the  dismissal  of  the  action  in  default  of 
payment  so  long  as  the  final  order  of  dismissal  has  not  been  granted: 
Collinson  v.  Jeffery,  1896,  1  Ch.  644;  74  L.  T.  78. 

Effect  of  Final  Order. — The  final  order  of  foreclosure,  so  long 
as  it  remains  in  force,  is  an  absolute  bar  to  the  parties  foreclosed 
from  claiming  the  right  to  redeem.  But  it  is  no  bar  to  the  mortgagee, 
as  long  as  he  is  in  a  position  to  restore  the  mortgaged  property,  from 
seeking  to  enforce  payment  of  the  mortgage  debt:  Lockhart  v.  Hardy, 
9  Beav.  349;  Munsen  v.  Haves,  22  Gr.  279.  But  if,  after  a  final 
order  of  foreclosure,  he  takes  proceedings  to  enforce  payment  of  the 
debt,  that  ipso  facto  operates  as  an  opening  of  the  foreclosure,  and 
entitles  the  mortgagor  to  a  reconveyance  on  payment  of  the  money: 
Palmer  v.  Hendrie,  27  Beav.  349;  28  Beav.  341.  If,  however,  the 
mortgagee,  by  his  own  act,  unauthorized  by  the  mortgagor,  has 
made  it  impossible  to  restore  the  mortgaged  property,  proceedings  to 
enforce  payment  of  the  debt  will  be  stayed  on  the  application  of  the 
mortgagor:  76.;  The  British  and  Canadian  Loan  &  Investment  Co.  v. 
Williams;  15  Ont.  366. 

A  final  order  of  foreclosure  obtained  against  an  assignee  of  the 
equity  of  redemption  for  the  benefit  of  creditors,  is  no  estoppel  to  a 
subsequent  action  by  him  on  behalf  of  the  creditors  of  the  mortgagor, 
under  R.  S.  O.  c.  147,  s.  9  (2),  to  set  aside  the  mortgage  for  fraud, 
where  no  such  issue  was  raised  in  the  action  for  foreclosure:  Glass 
v.  Grant,  16  Ont.  233. 

Opening          Opening  of  Foreclosure  at  the  Instance  of  the  Mortgagor. 

foreclosure — Even  after  a  final  order  has  been   obtained,  the  mortgagor  may 

at  the          apply  to  set  aside  the  order,  and  to  "be  let  in  to  redeem;  and  this 

of  the06      relief  was  granted  even  as  against  a  purchaser  from  the  mortgagee 

mortgagor,  after  the  final  order  of  foreclosure:  Campbell  v.  Holyland,  7  Ch.  D. 

166;  26  W.  R.  160;  Johnston  v.  Johnston,  9  P.  R.  259;  but  it  has  been 

said  that  this  relief  can  only  be  granted  where  the  final  order  has 

been  obtained  by  actual,  positive  fraud,  or  under  circumstances  of 

oppression:  Patch  v.   Ward,  L.  R.  3  Chy.  203,  212;  and  in   Trinity 
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College  v.  Hill,  2  Ont.  348;  18  C.  L.  J.  387,  the  relief  was  refused  Rule  385. 
as  against  a  purchaser  from   the  mortgagee'  after  the  final  order,  Not  opened 
there  being  no  such  circumstances;  but  this  case  was  subsequently as against 
reversed  in  appeal  on  the  ground  of  irregularity  in  the  proceedings ;  ^rom  m8ort- 
the  sale  having  taken  place  under  a  decree  nisi,  which  had  not  been  gagee  ex- 
made  absolute  before  the  final  order  was  obtained:  S.  C.,  10  Ont.  ept  where 
App.   99.     When  the  rights  of  third  parties  do  not  intervene,   and 
the  plaintiff  can  be  replaced  in  the  same  position  he  occupied  before 
the  default,  and  recompensed  for  any  damages  he  may  have  suffered, 
and  there  is    a  reasonable   prospect  for  payment  shewn,   the   fore- 
closure may  be  opened  and  the  time  for  payment  extended:  WaddellWhen 
v.  McColl,  2  Chy.  Ch.  62;  but  some  reasonable  excuse  must  be  shewn  ^h*sof 
for   not  redeeming   at   the  time   appointed,    and    the   fact  that   the  do  hot 
property  is  of  much  greater  value  than  the  amount  due  should  be  intervene, 
established:  Johnson  v.  Ashbridge,  2  Chy.  Ch.  251.     The  fact  that 
property  has  increased  in  value,  is  not  alone  a  sufficient  ground  for 
opening  the  foreclosure:  Miles  v.  Cameron,  9  P.  R.  502;  19  C.  L.  J. 
235;  3  C.  L.  T.  361.    In  Platt  v.  Ashbridge,  12  Gr.  105,  the  foreclosure 
was  opened  after  a  lapse  of  eighteen  months,  the  mortgagor  being  Evidence 
illiterate,   and  having   no  solicitor,   and  not  understanding  the  pro-  required, 
ceedings,   and  the  property  appearing  to  be  worth  three  times  the 
amount  of  the  incumbrance. 

The  Court  refused  to  open  a  foreclosure  merely  because  a  receiver  Mortgagor 
by  mistake  neglected  to  account  for  all  the  rents  he  had  received  redeeming 
before   the   final    order   was   granted:   Ingham   v.   Sutherland,   63   L.  fncmn^* 
T.  614.  brancers 

Where,  after  a  final  order  of  foreclosure  against  subsequent  incum-  foreclosed, 
brancers,  the  mortgagor  redeems;  that  has  the  effect  of  opening  the 
foreclosure  as  against  the  subsequent  incumbrancers:  Read  v.  Smith, 
14  Gr.  250;  S.  C.,  16  Gr.  52;  Box  v.  Bridgman,  6  P.  R.  234;  Otter  v. 
Lord  Vaux,  2  K.  &  J.  650;  6  D.  M.  &  G.  638;  and  see  LedVrook  v. 
Passman,  59  L.  T.  306.     In  Billiard  v.  Campbell,  7   Gr.  96,  a  final 
order  of  foreclosure  was  set  aside  at  the  instance  of  a  purchaser  of  ofequftSy ' 
the  equity  of  redemption  pendente  lite  but  without  notice  of  it,  but  of  re- 
in  Robson  v.  Argue,  25  Gr.  407,  such  relief  was  refused.  demption, 

Terms  on  which  Foreclosure  Opened  at  the  Instance  of  Terms 
the  Mortgagor.— The  terms  on  which  a  foreclosure  is  opened  are 
in  the  discretion  of  the  Court.  Where  the  security  is  not  ample,  the 
mortgagor  may  be  required  to  pay  the  interest  and  costs  by  an 
early  day,  and  six  months  may  be  allowed  for  the  payment  of  the 
principal:  Fisher  on  Mortges.,  5th  ed.,  926;  Robbins  on  Mortges., 
1047.  But  where  the  security  is  ample,  the  costs  of  the  action,  and 
of  the  application,  may  be  ordered  to  be  paid  forthwith,  and  the 
time  extended  for  payment  of  the  principal  and  interest,  the  de- 
fendant being  charged  with  interest  on  the  gross  amount  of  the 
principal  and  interest,  for  the  period  of  the  extension:  see  Trinity 
College  v.  Hill,  8  Ont.  286;  20  C.  L.  J.  359,  385;  Holford  v.  Yate,  1 
K.  &  J.  677;  Whitfield  v.  Roberts,  7  Jur.  N.  S.  1268;  and  see  Howarit 
v.  Macara,  1  Chy.  Ch.  27,  and  other  "cases  cited  in  note  to 
Rule  750. 

Opening  of  the  Foreclosure  by  the  Mortgagee. — So  long  as  Opening 
the  mortgagee  is  in  a  position  to  restore  the  mortgaged  property,  foreclosure 
he  may  at  any  time,  open  the  foreclosure  by  enforcing  payment  of  mortgagee, 
the  debt.    But  if,  after  he  has  obtained  a  final  order,  he  has  parted 
with  the  mortgaged  estate,  or  any  part  of  it,  so  that  he  is  not  in  a 
position  to  re-convey,  he  will  be  restrained  from  recovering  the  debt: 
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Lockhart  v.  Hardy,  9  Bear.  349;  Oowland  v.  Garbutt,  13  Gr.  583; 
Burnham  v.  Gait,  16  Gr.  417;  Chatfleld  v.  Cunningham,  23  Ont.  153; 
but  see  Bald  \.-Thompson,  16  Gr.  177;  but  the  making  of  a  mortgage 
by  the  mortgagee  on  the  mortgaged  estate,  will  not  prevent  him 
from  opening  the  foreclosure  by  suing  for  the  mortgage  debt,  if  at 
the  time  of  his  bringing  the  action,  he  has  paid  off  the  mortgage, 
and  is  in  a  position  to  re-convey:  Munscn  v.  Hauss,  22  Gr.  279. 

A  mortgagee  who  has  exercised  his  power  of  sale,  where  there  is  a 
personal  liability  to  pay  the  mortgage  debt,  is  entitled  to  sue  for  the 
deficiency;  the  fact  that  the  mortgagee  has  acquired  the  land  since 
the  sale,  is  no  objection  to  his  right  to  recover:  Pegg  v.  Hobson,  14 
Ont.  272.  In  the  absence  of  any  objection  to  the  sale  under  the 
power,  the  acquisition  of  the  estate  by  the  mortgagee  would  not  give 
the  mortgagor  any  new  right  of  redemption. 


prcedpe. 


order  for        386.    If  the  purchase  money  is  insufficient  to  pay  what 

deSenc°fnas  been  found  due  to  the  plaintiff  for  principal,  interest, 

maybe      and  costs,  subsequent  interest,  and  subsequent  costs  in  an 

when.        action  for  sale,  the  plaintiff  (where  the  mortgagor  or  per- 

son liable  to  pay  the  debt  is  a  defendant,  and  such  relief 

is  claimed)  shall  be  entitled,  on  an  ex  parte  application 

to  the  Court  or  a  Judge,  to  an  order  for  the  payment  of  the 

deficiency.     Con.  Kule  354. 

Taken  from  Chy.  O.  455. 

Judgment  Where  a  personal  order  for  payment  is  claimed  by  indorsement  on 
*^e  wr^»  that  relief  may  now  be  awarded  by  the  judgment  in  the 
first  instance,  without  waiting  for  the  ascertainment  of  fhe  deficiency: 
see  Forms  153,  154. 

Enforcing       Where  the  judgment  is  for  foreclosure,  accompanied  by  a  personal 

on  coven-    remedy  for  payment  of  the  mortgage  debt,  if  the  mortgagee,   after 

ant  after      obtaining  a  final  order  for  foreclosure,   enforces  the  judgment   for 

foreclosure  payment,  by  issuing  execution,  or  otherwise,  he  thereby  opens  the 

foreclosure.     If  he  has  in  such  a  case,  parted  with  the  mortgaged 

property  after  obtaining  the  final  order,  any  further  proceedings  to 

enforce  the  payment  of  the  debt  will  be  restrained  on  motion:   see 

Rule  385.  note. 

Order  for       The  order  for  payment  of  deficiency  can  only  be  granted  where 

payment  of  there  is  a  personal  liability  to  pay.    See  cases  cited  in  note  to  Rule 
deficiency,    070 
only  grant-  ° 

there  fsfa  ^  mortgagee  who  has  exercised  his  power  of  sale  is  entitled  to 
sue  for  any  deficiency  which  may  remain  due  after  deducting  the 
proceeds  of  the  sale,  and  the  fact  that  the  mortgagee  has  again 
acquired  the  land  is  no  objection  to  his  right  to  recover:  Pegg  v. 
Holson,  14  Ont.  272. 

Where  a  mortgagor  who  has  parted  with  his  equity  of  redemption 
is  sued  on  his  covenant  to  pay  the  mortgage  debt,  he  is  entitled,  as 
against:  the  assignee  of  the  equity  of  redemption,  to  a  lien  on  the 
mortgaged  land,  if  still  in  the  hands  of  the  mortgagee,  subject  to 
redemption,  for  any  sum  so  paid,  if  the  assignee  of  the  equity  of 
redemption  has  agreed  to  assume  the  mortgage:  Hamilton  Provident  L. 
&  I.  Co.  v.  Smith,  17  Ont.  1. 


personal 
liability, 
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(1)  Where  the  state  of  the  account  ascertained  by 
a  judgment,  order  or  report,  is  changed  by  payment  of  Where 
money,  receipt  of  rents  and  profits,  occupation  rent  or  *£°°^ 
otherwise  before  the  final  order  for  foreclosure  or  sale  is  after°bemg 
obtained,  the  plaintiff  or  other  party  to  whom  the  mortgage  ednew1" 
money  is  payable  may  (either  before  or  after  the  day  ap-  ^y1^ 
pointed  for   payment)    apply   ex  parte  to  the  Court  or  a  taken. 
Judge  to  fix,  by  reference  to  a  Master  or  otherwise,  the 
amount  to  be  paid  in  lieu  of  the  amount  previously  ascer- 
tained, or  (where  the  day  appointed  for  payment  has  not 
arrived)  may  give  notice  to  the  party  by  whom  the  money 
is  payable  that  he  gives  him  credit  for  a  sum  certain  to  be 
named  in  the  notice,  and  that  he  claims  that  there  remains  or  notice 
due  in  respect  of  such  mortgage  money  a  sum  certain  to  gfvcern.dlt 
be  also  named  in  the  notice.    See  Con.  Rules  357,  355. 

(2)  "Where  the  application  is  made  after  the  day  ap-  New  day. 
pointed  for  payment,  and  in  other  cases  if  the  Court  or 
Judge  so  directs,  a  new  day  for  payment  shall  be  appointed. 


(3)  Where  notice  of  credit  has  been  given,  if  the  sums 
named  therein  appear  proper  to  be  allowed  and  paid,  the  granted  if 
final  order  may  be  granted  without  further  notice;    but  credit 
the  party  to  whom  the  notice  of  credit  is  given  may  apply  f  ^pSrty 
to  the  Court  or  a  Judge  to  fix,  by  reference  to  a  Master  or  [JJJ*  *Jve 
otherwise,  the  amounts  proper  to  be  allowed  and  paid  in-  count 
stead  of  the  amounts  mentioned  in  the  notice.     See  Con. 
Kules  356,  358. 

This  Rule  states  what  was  in  effect  the  practice  under  former 
Con.  Rules  355  to  358.  Those  Rules  were  taken  from  Chy.  O. 
457-460. 

A  notice  of    credit    must    be    given  before  the  day  for  payment  Notice  of 
arrives:  see   also  Knottinger  v.  Barber,  1  Chy.   Ch*  258.     Notice  O*  b^Sa^ed 
credit  of  payments,  or  rents,  which  have  been  received  after  the  day  before  day 
fixed  for  redemption,  need  not  be  given:  see  Rule  385,  note.     Such  of  payment 
payments  do  not  affect  the  plaintiff's  right  to  a  final  order,  unless 
indeed  they  amount  to  a  total  extinguishment  of  the  debt:  National 
Perm.  Mutl.  B.  B.  Socy.  v.  Raper,  65  L.  T.  668. 

When  notice  has  been  given  under  this  Rule,  or  the  payment  on 
account  has  been  made  after  the  day  fixed  for  redemption,  the  final 
order  may  be  obtained  notwithstanding  the  alteration  in  the  state 
of  the  account,  without  appointing  any  new  day:  /&. 


388.  In  an  action  for  foreclosure  or  sale,  or  for  r 
covery  of  possession  of  any  mortgaged  property  for  default  dismissed 
in  payment  of  interest,  or  of  an  instalment  of  the  princi-  judgment 
pal,  the  defendant  may,  before  judgment,  move  to  dismiss  on  pay' 
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Rule  388.   the  action  upon  paying  into  Court  the  amount  then  due 
S?earsf     ^or  principal,  interest  and  costs.     Con.  Kule  359. 

and  costs.        Taken  f  rom  Chy>  Q    461>  and  R    g>  Q    1877>  Q    51>  g>  71 

This   Rule    applies    before   judgment.       After   judgment  Rule  389 
applies. 

Rule  388          The  Rule  in  terms  is  confined  to  actions  for  foreclosure,  or  sale, 

applies  to    but  it  has  been  held  that  a  mortgagor  bringing  an  action  for  redemp- 

redemp-      tion  is  within  the  equity  of  this  Rule:  Moore  v.  MerrUt,  6  Gr.  550; 

tion.  Dornyn  v.  Fralick,  21   Gr.   194;   see  contra,   Tylee  v.  Hinton,  3  Ont. 

App.  53;  but  a  plaintiff  in  an  action   for  redemption  claiming  the 

benefit  of  this  Rule  is  not  entitled  to  six  months  for  payment  of  the 

instalment   in  default:  Dornyn  v.  Fralick,   supra.     The  Rule  is  held 

not  to  apply  where  the  mortgagee  is  seeking  to  enforce  a  power  of 

sale:  Robertson  v.  Hetherington,  8  C.  L.  T.  141;  nor  where  he  is  suing 

solely  on  the  covenant  for  payment,  even  though  the  principal  has 

become  due  by   virtue  of  an   acceleration  clause   in  the  mortgage: 

Wilson  v.  Campbell,  15  P.  R.  254. 

Mortgagee  Formerly  when  the  principal  money  due  under  a  mortgage  was 
bringing  not  paid  off  at  the  date  at  which  it  was  covenanted  to  be  paid,  the 
1  mortgagee  was  entitled  to  six  months'  notice  of  payment,  or  six 


six  months'  months'  interest:  Latshaw  v.  Davis,  Blake,  V.C.,  7th  June,  1877;  and 
notice,  or  see  Re  Houston,  2  Ont.  84;  Trust  &  Loan  Co.  v.  Kirk,  8  P.  R.  203; 
iJftSest.  *  Archtald  v.  Building  &  Loan  Association,  15  Ont.  237;  Smith  v. 
Smith,  1891,  3  Ch.  550;  C5  L.  T.  234;  notice  was  not  necessary  where 
the  six  months'  interest  was  paid:  Johnson  v.  Evans,  61  L.  T.  18; 
but  a  mortgagee  bringing  an  action  for  sale,  or  foreclosure,  or 
taking  steps  to  enforce  payment,  could  not  insist  on  getting  six 
months'  notice  of  payment,  or  in  default  thereof,  six  months' 
interest:  Letts  v.  Hutchins,  L.  R.  13  Eq.  176;  Re  Alcock,  Pres- 
cott  v.  Phipps,  23  Ch.  D.  372;  49  L.  T.  240;  BorUl  v.  Knnlr.  1896, 
1  Ch.  648;  nor  could  a  mortgagee  who  entered  into  possession:  Bovill 
v.  Endle,  supra;  or  who  proved  his  claim  in  a  partition  action: 
Re  Houston,  2  Ont.  84;  and  see  In  re  Moss,  31  Gh.  D.  90; 
54  L.  T.  49;  nor  an  equitable  mortgagee  by  deposit  of  title  deeds: 
Fitzgerald's  Trustee  v.  Mellersh,  1892,  1  Ch.  385;  66  L.  T.  178.  This 
right  to  six  months'  notice,  or  six  months'  interest,  does  not  exist  in 
the  case  of  a  mortgage  made  after  1st  July,  1888,  unless  there  is  an 
express  stipulation  therein  to  that  effect:  see  R.  S.  O.  c.  121,  s.  17; 
see  R.  S.  C.  c.  127,  s.  7. 

Although  after  action  for  foreclosure  brought,  a  mortgagor  may  at 
any  time  before  judgment  tender  the  amount_due  with  interest  to 
the  date  of  tender,  and  the  plaintiff  is  bound  To  accept  it,  yet  after 
judgment,  it  has  been  held,  in  England,  that  a  defendant  cannot 
waive  the  six  months  allowed  for  redemption  without  the  consent 
of  the  plaintiff:  Hill  v.  Rowlands,  1897,  2  Ch.  361,  but  query,  how  far 
the  statutes  abore  referred  to  would  enable  a  defendant  to  do  so  in 
Ontario. 

In  default  Upon  default  in  payment  of  any  instalment  of  principal,  or  interest, 
naentyof  *ke  mortgagee  has  a  right,  without  any  express  stipulation  to  that 
instalment  effect,  to  call  in  the  whole  amount  secured  by  the  mortgage:  Cameron 
whole  v.  McRae,  3  Gr.  311;  but  this  right  may  be  qualified  by  the  express 
secumi  stipulation  of  the  parties,  as,  for  instance,  where  there  was  an  ex- 
becomes  press  proviso  that  in  default  of  payment  of  any  Instalment  of  interest 
due.  for  sj[x  months,  the  whole  principal  money  should  become  payable, 

it  was  held  that  a  suit  for  foreclosure  would  not  lie  until  the  lapse 
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of  the  six  months:  Parker  v.  The  Vine  Growers'  Association,  23  Gr.  Rule  389. 
179.     Where  there  was  a  proviso  accelerating  payment  of  principal 
and  interest  in  the  event  of  the  mortgagor  mortgaging,  or  otherwise 
incumbering,  the  property,   or  suffering  it  to  become  liable  to  sale 
for  taxes,  it  was  held  that  a  voluntary  assignment  in  insolvency  was  Proviso 
not  within  the  proviso:  McKay  v.  McFarlane,  19  Gr.  345.     Under  a  *ccelerat- 
clause   accelerating   payment    of   mortgage   money   in   the   event  ofmfiFChow 
default,   a  mortgagee  who  neglects  to  call-in  the  mortgage  money  construed. 
pursuant  to  the  proviso,  cannot  in  a  redemption  suit  treat  the  sums, 
of  which  the  payment  is  accelerated,  as  overdue,  and  claim  interest 
thereon:  McLaren  v.  Miller,  20  Gr.  637. 

It  was  held  by  Spragge,  C.,  that  even  though  there  be  an  express  H°w  far 
stipulation  in  the  mortgage,  that  in  default  of  payment  of  any  iiistal-  ^"eye01"1 
ment  the  whole  mortgage  money   shall  become  payable,   the  mort-from 
gagor   may,   nevertheless,    after    default,    claim   the   benefit    of    this  express 
Rule:  Gemmell  V.  Burn,  7  P.  R.  381;  and  see  Knapp  v.  Cameron,  6  Gr.  £™JiJ£aJ?r 
559;  but  in  Tylee  v.  Hinton,  3  Ont.  App.  53,  Moss,  C.J.A.,  expressed"  ?ng  pay- 
a  doubt  whether  the  Court  had  any  power  to_relieve  against  such  a  ment  in 
stipulation,  either  under  this  Rule,  or  under  its  inherent  jurisdiction  Default  f 
to  relieve  against  penalties,  and  forfeitures  ;  and  see  General  Credit  qU(Kre  ?  ' 
&  Discount  Cv.  v.  Glegg,  48  L.  T.  182.     It  cannot,  therefore,  be  said 
to  be  clear  that  the  Rule  applies  to  cases  where  there  is  an  express 
proviso  accelerating  the  payment  of  the  mortgage  debt  in  the  event 
of  default. 

Where  a  defendant  moves  to  stay  proceedings  under  this  Rule,  he  Interest  to 
may  obtain  the  stay,  on  payment  of  the   interest  calculated  up  to  tQ  J^.     p 
the  last  gale  day,  and  is  not  obliged  to  pay  it,  up  to  the  time  of  gale  day. 
making  the  application:  Strachan  v.  Mumey,  6  Gr.   378;  but,  if  the, 
defendant  desires  to  pay  off  the  whole  amount  of  the  mortgage  debt, 
the  mortgagee  cannot  refuse  to  accept  it:  Cruso  v.  Bond,  9  P.  R.  Ill; 
1  Ont.  384  (overruling  Green  v.  Adams,  2  Chy.  Ch.  134);  although  in 
a  redemption  suit  he  might  not  be  bound  to  accept  more  than  the  carmot 
instalments  in  arrear.  refuse  to 

An  application  may  be  made,  after  judgment  has  been  obtained,  to  payment 
stay  proceedings  on  payment  of  the  arrears:  see  Rule  389.  of  whole 

The    making  of    a  motion    to     stay  proceedings   on  payment    of  debt' 
principal   and   interest   is  not    equivalent  to   a  tender:   Kinnavrd   v. 
Trollope,  42  Ch.  D.  610. 


In  an  action  for  the  purpose  and  under  the  cir-  After 
cumstances  specified  in  Rule  388,  the  defendant  may  move 
to  stay  the  proceedings  in  the  action,  after  judgment,  but 
before  sale  or  final  foreclosure,  or  recovery  of  possession  on  pay-, 

„  -.  •.  /s  i       ment  of 

ol  the  mortgaged  property,  upon  paying  into  Court  the  arrears 

,1  /  •       •      i      •          J  T  r*         and  costs 

amount  then  due  ior  principal,  interest  and  costs.     (Jon. 
Eule  360. 

Taken  from  "Chy.  O.  462. 

See  notes  to  Rule  388. 

This  and  the  preceding  Rule  in  terms  extend  only  to  cases  of  fore- 
closure, or  sale,  or  recovery  of  possession  of  the  mortgaged  premises; 
the  relief  provided  for  by  them,  therefore,  cannot  be  given  in  an 
action  on  the  covenant  though  it  be  for  the  whole  of  the  mortgage 
money  due  under  an  acceleration  clause:  Wilson  v.  Campbell,  15  P. 
R.  254. 
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After  payment  has  been  made,  under  this  Rule,  of  the  instalments 
in  arrear,  it  is  irregular  for  the  plaintiff  to  take  any  further  proceed- 
ings in  the  action,  until  another  instalment  falls  due:  Carroll  v. 
Hopkins,  4  Gr.  431;  and  see  Rule  390. 

39 O.  Where  an  application  is  made  to  stay  the  pro- 
ceedings under  Rule  389,  the  judgment  may  afterwards 
be  enforced,  by  order  of  the  Court,  upon  subsequent  de- 
fault in  the  payment  of  a  further  instalment  of  the  princi- 
pal, or  of  the  interest.  Con.  Rule  361. 

Taken  from  Chy.  O.  463. 

Where  sub-     Where,  after  a  judgment  of  foreclosure,  the  proceedings  are  stayed 
sequent       under  Rule  389,  on  a  subsequent  default  being  made,  on  the  plain- 
made  after  tiff's  application  to  enforce  the  judgment,  and  the  defendant  asking 
stay, form    for  a  further  stay  on  payment  of  the  arrears,  an  order  may  be  made 
of  order,      directing  payment  of  the  whole  sum  In  six  months,  and  in  default 
foreclosure,  with  liberty  to  the  defendant  to  pay  the  arrears  forth- 
with, and  in  that  event  staying  the  proceedings:  Strachan  v.  Devlin, 
1  Chy.  Ch.  8. 

default"1  391.  In  a  redemption  action,  on  default  of  payment 
being  made  according  to  the  report,  the  defendant  shall 
be  entitled,  on  an  ex  parte  application  to  the  Court  or  a 
Judge  to  a  final  order  of  foreclosure  against  the  plaintiff, 
or  to  an  order  dismissing  the  action  with  costs  to  be  paid 
by  the  plaintiff  to  the  defendant,  forthwith  after  taxation 
thereof.  Con.  Rule  362. 

See  Rules  385,  392,  and  notes. 

As  to  the  evidence  of  non-payment:  see  Docksey  v.  Else,  64  L. 
T.  25G. 

The  Court  may  in  a  proper  case  extend  the  time  for  redemption 
at  any  time  before  a  final  order  of  dismissal,  or  foreclosure:  Collinson 
v.  Jeffery,  1896,  1  Ch.  644;  74  L.  T.  78. 

Directions      392.    In   a   redemption   action    where  the  plaintiff  is 
plaintiff  in  declared  foreclosed,  directions  may  be  given  either  by  the 
tfon  suit  is  final    order   foreclosing   the   plaintiff,    or   by    subsequent 
foreclosed,  orders,  that  all  necessary  inquiries  be  made,  accounts  taken 
and  proceedings  had  for  redemption  or  foreclosure,  or  re- 
demption or  sale,  as  against  any  subsequent  incumbrancers, 
or  for  the  adjustment  of  the  relative  rights  and  liabilities 
of  the  original  defendants  as  among  themselves,  and  such 
order  shall  have  the  same  force  and  effect  as  a  judgment 
obtained  by  the  original  defendant.     Con.  Rule  363. 

The  provisions  of  this  Rule  seem  to  be  based  on  Chy.  O.  466. 
The  dismissal  of  an  action  for  redemption  by  a  mortgagor  usually 
operates  as  a  foreclosure;  and  where  a  bill  did  not  pray  redemption, 
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but  a  decree  for  redemption  was  granted,  it  would  seem  a  subsequent  Rules 
dismissal  operated  as  a  foreclosure:  Cornwall  v.  Hcnriod,  12  Or.  338;  393,  394. 
but  this  is  not  the  case  where  the  mortgage  is  by  deposit  of  title  Dismissal 
deeds,    because   in   such   a   case   a  judgment   of   foreclosure    would  ^P1^011 
provide    for    the    execution    of    a    legal    mortgage,    but    the    mere  demption 
dismissal  of  an  action  to  redeem,   cannot  have  that  effect,    though  operates 
it  may  preclude  the  mortgagor  from  bringing  another  action  to  re-  foreclosure 
deem:  Marshall  v.  Shrewsbury,  L.  R.  10  Chy.  250. 

Where  an  action  for  redemption  is  brought  by  a  second  mortgagee  Subse- 
and  he  is  foreclosed,  the  mortgagor,  as  well  as  the  first  mortgagee, 
has  a  right  to  have  a  day  appointed  for  the  redemption  of  the  first 
mortgage  by  the  mortgagor:  McKinnon  v.  Anderson,  18  Gr.  684.  The 
defendant  who  is  sought  to  be  redeemed,  need  not,  unless  he  pleases, 
proceed  under  this  Rule,  and  he  cannot  be  deprived  of  costs  of  any 
subsequent  action  for  foreclosure,  or  redemption,  for  not  having 
done  so:  /&. 

Where  a  second  mortgagee  brings  an  action  to  redeem  a  prior 
mortgagee  and  to  foreclose  the  mortgagor,  in  default  of  redemption, 
the  action  may  be  dismissed  as  against  both  the  prior  mortgagee, 
and  the  mortgagor,  with  costs:  Hallett  v.  Furze,  31  Ch.  D.  312;  54 
L.  T.  12. 


393.  In  mortgage  actions  when  it  becomes  necessary 

to  fix  a  date  for   redemption   after  the  lapse  of   the  first  six  months 
period  of  six  months,  the  further  time  allowed  shall  be 
one  month;     Kules   23  June,  1894,  1316. 

Before  this  Rule  the  practice  was  to  allow  each  person  or  set  of 
persons  successively  entitled  to  redeem,  three  months  from  the 
taking  of  the  subsequent  accounts  respectively.  Incurnbrancers 
having  a  specific  lien  by  mortgage  were  successively  allowed  each  a 
separate  day  in  order  of  their  priorities,  but  since  The  Creditors' 
Relief  Act  (R.  S.  O.  c.  78),  execution  creditors  have  been  together 
given  one  day  for  redemption,  their  order  of  priority  conjointly 
being  that  of  the  first  execution  creditor:  see  note  to  Rule  750. 

The  terms  of  this  Rule  are  probably  wide  enough  to  be  applicable 
to  the  time  to  be  given  to  a  mortgagor  where  foreclosure  is  ordered 
after  an  abortive  sale:  see  note  to  Rule  378. 

14.  TRANSMISSION  OF  INTEREST  pendente  lite. 

394.  An  action  shall  not  become  abated  by  reason  of 
the  marriage,  death,  or  bankruptcy  of  any  of  the  parties,  by  r 

/.          •  •  •  •  i    •  T_    IT         1  o*  iri- 

if  the  cause  of  action  survives  or  continues,  and  snail  not  riage,  etc., 
become  defective  by  the  assignment,  creation,  or  devolu-  between 
tion  of  any  estate  or  title  pendente  lite.     And  whether  the 
cause  of  action  survives  or  not,  there  shall  be  no  abate- 
ment by  reason  of  the  death  of  either  party  between  the 
verdict  or  finding  of  the  issues  of  fact  and  the  judgment, 
but  judgment  may  in  such  case  be  entered  notwithstanding 
the  death.     Con.  Eule  620. 

Same  as  Eng.  (1883)  R.  178,  except  that  the  Eng.  Rule  is  made 
to  apply  to  "  a  cause  or  matter  "  instead  of  "  an  action  "  only. 


reason 

iriar- 
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Rule  394.  The  former  Eng.  R.  of  1875,  O.  50,  r.  1,  which  was  like  this  Rule  in 
applying  only  to  an  "action,"  was  held  to  apply  to  a  petition:  Re 
AtJcins,  1  Ch.  D.  82;  Re  Dynevor,  W.  N.  1878,  199;  but  not  to  a  charg- 
ing order:  Finney  v.  Hinde,  4  Q.  B.  D.  102.  See  the  definition  of 
"  action  "  in  sec.  2  of  the  Jud.  Act,  and  Rule  6  (e). 

Abatement  Both  in  the  Common  Law  Courts  and  in  the  Court  of  Chancery, 
or  under  V"  tne  old  and  inconvenient  methods  of  making  good  a  suit  which  had 
former  become  defective  by  reason  of  death  or  otherwise  were  long  ago 
practice,  superseded  by  simple,  inexpensive  methods  of  procedure.  But  the 
procedure  was  different  in  the  several  Courts. 

In  the  Common  Law  Courts  of  this  Province  the  practice  was 
governed  by  R.  S.  O.  1877,  c.  50,  s.  228,  et  seq. 

In  Chancery  the  matter  was  governed  in  this  Province  by  the 
Chy.  Orders  numbered  from  337  to  351. 

The  method  of  revivor,  according  to  the  Chancery  procedure,  has 
in  substance  been  adopted  by  these  Rules. 

Under  the  old  practice  there  were  cases  in  which,  though  the  cruise 
of  action  did  not  survive,  proceedings  having  reached  a  certain  stage 
might  go  on  without  an  alteration  in  the  style  of  cause,  e.g.,  in  the 
case  of  defendant's  death  between  the  verdict  and  judgment:  see 
Day,  C.  L.  P.  Act,  4th  ed.,  156;  Udy  v.  Stewart,  10  Ont.  591;  Kramer 
v.  Waymark,  L.  R.  1  Ex.  241.  The  above  R-ule  following  in  the  last 
clause  the  Eng.  R.  of  1883  now  provides  for  such  cases.  See  also 
Sibbald  v.  #.  T.  Ry.,  19  Ont.  164. 

The  Imp.  Act,  8  &  9  W.  iii.,  c.  11,  s.  6,  provided  for  the  case  of 
the  death  of  the  plaintiff  or  the  defendant  after  interlocutory  and 
before  final  judgment. 

Where  after  argument  before  the  Court,  and  before  the  delivering 
of  judgment  a  party  dies,  it  would  seem  that  no  order  to  continue 
proceedings  is  necessary  to  enable  the  Court  to  give  judgment;  but 
the  party  in  whose  favour  the  judgment  is,  or  his  personal  representa- 
tive, if  he  be  dead,  is  entitled  to  have  judgment  pronounced  and 
entered  as  of  the  date  on  which  the  argument  took  place:  Ecroyd  v. 
Coulthard,  1897,  2  Ch.  554,  and  see  2  Williams'  Saund.,  part  II., 
pages  72^,  72o;  Evans  v.  Rees,  12  A.  &  E.  175;  Miles  v.  Bough,  3  D. 
&  L.,  105;  Miles  v.  Williams,  9  Q.  B.  47;  Cumber  v.  Wane,  1  Str.  426; 
Collinson  v.  Lister,  20  Beav.  355;  Freeman  v.  Tranah,  12  C.  B.  -4<><'>: 
Moor  v.  Roberts,  3  C.  B.  N.  S.  844;  Belsham  v.  Percival,  8  Ha.  157; 
and  see  Couture  v.  Bouchard,  21  S.  C.  R.  281.  A  special  direction 
should  be  got  from  the  Court  to  date  and  enter  the  judgment  when 
delivered  as  of  the  date  of  the  argument,  otherwise  it  has  to  bear 
date  as  of  the  day  it  is  pronounced  (see  Rule  629),  which  will  make  it 
apparently  defective  on  its  face.  In  Huntington  v.  Attrill,  before  the 
Judicial  Committee  of  the  Privy  Council,  5th  Aug.,  1892,  where  the 
respondent  died  after  argument  of  an  appeal,  but  before  judgment, 
the  Committee  directed  the  action  to  be  revived  before  the  Order 
in  Council,  embodying  the  judgment  was  issued,  and  an  order  of 
revivor  was  made  by  the  Committee  accordingly  [ex  rel.  D.  W. 
Saunders,  of  counsel  for  appellants].  An  action  for  tort  cannot  be 
revived  in  the  name  of  an  assignee  who  obtains  an  assignment  of 
the  claim  before  judgment,  though  after  a  verdict:  Blair  v.  Asselstine, 
15  P.  R.  211. 

Where  a  party  dies  after  judgment,  but  before  it  has  been  drawn 
up  and  entered,  the  judgment  must  be  drawn  up  and  issued  before 
the  order  to  continue  proceedings  is  issued:  see  Beamish  v.  Pomeroy, 
1  Chy.  Ch.  32;  Galbraith  v.  Armstong,  Ib.,  33. 
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The  Rule  applies  where  both  parties  die  pending  an  action:  Sellers  Rule  394. 
v.  Goode,  30  L.  K.  Ir.  298. 

For  the  practice  where  a  party  dies  pending  an  appeal,  see  note  to 
Rule  396,  p.  579. 

There  is  nothing  in  the  Rules  on  this  subject  to  alter  the  existing  Under  pre- 
law as  to  what  causes  of  action  do  and  what  do  not  survive;  thus 8eut  Rules- 
where  the  cause  of  action  or  the  interest  of  the  party  is  terminated 
by  death,  etc.,  the  action  is  at  an  end:  Twycross  v.  Grant,  4  C.  P.  D. 
40;  Kirk  v.  Todd,  21  Ch.  D.  484;  Ashley  v.  Taylor,  10  Ch.  D.  768;  27  W. 
R.  228;  Bowker  v.  Evans,  15  Q.  B.  D.  565;  53  L.  T.  801.  See  notes  to 
Rule  396.  Nor  is  there  anything  to  preserve  to  any  person  a  right  of 
action  which  by  the  ordinary  rules  of  law  has  passed  from  him. 
Thus,  on  the  bankruptcy  of  a  plaintiff,  where  the  right  of  action  is 
one  which  passes  to  the  trustee,  the  action  cannot  be  carried  on  by 
the  bankrupt,  but  only  by  the  trustee:  Jackson  v.  North-Eastern  Ry. 
Co.,  5  Ch.  D.  844;  Warder  v.  Saunders,  10  Q.  B.  D.  114;  see  also 
Emden  v.  Carte,  17  Ch.  D.  169;  8-eUg  v.  Lion,  1891, 1  Q.  B.  513.  If, 
in  such  a  case,  there  are  two  trustees,  and  one  refuses  to  go  on,  the 
other  may  do  so,  and  make  his  co-trustee  a  defendant:  Jackson  v. 
North-Eastern-  Ry.,  supra. 

If  a  trustee  in  bankruptcy  elects  not  to  proceed,  it  is  not  open  to 
the  bankrupt  plaintiff  to  do  so,  and  if  he  does  the  action  may  be 
stayed  on  motion  or  dismissed:  Warder  v.  Saunders,  10  Q.  B.  D.  114; 
and  the  election  of  the  trustee  bars  the  cause  of  action  both  as  to 
himself  and  as  to  anyone  subsequently  becoming  entitled  through 
him:  Bean  v.  Flower,  73  L.  T.  118,  371;  and  see  Farnham  v.  Milward, 
1895,  2  Ch.  730,  infra. 

If  the  trustee  elects  to  proceed  he  becomes  liable  for  all  costs,  in- 
cluding those  already  incurred:  Borneman  v.  Wilson,  28  Ch.  D.  53; 
Watson  v.  Holliday,  20  Ch.  D.  780. 

Where,  pending  an  action,  the  plaintiff  assigned  in  bankruptcy, 
but  subsequently  obtained  a  discharge,  and  a  re-assignment  from 
the  trustee,  it  was  held  that  the  cause  of  action  continued,  and  the 
action  had  not  abated  by  the  bankruptcy:  Barker  v.  Johnson,  60  L. 
T.  64. 

In  United  Telephone  Co.  v.  Bassano,  31  Ch.  D.  630,  judgment  was 
given  against  the  defendants,  who  appealed,  but  before  the  appeal 
was  heard  became  bankrupt.  It  was  held  that  having  an  interest 
in  being  relieved  from  the  injunction  awarded  by  the  judgment,  they 
might  appeal,  on  giving  security  for  costs. 

A  married  woman  and  her  husband  were  co-plaintiffs;  after  the 
action  had  been  entered  for  trial,  the  husband  became  bankrupt 
and  obtained  a  discharge  in  liquidation.  No  one  appeared  at  the 
trial,  and  it  was  held  properly  dismissed  with  costs,  as  the  husband 
was  still  liable  for  costs  and  they  were  not  provable  in  the  liquida- 
tion: Vmt  v.  Hudspith,  52  L.  T.  741;  29  Ch.  D.  322. 

Where  a  lunatic  plaintiff  became  bankrupt  after  an  order  for  an 
account,  had  been  made;  and  his  trustee  refused  to  continue  the  pro- 
ceedings, an  order  to  continue  the  proceedings,  and  making  the 
trustee  a  defendant,  obtained  by  the  original  defendant,  was  he'lcl 
irregular  and  was  set  aside:  Farnham  v.  Milward,  1895,  3  Ch.  730; 
73  L.  T.  434;  13  R.  810;  and  see  Watson  v.  Watson,  6  P.  R.  229;  but  see 
Chambers  v.  Kitchen,  16  P.  R.  219;  17  P.  R.  3. 

If  the  death  or  change  of  interest  takes  place  before  the  writ  is  Death,  etc., 
served,  the  action  cannot  be  revived  or  continued:  Watson  v.  Ham,  1  before  writ. 
Chy.  Ch.  295;  and  see  Foster  v.  Ward,  9  L.  R.  Ir.  447. 
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A  writ  was  issued  but  not  served  within  six  years  from  the  accrual 
of  the  cause  of  action.  The  defendant  died  within  a  year  from  the 
issue  of  the  writ.  A  new  writ  against  his  representatives  was  issued 
after  the  year  from  the  issue  of  the  old  writ,  but  within  a  year  from 
the  death  of  the  defendant.  It  was  held  that  this  was  a  reasonable 
time  under  21  Jac.  1,  c.  16,  s.  4  (Statute  of  Limitations),  and  that 
The  Judicature  Act  does  not  alter  the  right  to  bring  fresh  actions: 
Swindell  v.  Bulkeley,  35  W.  R.  189;  18  Q.  B.  D.  250. 

The  present  Rule  applies  to  enable  the  action  to  be  proceeded  with 
in  case  of  marriage,  death,  or  bankruptcy,  without  further  order  or 
notice,  only  where  the  cause  of  action  survives  to,  or  continues  in, 
some  person  who  is  before  the  Court:  Eldridge  v.  Burgess,  1  Ch.  D. 
411;  see  Allchin  v.  Buffalo,  etc.,  2  Chy.  Ch.  45.  Thus  where  five 
defendants  were  jointly  and  severally  liable,  two  of  whom  became 
bankrupt,  Fry,  J.,  offered  to  allow  the  trial  to  stand,  that  the  other 
three  might  serve  notice  on  the  trustees  of  the  bankrupts  if  they 
wished  to  do  so;  as  they  declined,  the  suit  was  held  not  to  be 
defective  and  the  trial  was  ordered  to  proceed:  Lloyd  v.  Dimmack, 
7  Ch.  D.  398;  see  also  Walker  v.  Blackmore,  W.  N.  1876,  112. 

Where  partners  have  recovered  a  judgment,  and  one  of  them  dies, 
the  action  survives,  so  that  the  surviving  partner  may  issue  execu- 
tion: Davies  v.  Andrews,  28  Sol.  Jour.  411;  W.  N.  1884,  94. 

In  an  action  for  damages  for  misrepresentations  against  sovrrul 
defendants,  one  defendant  died  after  issue  joined.  It  was  held  that 
the  action  could  be  proceeded  with  against  the  survivors:  Beatty  v. 
Neelon,  Q  Ont.  385. 

Where,  however,  the  cause  of  action  does  not  survive  to,  or  con- 
tinue in,  some  person  who  is  before  the  Court:  Re  Shepherd,  43  Ch. 
D.  136;  62  L.  T.  337;  Norburn  v.  Norlntrn,  1894,  1  Q.  B.  448;  70  L. 
T.  511;  e.g.,  where  a  sole  plaintiff  or  defendant  dies  or  becomes 
bankrupt,  the  action  abates  or  becomes  defective:  Eldridge  v. 
Burgess,  7  Ch.  D.  411;  Jackson  v.  N.  E.  Ry.  Co.,  5  Ch.  D.  844;  Barter 
v.  Dubeux,  7  Q.  B.  D.  413;  Emden  v.  Carte,  17  Ch.  D.  169;  Chorlton 
v.  Dickie,  13  Ch.  D.  160;  Warder  v.  Saundws,  10  Q.  B.  D.  114,  and 
an  order  to  continue  it  must  be  obtained  under  the  subsequent  Rules 
by  the  pjroper  parties:  Walker  v.  Blackmore,  supra',  Stanhope  v.  Stan- 
hope, 11  P.  D.  106;  see  Rules  395,  396. 

On  the  bankruptcy  of  plaintiff,  the  defendant,  wishing  to  have  the 
action  dismissed  for  want  of  prosecution,  was  required  to  give  notice 
to  the  trustee:  Wright  v.  Sicindon  Ry.  Co.,  4  Ch.  D.  164;  see  also 
Rv  Atkins,  1  Ch.  D.  82;  Cameron  v.  Eager,  6  P.  R.  117. 

In  an  action  by  the  indorser  of  a  bill  of  exchange  against  the 
drawer  who  had  become  bankrupt,  and  suffered  judgment  by  default, 
the  trustee  applied  for  leave  to  defend,  complaining  that  judgment 
had  been  snapped.  Quain,  J.,  said,  "  It  is  only  a  question  of  terms. 
I  will  order  the  judgment  to  be  set  aside  on  payment  of  costs,  and 
that  the  trustee  be  at  liberty  to  defend  in  the  name  of  the  debtor  "r 
Goddard  v.  Poole,  W.  N.  1875,  230;  1  Charl.  Ch.  Ca.  126. 

3O5.  In  case  of  an  assignment,  creation  or  devolution 
of  any  estate  or  title  pendente  lite,  the  action  may  be  con- 
tinued by  or  against  the  person  to  or  upon  whom  such 
estate  or  title  has  come  or  devolved.  Con.  Rule  621. 

Identical  with  the  Eng.  (1883)    R.  180. 
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An  order  under  Rule  396  is  necessary  to  obtain  the  benefit  of  this  Rule  395. 
Rule. 

Incumbrancers,  or  purchasers,  becoming  such  after  writ  sued  out, 
and  a  Us  pendens  registered,  will  be  bound  by  the  judgment,  and  need 
not  be  made  parties  whether  the  plaintiff  have  notice  of  them  or  not: 
Dan.  Pr.,  5th  ed.,  242;  6th  ed.,  290,  296;  Robson  v.  Argue,  25  Gfr. 
407;  see  Wallbri'dge  v.  Martin,  2  Chy.  Ch.  275;  Seear  v.  Lawson,  15 
Ch.  D.  426;  16  Ch.  D.  121;  Pool's  Trustees  v.  Whetham,  28  Ch.  D. 
38;  Kino  v.  RudJcin,  6  Ch.  D.  160.  But  in  cases  where  there  has  been 
a  change  in  ownership  of  the  legal  estate,  and  a  conveyance  is 
required,  it  may  be  necessary  to  add  parties:  Dan.  Pr.  243;  and 
notes  to  Rule  659.  Additional  parties  may  be,  in  such  cases,  added  by 
the  plaintiff  by  a  prcecipe  order:  Mattliews  v.  Hears,  21  Gr.  99;  see  Lowe 
v.  Watson,  1  Sm.  &  Giff.  123;  but  not  parties  who  acquired  their 
interest  before  action:  McKenzie  v.  McDonnell,  15  Gr.  442. 

An  assignment  under  R.  S.  O.  c.  147,  for  the  benefit  of  creditors 
has  not  the  effect  of  transferring  to  the  assignee  an  existing  cause  of 
action,  to  which  the  assignor  was  entitled,  to  set  aside  a  transaction 
as  being  in  fraud  of  creditors:  Gage  v.  D'ouglas,  14  P.  R.  126. 

An  assignment  of  a  verdict  in  an  action  for  tort,  before  judgment, 
if  made  as  provided  by  Jud.  Act,  s.  58  (5),  will  now  entitle  the  as- 
signee to  obtain  an  order  to  carry  on  proceedings  in  his  own  name. 
See  formerly  Blair  v.  Asselstine,  15  P.  R.  211;  and  notes  to  sec. 
58  (5),  supra,  p.  70. 

Whether  an  agreement  respecting  the  assignment  of  the  subject 
of  an  action  made  with  persons  not  parties,  pendente  lite,  renders  the 
action  defective  depends  upon  the  nature  of  the  agreement,  and 
whether  according  to  its  legal  effect  the  Court  can  give  the  relief 
claimed  without  the  addition  of  the  other  persons:  Scott  v.  Benedict, 
9  C.  L.  T.  181. 

Rule  206  has  been  also  applied  to  add  parties  for  example,  in  Kino 
v.  Rudkin,  6  Ch.  D.  160,  to  add  a  person  at  his  own  request  to  whom 
an  assignment  pendente  lite  had  been  made  by  defendant;  aricl  in 
Seear  v.  Lawson,  16  Ch.  D.  121,  on  defendant's  motion  to  add  a 
person  to  whom  the  plaintiff  had  assigned  his  interest.  In  such  a 
case  as  the  last,  the  action  may  be  stayed  till  security  is  given,  or  the 
suit  continued  in  the  name  of  the  assignee:  Swan  v.  Adams,  7  P.  R. 
147;  see  also  Ashley  v.  Taylor,  10  Ch.  D.  768. 

This  Rule  in  terms  applies  only  to  devolutions  or  assignments  pen- 
dente lite,  and  it  has  been  held  not  to  apply  to  assignments  or  devo- 
lutions of  interest  after  final  judgment:  Atty.-Gen.  v.  Birmingham, 
15  Ch.  D.  423;  where  the  action  is  at  an  end:  Arnison  v.  Smith,  40 
Ch.  D.  570;  but  see  Philips  v.  Fox,  8  P.  R.  51;  but  in  a  foreclosure 
action,  where  a  party  had  assigned  his  interest  after  decree,  the 
assignee  was  made  a  party  after  order  for  foreclosure  absolute: 
Campbell  v.  Holyland,  7  Ch.  D.  166;  and  see  Brigham  v.  Smith,  2  Chy. 
Ch.  257;  where  the  assignment  takes  place  pendente  lite  the  order 
must  be  obtained  before  judgment:  Abell  v.  Parr,  9  P.  R.  564,  where 
it  was  held  that  persons  to  whom  defendants  had  assigned  pendente 
lite,  could  not  be  added  after  judgment  and  declared  bound  oy  it, 
where  they  claimed  to  be  entitled  independently  of  the  assignment: 
and  see  Arnison  v.  Smith,  supra. 

An  order  adding  a  trustee  in  bankruptcy  under  this  Rule  as  a  de- 
fendant for  discovery  only,  was  set  aside  as  improper:  Symonds  v. 
City  Bank,  79  L.  T.  Jour.  175. 
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Rule  396.        Where  a  trustee  in  bankruptcy,  suing  as  such,  is  removed,  an 

new  trustee  appointed,  the  latter  must  obtain  an  order  to  continue 
the  action:  Poolers  Trustee  v.  Whetham,  28  Ch.  D.  38. 

Where  a  person  issuing  an  order  to  continue  proceedings  is  barred 
by  the  Statute  of  Limitations,  the  order  will  be  set  aside  on  motion: 
Jay  v.  Johnstone,  1893,  1  Q.  B.  25. 

Where  a  person  claiming  to  be  assignee  of  the  plaintiff,  obtains  an 
order  under  this  Rule,  the  original  plaintiff,  if  he  disputes  the  assign- 
ment, may  move  to  set  the  order  aside:  Fisken  v.  Ince,  8  P.  R.  147. 

As  to  persons  coming  into  being  after  the  commencement  of  an 
action,  see  Peter  v.  Peter,  26  Ch.  D.  181;  Re  Goold,  51  L.  T.  417;  and 
see  Rules  201  (2);  396. 


Order  to 
add  parties 


396.    Where  by  reason  of  marriage,  death  or  bank- 
iterest  ruP^cy>  or  anJ  other  event  occurring  after  the  commence- 


how  ob- 
tained. 


n 


When 

actions 

survive. 


ment  of  an  action  and  causing  a  change  or  transmission  of 
interest  or  liability,  or  by  reason  of  any  person  interested 
coming  into  existence  after  the  commencement  of  the 
action,  it  becomes  necessary  or  desirable  that  any  person 
not  already  a  party  should  be  made  a  party,  or  that  any 
person  already  a  party  should  be  made  a  party  in  another 
capacity,  an  order  that  the  proceedings  shall  be  carried  on 
between  the  continuing  parties  and  such  new  party,  may 
be  obtained  on  prcecipe,  (a)  upon  an  allegation  of  such 
change,  or  transmission  of  interest  or  liability  or  of  such 
person  interested  having  come  into  existence.  Con.  Rule 
622. 

(a)  The  Eng.  (1883)  R.  181,  has  the  words  "  ex  parte,"  instead 
of  the  words  "  on  prcecipe  ";  it  is  otherwise  the  same. 

This  Rule  applies  where  the  cause  of  action  survives  or  continues 
to  some  person  not  already  a  party.  Where  the  cause  of  action  does 
not  survive,  the  action  cannot  be  continued  under  this  Rule:  see 
cases  in  note  to  Rule  394,  and  Lowe  v.  Watson,  1  Sm.  &  Giff.  123; 
Dendy  v.  Dendy,  5  W.  R.  221;  Greenhough  v.  Rumney,  5  W.  R.  4(35; 
Williams  v.  Williams,  9  W.  R.  296. 

The  Rule  only  applies  to  devolutions  of  interest  taking  place  before 
final  judgment:  Atty.-Gen.  v.  Birmingham,  15  Ch.  D.  423;  unless  after 
the  final  judgment  it  is  necessary  to  take  any  proceedings  in  tfie 
action  (other  than  execution,  which  is  provided  for  by  Rule  864),  e.g., 
where  the  plaintiff  dies  after  final  judgment  by  default,  and  de- 
fendant wishes  to  apply  to  set  aside  the  judgment  and  to  be  let  in 
to  defend:  Chambers  v.  Kitchen,  16  P.  R.  219;  17  P.  R.  3;  see  also 
Amison  v.  Smith,  40  Ch.  D.  570;  Briyham  v.  Smith,  2  Chy.  Ch.  257; 
Campbell  v.  Holyland,  7  Ch.  D.  166;  Norburn  v.  Norburn,  1894,  1  Q. 
B.  448;  70  L.  T.  411. 

All  actions  survive  which  do  not  fall  within  the  maxim,  "  actio 
personalia  moritur  cum  persona,"  as  modified  by  statute:  see  Twycross 
v.  Grant,  4  C.  P.  D.  40. 
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Before  R.  S.  O.  c.  129,  s.  10,  actions  for  injuries  merely  personal,  Rule  396. 
subject  to  statutory  exceptions,  did  not  survive:  see  Twycross  v. 
Grant,  mpra;  Bowker  v.  Evans,  15  Q.  B.  D.  565,  (an  action  of  tort 
referred  to  arbitration,  and  notwithstanding  the  mention  of  the 
personal  representatives  in  the  submission):  Udy  v.  Stewart,  10  Ont. 
591  (an  action  for  seduction):  Finlay  v.  Chirney,  20  Q.  B.  D.  494; 
58  L.  T.  664  (an  action  for  breach  of  promise  of  marriage);  Hatchard 
v.  Ale'ge,  18  Q.  B.  D.  771  (an  action  for  defamation,  whether  of  the 
private  character  of  a  person  or  in  relation  to  his  trade);  Story  v. 
Sheard,  1892,  2  Q.  B.  515  (for  extraordinary  traffic  on  a  highway  under 
The  Highways  Act);  Phillips  v.  Homfray,  24  Ch.  D.  439;  49  L.  T.  5 
(trespass  to  land) ;  but  actions  for  all  torts  and  injuries  to  the  person  Torts 
or  to  the  real  or  personal  estate  of  the  deceased,  except  cases  of 
libel  and  slander,  now  survive,  and  may,  in  Ontario,  be  continued  by 
the  personal  representative:  R.  S.  O.  c.  129,  s.  10;  Mason,  v.  Peter- 
borough, 20  Ont.  App.  683. 

An  action  for  seduction  therefore  now  survives  in  favour  of  a  de- 
ceased plaintiff's  personal  representative,  and  may  be  continued 
against  the  representative  of  a  deceased  defendant:  Lince  v.  Fair- 
cloth,  11  C.  L.  T.  49.  See  15  P.  R.  253. 

So  also  actions  for  torts,  other  than  libel  or  slander  to  the  person 
or  property  of  a  plaintiff,   survive  against  the  personal  representa- 
tives of  a  deceased  defendant,  and  may  be  continued  against  them:  , 
see  R.  S.  O.  c.  129,  s.  11,  and  Mason  v.  Peterborough,  supra. 

If  an  action  is  commenced  against  the  representatives  for  such  a 
claim,  it  must  be  commenced  within  one  year  of  the  decease,  and  an 
order  to  continue  proceedings  should  be  obtained  within  that  period. 

Under  3  &  4  W.  4,  c.  42,  s.  2,  in  England  an  action  for  a  false 
and  malicious  statement,  causing  damage  to  the  plaintiff's  personal 
estate,  survives:  Hatchard  v.  AlAje,  18  Q.  B.  D.  771;  and  generally  f 

in  actions  for  torts,  where  the  injury  has  been  to  the  estate  of  the 
deceased,  the  action  survives  to  his  personal  representatives: 
Twycross  v.  Grant,  4  C.  P.  D.  40,  and  where  a  defendant  in  an 
action  of  tort  dies,  and  his  estate  has  benefited  by  the  tort,  the 
action  survives  against  his  personal  representatives:  Ashley  v.  Taylor, 
10  Ch.  D.  768;  Phillips  v.  Homfray,  24  Ch.  D.  439;  Hamilton  Provi- 
dent v.  Cornell,  4  Ont.  623;  but  not  otherwise:  Phillips  v.  Homfray, 
supra.  For  this  reason,  an  action  to  restrain  the  infringement  of  a 
trade  mark  was  held  to  survive:  Oakey  v.  Dalton,  (1887),  35  Ch.  D.  700; 
57  L.  T.  18;  an  action  for  damages  for  the  obstruction  of  light:  Jones 
v.  Simes,  43  Ch.  D.  607;  62  L.  T.  447;  and  an  action  for  a  mandamus 
to  compel  the  making  of  proper  sewers:  Peebles  v.  Oswaldwistle  Co., 
1896,  2  Q.  B.  159;  74  L.  T.  721;  and  see  Jeriks  v.  Clifden,  1897,  1 
Ch.  694;  76  L.  T.  382  (a  case  of  continuing  damage  resulting  from 
tort  by  deceased).  But  in  Ontario  an  action  for  a  tort  may  survive 
irrespective  of  benefit  or  injury  to  the  estate  of  the  deceased:  see 
R.  S.  O.  c.  129,  ss.  10  and  11,  and  Lince  v.  Faircloth,  supra. 

In  an  action  for  damages  for  breach  of  covenants  for  title,  the  Covenant 
plaintiff  died  before  the  trial.     His  personal  representative  was  held  for  title- 
entitled  to  the  damages  accrued  in  his  lifetime,  and  therefore,  the 
action   survived    to    his    administratrix,    although   the   future   claim 
survived  to  the  heir:  Platt  v.  G.  T.  Ry.,  11  Ont.  246. 

Practice. — An  order  to  add  parties  under  this  Rule  is  an  order  on  Practice, 
prcecipe:  Oshawa  Cabinet  Co.  v.  Note,  18  C.   L.  J.  60;  application  in 
Court  is  not  necessary:  Crane  v.  Loftus,  24  W.  R.  93;  Roffey  v.  Miller, 
Ib.  109;  Dyer  v.  Painter,  W.  N.  1881,  105. 
J.A.— 37 
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Bule  396.  A  form  of  the  order  is  given  in  the  App.  Form  97.  It  continues 
proceedings  in  the  plight  and  condition  in  which  they  were  at  the 
transmission  of  interest:  see  also  Chorlton  v.  Dickie,  13  Ch.  D.  160. 

After  an  order  under  this  Rule,  the  practice  is  as  formerly,  that  in 
the  subsequent  proceedings  the  title  of  the  revived  action  shall  'be 
added  to  the  original  style:  Miller  v.  Huddlestone,  W.  N.  1881,  171; 
Seear  v.  Laicson,  16  Ch.  D.  121. 

A  party  served  with  notice  of  the  judgment  and  having  liberty  to 
attend  the  proceedings  after  judgment,  may  obtain  an  order  Tinder 
this  Rule:  Burstall  v.  Fearon,  24  Ch.  D.  126;  but  not  a  person  who 
has  not  obtained  such  liberty  as  he  is  not  a  party:  Delaney  v. 
Delaney,  27  Sol.  Jour.  418. 

In  the  case  of  transmission  of  interest  of  a  party  served  with 
notice  of  judgment,  an  order  under  this  Rule  is  not  proper;  the 
successor  should  be  served  with  notice  of  the  judgment:  Re  Wicks, 
W.  N.  1888.  9. 

An  executor  continuing  an  action  becomes,  as  formerly,  when  he 
obtained  an  order  of  revivor  under  the  old  practice,  liable  for  costs: 
Boynton  v.  Boynton,  9  Ch.  D.  250;  4  App.  Gas.  733. 

Where  two  of  several  plaintiffs  having  separate  causes  of  action 
died  before  trial,  but,  in  ignorance  of  their  death,  the  trial  proceeded 
and  the  action  was  dismissed,  an  application  by  the  executors  of  the 
deceased  plaintiffs  to  continue  the  action  was  refused:  Arnison  v. 
Smith,  40  Ch.  D.  567. 

An  order  of  revivor  is  in  force  from  its  service,  and  notice  of  trial 
served  within  14  days  after  such  service,  for  a  day  after  the  ex- 
piration of  the  14  days  was  held  good:  New  York  Piano  Co.  v. 
Stevenson,  10  P.  R.  270. 

Where  on  the  death  of  the  sole  defendant  after  notice  of  trial, 
persons  in  whom  his  interest  vested  were  added  as  defendants,  it 
was  held  that  new  notice  of  trial  to  them  was  necessary:  Johnston 
v.  English,  55  L.  T.  55;  35  W.  R.  29;  W.  N.  1886,  131. 

On  the  death  of  an  accounting  party  the  Court  may  on  an  ex  parte 
motion  order  the  action  to  continue  between  continuing  parties  and  the 
executor  of  deceased,  notwithstanding  that  the  executor  is  resident 
out  of  the  jurisdiction:  Jameson  v.  Marshall,  46  L.  T.  480;  and  see 
Rule  162  (4),  401,  and  Rule  3;  but  see  Morrice  v.  Smart,  73  L.  T. 
Jour.  398. 

If  an  action  becomes  defective  by  the  birth,  since  its  commence- 
ment, of  an  infant  who  is  a  necessary  party  thereto,  and  proceedings 
since  its  birth  have  been  taken  in  the  action,  the  common  order  under 
this  Rule  will  not  render  such  proceeding  binding  on  the  infant.  A 
special  form  of  order  to  meet  this  case  will  be  found  in  Seton,  4th 
edM  1527,  Form  3,  5th  ed.,  102,  and  Peter  v.  Peter,  26  Ch.  D.  181.  See 
also  Re  Goold,  51  L.  T.  417. 

Where  a  party  becomes  a  lunatic  pending  action,  as  to  continuance 
of  the  action  by  his  committee,  see  Re  Green,  41  L.  T.  30;  48  L.  J. 
Chy.  681. 

After  the  death  of  a  judgment  debtor,  an  order  for  a  receiver  of 
his  estate  cannot  be  made  without  representation  of  the  deceased's 
estate:  Re  Snephard.  43  Ch.  D.  131;  Norburn  v.  Norburn,  1894,  1  Q. 
B.  448;  70  L.  T.  411. 
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In  Wallis  v.  Smith,  46  L.  T.  473;  51  L.  J.  Chy.  577,  a  judgment  Rule  396. 
creditor  who  had  obtained  an  order  attaching  a  judgment  debt,  was 
held  entitled  to  be  added  under  this  Rule  as  co-plaintiff  with  his 
debtor  in  the  action  in  which  the  debtor  had  obtained  the  judgment, 
and  to  have  notice  of  all  proceedings  taken  in  that  suit  to  recover  the 
debt.  This  decision  proceeded  to  a  great  extent  upon  the  terms  of 
Eng.  Ord.  50,  R.  2  (1883,  R.  179),  which  applied  to  the  case  of  the 
devolution  of  estate  by  operation  of  law,  and  has  not  been  adopted 
in  the  Ontario  Act  or  Rules;  but  see  Rule  3. 

This  Rule  is  not  inapplicable  to  the  case  where  there  is  a  trans- 
mission of  interest  by  reason  of  a  subsequent  incumbrancer  having 
redeemed  the  plaintiff  in  a  foreclosure  suit.  In  such  case,  a  new 
account  may  probably  be  taken  without  order  under  Rule  753.  The 
costs  of  an  order  under  this  Rule  were  allowed  in  Mitchell  v.  Barrett, 
3  C.  L.  T.  265. 

Where  a  sole  plaintiff  in  an  administration  action  died,  an  order  to 
continue  the  action  was  granted  to  a  person  who  had  been  served 
with  notice  of  the  judgment,  and  had  obtained  liberty  to  attend  the 
proceedings,  he  being  held  to  be  in  the  same  position  as  a  party  to 
the  action:  Burstall  v.  Fearon,  24  Ch.  D.  126.  The  personal  repre- 
sentative of  the  plaintiff  might  obtain  an  order  to  continue  the 
proceedings:  Dyer  v.  Painter,  W.  N.  1881,  105. 

Where  the  plaintiff  died  after  judgment,  and  the  defendant  desired 
to  move  to  set  aside  the  judgment,  an  order  obtained  by  the  de- 
fendant to  continue  the  proceedings  in  the  name  of  the  executor  of 
the  deceased  plaintiff,  was  upheld:  Chambers  v.  Kitchen,  16  P.  R. 
219;  17  P.  R.  3;  sed  quaere,  see  Rule  403;  Farnham  v.  Millward>,  1895, 
2  Ch.  730;  Watson  v.  Watson,  6  P.  R.  229;  Cameron  v.  Eager,  6  P.  R. 
117;  Chowick  v.  Dimes,  3  Beav.  290.  The  only  case  in  which  a  defen- 
dant would  seem  entitled  to  obtain  such  an  order  after  judgment  is 
where  he  has  an  interest  in  enforcing  the  judgment,  but  in  such  a 
case,  if  he  obtains  the  order,  he  should  make  himself  plaintiff  and  the 
representatives  of  the  deceased  plaintiff  defendants:  see  Burstall  v. 
Fearon,  24  Ch.  D.  126;  but  see  Danl.  Pr.,  6th  ed.,  289. 

Where  an  appeal  to  the  Court  of  Appeal  becomes  defective  by  Appeal, 
death,  transmission  of  interest,  or  other  cause,  proceedings  to  con- 
tinue the  appeal  by  or  against  the  proper  parties  should  be  taken 
under  this  Rule,  and  in  the  Court  of  first  instance:  Orasett  v.  Carter, 
6  Ont.  584.  The  appeal  is  a  step  in  the  cause  or  matter:  R<ule  708, 
and,  the  present  Rule  being  applicable,  the  express  provision  to  thfc 
same  effect  made  by  R.  S.  O.  1877,  c.  38,  s.  40,  was  omitted  as  un- 
necessary in  the  Revision  of  the  Statutes  and  Rules  in  1888:  see  also 
Ranson  v.  Patten,  17  Ch.  D.  767;  Re  Knight,  Knight  v.  Gardiner,  84 
L.  T.  Jour.  205;  32  Sol.  Jour.  166. 

Delay. — There  is  no  time  limited  for  reviving.  If  therefore,  the 
defendant  does  not  move  under  Rule  403,  prima  facie,  an  order  to 
continue  is  regular:  Ardagh  v.  York,  17  P.  R.  184.  It  would  seem, 
however,  that  there  is  not  an  unlimited  right  to  revive  proceedings, 
and  if  undue  delay  takes  place  in  obtaining  the  order  it  may  be  set 
aside:  see  Lennesurier  v.  Macaulay,  20  Ont.  App.  421;  Jay  v.  Johnston, 
1893,  1  Q.  B.  25;  see  also  Curtis  v.  Sheffield),  20  Clu  D.  398:  21  Ch. 
D.  1;  Mickeltihtcaite  v.  Vavasour,  W.  N.  1893,  61;  Fussell  v.  Dowding, 
27  Ch.  D.  237;  Re  Leslie,  23  Ont.  143. 

Dismissal  of  Action  on  Failure  to  Revive.— See  Rule  403  and 
note. 
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Rule  396.  Counter-claims,  etc. — A  counter-claim  may  be  revived,  in  the 
Counter-  same  way  as  an  original  action,  by  the  representatives  of  the  deceased 
claim  peti-  counter-claiming  defendant:  Andrew  v.  Aitkin,  21  Ch.  D.  175;  see  also 
tion,  etc.  Lumsden  v.  Winter,  8  Q.  B.  D.  650. 

As  to  the  case  of  consolidated  actions,  see  R€  Worfley,  4  Ch.  D.  180. 

The  Rules  on  this  subject  apply  to  petitions  as  well  as  actions: 
Re  Atkins,  1  Ch.  D.  82;  Re  Dynevor,  W.  N.  1878,  199. 

Execution.  Execution. — Where,  after  judgment,  it  is  merely  desired  to  issue 
execution,  and  rights  or  liabilities  have  become  changed  by  death  or 
otherwise,  the  person  seeking  to  issue  execution  may  proceed  under 
Rule  864;  but  where  it  is  sought  to  appoint  a  receiver  by  way  of 
equitable  execution,  the  representatives  of  the  deceased  debtor 
must  be  brought  before  the  Court,  by  order  to  continue  proceedings 
under  this  Rule,  before  the  motion  for  a  receiver  can  be  entertained: 
Re  Shephard,  43  Ch.  D.  131;  Narburn  v.  Norburn,  1894,  1  Q.  B.  448; 
70  L.  T.  411. 

Where  the  solicitor  of  a  deceased  plaintiff  issued  execution  with- 
out reviving,  it  was  held  that  a  motion  might  be  made  by  defendant 
to  set  it  aside  without  first  reviving  the  action:  Chambers  v.  Kitcten, 
16  P.  R.  219;  17  P.  R.  3. 

Where  it  becomes  necessary  to  enforce  a  judgment  against  persons 
who  have  subsequently  acquired  a  title,  an  action  must  be  brought 
for  the  purpose:  Atty.-Qen,  v.  Cor.  of  Birmingham,  15  Ch.  D.  423. 

Examples.  Examples. — Where  the  plaintiff  died  within  fourteen  days  from 
trial,  the  Court  made  an  order,  on  the  application  of  his  executors, 
continuing  proceedings,  the  executors  undertaking  to  apply  forth- 
with for  probate,  and  to  produce  the  same  at  tEe  trial  of  the  action 
if  obtained:  Hughes  v.  West,  13  L.  R.  Ir.  224. 

Two  sons  were  under  their  father's  will  appointed  trustees  on 
attaining  twenty-one,  and  an  administration  action  was  commenced 
on  the  elder  attaining  that  age,  in  which  the  infant  son  was  a  plain- 
tiff, and  the  other  a  defendant  as  trustee.  Upon  the  infant  attain- 
ing twenty-one  and  becoming  a  trustee  and  thus  cEanging  his 
interest  and  liability,  an  order  was  made  ex  parte  making  the  infant 
son  a  co-defendant:  Re  Ooold,  Ooold  v.  Ooold,  51  L.  T.  417;  W.  N. 
1884.  185. 

In  an  action  on  a  promissory  note,  where  the  defendant  becames 
bankrupt,  it  was  held  that  the  trustee  should  not  be  added,  as  the 
judgment  would  not  be  for  recovery,  but  would  only  amount  to  a 
declaration  of  a  right  to  prove,  which  ought  to  be  made  in  the  bank- 
ruptcy proceedings:  Barter  v.  Debeux,  7  Q.  B.  D.  413. 

Where  a  petitioner  had  died  after  an  order  directing  inquiries,  it 
was  ordered  that  the  petition  be  carried  on  by  the  executors:  Re 
Atkin's  Estate,  1  Ch.  D.  82.  See  note  to  sec.  2  of  the  Act. 

Costs.  Costs. — The  person  by  or  against  whom  the  action  is  continued 

becomes  liable  to  be  ordered  to  pay  the  whole  costs,  both  those  in- 
curred before  as  well  as  those  incurred  after  the  order:  Boynton  v. 
Boynton,  9  Ch.  D.  250;  4  App.  Cas.  733;  Watson  v.  Holliday,  20  Cfi. 
D.  780;  Vint  v.  Hud!spith,  30  Ch.  D..  24;  Bomeman  v.  Wilson,  28  Ch. 
D.  53;  School  Board,  etc.  v.  Wall,  35  Sol.  Jour.  527. 

Where  the  action  on  the  death  of  one  of  several  plaintiffs  survives 
to  the  others,  they  are  liable  for  the  whole  costs  to  the  defendant, 
without  regard  to  the  estate  of  the  deceased:  Aspden  v.  Seddon,  W. 
N.  1877.  207. 
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39*7.    An  order  so  obtained  shall,  unless  the  Court  or  a 
Judge  otherwise  directs,  be  served  upon  the  continuing  service  of 
parties  or  their  solicitors,  and  upon  the  new  party,  and  the  order- 
order  shall  from  the  time  of  such  service,  subject  never- 
theless to  the  next  five  following  Rules,  be  binding  on  the 
person  served  therewith.     Con.  Eule  623. 

The  Eng.  (1883)  R.  182  names  two  instead  of  five  following 
Rules,  these  two  being  the  Rules  corresponding  with  398  and  400 
infra',  the  other  three  here  following  Rules  are  not  taken  from  the 
English  Rules. 

The  English  Rule  has  the  following  additional  words  at  the  end 
of  the  Rule:  "  and  every  person  served  therewith  who  is  not  already 
a  party  to  the  cause  or  matter  shall  be  bound  to  enter  an  appearance 
thereto  within  the  same  time  and  in  the  same  manner  as  if  he  had 
been  served  with  a  writ  of  summons."  The  Ontario  Rules  do  not 
require  an  appearance  to  be  entered  by  the  person  served. 


A  person  served  with  such  order  who  is  under  . 

-,.      i  -T  i  T      i  «T  i  i  tion  to  dis 

no  disability,  or  under  no  disabihtv  other  than  coverture,  charge  or- 
or  who  being  under  any  disability  other  than  coverture, 
has  a  guardian  ad  litem,  may  apply  to  the  Court  or  a  Judge 
to  discharge  or  vary  the  order  at  any  time  within  14  days 
from  the  service  thereof.     Con.  Rule  624. 

Same  as  the  Eng.  (1883)  R.  183,  except  that  the  time  there 
limited  is  12  days. 

This  Rule  is  very  similar  in  its  terms  to  Chy.  O.  339,  under 
which  it  was  held  to  be  not  sufficient  to  give  notice  of  the  motion  to 
discharge  within  the  time  allowed,  but  the  motion  had  to  be  made 
returnable  within  that  time:  Harris  v.  Myers,  16  Gr.  117;  Jackson  v. 
Gardiner,  2  Chy.  Ch.  385;  15  Gr.  425;  Mcllroy  v.  Hawke,  3  Chy.  Ch. 
66;  see  Fox  v.  Wallis,  2  C.  P.  D.  45.  The  time  may  be  extended:  see 
Smith  v.  Gunn,  2  Chy.-  Ch.  230,  and  Rule  353.  The  motion  was 
formerly  made  to  the  Court  and  set  down  for  the  proper  day,  but 
qucere  whether  it  may  not  under  the  present  Rule  be  made  in  Cham- 
bers. 

A  notice  of  trial  served  before  the  14  days  had  expired  for  a  sitting 
commencing  after  the  14  days  was  held  good,  no  motion  against  the 
order  having  been  made:  New  York  Piano  Co.  v.  Stevenson,  10  P. 
R.  270. 

Previous  delay  in  the  prosecution  of  the  suit  is  no  ground  for  dis- 
charging the  order,  the  defendant  not  having  moved  to  dismiss: 
Ardagh  v.  York,  17  P.  R.  184;  but  if  the  Statute  of  Limitations  has 
barred  the  claim  the  order  may  be  discharged:  see  Lemeswrier  v. 
Hacaulay;  and  Jay  v.  Johnston,  in  note  to  Rule  396. 

399.  Upon  every  copy  of  such  order  served  there  shall  inaorse- 
be  indorsed  a  memorandum  according  to  Form  51.  Con.  order.°n 
Rule  625. 

No  form  is  given  in  the  Eng.  Rule. 
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400-403  4OO.  A  person  served  with  such  order,  who  is  under 
Appiica'-  an7  disability  other  than  coverture,  and  has  not  a  guardian 
cimrge  or-8'  ad  litem,  may  apply  to  the  Court  or  a  Judge  to  discharge  or 
der  by  per-  vary  the  order,  at  any  time  within  14  days  from  the  ap- 
derBd£~  pointment  of  a  guardian  ad  litem,  and  until  such  period  of 

14  days  has  expired  the  order  shall  have  no  force  or  effect 

as  against  him.     Con.  Rule  626. 

Same  as  the  Eng.  (1883)   R.  184 

As  to  the  grounds  for  discharging  an  order,  see  Dan.  Pr.,  6th  ed., 
301;  Rule  398  and  note;  Burstall  v.  Fearon,  24  Ch.  D.  128;  Jay  v. 
Johnstone,  1893,  1  Q.  B.  25. 

KB-     4O1.      [The  time  allowed  to  a  party  served  out  of  On- 
j?  P       der  when"  tari°  to  apply  to  discharge  the  order  shall  be  that  limited 
'k*^    .  served  out  by  the  order  allowing:  the  service  to  be  effected.     Rule  of 
°'  25  June,  1898.] 

Not  taken  from  any  English  Rule. 

The  Rule  of  25th  June,  1898,  repeals  Rule  401  and  substitutes  the 
above  Rule.  See  Ont.  Gazette,  23  July,  1898,  p.  743. 

Appiica-         4O2.    Where   service   by   publication   is   ordered,   the 

tionincase  „,  •»•     i          -i     11  •  r  i    •  T 

of  order  ai- Court  or  Judge  shall  appoint  a  time  lor  applying  to  dis- 
v^ce  by S6r  charge  the  order.     Con.  Rule  628. 

publica- 
tion. Not  taken  from  any  Eng.  Rule. 

Right  of         4O3.    Where  an  action  would  but  for  these  Rules  have 

deienaant      -1-11  PI-IT  i  •  i 

inaction    abated  by  reason  01  death,  and  proceedings  may  be  con- 
be^Scon*7 tinned  under  these  Rules,  the  defendant  or  person  against 
tinued.       wnOm  the  action  may  be  so  continued,  may  apply  on  notice 
to  compel  the  plaintiff  or  person  entitled  to  proceed  with 
the  action,  to  proceed  according  to  the  provisions  of  these 
Rules  within  such  time  as  the  Court  or  a  Judge  may  order, 
or  in  default  for  an  order  dismissing  the  action  or  for  pay- 
ment of  the  costs  thereof  or  for  such  order  as  may  seem 
just.     Con.  Rule  629. 

Taken  from  R.  S.  O.  1877,  c.  50,  ss.  241,  242;  c.  38,  s.  40, 
See  Eng.  (1883)  R.  185,  and  Duke  v.  Davis,  1893,  2  Q.  B.  260. 
Where  the  suit  abated  by  the  death  of  a  party,  no  express  provi- 
sion was  by  the  original  Rules  made,  corresponding  to  the  old  practice 
by  which  a  motion  might  be  made  by  the  defendant  or  his  repre- 
sentatives to  compel  the  representatives  of  the  plaintiff,  or  the  plain- 
tiff, to  obtain  an  order  to  continue  within  a  limited  time,  or  in  default 
that  the  action  be  dismissed  against  them:  Motion  v.  King,  29  W.  K*. 
73.  R.  S.  O.  1877,  c.  50,  ss.  241  and  242  (now  the  above  Rule  403), 
contained  such  provisions:  see  also  Cameron  v.  Eager,  6  P.  R.  117; 
Chowick  v.  Dimes,  3  Beav.  290;  Wright  v.  Swindon,  4  Ch.  D.  164. 
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In  Wingrove  v.    Thompson,  11  Ch.  D.  419,  the  Court  acting  under  Rules 
15  &  16  Viet.   c.    56,   s.  44   (see  Rule  194),   appointed  a  person   to  404-406. 
represent  the  estate  of  a  deceased  plaintiff,  who  died  insolvent  and 
intestate,  so  that  the  defendant  might  have  somebody  against  whom 
to  move  to  have  the  action  dismissed  for  want  of  prosecution. 

See  Oshatca  Cabinet  Co.  v.  Note,  in  note  to  Rule  248. 

Under  the  former  Chancery  Practice  if  the  representatives  of  a 
deceased  sole  plaintiff  did  not  revive  when  served  with  an  order 
limiting  a  time  for  doing  so,  the  action  was  dismissed  without  costs: 
Pudge  v.  Pitt,  3  W.  R.  100;  Hill  v.  Gauwt,  9  W.  R.  68.  Under  Rule 
403  an  order  may  be  made  for  payment  of  costs.  If  the  defendant 
moving  intends  to  press  for  a  dismissal  with  costs  his  proper  course 
would  seem  to  be  to  include  a  claim  to  that  effect  in  his  notice  of 
motion  to  compel  the  plaintiff  to  revive. 

Where  a  sole  plaintiff  died  after  judgment,  and  defendant  desired 
to  move  to  set  aside  the  judgment,  see  Chambers  v.'  Kitchen,  16  P.  R. 
219;  17  P.  R.  3. 

404.  Where  a  judgment  or  order  has  been  made  for  Costs 
payment  of  costs  and  the  action  or  matter  would,  but  for 
these  Rules,  have  abated,  any  person  interested  under  the 
judgment  or  order  may  continue  the  proceedings  and  there- 
upon enforce  the  judgment  or  order.     Con.  Rule  630. 

Taken  from  R.  S.  O.  1877,  c.  40,  s.  102.  Formerly  in  Equity  a 
suit  could  not  be  revived  for  costs  payable  by  the  deceased  party 
personally,  unless  the  costs  had  been  taxed  before  the  abatement  of 
the  suit,  or  unless  in  addition  to  the  costs  a  duty  was  decreed  which 
remained  unexecuted:  Sin.  Pr.,  6th  ed.,  728. 

15.  PAYMENT  INTO  AND  OUT  OF  COURT,  GENERALLY. 

405.  Subject  to  Rule  429,  money  required  to  be  paid  JJ^  *t 
into  Court  shall  be  paid  into  the  Canadian  Bank  of  Com-  iut<>  court. 
merce  at  Toronto,  or  in  some  branch  of  said  bank,  or  into 

any  chartered  Bank  being  its  agent  in  this  Province,  and 
in  no  other  way.  Rules  23  June,  1894,  1294.  Con. 
Rules  164,  165. 

The  Accountant  is  the  only  proper  person  to  receive  payment  into 
Court:  Leroux  v.  Lanthier,  C.  L.  T.  48;  except  in  the  cases  pro- 
vided for  by  Rule  429. 

Where  payment  into  Court  was  ordered,  payment  to  the  solicitor 
of  the  party  entitled  to  the  money  was  held  not  to  be  a  ground  for 
dispensing  with  its  payment  into  Court:  Blackburn  v.  Sheriff,  1  Chy. 
Ch.  208. 


4O6.    The  person  paying  money  into  Court  shall  ob- 
tain  from  the  Accountant,  Local  Registrar,  Deputy  Re- 
gistrar,  or  Deputy  Clerk  of  the  Crown,  a  direction  to  the     ~       * 
Bank  to  receive  the  mone.     Con.  Rule  166.  '<&/*  /2 


1254    (406)  (2)  When  money  is  required  to  be  paid  into  Court  to  the  credit 
of  the  Assurance  Fund,  established  under  the  Land  Titles  Act,  the  direction  to 
receive  the  money,  if  the  same  is  payable  into  a  bank  in  Toronto,  shall  be  obtamec 
from  the  Master  of  Titles,  and  if  payable  into  a  bank  outside  of  Toronto  the  direc 
tiori  shall  be  obtained  from  the  proper  Local  Master  of  Titles. 
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towns. 


The  person  applying  for  the  direction  shall  leave 
Papers  ne-  a  pTCBcipe  therefor  according  to  Form  No.  42,  and  the 
obtain7  to  judgment  or  order  under  which  the  money  is  payable,  or 
direction,  certified  copy  thereof,  and  in  case  the  direction  is  obtained 
elsewhere  than  in  Toronto,  the  necessary  postage  for  the 
transmission  of  the  documents  to  the  Accountant.  Rules 
23  June,  1894,  1295. 

4O8.  "Where  the  direction  is  issued  elsewhere  than  in. 
Toronto,  the  officer  issuing  the  same  shall,  on  the  same 
day,  transmit  to  the  Accountant  by  post  the  prcecipe  for 
such  direction  together  with  the  papers  left  on  the  appli- 
cation therefor.  Con.  Eule  168;  Rules  23  June,  1894, 
1296. 

crediting        4O9.    The  person  paying  money  into  Court  elsewhere 
money.      than  in  Toronto  shall  be  entitled  to  credit  therefor  as  of 

the  date  on  which  the  same  was  deposited  in  the  bank. 

Con.  Rule  169. 


beCg?ven?n 


birth  of  in- 
orders!1 


410.  The  bank,  on  receiving  money  to  the  credit  of 
cause  or  matter,  shall  give  a  receipt  therefor  in  dupli- 

cate; and  one  copy  shall  be  delivered  to  the  party  making 
the  deposit,  and  the  other  shall  be  posted  or  delivered  the 
same  day  to  the  Accountant.  Con.  Rule  170. 

411.  An  order  for  payment  of  money  into  Court  on 
behalf  of,  or  as  the  property  of,  an  infant  shall,  unless 
otherwise  directed,  state  the  date  of  the  birth  of  the  infant. 

New. 

See  Rule  418. 

Payment         412.    Money  shall    be    paid    out    of    Court  upon  the 
court.        cheque  of  the  Accountant,  countersigned  by  the  Junior 
Registrar,  or  in  case  of  his  absence  by  the  Clerk  of  the 

flub-  /  ^^  <f     Crown  and  Pleas.     Con.  Rules  172,  1421,  amended. 
ft.! 

413.     Cheques  shall  not  be  issued  during  the  Long 
tttA-  Vacation  in  any  year  unless  the  prcecipe  therefor  is  lodged 
in  the  Accountant's  office  on  or  prior  to  the  thirtieth  day 
Q£  june?  -unless  otherwise  ordered  by  a  Judge.     Con.  Rule 
174;  Rules  23  June,  1894,  1299. 


( 


byarjudge. 


4l4.    Where  an  order  for  payment  of  money  out  of 
Court  is  made  otherwise  than  by  a  Judge  of  the  Supreme 
Court  sitting  either  ^n  jQpurt  or  in  Chambers,  the  Account- 
1229.   Rule  412  is  repealed  and  the  following  substituted  therefor  : 
"  Money  shall  be  paid  out  of  Court  upon  the  cheque  of  the  Accountant,  coun- 
tersigned by  the  Registrar  of  the  Court  of  Appeal,  or  in  the  case  of  his  absence,  by 
the  Junior  Registrar  ot  the  High  Court  of  Justice,  this  Rule  to  take  effect  forth- 
with without  being  published  in  The  Gazette.  " 

1257.   Rule  413  is  hereby  repealed  and  the  following  substituted    t 
(413)    Cheques  shall  not  be  issued  during  the  Ion,  vacation  unles  s  the  pr^cipe  , 
therefor  is  lodged  in  the  Accountant's  Office  on  or  before  the  20th  day  c 
unless  otherwise  ordered  by  a  Judge.  -J,  _ 
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ant  before  acting  thereon  shall  apply  to  a  Judge  of  the  J1^®8 
High  Court  for  his  approval,  which  he  may  manifest  by 
signing  his  initials  to  the  order  with  or  without  any  other 
words;  and,  before  approving,  the  High  Court  Judge,  if  he    Cuu*, 
sees  occasion,  may  call  for  any  of  the  papers  in  the  cause,    Q  Q 

or  if  necessary  require  the  solicitor  who  obtained  the  order,   '**^  '  *    // 
or  his  agent,  to  attend  before  him  to  give  any  explanation    ^JLij^  .") 
or  information  he  may  think  necessary.     Rules  1  Jan.,          / 
1896,  1422. 


415.     Every  cheque   shall  be  initialed  by  the  Chief 
Clerk  in  the  Accountant's  office  before  the  same  is  pre-  by  chief 
sented  for  the  signature  of  the  Accountant  or  other  officer. 
Con.  Eules  175. 


416.     The  person  entitled  to  a  cheque  shall  produce  and 
leave  with  the  Accountant  the  orders  and  reports  entitling 
such  person  to  the  money,  and  shall  file  a  prcecipe  accord-  an<*.re- 
ing  to  Form  No.  43.     Con.  Kule  176.     Rules  24  March  produced.6 
and  23  June,  1894,  1301. 

Where  one  membe7*  of  a  firm  of  solicitors  was  cognizant  of  a  fraud-  Liability  of 
ulent  application  to  the  Court,  whereby  money  was  improperly  paid  solicitor, 
out  to  a  party  not  entitled,  it  was  held  that  each  member  of  the  firm  properly 
was  liable  to  refund  it,  including  those  who  were  ignorant  of  the  procuring 
fraud:  Brydges  v.  Branfill,  12  Sim.  389,  and  see  Atkinson  v.  Mackreth,  jJ^JJJJ^iit 
L.  R.  2  Eq.  570;  St.  A.ubyn  v.  Smart,  L.  R.  3  Chy.  646;  Dwndonuld  Of  Court. 
v.  Masterman,  L.  R.  7  Eq.  594;  Plumer  v.  Gregory,  L.  R.  18  Eq.  621; 
Cleather  v.  Ticisden,  24  Ch.  D.  731;  49  L.  T.  633;  28  Oh.  D.  340;  52 
L.  T.  330;  Rhodes  v.  Monies,  1895,  1  Ch.  236;  71  L.  T.  599;  Marsh  v. 
Joseph,   1897,   1  Ch.  213;   74  L.  T.  412;  75  L.  T.  558;  Thompson  v. 
RoMnson,  15  Ont.  662;  16  Ont.  App.  175;  but  see  Re  McCaiughey  & 
Walsh,  3  Ont.  425. 

Where  a  solicitor  allowed  his  name  to  be  used  in  an  application  for 
payment  by  a  third  person,  who  by  forged  affidavits  and  powers  of 
attorney  succeeded  in  getting  the  fund  into  his  hands,  out  of  which 
he  paid  the  solicitor  a  portion,  and  absconded  with'  the  balance,  the 
solicitor  was  held  liable  for  the  whole  fund,  both  what  he  actually 
received  and  what  he  did  not,  though  ignorant  of  the  fraud:  Slater 
v.  Slater,  1897,  1  Ch.  222,  note;  58  L.  T.  149;  and  see  Re  Spencer,  21 
L.  T.  808;  and  Marsh  v.  Joseph,  supra. 

Where  money  is  improperly  ordered  to  be  paid  out  of  Court  to 
parties  not  entitled,  without  fraud,  but  through  the  negligence  of  a 
solicitor,  he  is  Ifable  to  the  parties  injured  thereby  for  the  conse- 
quences: Re  Dangar,  60  L.  T.  491;  41  Ch.  D.  178. 

• 

Where  money  has  been  ordered  to  be  paid  out  of  Court  upon  a 
mistake  of  facts:  Fisken  v.  Wride,  13  Gr.  419,  or  to  persons  having  no 
title:  Eogaboom  v.  Receiver-General,  28  S.  C.  R.  192;  it  will  be  ordered 
to  be  refunded;  and  where  a  solicitor  was  direr4-  ""  ^  refund  money 
which  he  had  obtained  out  of  Court,  under  an  order  which  was 
subsequently  rescinded,  he  was  held  to  be  liable  to  attachment  for 
contempt  in  disobeying  tHe  order:  Pritchard  v.  Pritchard,  18  Ont.  173. 

1249.  (414)  Rule  414  is  hereby  amended  by  adding  thereto  the  following 

sub-section  : 

(2)  An  order  dispensing  with  the  payment  of  money  into  Lourt   unless  it  is 
nade  by  a  Judge  of  the  Supreme  Court  shall  not  be  acted  on  unless  or  until  a 
Fudge  of  the  High  Court  has  manifested  his  approval  thereof  in  manner  provided 
y  sub-section  1. 
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Rules  Where  an  order  for  payment  out  of  money  in  Court  has  been  made 

417,  418.  inadvertently  in  error,  the  Court  has  an  inherent  jurisdiction  on  the 
fact  being  brought  to  its  notice,  to  rescind  such  order,  and  to  order  re- 
payment into  Court  of  the  money  so  paid  out:  Hogaboom  v.  Receiver- 
Gteneral,  supra;  see  per  Gwynne,  J.,  28  S.  C.  R.,  at  p.  205;  and  see 
per  Burton,  C.J.,  in  Re  Central  Bank,  24  Ont.  App.,~at  p.  473;  affirmed 
in  Sup.  Ct.  18  C.  L.  T.  212. 

Where  a  sum  of  money  was  paid  out  of  Court  under  an  erroneous 
order,  and  was  subsequently  recovered,  but  without  interest,  it  was 
held  that  a  proportion  of  the  amount  recovered  should,  as  between 
the  tenant  for  life  and  remainderman,  be  treated  as  income:  Re 
Cleveland  Estate,  1895,  2  Ch.  542. 

Where  money  paid  into  Court  with  a  defence  which  was  mis- 
leading in  its  terms  was  ftona  fide  taken  out  of  Court  by  the  solicitor, 
and  with  his  client's  consent  applied  partly  in  payment  of  his  costs, 
and  the  residue  paid  to  the  client,  it  was  held  that  the  solicitor  was 
not  personally  liable  to  refund  it:  Davys  v.  Richardson,  21  Q.  B. 
D.  202. 

Consent  of  Purchase  money  is  not  paid  out  except  either  on  proof  being  given 
^payment  *°  ^e  Accountant  of  the  purchaser  having  received  a  conveyance  or 
out.  vesting  order,  or  upon  the  production  of  the  written  consent  of  the 

purchaser,    or  his  solicitor:  Rule  743;  and  see   Daniel  Pr.,  6th  ed., 

1100. 

pensfngd1'       41*7.     Orders  dispensing  with  payment  of  money  into 


Court  or  certified  copies  thereof  shall  be  left  with  the  Ac- 

court.        countant  forthwith  after  entry  thereof.     Rules  23  June, 
1894,  1302. 

S?tnSo°ffin-     418.    Unless   otherwise   directed   by   the   Court   or   a 

fonts  to  be  Judge,  money  shall  not  be  paid  out  of  Court  to  a  party  or 

reports      person  named  as  an  infant  in  the  proceedings  in  the  cause 

orders.  Qr  ma^er,  nor  to  any  person  on  behalf  of  an  infant,  unless 

the  date  of  the  birth  of  such  infant  is  stated  in  the  Master's 

report,  or  the  order  for  payment  into  Court  as  required 

by  Rules  411  and  696.     New. 

See  Rules  411  and  696. 

Ordinarily  money  of  an  infant  will  not  be  ordered  to  be  paid  out 
to  the  infant  personally  until  he  has  attained  his  majority,  but  when 
a  female  infant  was  married  and  domiciled  in  a  foreign  country,  and 
was  19  years  of  age,  and  by  the  law  of  the  foreign  country  a  female 
infant  on  marriage  was  entitled  to  receive  moneys  due  to  her,  an 
order  was  made  for  payment  to  her  of  a  fund  in  Court  to  which  she 
was  entitled,  notwithstanding  her  infancy:  Kavanagh  v.  Lennon,  1T> 
P.  R.  229. 

Applications  for  payment  out  of  the  money  of  an  infant  for  support 
or  maintenance  should  be  made  in  the  name  of  the  infant,  and  not  of 
the  guardian  to  whom  the  money  is  to  be  paid. 
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Rule  419. 

16.  PAYMENT  INTO  COURT  WITH  A  PLEADING,  IN  SATIS- 
FACTION. 

419.  A  defendant  may,  either  before  (a)  or  at  the  time  of  fZnl&nt*' 
delivering  his  defence,  or  afterwards  by  leave  of  the  Court  m»ypayin 
or  a  Judge,  pay  into  Court  a  sum  of  money  in  satisfaction    .  <~  /?/?  %  0  J 
of  the  cause  or  a  part  of  the  cause  of  action,  or  one  or  more 
of  the  causes  of  action  for  which  the  plaintiff  sues,  and  the 
money  when  so  paid  in  shall  remain  in  Court  subject  to 
further  order,  unless  the  plaintiff  elects  to  take  it  out  as 
provided  in  Kule  423.     Con.  Kule  632. 

For  the  practice  before  this  Rule  was  passed,  see  Wheeler  v.  United 
Telephone  Co.,  13  Q.  B.  D.  603;  Roger*  v.  Loos,  11  P.  R.  118;  Bell  v. 
Fraser,  12  Ont.  App.  1. 

(a)  See  Lower  v.  Waters,  1898,  2  Q.  B.  326. 

This  Rule  is  in  many  respects  different  from  the  English  practice 
under  Eng.  (1883)  Rs.  255-265. 

(1)  It  is  not  confined  to  any  particular  kind  of  action.     It  there- 
fore will  at  any  rate  apply  in  any   "  action  to   recover  a  debt  or 
damages,"  which  was  the  language  of  the  original  J.  A.  Rule  215  (as 
also  of  the  present  Eng.  Rule  255),  which  extended  the  right  there- 
tofore existing  at  Law:  see  Maclennan  Jud.  Act,  2nd  ed.,  349.    The 
former  Rule  was  held  not  to  apply  in  an  action  where  an  account 
was  claimed:  Nichols  v.  Evens,  22  Ch.   D.  611;  but  semole  this  Ride 
applies  to  all  actions. 

(2)  It  enables  the  defendant  to  deny  the  plaintiff's  causes  of  action, 
and,  at  the  same  time,  pay  into  Court:  see  Rule  420;  Berdan  v.  Green- 
wood, 3   Ex.   D.  251;  HawJcestey  v.  Bradshaw,  5   Q.  B.   D.   22,  302; 
Harper  v.  Davis,  19  Q.  B.  D.  170;  even  in  actions  for  libel  or  slander: 
Hawkesley  •  v.  Bradshaw,  supra,  which  are  expressly  excepted  by  the 
Eng.    Rule;   or  plead   tender  before  action:   Davis  v.   National  Ass. 
Co.,  16  P.  R.  116.    Qucere,  however,  in  some  cases,  such  as  actions  to 
try  a  right,  or  to  establish  a  character  which  is  assailed,  or  where 
fraud  is  charged:  Berdan  v.  Greenwood,  supra. 

The  principle  is,  that  the  Court  ought  not  "  to  preclude  defendants 
in  actions  from  saying  and  doing  that  which,  as  practical  men, 
before  the  action  they  might  reasonably  say  and  do,  viz.,  say  that 
they  entirely  deny  a  person's  right  to  sue  them,  yet  pay,  or  offer  to 
pay,  a  sum  of  money  as  the  price  of  peace,  and  for  the  prevention  of 
further  litigation":  Berdan  v.  Greenwood,  3  Ex.  D.  259.  In  Spurr  v. 
Hall,  2  Q.  B.  D.  615,  an  action  for  nuisance,  the  defendant  was  not 
allowed  to  plead  payment  into  Court  together  with  a  denial  of  the 
right  of  action;  but  the  subsequent  cases  make  the  propriety  of  that 
decision  at  least  doubtful,  and  under  this  Rule  the  defendant's 
right  so  to  do,  seems  plain.  See  also  Potter  v.  Home  and  Colonial  In- 
surance Co.,  cited  2  Q.  B.  D.  622. 

(3)  The  payment  into  Court  is  not  to  be  an  admission  of  Rability: 
Rule   420.      Under   the    Eng.    Rule   payment   in    satisfaction    is   an 
admission  of  liability  of  the  cause  of  action  in  respect  of  which  the 
money  is  paid  into  Court;  but  with   his  defence  a  defendant  may 
(except  in  action  for  libel  or  slander:  Fleming  v.  Dollar,  23  Q.  B.  D. 
388)  pay  in  money,  and  deny  liability:  Wheeler  United  Telephone  Co., 
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Rule  419.  13  Q.  B.  D.  597.  See  Hennell  v.  Dames,  1893,  1  Q.  B.  367;  68  L. 
T.  220,  where  money  was  paid  in  generally  without  specifying  the 
cause  of  action.  Under  this  Rule  there  is  no  exception  of  actions 
for  libel  or  slander. 

(4)  Payment  may  be  mr.de  in  satisfaction  of  part  of  a  cause  of 
action,  or  of  any  one  or  more  of  several  causes  of  action  as  well  as 
of  the  whole  action. 

(5)  The  plaintiff  may  not  take  the  money  out,  unless  he  accepts  it 
in  satisfaction  of  the  cause  of  action  in  respect  to  which  it  was  paid 
in:  Rule  423. 

The  result  will  be  that  notwithstanding  any  defence  denying 
liability,  the  acceptance  will  satisfy  the  cause  of  action,  and  the 
action,  except  as  to  costs,  will  come  to  an  end,  if  the  payment  in  is 
in  satisfaction  of  the  whole  cause  of  action:  see  Re  Earl  of  Stamford. 
33  W.  R.  909,  where  plaintiff,  after  taking  the  money  proceeded  with 
the  action,  and  was  required  to  stop  proceedings  or  pay  the  money 
in  again;  see  also  Kane  v.  Mitch-ell,  13  P.  R.  118. 

Formerly  the  payment  in  enabled  the  plaintiff  to  take  the  money 
"out,  not  accepting  it  in  full,  and  proceed  with  the  action;  and  ho 
might  keep  the  money  in  the  end,  though  his  action  failed:  see 
Maclennan  Jud.  Act,  2nd  ed.,  350.  The  money  will,  under  the 
present  Rule,  remain  in  Court  as  the  defendant's  money,  if  not 
accepted  by  the  plaintiff  in  satisfaction,  to  be  dealt  with  by  the  Court 
in  the  judgment,  or  by  other  order  in  the  action:  see  Maple  v.  Earl 
of  Shrewsbury,  19  Q.  B.  D.  463;  35  W.  R.  819.  It  will  not  be  paid 
out  on  motion  by  the  plaintiff,  he  not  accepting  it  in  full:  Kane  v. 
Mitchell,  supra. 

It  would  seem  also  that  it  should  be  treated  in  Court  as  the  de- 
fendant's money,  where  it  is  paid  in  with  a  denial  of  liability,  and 
plaintiff  does  not  accept  it,  but  proceeds  to  trial  and  recovers  less: 
Grillmour  v.  Cowan,  cited  in  Davis  v.  National  Ass.,  16  P.  R.  119:  Gray 
v.  Bartholemew,  1895,  1  Q.  B.  209;  71  L.  T.  8B7  (slander),  and  see 
under  the  dissimilar  English  Rules:  Dunn  v.  Devon,  70  L.  T.  593; 
1895,  1  Q.  B.  211  (n),  (libel). 

Even  where  liability  is  not  denied  the  money  must  remain  to  be 
dealt  with  by  the  Court  if  plaintiff  does  not  elect  to  take  it  out 
under  Rules  423  and  424;  and,  by  reason  of  the  plaintiff's  not  accept- 
ing at  the  proper  time,  the  defendant  may  afterwards  contend  that 
the  amount  payable  by  him  is  less  than  the  amount  paid  into  Court: 
Denison  v.  Woods,  IT/  P.  71.  54~9. 

Where  the  money  is  not  accepted  in  full,  and  the  plaintiff  does  not 
succeed  in  obtaining  more,  it  would  seem  that  the  defendant  lias 
established  a  defence  to  the  whole  action,  entitling  him  to  the  general 
costs  of  it:  see  WJieeler  v.  United  Telephone  Co.,  13  Q.  B.  D.  597; 
aoutavd  v.  Carr,  13  Q.  B.  D.  598  n:  Wood  v.  Leetham,  61  L.  J.  Q.  B. 
215;  Jones  v.  Whittalcer,  57  L.  T.  216;  and  Kane  v.  Mitchell,  supra. 

But  see  BucTcton  v.  Higgs,  4  Ex.  D.  174;  Gretton  v.  Mees,  7  Ch.  D. 
839;  Best  v.  Osoorne,  12  Times,  419,  where  the  plaintiff  was  given 
costs  up  to  the  time  of  payment  into  Court,  and  defendant  costs 
subsequent  thereto.  The  Judge  at  the  trial  doubtless  has  a  discretion 
under  Rule  1130  to  give  defendant  the  whole  costs  of  the  action:  see 
also  FaicTces  v.  Fox,  91  L.  T.  Jour.  30.  In  Small"v.  Lyon,  10  P.  R. 
222,  where  judgment  was  given  for  defendant  with  costs,  it  was 
held  that  the  Taxing  Officer  had  no  alternative  but  to  tax  the  de- 
fendant all  his  costs. 
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As  to  payment  into  Court  in  actions  for  libel,  see  R.  S.  O.  c.  68,  Rules 
s.  7;  and  in  actions  against  Justices:  R.  S.  O.  c.  88,  s.  17;  .and  in*20"*22. 
proceedings  between  landlord  and  tenant:  R.  S.  O.  c.  170,  s.  25.    As 
to  payment  in  by  a  third  party,  see  Bates  v.  Burchell,  W.  N.  1884, 
108. 

420.  Payment   of   money   into    Court    shall   not   be  Payment 

«/       .     .  -7  ..  .  -uottobean 

deemed  an  admission  01  the  cause  01  action  in  respect  01  admission, 
which  it  is  paid.     Con.  Rule  632.  /£.  /?/?.  2  O  / 

The  Eng.  (1883)  R.  255  provides  that  the  defendant  by  payment 
into  Court  shall  be  taken  to  admit  the  claim  or  cause  of  action  in 
lespect  of  which  the  payment  is  made,  unless  he  denies  liability,  in 
which  case  Rule  260,  which  is  somewhat  similar  to  the  Ont.  Rules 
419,  423  and  424,  applies. 

421.  Payment  into  Court  shall  be  pleaded,  and  in  the  TO  be 

pleading  the  cause  of  action  or  part  thereof,  in  respect  of  ufdefence^ 
which  the  payment  is  made,  shall  be  specified.     Con.  Rule  /f  P-  /?•  &6  /. 
633. 

Taken  from  Eng.  (1883)    R.  256. 

Where  there  are  several  causes  of  action  or  different  heads  of  claim, 
money  should  not  be  paid  in  generally,  without  specifying  the 
amounts  applicable  to  the  different  causes  of  action  or  heads  of  the 
claim,  where  it  can  be  done;  otherwise  particulars  may  be  ordered. 
Thus,  where  plaintiff  claimed  (1)  mesne  profits,  and  (2)  damages  for 
dilapidation  and  non-repair  of  premises  leased;  the  defendant  paying 
in  generally  was  ordered  to  give  particulars  apportioning  tHe  money 
paid  in  to  the  different  heads  of  claim:  Rowe  v.  Kelly,  59  L.  T.  139; 
W.  N.  1888,  141.  The  Eng.  Rule  203,  corresponding  to  Rule  209 
respecting  particulars,  was  referred  to. 

In  Paraire  v.  Loibl,  49  L.  J.  C.  P.  481;  43  L.  T.  427  (discussed  in 
Rowe  v.  Kelly),  where  plaintiff  claimed  for  distinct  services  as 
defendant's  architect,  viz.:  in  preparing  plans,  acting  as  arbitrator, 
and  making  surveys,  it  was  held  that  payment  into  Court  generally 
was  sufficient  in  point  of  pleading,  but  the  question  whether  parti- 
culars should  be  ordered  was  not  passed  upon:  see  Bank  of  London 
v.  Guarantee  Co.,  12  P.  R.  499;  Ocean  Marine  SS.  Go.  v.  Ocean 
Marine  Insurance  Co.,  2  Times,  425. 


notice. 


422.    A  defendant  paying  money  into  Court  before  orin 
delivering  his  defence  shall  serve  upon  the  plaintiff  a  no- " 
tice  stating  that  he  has  paid  in  the  money,  and  specifying 
the  claim  or  cause  of  action  in  respect  of  which  the  pay- 
ment has  been  made.     The  notice  may  be  according  to 
Form  No.  52.     Con.  Rule  634. 

Taken  from  Eng.  (1883)    R.  258. 

A  defence  delivered  subsequently  and  simply  denying  liability  was 
held  not  embarrassing:  Anon.,  31  Sol.  Jour.,  136,  139. 
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?23-425          42S*  ~~(^  ^  plaintiff  taking  tlie  money  out  of  Court 

How          shall  take  it  in  satisfaction  of  the  very  cause  of  action,  or 

plaintiff     part  thereof,  in  respect  of  which  it  was  paid  in,  and  shall 

Soney  out  upon  applying  therefor  file  and  serve  a  memorandum  ac- 

lourt.    corciing  to  Form  ~No.  53,  which  shall  be  equivalent  to  a 

satisfaction  piece.     Con.  Rule  635. 

(2)  In  order  to  obtain  the  money  out  of  Court  the  plain- 
tiff  shall  file  the  said  memorandum  with  the  proper  officer 
3  0~£-R>  -2/fy.  in  the  office  where  the  pleadings  in  the  action  are  filed, 
'   and  where  the  pleadings  are  filed  elsewhere  than  in  To- 
ronto the  officer  shall  transmit  to  the  Accountant  the  plead- 
ings and  memorandum  with  return  postage.     The  plead- 
ings and  memorandum  shall  be  returned  by  the  Account- 
ant to  the  officer  from  whom  they  were  received.     New. 

The  memorandum  referred  to  in  this  Rule  should  be  entered  of 
record:  see  Rule  644. 

Election.  424.  Tne  piaintiff  snall  make  his  election  to  take  the 
money  out  of  Court  within  four  days  after  the  day  on 
/£  /  •  l\  •  2-0/-  which  he  receives  notice  of  payment  in  if  the  payment  is 
made  before  defence,  and  if  the  money  is  paid  in  with  the 
defence,  he  shall  elect,  either  before  replying  or  before 
the  expiration  of  the  time  for  replying,  whichever  first 
happens.  Con.  Eule  636. 

Where  plaintiff  does  not  elect,  within  the  time  provided  by  this 
Rule,  to  accept  the  money,  the  defendant  may  contend  that  it  is 
more  than  plaintiff  is  entitled  to  recover:  see  Denison  v.  Woods,  in 
note  to  Rule  419. 


costsng  4«5.     When  the  plaintiff  takes  out  money  in  satisfac- 

tion of  all  the  causes  of  action  he  may  tax  his  costs  of  the 
ff)b  "action  and  sign  judgment  therefor,  unless  the  defendant 
pays  them  within  forty-eight  hours  after  taxation.     Con. 
.&2S.Kule  637. 

Instead  of  "  all  causes  of  action  "  the  former  Con.  Rule  637  had 
"  the  entire  cause  of  action." 

The  alteration  is  to  make  it  clear  that  the  satisfaction  is  to  be 
such  as  to  end  the  action:  see  Moon  v.  Dickinson,  infra,  and  Barnes 
v.  Jeaffreson,  6  Times,  435.  Under  the  former  Com.  Law  Practice 
where  payment  into  Court  was  pleaded  as  to  part  only,  the  plaintiff 
could  not  proceed  at  once  to  tax  costs  as  to  that  cause  of  action: 
Cauty  v.  Gyll,  5  Sc.  N.  R.  819. 

In  an  action  for  an  injunction  to  restrain  a  nuisance,  and  for 
damages,  the  defendants  denied  liability  and  paid  u.oney  into  Court 
in  satisfaction  of  the  claim  for  damages.  The  plaintiff  accepting 
the  money  in  satisfaction  of  the  claim  for  damages,  was  held  not 
entitled  to  tax  his  costs,  as  the  entire  cause  of  action  was  not 
satisfied:  Moon  v.  Dickinson,  38  W.  R.  278;  63  L.  'T.  371. 

The  Eng.  (1883)  R.  261  provides  for  costs  in  a  similar  way,  but 
adds  "  unless  the  Court  or  a  Judge  shall  otherwise  order." 
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It  has  been  held  that  though  only  sixpence  is  paid  into  Court  the  Rule  426. 
plaintiff,  if  he  takes  it  in  satisfaction,  is  entitled  to  his  costs:  Mc- 
Sheflery  v.  Lanagan,  20  L.  R.  Ir.  528;  and  if  he  accepts  the  money 
within  the  time  allowed,  he  cannot  be  made  liable  for  defendant's 
costs  incurred  between  the  dates  of  payment  in  and  acceptance: 
Lower  v.  Waters,  1898,  2  Q.  B.  326. 

See  Suckling  v.  (?»&&,  in  note  to  Rule  430,  p.  596. 

If  the  plaintiff  does  not  accept  the  money  in  satisfaction,  he  may 
become  liable  to  pay  the  whole  costs:  see  Bank  of  London  v.  Guaran^ 
tee  Co..  12  P.  R.  499. 

The  costs  may  be  taxed  under  this  Rule  without  any  judgment  or 
order  unless  it  becomes  necessary  to  enforce  payment,  in  which 
case  the  plaintiff  may  sign  judgment  after  the  expiration  of  48  hours 
from  the  granting  of  the  certificate  of  taxation. 

But  if  the  plaintiff  accepts  the  money  in  full  satisfaction  of  his 
claim,  he  will  be  treated  as  having  discontinued  the  action  as  to  the 
causes  to  which  the  money  does  not  relate  (though  he  should  "pro- 
perly give  notice  of  withdrawal  of  them),  and  may  tax  his  costs 
of  so  much  of  the  action  as  relates  to  the  causes  for  which  the 
money  is  paid:  Mcllwraifh  v.  Green,  14  Q.  B.  D.  766;  52  L.  T.  81;  but 
it  would  seem  that  defendant  would  be  entitled  to  the  costs  of  the 
causes  abandoned  by  plaintiff  as  upon  a  discontinuance. 

The  costs  are  not  taxable  on  any  higher  scale  than  if  the  judgment 
had  been  recovered  for  the  amount  received  out  of  Court:  Chick 
v.  Toronto  Electric  Light  Co.,  12  P.  R.  58;  and  see  Rule  1133. 

Query,  whether  the  plaintiff  is  entitled  to  costs  under  this  Rule 
where  the  money  is  paid  in  with  a  plea  of  tender:  see  Griffiths 
v.  Ystradyfodwg,  24  Q.  B.  D.  307. 

If  the  plaintiff  does  not  elect  within  the  time  given  by  Rule  424, 
probably  his  right  to  do  so,  and  to  tax  costs,  is  gone:  see  Spincer 
rv.  Watts,  23  Q.  B.  D.  350;  67  L.  T.  711.  It  was,  however,  held 
under  original  J.  A.  Rule  218,  which  gave  the  plaintiff  4  days  after 
receipt  of  notice  of  payment  within  which  to  accept  the  money  in 
satisfaction,  that  he  might  still  apply  under  Rule  1130  for  costs: 
Greaves  v.  Fleming,  4  Q.  B.  D.  226;  see  also*  Broadhurst  v.  Willey, 
W.  N.  1876,  21;  but  query,  whether  that  will  be  so  under  the  pre- 
sent Rules,  by  which  the  plaintiff  has  no  right  to  the  money  by  the 
mere  payment  of  it  into  Court,  but  only  in  the  event  of  his  making 
an  election  under  Rule  424. 

For  form  of  judgment  for  costs,  see  App.  Form  151. 

If  the  pjaintiff  recovers  less  than  the  amount  paid  in,  the  defen- 
dant is  entitled  to  the  excess:  Gillmor  v.  Cowan,  cited  in  Davis  v. 
National  Ass.,  16  P.  R.  119;  and  where  the  plaintiff  recovered 
only  20c.  more  than  had  been  paid  in  in  satisfaction,  he  was  held 
entitled  to  full  costs:  Henderson  v.  Bank  of  Hamilton,  25  Ont.  641. 

Where  the  plaintiff's  solicitor,  by  mistake,  accepted  money  paid 
in,  and  signed  judgment  for  costs,  the  judgment,  on  application  of 
the  plaintiff,  was  set  aside,  upon  payment  of  costs,  and  the  plain- 
tiff was  allowed  to  proceed  with  his  action:  Emery  v.  Webster,  9 
Ex.  242. 

426.     Where  money  is  paid  into  Court  in  two  or  more  consoiidat- 
actions  which  are  consolidated,  [and  the  plaintiff  proceeds  e< 
to  the  trial  of  one,  and  fails,]  the  money  paid  in  and  the 
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Rules        costs  in  all  the  actions  shall  be  dealt  with  in  the  same 
27>  4  8i     manner  as  in  the  action  tried.     Con.  Rule  638,  amended. 

Same  as  Eng.  (1883)  R.  262,  except  the  words  in  brackets,  which 
are  new. 

plaintiff         427.    A  plaintiff  may,  in  answer  to  a  counter-claim, 
may  pay  in  pay  money  into  Court  in  satisfaction  thereof,  subject  to 
the  like  conditions  as  to  costs  and  otherwise  as  upon  pay- 
ment into  Court  by  a  defendant.     Con.  Rule  639. 

Same  as  Eng.  (1883)  R.  263;  and  see  Hutchinson  v.  Darker,  71 
L.  T.  624. 

Tender.          428.    With  a  defence  setting  up  a  tender  before  action, 
the  sum  of  money  alleged  to  have  been  tendered  shall  be 
brought  into  Court.     Con.  Rule  640. 
Same  as  Eng.  (1883)  R.  257. 

This  Rule  is  similar  to  the  former  Common  Law  practice  (see 
Chapman  v.  Hicks,  2  C.  &  M.  633,  where  it  was  held  that  if  the  sum 
tendered  was  not  paid  in,  the  plaintiff  might  sign  judgment  for  the 
sum  as  to  which  tender  was  pleaded). 

A  defence  may  be  set  up  denying  liability  as  well  as  pleading  tender: 
Dams  v.  National  Assur.  Co.,  16  P.  R.  110. 

The  Rule  would  seem  to  apply  in  a  foreclosure  suit,  as  well  as  in 
any  other  kind  of  action:  see  Kinnaird  v.  Trollope,  42  Ch.  D.  610. 

As  to  tender  and  payment  into  Court  in  actions  against  Justices, 
see  R.  S.  O.  c.  88,  s.  17. 

Where  a  defence  sets  up  a  tender,  it  is  not  essential  that  the  ten- 
der should  be  alleged  to  have  been  made  before  action,  if  the  fact 
may  be  inferred  from  the  other  statements  of  the  defence:  Griffiths 
v.  Ystradyfodwg,  24  Q.  B.  D.  307. 

Where  to  a  claim  for  money  had  and  received  to  the  plaintiff's 
use,  the  defendant  pleaded  tender  before  action,  and  paid  into 
Court  the  sum  tendered  in  full  satisfaction,  it  was  held  in  England 
that  the  plaintiff  could  not  take  the  money  out  in  satisfaction,  and 
tax  his  costs  as  of  course,  but  the  plea  of  tender  raised  an  issue, 
which  remained  unsettled  on  the  record,  and  in  respect  of  which 
the  defendants  were  entitled  to  go  to  trial:  /&. 

Where  under  R.  S.  O.  c.  223,  ss.  469,  470,  a  municipal  corporation 
tenders  amends  or  compensation  for  damages  to  the  plaintiff  or  his 
solicitor,  it  is  expressly  provided  tha't,  where  the  action  is  proceeded 
with,  if  no  greater  amount  is  recovered,  the  defendants  shall  bo 
awarded  costs  of  suit,  to  be  set  off  against  any  amount  awarded 
to  the  plaintiff. 

In  an  action  for  wrongful  dismissal  where  the  defendant  tendered 
one  month's  salary,  pleading  that  the  plaintiff  was  only  entitled 
to  that,  or  in  the  alternative  to  three  months',  and  salary  for  three- 
months  was  paid  into  Court  and  the  plaintiff  was  found  entitled  to  one 
month's  salary,  it  was  held  that  the  action  being  for  unliquidated 
damages  the  Rules  did  not  apply  (see  now,  however,  Rule  419),  and 
defendant  was  entitled  to  a  return  of  part  of  the  money:  Davys  v. 
Richardson,  20  Q.  B.  D.  722;  but  could  not  recover  it  from  the  plain- 
tiff's solicitor,  who  had  bona  fide  taken  out  the  money  and  paid  it 
over  to  the  plaintiff:  S.  C.  in  appeal,  21  Q.  B.  D.  202. 
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Tender  to   a    solicitor  of   a   cheque,    is   not  a   good    legal  tender:  Rules 
Elumberg  v.  Life  Interests  Corp.,  1897,  1  Ch.  171;  1898,  1  Ch.  27.  429,  430. 

429.  Money  paid  into  Court  with  a  defence  at  I/Orig-  Payment 
nal,  Bracebridge  or  Gore  Bay,  may,  until  a  branch  or  defence 
agency  of  the  Canadian  Bank  of  Commerce  is  established 
at  those  places,  be  paid  to  the  proper  officer  of  the  Court, 
who,  for  receiving  the  same,  may  exact  a  sum  not  ex- 
ceeding one  per  cent,  on  the  sum  so  paid  in,  and  shall  sign 
a  receipt  for  the  amount  in  the  margin  of  the  pleading, 
for  signing  which  receipt  he  shall  be  entitled  to  twenty 
cents,  and  the  sum  so  paid  in  may  be  paid  out  to  the  plain- 
tiff, or  to  his  solicitor  upon  a  written  authority  from  the 
plaintiff.  Con.  Eule  171;  Eules  23  June,  1894,  1297. 

(2)  The  officer  receiving  such  money  shall  forthwith 
pay  the  same  into  Court  as  mentioned  in  Rule  405.    New. 

The  fee  payable  to  the  officer  under  clause  (1)  of  this  Rule  pro- 
bably includes  the  amount  necessary  for  stamp  on  payment  in  by 
the  officer  under  clause  (2). 

17.  DISCONTINUANCE. 

43O (1)    [Subject   to   any   special   statutory  provi- 

sions,]  the  plaintiff  may,  at  any  time  before  receipt  of  the 
statement  of  defence  of  any  defendant,  or  after  the  receipt 
thereof  before  taking  any  other  proceeding  in  the  action 
(save  an  interlocutory  application)  by  notice  in  writing, 
[filed  and  served,]  wholly  discontinue  his  action  against 
such  defendant  or  withdraw  any  part  thereof;  and  the 
defendant  shall  be  entitled  to  the  costs  of  the  action,  if 
wholly  discontinued  against  him,  or  if  not  wholly  discon- 
tinued to  the  costs  occasioned  by  the  part  withdrawn. 
[A  plaintiff  may  discontinue  as  to  one  or  more  of  several 
defendants.] 

(2)  Such  costs  may  be  taxed  [upon  production  of  the 
notice  served  without  any  order],  and  if  not  paid  within 
four  days  from  taxation  the  defendant  may,  without  any 
order,  sign  judgment  therefor. 

(3)  Such  discontinuance  or  withdrawal,  as  the  case  may 
be,  shall  not  be  a  defence  to  any  subsequent  action. 

(4)  Save  as  in  these  Eules  otherwise  provided,  it  shall 
not  be  competent  for  the  plaintiff  (x)  to  discontinue  the 
action  without  leave  of  the  Court  or  a  Judge,  but  the  Court 
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Rule  430.  or  a  Judge  may,  before  or  at,  or  after  the  hearing  or  trial, 
upon  such  terms  as  to  costs,  and  as  to  any  other  action 
against  all  or  any  of  the  defendants,  and  otherwise,  order 
the  action  to  be  discontinued,  or  any  part  of  the  alleged 
cause  of  complaint  to  be  withdrawn.  Con.  Rule  641. 

Substantially  the  same  as  the  first  three  clauses  of  the  Eng.  (1883) 
Rs.  290  and  292,  except  the  words  in  brackets,  which  are  not  in  the 
Eng.  Rules. 

"  Subject  to  any  Special  Statutory  Provisions." — The  refer- 
ence is  to  such  provisions  as  those  contained  in  R.  S.  O.  c.  80,  ss. 
17.  21. 

The  last  clause  in  brackets  in  clause  (1)  is  new:  see  Fox  v.  Ham- 
ilton Prov.,  9  C.  L.  T.  197. 

In  clause  (2)  the  passage  in  brackets  was  introduced  to  make  clear 
the  procedure  which  was  not  quite  plain  under  the  original  J.  A. 
Rule:  see  Bolton  v.  Bolton,  3  Ch.  D.  27G. 

For  form  of  judgment,  see  App.  Form  152. 

At  (x)  the  original  Rule  170  had  the  words  "  withdraw  the  record 
or."  The  omitted  provision  is  made  a  part  of  Rule  543. 

Former  Former  Practice. — Under  the  former  Chancery  practice,  the  plain- 

practice,  tiff  might  dismiss  his  bill  against  the  defendant  at  any  time  before 
decree,  on  prcecipe.  The  dismissal  was  with  costs;  but  where  no  an- 
swer had  been  filed,  no  costs  had  been  incurred,  unless  perhaps 
instructions  to  answer:  see  Bisset  v.  Stra'chan,  8  P.  R.  211.  On 
special  application  the  dismissal  might  be  witliout  costs.  After 
decree  the  bill  could  only  be  dismissed  by  consent;  where,  however, 
the  decree  was  for  the  benefit  of  other  persons  besides  the  actual 
parties  to  the  suit,  (e.g.,  creditors)  it  could  not  be  dismissed  even 
by  consent  of  the  parties:  Arnbery  v.  Thornton,  6  P.  R.  190.  A  dis- 
missal before  decree  was  no  bar  to  a  subsequent  suit  for  the  same 
cause. 

In  the  Common  Law  Courts,  the  plaintiff  might  discontinue  his 
action  at  any  time  before  judgment  upon  payment  of  costs:  2  Arch. 
12th  ed.,  1483;  Harrison's  C.  L.  P.  Act,  634.  By  Reg.  Gen.  T.  T. 
1856,  No.  24,  the  consent  of  the  defendant  was  rendered  unneces- 
sary, whether  before  or  after  plea,  but  the  discontinuing  rule  was 
required  to  contain  an  undertaking  on  the  part  of  the  plaintiff  to 
pay  the  costs,  and  a  consent  that,  if  they  were  not  paid  within  four 
days  after  taxation  the  defendant  should  be  at  liberty  to  sign  judg- 
ment of  non  pros.  Before  that  Rule  consent  was  necessary  in  or- 
der to  discontinue  after  plea.  The  rule  was  a  side  bar  rule  before 
verdict  or  argument  of  demurrer;  in  other  cases  a  motion  was  neces- 
sary. The  discontinuance  was  an  abandonment  of  a  pending  action, 
but  it  left  the  plaintiff  at  liberty  to  commence  another  action  for 
the  same  cause.  Discontinuance  was  not  effectual  until  payment 
of  costs:  Edgington  v.  Proudman,  1  Dowl.  P.  C.  152;  and  if  the  costs 
were  not  paid,  the  defendant's  only  remedy  was  to  sign  judgment 
of  non  pros. 

Scope  of         Scope  of  Present  Rule. — The  present  Rule  besides  allowing  the 

present       plaintiff  as  formerly  to  discontinue  the  whole  action,  authorizes  the 

Rule'  withdrawal  of  a  part  of  his  cause  of  complaint,  or  a  discontinuance 

of  the  action  against  one  or  more  of  several  defendants;  formerly, 
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at  Law,  the  discontinuance  could  only  be  of  the  whole  action:  Benton  Rule  430. 
v.  Polkinghorne,  16  M.  &  W.  8.     In  Equity  a  partial  discontinuance 
could  be  effected  by  amendment. 

The  power  to  withdraw  part  is,  however,  only  where  the  part  is 
severable  from  the  rest  of  the  claim:  Bank  of  London  v.  Guarantee 
Co.,  12  P.  R.  499. 

It  was  formerly  held  that  a  plaintiff  could  not  serve  notice  of 
discontinuance  against  one  of  several  defendants;  and  that  his 
proper  course  was  to  obtain  an  order  for  leave  to  discontinue  against 
such  defendant:  Fox  v.  Hamilton  Prov.  &  L.  Soc.,  9  C.  L.  T.  197.  The 
last  sentence  of  clause  (1)  of  Rule  430,  makes  a  change  in  this  re- 
spect. 

The  words  "  before  taking  any  other  proceeding  in  the  action  " 
mean  "  before  taking  any  proceeding  with  an  intention  of  con- 
tinuing the  action,"  and  do  not  include  a  step  such  as  taking  money 
out  of  Court,  or  bringing  in  money  in  satisfaction  of  a  counter-claim; 
Spincer  v.  Watts,  23  Q.  B.  D.  350;  and  see  Musman  v.  Boret,  40  W.  R. 
352;  66  L.  T.  171. 

The  plaintiff  cannot  serve  notice  under  this  Rule  on  an  infant 
until  a  guardian  is  appointed,  and  so  escape  the  costs  of  the  action: 
Ruth  v.  Taylor,  79  L.  T.  Jour.  211. 

On  a  motion  to  set  aside  a  discontinuance  as  irregular,  leave  was 
granted  to  discontinue  on  proper  terms  on  a  cross-motion  of  the 
plaintiff:  Spiller  v.  Coghlan,  20  L.  R.  Ir.  32. 

At  Any  Time,  etc. — The  Rule  permits  a  discontinuance  before  ap-  stage  of 
pearance:  Moore  v.  S.  Counties,  etc.,  Bank,  W.  N.  1889,  156;  but  see  proceed- 
in  the   case  of  an   infant:  Ruth  v.   Taylor,  supra.    It  does  not  per- ing8' 
mit  the  plaintiff    to    discontinue    his    action    after  it  has  been  en- 
tered  for   trial:   Matthews  v.    Antrol)us,   49   L.    J.    Chy.   80;   and   he 
has  no  right  to  demand  to  be  non-suited  at  the  trial.     If  he  wishes 
to   discontinue   his   action,   at  that   stage,    leave  must   be   obtained 
under  clause   (4),  or  Rule  543;  see  Fox  v.   The  Star,  1898,  1  Q.  B. 
636;  78  L.  T.  311. 

The  discontinuance  is  only  of  right,  either  before  defence  put  in; 
or,  if  defence  is  put  in,  before  taking  any  step,  other  than  an  inter- 
locutory application. 

If  the  statement  of  defence  sets  up  matters  arising  after  the  issue 
of  the  writ,  the  truth  of  which  the  plaintiff  cannot  deny,  and  which 
afford  a  good  answer  in  law,  the  plaintiff's  proper  course  will  be, 
not  to  discontinue,  but  to  enter  a  confession  of  the  defence  under 
Rule  295. 

Form. — The  form  of  discontinuance  will  be  found  in  the  Appendix  Form 
Form  No.  56.  of  notice. 

Under  the  English  Rule  (which  does  not"  contain  the  words  as  to 
the  notice  being  filed  and  served),  it  was  held  that  a  written  notice 
by  the  plaintiff's  solicitor  as  follows:  "  We  are  instructed  to  proceed 
no  further  in  the  action,"  was  a  sufficient  notice:  The  Pommerania, 
4  P.  D.  195;  but  a  letter  saying  "  We  shall  discontinue  this  action, 
and  take  out  of  Court  the  amount  paid  in,  and  tax  our  costs.  We 
will  send  formal  notice  to-morrow,"  is  not  a  notice  of  discontinuance 
within  the  Eng.  R.  and  a  fortiori  not  within  this  Rule:  Moon  v. 
Diokinsvn,  38  W.  R.  278;  63  L.  T.  371;  see  also  Brooking  v.  Maudslay, 
55  L.  T.  343. 
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Rule  430.  It  is  not  necessary  for  the  plaintiff  to  ascertain  the  amount  of 
defendant's  costs  and  pay  them  in  order  to  make  the  notice  of  dis- 
continuance effectual:  Barry  v.  Hartley,  15  P.  R.  376. 

dtecontin-  •    Effect  of  Discontinuance.— The  Rule  is  express  (clause  3),  that  by 
uapce.       va  discontinuance  there  is  no  res  judicata;  see  also  The  Kronprinz,  32 
App.  Ons.  2r>(i,  (where  the  same  action  was  revived);  United  Tclcplione 
4  T   ty>.  v.  Tasker,  59  L.  T.  852. 

A  discontinuance  filed  by  a  plaintiff  has  been  field  not  to  have 
the  effect  of  discontinuing  any  counter-claim  set  up  in  the 
action:  McGowan  v.  Middleton,  11  Q.  B.  D.  464,  (overruling  Vavas- 
seur  v.  Krupp,  15  Ch.  D.  474);  but  an  appeal  by  the  plaintiff 
will  be  thereby  discontinued:  Conybeare  v.  Lewis,  13  Ch.  D.  469. 
Where,  however,  a  plaintiff,  who  had  given  an  undertaking  as  to 
damages,  discontinued  his  action,  it  was  held  that  the  Court  would 
nevertheless  direct  a  reference  as  to  damages:  Newcomen  v.  Coulson, 
7  Ch.  D.  764.  So  notwithstanding  discontinuance  pending  a  motion 
by  a  plaintiff  to  strike  out  his  name  as  having  been  used  with- 
out authority,  it  was  held  that  there  was  jurisdiction  to  make  the 
order:  Gold  Reefs,  etc.  v.  Dawson,  1897,  1  Ch.  115. 

Costs.— The  defendant  has  an  absolute  right  to  all  costs  of  the  ac- 
tion, and  they  are  not  in  the  discretion  of  the  Judge  under  Rule  1130;: 
see  The  St.  Olaf,  2  P.  D.  113;  The  J.  H.  Henkes,  12  P.  D.  106.  The 
costs  will  include  costs  made  costs  in  the  cause  on  an  application  on 
which  the  plaintiff  succeeded:  The  St.  Olaf,  supra. 

Leave  to  discontinue  is  only  granted  on  payment  of  the  costs:  The 
J.  H.  Henkes,  12  P.  D.  106. 

The  defendant  is  entitled  to  costs  though  the  plaintiff  discontinues 
before  appearance:  Moore  v.  S.  Counties,  etc.,  Bank,  W.  N.  1S89, 
156. 

Costs  of  work  in  preparing,  briefing,  or  otherwise  relating  to  affi- 
davits, etc.,  properly  and  not  prematurely  done,  down  to  the  time 
of  discontinuance,  are  taxable:  Harrison  v.  Leutner,  16  Ch.  D.  559. 

It  was  formerly  held  that  as  this  Rule  only  applies  to  an  "  action  "" 
it  could  not  be  made  use  of  in  an  interpleader  issue:  Hogaboom.  v. 
Gillies,  16  P.  R.  402.  See  now  Rule  6  (e). 

A  reasonable  time  will  be  given  to  defendant  within  which  to 
apply  for  an  appointment  to  tax  his  costs  before  an  appointment 
will  be  granted  to  the  plaintiff  to  tax  interlocutory  costs  to  which 
he  may  be  entitled:  Barry  v.  Hartley,  15  P.  R.  376. 

Where  a  plaintiff  gives  notice  of  discontinuance,  and  the  defen- 
dant's costs  are  taxed,  judgment  must  be  signed  therefor  in  case 
of  non-payment  before  execution  to  enforce  payment  can  be  issued; 
see  clause  (2).  The  English  practice  is  different:  see  Bolton  v.  Bolton, 
3  Ch.  D.  276. 

An  order  of  a  Master  which  stayed  an  action  on  payment  of  costs, 
was  varied  by  subsituting  the  word  "  discontinued  "  for  "  stayed," 
to  prevent  the  possibility  of  the  action  being  again  proceeded  with": 
Anon,  W.  N.  1876,  40;  2  Charl.  Ch.  Ca.  38. 

Where  on  a  motion  under  the  Eng.  Rule  corresponding  to  Rule 
603  the  defendant  was  ordered  to  pay  money  into  Court  as  to  part 
of  the  claim,  and  was  given  leave  to  defend  as  to  the  remainder, 
and  the  plaintiff  afterwards  discontinued,  the  costs  were  held  to 
be  not  governed  by  this  Rule,  but  were  in  the  discretion  of  the 
Court  under  Rule  1130,  and  plaintiff  was  given  costs  up  fo  the  time 
of  payment  into  Court:  Suckling  v.  Gall),  36  W.  R.  175. 
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The  discontinuance  of  the  action  is  no  bar  to  a  motion  by  a  plain- Rules 
tiff,  whose  name  has  been  used  without  authority,  to  have  his  name  431,  432 
struck  out  of  the  proceedings;  and  to  compel   the    solicitor  acting 
without   authority  to  pay  the  costs:   Gold  Reefs   of  W.  Australia  v. 
Daicson,  1897,  1  Ch.  115. 

Discontinuance  by  Leave.— In  a  test  action,  the  plaintiff  asked  Discontin 
for  a  postponement  of  the  trial,  or  that  an  order  for  discontinuance  "ance 
might  be  made;  the  Court  held  that  it  could  not  regard  the  rights    y  leave* 
of  the  plaintiffs  in  the  other  actions,  but  must  act  as  if  the  plaintiff 
liad  not  appeared  at  the  trial;  and  dismissed  the  action:  Robinson  v. 
Chadwick,  7  Ch.  D.  878. 

Where  a  case  had  been  referred  to  arbitration,  and  the  arbitrator 
found  in  favour  of  defendant  as  to  all  but  a  small  part,  leave  to 
discontinue  was  refused:  Stahlschmidt  v.  Walford,  4  Q.  B.  D.  217; 
see  also  Matthews  v.  Antroous,  40  L.  J.  Chy.  80. 

On  a  motion  for  leave  to  discontinue,  the  Court  has  no  jurisdiction 
to  give  the  plaintiff  any  costs  where  the  defence,  "if  undisputed,  or 
if  it  were  established,  would  disentitle  the  plaintiff  to  maintain  the 
action:  Lambton  v.  Parkinson,  35  W.  R.  545;  see  also  Dicks  v.  Yates, 
18  Ch.  D.  76. 

It  has  been  held  that  on  the  application  of  a  plaintiff  admitting  the 
defence,  a  Judge,  under  this  Rule,  has  jurisdiction  to  order  -a  stay 
of  all  proceedings,  and  to  dispose  of  the  costs:  Musman  v.  Boret, 
66  L.  T.  171;  40  W.  R.  352. 

431.  A  defendant  may,  with  the  leave  of  the  Court  with- 
er a  Judge  <#),  withdraw  his  defence  or  counter-claim,  defence?* 
or  any  part  thereof,  upon  such  terms  as  may  seem  just. 

Con.  Kule  642. 

Same  in  effect  as  Eng.  (18S3)  R.  290,  last  clause. 

(x)  Here  the  former  Con.  Rule  642  had  "  but  not  otherwise."  The 
omission  does  not  alter  the  effect  of  the  Rule. 

One  of  the  defendants,  in  an  action  for  the  recovery  of  land,  was 
allowed  to  withdraw  his  defence  after  the  action  had  been  in  the 
paper  for  trial,  but  had  been  postponed  till  another  action  relating 
to  the  same  property  should  be  ready  for  trial,  upon  the  terms 
of  giving  to  the  plaintiffs  all  the  relief  to  which  they  could  be  en- 
titled at  the  trial,  and  paying  the  costs  occasioned  by  the  defence, 
and  the  costs  of  a  summons  for  leave  to  withdraw:  Real  £  Personal 
Advance  Co.  v.  McCarthy,  14  Ch.  D.  188.  The  costs  only  wKich 
were  occasioned  exclusively  by  the  defence  were  allowed:  16. 

A  defence  put  in  fraudulently  and  without  authority  was  allowed 
to  be  withdrawn:  Williams  v.  Preston,  20  Ch.  D.  672. 

As  to  withdrawal  of  defence  of  infants,  see  Fitzwater  v.  Water- 
house,  52  L.  J.  Chy.  83;  Gardner  v.  Tapling,  33  W.  R.  473. 

18.  DISMISSAL  OF  ACTION  FOR  WANT  OF  PROSECUTION. 

432.  If  the  plaintiff,  being  bound  to  deliver  a  state- on  failure 
ment  of  claim,  does  not  deliver  the  same  within  the  time  statement 
allowed  for  that  purpose,  the  defendant  may,  at  the  expira- of  claim- 
tion  of  such  time,  apply  to  the  Court  or  a  Judge  to  dismiss 
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Rule 432.  the  action  with  costs,  for  want  of  prosecution;  and  on  the 
hearing  of  such  application  the  Court  or  a  Judge  may 
order  the  action  to  be  dismissed  accordingly,  or  may  make 
such  other  order  as  may  seem  just.  Con.  Rule  646. 

Same  as  the  Eng.  (1883)   R.  294. 

Rule  243  regulates  the  time  within  which  the  plaintiff  is  bound 
to  deliver  his  statement  of  claim,  viz.,  three  months  after  appear- 
ance. The  time  by  the  English  Rule  is  six  weeks. 

"  The  expiration  of  such  time  ":  see  Armstrong  v.  Toronto,  etc.,  Ry., 
15  P.  R.  449,  in  note  to  Rules  243  and  353. 

The  practice  in  this  Province  is  to  make  such  application  in  Cham- 
bers. In  England,  it  appears  to  be  a  matter  for  the  option  of  parties 
whether  they  will  move  in  Chambers  or  in  Court;  and,  if  the  motion 
is  made  in  Court,  it  is  a  question  to  be  decided  by  the  Court  in  eacn 
particular  case,  whether  the  motion  was  under  the  circumstances 
proper  to  be  made  in  Court:  Evelyn  v.  Evelyn,  13  Ch.  D.  138.  But 
moving  in  Court  instead  of  Chambers  is  disapproved  of:  Chesterfield 
v.  Black,  13  Ch.  D.  138,  note;  Freaxon  v.  Loe,  26  W.  R.  138.  The 
application  may  be  supported  by  an  affidavit  that  a  statement  of 
claim  has  not  been  dispensed  with,  and  has  not  been  delivered,  and  a 
certificate  of  the  officer  in  whose  office  the  action  is,  that  an  appear- 
ance has  been  entered  by  the  applicant,  with  the  date  of  entry. 

Where  the  plaintiff  made  default  in  delivering  ffis  claim,  and  had 
become  bankrupt,  it  was  held  that  notice  of  motion  to  dismiss  under 
this  Rule  must  be  served  upon  the  trustee  in  bankruptcy:  Wright  v. 
Swindon  Ry.  Co.,  4  Ch.  D.  164.  In  Higgiribottom  v.  Aynsley,  3  Ch.  D. 
288,  on  a  motion  to  dismiss  under  this  Rule,  Hall,  V.C.,  gave  a 
week's  time  to  take  further  proceedings,  observing  that  each  case 
must  depend  upon  its  own  merits.  The  plaintiff  was  ordered  to 
pay  the  costs  of  the  motion.  Probably  the  plaintiff  will  in  general 
be  given  a  short  further  time  upon  payment  of  costs. 

Some  only  of  the  defendants  cannot  have  the  action  dismissed,  if, 
for  sufficient  reasons,  proceedings  against  other  defendants  have 
been  delayed,  and  the  applicant  ought  probably  to  apply  to  the 
plaintiff's  solicitor  for  information  as  to  the  state  of  the  cause 
against  the  defendants:  Foley  v.  Lee,  12  P.  R.  371;  see  Ambroise  v^ 
Evelyn,  11  Ch.  D.  759. 

A  defendant  can  only  have  the  action  dismissed  as  against  him- 
self: Ward  v.  Ward,  11  Beav.  159. 

It  has  been  said  that,  if  a  plaintiff  desires  to  avoid  the  cost  of  the 
hearing  of  the  motion,  he  should  tender  to  the  defendant  the  costs  of 
the  notice,  and  give  the  usual  undertaking  to  go  on:  Evelyn  v.  Evelyn, 
13  Ch.  D.  138;  Freason  v.  Loe,  26  W.  R.  138;  but  this  is  not  the 
practice  in  Ontario,  even  where  the  motion  to  dismiss  is  merely  for 
a  default  under  this  Rule:  see  note  to  Rule  433.  The  filing  of  a 
statement  of  claim  is  no  answer  to  a  motion  to  dismiss:  Napande 
Tam-worth,  etc.,  Ry.  Co.  v.  McDonell,  10  P.  R.  525.  The  filing  would 
be  irregular  without  leave:  see  Rule  243. 

Where,  before  statement  of  claim,  an  action  was  stayed  until  the 
plaintiff  should  give  security  for  costs,  and  the  time  for  delivery  of 
a  statement  of  claim  expired  without  security  having  been  given,  it 
was  held  that  the  stay  did  not  prevent  the  action  from  being  dis- 
missed under  this  Rule:  La  Orange  v.  Me  Andrew,  4  <J.  B.  D.  210. 
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A  plaintiff  was  allowed  to  file  a  statement  of  claim  after  nine  Rule  132. 
years'  delay,   it  being  shewn  that  the  delay  was  owing  to  the  de- 
fendant being  financially  worthless:  Finkle  v.  Lute,  14  P.  R.  446. 

Where  the  plaintiff  set  up  a  compromise  as  a  ground  for  not  pro- 
ceeding, and  the  defendant  disputed  it,  the  question  of  settlement 
was  ordered  to  be  tried:  Rees  v.  Carruthers,  17  P.  R.  51. 

Where  after  the  time  for  delivering  a  statement  of  claim  had 
elapsed  an  order  had  been  made  dismissing  an  action,  unless  a 
statement  of  claim  should  be  delivered  within  a  week,  and  this  was 
not  done,  it  was  held  that  the  action  was  at  an  end,  the  order  having 
neither  been  complied  with  nor  appealed  against,  and  an  order  could 
not  afterwards  be  made  extending  the  time  for  delivering  the  state- 
ment: Whistler  v.  Hancock,  3  Q.  B.  D.  83;  see  also  King  v.  Davenport, 
4  Q.  B.  D.  402;  see  also  Hollander  v.  Foulkes,  16  P.  R.  225.  But  if 
an  order  to  dismiss  is  made,  further  time  may  be  given  for  appealing 
against  that  order:  Burke  v.  Rooney,  4  C.  P.  D.  226;  Carter  v.  Stubbs, 
6  Q.  B.  D.  116;  or  if  the  time  has  not  expired  so  thai  the  action 
is  not  gone,  there  is  jurisdiction  to  vary  or  rescind  the  order  for 
dismissal  on  proper  grounds:  Welply  v.  Buhl,  3  Q.  B.  D.  80,  253; 
Oarter  v.  Stubbs,  supra.  In  Newcombe  v.  McLuhan,  ll  P.  R.  461,  the 
above  cases  were  considered,  and  it  was  held  that  after  the  action 
stood  dismissed  for  failure  to  file  a  statement  of  claim  by  the  time 
named,  and  judgment  was  signed  dismissing  the  action,  an  order 
could  be  made  under  Rule  353  to  vacate  the  judgment,  and  further 
extend  the  time  for  delivering  the  statement  of  claim.  See  also 
notes  to  Rule  353,  and  Bank  of  Minnesota  v.  Page,  14  Ont.  App.  347. 

Where  an  order  is  made  dismissing  an  action  unless  a  statement 
of  claim  be  delivered  within  a  time  named,  it  has  been  the  practice 
in  Ontario  to  obtain  a  further  order  ex  parte  dismissing  the  action', 
showing  that  the  previous  order  has  not  been  complied  with:  see 
Burns  v.  Chisholm,  2  Chy.  Ch.  88;  but  doubt  has  been  cast  upon  the 
propriety,  or  at  any  rate  the  necessity,  of  that  course:  Hollander  v. 
Foulkes,  16  P.  R.  225. 

It  would  seem  that  an  order  dismissing  an  action  does  not  take 
effect  until  it  is  drawn  up  and  served;  and  that  the  action  under  the 
English  practice  is  not  dead  until  that  is  done:  Metcalf  v.  British 
Tea  Association,  46  L.  T.  31 ;  but  see  Script  Phonography  v.  O-regg,  59 
L.  J.  Ch.  406. 

As  to  the  effect  ,of  a  peremptory  order  requiring  plaintiff  to  pro- 
ceed within  a  named  time,  see  Hvldcraft  v.  Lorandes,  27  Sol.  Jour. 
296;  Falck  v.  Axthelm,  24  Q.  B.  D.  174;  Cox  v.  Holman,  25  L.  J.  N. 
C.  115. 

The  plaintiff  sued  the  indorser  of  a  bill  of  exchange.  The  debt 
was  afterwards  paid  by  the  acceptor,  and  the  indorser  applied  to 
dismiss  the  action  for  want  of  prosecution.  Lindley,  J.,  said,  "  I 
shall  certainly  not  let  the  action  go  on  simply  to  determine  who  is 
to  pay  the  costs.  All  further  proceedings  in  the  action  to  be  stayed, 
the  defendant  to  pay  the  costs  of  the  writ  ":  'Anon.,  W.  N.  1876,  37; 
see  also  Elliott  v.  Gardner,  8  P.  R.  409;  Wallace  v.  Ford,  1  Chy 
Ch.  282. 

Though  no  motion  to  dismiss  is  made,  the  plaintiff  cannot  regularly 
proceed  without  leave:  see  note  to  Rule  243;  but  the  former  practice 
requiring  a  Term's  notice  to  be  given,  where  a  year  has  elapsed 
without  a  proceeding  having  been  taken,  is  not  continued  under  The 
Judicature  Act:  Beaver  v.  Boardman,  9  P.  R.  239.  For  a  similar 
restriction  upon  moving  for  judgment:  see  Rule  612. 
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Rule  433.  In  England  a  formal  judgment  for  defendant's  costs  is  signed  upon 
the  order  for  dismissal:  Chitty  Forms,  189;  but  in  this  Province  the 
costs  may  be  recovered  under  the  Judge's  order.  See  Rule  835  (a). 

Effect  of  Dismissal. — The  dismissal  of  an  action  for  want  of 
prosecution  is  not  a  bar  to  a  subsequent  action  in  respect  of  the  same 
matter:  Re  Orrell  Colliery  &  Firebri-ck  Co.,  12  Ch.  D.  681;  Byrne  \. 
Frere,  2  Moll.  180;  Roberts  v.  Lucas,  11  P.  R.  3;  though  made  on 
consent,  unless  it  proceed  upon  a  compromise  of  the  cause  of  action: 
Magnus  v.  National  Bank  of  Scotland,  36  W.  R.  603;  58  L.  T.  617;  but 
the  plaintiff  is  liable  to  be  called  on  for  security  for  costs  in  the 
second  action,  if  the  costs  of  the  first  are  not  paid:  see  Rule  1198. 

See  Button  v.  Huggms,  W.  N.  1875,  235. 

?ongfviure  433  Except  in  the  cases  provided  for  by  Eule  434, 
notice  of  if  the  pleadings  are  closed  six  weeks  before  the  commence- 
ment of  any  sittings  of  the  High  Court  for  which  the  plain- 
tiff might  give  notice  of  trial,  and  he  does  not  give  notice 
of  trial  therefor,  [or  if  the  plaintiff  has  given  notice  of  trial 
but  does  not  proceed  to  trial  pursuant  to  such  notice], 
the  action  may  be  dismissed  for  want  of  prosecution. 
Eules  23  June,  1894,  1348. 

Not  the  same  as  Eng.  (1883)  R.  36.  This  is  somewhat  analogous 
to  the  mode  of  proceeding  under  section  246  of  the  C.  L.  P.  Act  (R. 
S.  O.  1877,  c.  50),  but  simpler,  and  corresponds  substantially  with 
the  former  Chancery  practice. 

The  exception  referring  to  Rule  434  is  made  because  this  Rule  can- 
not be  applied  in  the  case  of  default  in  going  to  trial  at  the  Toronto 
non-jury  sittings:  Rule  434  applies  in  that  case. 

The  words  in  brackets  were  inserted  by  Rule  1348.  Prior  thereto, 
where  the  plaintiff  gave  notice  of  trial,  but  neglected  to  enter  the 
action,  the  action  could  not  be  dismissed,  the  defendant's  remedy 
was  to  enter  the  action  himself  under  Rule  538  (c):  McDougald  v. 
Thomson,  13  P.  R.  256;  Simpson  v.  Murray,  13  P.  R.  418. 

The  six  weeks  is  not  a  time  limited  for  "  doing  any  act  "  within 
Rule  353.  It  therefore  cannot  be  abridged  under  that  Rule,  and  the 
lapse  of  this  period  is  an  absolute  condition  precedent  to  the  right  of 
the  defendant  to  give  notice  of  trial:  Sounders  v.  Paicley,  14  Q.  B. 
D.  234. 

There  is  a  continuing  duty  on  the  plaintiff's  part  to  give  notice  of 
trial  until  the  case  is  tried;  hence,  although  he  has  given  a  notice, 
but  the  trial  for  some  reason  is  postponed,  the  defendant  may  move 
to  dismiss  under  this  Rule  if  the  plaintiff  makes  default  in  giving 
notice  of  trial  for  any  subsequent  Assizes:  Chapman  v.  Smith,  32  C. 
P.  555;  Hibernian  Bank  v.  Hughes,  10  L.  R.  Ir.  15. 

Where  the  case  had  gone  to  trial  twice  but  the  verdicts  had  been 
set  aside,  it  was  held,  under  the  corresponding  Irish  Rule,  which  is  the 
same  as  the  English  Rule,  that  the  defendant  could  not  move  to 
dismiss,  and  could  not  give  notice  of  trial  himself,  but  must  resort 
to  the  old  procedure  of  trial  by  proviso:  Foott  v.  Benn,  16  L.  R.  Ir. 
247.  This  case  will  not  be  applicable  in  Ont.  in  view  of  Rules  3,  433 
and  530.  See  also  Crick  v.  Hewlett,  27  Ch.  D.  354. 
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Where  a  case  was  made  a  remanet,  formerly  no  further  notice  of  Rule  433. 
trial  need  be  given.    A  case  was  held  to  be  a  remanet  where,  by  ver- Kemanet. 
bal  order  at  the  trial,  it  was  "  postponed  till  the  Autumn  Assizes  ": 
Donovan  v.  Boultbee,  10  P.  R.  52.    Notice  is  in  such  case  now  neces- 
sary under  Rule  544,  except  in  non-jury  actions  to  be  tried  in  Toronto. 

Where  a  new  trial  has  been  ordered,  and  the  plaintiff  does  not 
give  notice  of  trial  pursuant  to  this  Rule,  a  motion  in  Chambers  to 
dismiss  is  the  course  for  defendant  to  pursue;  the  Court  which  order- 
ed the  new  trial  has  no  jurisdiction  in  the  matter:  Roberts  v.  French, 
14  R.  210;  72  L.  T.  147;  43  W.  R.  258. 

Where  a  case  is  to  be  tried  without  a  jury,  and  two  Spring  or 
Autumn  Sittings  are  appointed  at  the  place  of  trial,  one  for  jury 
and  the  other  for  non-jury  cases,  the  plaintiff  may  give  notice  of 
trial  for  either  Sittings,  but  is  not  in  default  under  this  Rule  by 
reason  of  his  not  giving  notice  of  trial  for  the  earlier  Sittings,  if  it 
is  not  the  non-jury  Sittings:  Leyburn  v.  Knoke;  Leyburn  v.  Herbert, 
17  P.  R.  410. 

Where  one  of  several  defendants  in  an  action  has  delivered  h's 
defence,  and  the  time  for  the  plaintiff  to  deliver  his  reply  to  such 
defence  has  expired,  but  the  plaintiff  Has,  without  the  knowledge  of 
that  defendant,  agreed  in  writing  with  the  other  defendants  to  ex- 
tend the  time  for  delivering  their  defences,  that  defendant  cannot 
move  to  dismiss  the  action  as  against  him  for  want  of  prosecution, 
the  pleadings  not  yet  being  "closed";  and  it  was  said,  that  a  de- 
fendant's proper  course  is  to  write  to  the  plaintiff's  solicitor,  and 
inquire  how  the  action  stands  as  regards  the  other  defendants: 
Ambroise  v.  Evelyn,  11  Ch.  D.  759. 

A  motion  to  dismiss,  or  that  the  plaintiff  give  security  for  costs, 
was  made  in  WUlmott  v.  Freehold,  etc.,  29  Sol.  Jour.  385;  33  W.  R. 
554;  52  L.  T.  743. 

On  a  motion  to   dismiss,  some  excuse  must  be  given  for  the  de-  Motions  to 
fault,  the  sufficiency  of  which  will  depend  upon  the   circumstances  dismiss. 
of  each  case.     Chy.   Gen.  Order  276  was  held  to  be   applicable  to 
such  motions:  Bucke  v.  Murray,  9  P.  R.  495;  and  though  that  Order 
is  not  expressly  continued  in  the  Rules  the  practice  originated  under 
it  and  acted  upon  under  the  original  Rules  will  probably  be  held  to 
apply.     That  Gen.  Order  was  as  follows: 

"  276.  Where  a  defendant  is  entitled  to  give  notice  to  dismiss,  it  is  Chy.  Order 
not  to  be  sufficient  answer  to  the  motion  for  the  plaintiff,  after  being276' 
served  with  the  notice  to  take  out  and  serve  an  order  for  amending 
the  bill  or  to  file  a   replication,   or  undertake  to  speed  the   cause; 
but  it  shall    be  necessary  for    the    plaintiff    to  shew    that  he  has 
prosecuted   the   suit   with   diligence,    or   that   under   all   the  circum- 
stances the  bill  should  not  be  dismissed." 

Though  an  undertaking  to  speed  the  cause  is  therefore  not  a 
sufficient  answer  to  a  motion  to  dismiss  for  want  of  prosecution 
(though  it  is  otherwise  in  England:  Evelyn  v.  Evelyn,  13  Ch.  D.  138; 
Freason  v.  Loe,  26  W.  R.  138),  it  is  still  discretionary  with  the  Judge 
to  say  whether,  under  all  the  circumstances,  the  action  should  be 
dismissed:  Bucke  v.  Murray,  supra.  See  also  Napanee,  Tamworth,  etc., 
Ry.  v.  McDonnell,  10  P.  R.  525;  Carter  v.  Barker,  11  P.  R.  1. 

The  former  decisions  under  the  Chancery  practice  will  therefore 
probably  serve  as  authorities  as  to  what  is  a  sufficient  excuse:  see 
cases  in  Robinson  &  Joseph's  Digest,  pp.  2922,  et  seq.',  Finnegan  v. 
Keenan,  7  P.  R.  385;  and  as  to  what  amounts  to  waiver  of  objection 
to  the  delay:  Cotton  v.  Rodgers,  1  P.  R.  423;  see  also  Miles  v.  Roe,  20 
C.  L.  J.  113;  10  P.  R.  218. 
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Where  an  action  was  ordered  to  be  dismissed  unless  notice  of  trial 
was  given  by  a  given  time,  and  by  mistake  of  the  solicitor's  clerk 
notice  was  not  given,  a  Judge  refused  to  extend  the  time  and  the 
Divisional  Court  refused  to  interfere:  Gilder  v.  Morrison,  30  W. 
R.  815. 

Where  the  action  was  brought  on  a  ground  for  which  no  action 
lay,  the  plaintiff  being  in  default  under  this  Rule,  indulgence  was 
refused  and  the  action  dismissed:  Clarke  v.  Creighton,  13  P.  R.  113. 

An  order  that  the  action  be  dismissed  unless  notice  of  trial  be 
given,  and  action  entered  for  trial  within  a  certain  time,  was  made 
in  Sievier  v.  Spearman,  74  L.  T.  132. 

In  cases  where  equitable  relief  is  granted  upon  a  condition  which 
the  plaintiff  fails  to  comply  with,  the  action  may  be  dismissed,  even 
after  judgment:  Hayes  v.  Elmsley,  30  C.  L.  J.  574. 


In  actions  in  the  County  of  York,  to  be  tried 
without  a  jury,  if  the  plaintiff  does  not  set  down  the  action 
for  trial  within  six  weeks  after  the  pleadings  are  closed 
and  proceed  to  trial  as  provided  in  Rule  542  the  action 
may  be  dismissed  for  want  of  prosecution.  New. 

See  notes  to  Rule  433. 

Default  must  be  made  both  in  setting  down  and  proceeding  to  trial 
under  Rule  542,  before  a  motion  to  dismiss  can  be  made:  Toronto 
Typei  Foundry  Co.  v.  Tuckett,  17  P.  R.  538. 


19.  CONSOLIDATION  OF  ACTIONS. 

tiorfofida"      435.    Actions  may  be  consolidated  by  order  of  the 
actions.     Court  or  a  Judge  in  the  manner  in  use  in  the  Superior 
Courts  of  Common  Law,  prior  to  The  Ontario  Judicature 
Act,  1881.     Con.  Rule  652;    Rules  of  1  January,  1896, 
1462. 

See  Eng.  (1883>    R.  656. 

Consolidation  of  actions  may  take  place  in  several  ways,  and  the 
term  is  used  in  different  senses. 

Several  (1)  Actions  by  same  Plaintiff  against  same  Defendant.—  If 

the1samey  a  PlamtinC  brings  two  actions  against  the  same  defendant,  for  matters 
plaintiff  which  might  properly  be  combined  in  one  action,  and  the  double 
proceeding  is  shewn  to  be  vexatious,  a  Court  of  Law,  in  the  exer- 
c*se  °*  ^s  ordinary  power  to  prevent  any  abuse  of  its  own  process, 
might  consolidate  the  actions;  that  is  to  say,  stay  proceedings  abso- 
lutely in  one  action,  and  require  the  plaintiff  to  include  the  whole 
of  his  claims  in  the  other;  and  this  has  been  done  with  costs  against 
the  plaintiff:  see  Cecil  v.  Brigges,  2  T.  R.  639;  Anon.,  1  Chitty's  Rep. 
709  (n);  Beardsall  v.  Cheetliam,  E.  B.  &  E.  243;  2  Chitty's  Archbold, 
p.  1085,  13th  ed.,  et  seq.;  Dan.  Pr.,  6th  ed.,  1888;  Dan.  Forms,  3rd 
ed.,  816;  Seton,  5th  ed.,  700;  and  may  be  done  under  this  Rule  upon 
the  application  of  either  party:  Martin  v.  Martin,  1897,  1  Q.  B.  429;  76 
L.  T.  44 

Where  an  action  is  commenced  that  covers  the  same  ground  as 
one  already  existing,  together  with  some  further  relief,  it  will  be 
stayed  as  to  the  first  part:  Morton  v.  Quick,  26  W.  R.  441. 


against 
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An  application  to  consolidate  two  actions  by  the   same  plaintiff,  Rule  435. 
one  for  malicious  prosecution  and  the  other  for  salary  as  a  manager, 
was  dismissed  by  Quain,  J.,  with  costs:  1  Charl.  Ch.  Ca.  127;  60 
L.  T.  Jour.  86. 

Where  plaintiffs  brought  an  action  for  the  same  cause  of  action 
as  was  set  up  by  them  in  a  counter-claim  in  an  action  in  another 
Division,  it  was  held  that  though  the  case  was  not  strictly  within 
this  Rule  because  the  plaintiffs  had  not  brought  two  actions,  yet 
there  is  inherent  jurisdiction  in  the  Court  to  prevent  undue  use  of 
its  process,  and  the  plaintiffs'  action  was  stayed  till  their  counter- 
claim should  be  disposed  of:  Taylor  v.  Bradford,  9  P.  R.  350. 

Where  the  plaintiffs  in  a  prior  pending  action,  claimed  $200,000, 
balance  due  upon  a  construction  contract,  and  in  another  action 
begun  some  times  afterwards  claimed  $3,000  for  goods  sold  and  deliv- 
ered, and  the  cause  of  action  arose  before  the  commencement  of  the 
first  action,  it  was  held  that  the  two  claims  should  have  been  made 
in  one  action,  and  it  was  a  proper  exercise  of  discretion  to  refuse 
judgment  and  leave  the  question  till  the  determination  of  the  first 
action,  in  which  a  large  set-off  was  claimed,  since  in  the  result  of 
both  actions  nothing  might  be  due  to  the  plaintiffs:  Conmee  v.  G.  P. 
R.,  No.  2,  11  P.  R.  222. 

(2)  Actions  by  same  Plaintiff  against  different  Defendants.  Several 

— But  the  term  consolidation  is  more  frequently  used  in  a  different  actions 
sense.  Where  actions  are  brought  by  the  same  plaintiff  against  plaintiff 
different  defendants,  but  the  questions  in  dispute  in -all  are  substan- against 
tially  the  same,  the  Court,  if  the  defendants  apply,  will  stay  P 
ceedings  in  all  the  actions  except  one,  until  that  one  action  has  been 
determined,  upon  the  terms  that  the  various  defendants  agree  to  be 
bound  by  the  event  of  the  action  which  proceeds.  This  practice  has 
been  applied  to  the  case  of  actions  against  several  underwriters 
upon  policies  of  insurance:  Hollingsworth  v.  Broderick,  4  A.  &  E.  646; 
actions  against  guarantors  of  separate  parts  of  a  debt  by  separate 
instruments:  Sharp  v.  Lettibridge,  4  M.  &  G.  37;  or  against  joint  and 
several  obligors  of  a  bond  conditioned  for  the  good  behaviour  of  an- 
other person:  Anderson  v.  Towgood,  1  Q.  B.  245;  Essex  v.  Wright,  13  P. 
R.  474;  or  against  principal  and  sureties  on  a  replevin  bond:  Bartlett 
v.  Bartlett,  4  Scott,  N.  R.  779;  or  against  the  several  members  liable 
upon  a  mutual  insurance  policy:  Lewis  v.  Barkes,  4  C.  B.  N.  S.  330; 
to  several  actions  against  different  defendants  for  trespass  in  refusing 
to  pay  tolls  where  the  main  issue  as  to  the  right  to  tolls  was  common 
to  all  the  actions:  Vaughan  Road  Co.  v.  Fisher,  14  P.  R.  340;  and  to 
several  actions  in  respect  of  the  publishing  of  the  same  libel  in  differ- 
ent newspapers:  Colledge  v.  Pike,  56  L.  T.  124;  in  which  last  case  the 
plaintiff  was  given  liberty,  if  dissatisfied  with  the  verdict,  to  select 
another  action  for  trial. 

In  Eddison  v.  Dalziel,  9  Times,  334,  three  such  actions  for  libel  by 
the  same  plaintiff  were  consolidated,  though  two  defendants  pleaded 
justification,  and  the  third  an  apology  and  payment  into  Court.  So, 
where  a  number  of  actions  against  different  defendants  may  be 
reduced  to  classes,  those  of  each  class  raising  the  same  questions, 
the  Court  may  allow  one  action  of  each  class  to  proceed,  and  stay 
the  rest:  Syers  v.  Pickersgill,  27  L.  J.  Ex.  5. 

This  course  of  staying  all  but  one  of  several  actions,  will  only  be 
allowed  where  the  questions  in  dispute  are  substantially  the  same. 
Where  questions,  raised  by  defendants,  of  fraud  and  misrepresenta- 
tion would  necessarily  be  different  and  depend  on  different  evidence 
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Rule  435.    stay  was   refused:  Niagara  Grape  Co  v.  Nelles,   13  P.   R.   179,    258; 

and  see  Williams  v.  Raleigh,  14  P.  R.  50. 

Li^el  R  g       Under  R.   S.   O.  c.  68,   s.   14,   actions  for  the  same  libel  may  be 
O.  c.  68.  B.14  consolidated  so   that  they  shall   be  tried  together.     If  the  plaintiff 
recovers  damages  the  same  are  to  be  assessed  in  one  sum,  and  ap- 
portioned by  the  jury  against  the  different   defendants:   /&.,   5   (2). 
See  Imp.  Act,  51-2  Viet.  c.  64. 

Such  a  motion  to  consolidate  should  not  be  made  until  statements 
of  claim  have  been  delivered  from  which  it  may  be  seen  whether 
the  actions  are  for  the  same  libel:  Crossley  v.  Fergtuson,  33  C.  L. 
J.  461;  but  it  has  been  made  before  the  delivery  of  the  defences: 
Stone  v.  Press  Assoc.,  1897,  2  Q.  B.  159;  77  L.  T.  41. 

The  order,  when  made  on  the  application  of  the  defendant,  does 
not  require  the  plaintiff's  consent:  H oiling sworth  v.  Brodrick,  4  A.  & 
E.  646.  It  binds  the  defendants  in  the  actions  which  are  stayed 
to  abide  the  event  of  the  one  which  proceeds;  but  it  has  been  held 
not  to  bind  the  plaintiff  to  do  so;  arid  that,  if  the  result  of  the  first 
action  is  against  him,  he  may  proceed  with  another:  Doyle  v.  Ander- 
son, 1  A.  &  E.  635;  Doyle  v.  D'ouglas,  4  B.  &  Ad.  544.  But  see 
Amos  v.  Chadwick,  9  Ch.  D.  459;  and  Bennett  v.  Lord  Bury,  5  C.  P.  I). 
339.  A  consolidation  order  may  be  obtained  at  any  time  after  each 
action  has  become  a  Us  pendens,  i.  e.,  when  the  writ  has  been  served: 
The  Helenslea,  30  W.  R.  616;  see  HolUngsworth  v.  Brodrick,  {supra', 
Ray  v.  Mwrwood,  1  Curt.  173,  193;  1  Moo.  P.  C.  353;  but  in  the  case 
of  several  actions  for  the  same  libel,  see  Crossley  v.  Ferguson,  supra. 
Re-opening  The  Court  may  re-open  the  consolidation  order,  and  allow  a  second 
tion  a"  action  to  be  defended,  notwithstanding  that  the  plaintiff  has  succeed- 
ed in  the  first  action.  But  it  will  require  a  very  strong  case  to  in- 
duce it  to  do  so.  Probably  a  case  must  be  shown  at  least  as  strong 
as  would  be  required  to  procure  a  new  trial:  see  Foster  v.  Alvez,  3 
Bing.  N.  C.  896;  Cohen  v.  Bulkley,  5  Taunt.  165. 

Test  action  (3)  Actions  by  Several  Plaintiffs  Against  the  same  De- 
fendant.— Although  consolidation,  properly  so  called,  is  obtained  at 
the  instance  of  several  defendants,  where  several  defendants  are 
sued  by  the  same  plaintiffs,  a  somewhat  analogous  proceeding  has 
been  adopted  in  the  converse  case,  of  several  plaintiffs  bringing 
several  actions  against  the  same  defendant,  to  recover  similar  relief 
in  reference  to  the  same  transactions.  Malins,  V.C.,  at  the  instance 
of  the  plaintiffs,  enlarged  the  time  for  taking  any  further  steps  in  all 
the  actions  but  one,  until  that  one  should  be  tried:  Amos  v.  Chadwick, 
4  Ch.  D.  869;  and  his  judgment  was  affirmed  on  appeal:  9  Ch.  D. 
459;  see  also  Hodson  v.  Richardson,  3  Burr.  1478.  A  like  course  was 
taken  in  Bennett  v.  Lord  Bury,  5  C.  P.  D.  339,  where  thirty-eight 
actions  had  been  brought,  and,  on  the  plaintiff's  application,  the 
proceedings  in  thirty-seven  were  stayed  until  the  trial  of  the  thirty- 
eighth  as  a  test  action,  though  it  was  said  that  the  incidents  would 
or  might  vary  in  each  case,  and  there  would  be  differences  of  proof 
in  each,  but  the  gist  of  the  charge  was  the  same  in  all. 

Where  the  issues  in  several  actions  are  not  the  same,  there  cannot 
be  a  consolidation  of  them.  Where,  therefore,  several  actions  had 
been  brought  against  a  municipal  corporation  for  damages  arising 
from  the  negligent  construction  of  drains;  consolidation  was  refused, 
as  each  plaintiff  would  have  to  prove  that  the  negligence  resulted  in 
injury  to  his  own  particular  land:  Williams  v.  Raleigh,  14  P.  R.  50; 
and  it  was  doubted  whether  a  common  defendant  could  obtain  a 
consolidation  order  against  the  will  of  the  several  plaintiffs:  /&.;  but 
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where  husband  and  wife  brought  separate  actions  against  the  same  Rule  435. 
defendant  for  damages  arising  out  of  the  same  act  of  alleged  negli- 
gence, they  were  ordered  to  be  consolidated:  Noyes  v.  Young,  16  P. 
R.  254. 

Where  an  action  is  ordered  to  be  tried  and  the  others  are  directed 
to  abide  the  result,  the  judgment  in  the  test  action  will  not  bind  the 
parties  in  the  other  actions,  unless  the  action  has  been  tried  out  on 
its  merits,  upon  evidence:  Amos  v.  Chadwick,  9  Ch.  D.  459.  Where, 
therefore,  the  plaintiffs  in  the  test  action,  when  it  came  on  for  trial 
declined  to  proceed,  and  judgment  was  then  given  for  defendants,  it 
was  held  that,  notwithstanding  the  Rule  corresponding  to  Ont.  Rule 
779,  the  Judge  had  jurisdiction  to  substitute  another  of  the  actions 
as  a  test  action:  /&.  In  the  absence  of  agreement,  the  plaintiff  in  an 
action  thus  constituted  a  test  action  has  no  right  to  be  indemnified 
against  costs  by  the  other  plaintiffs:  76. 

Where  on  a  test  action  coming  on  for  trial,  the  plaintiff  was  not 
prepared  to  proceed  and  applied  for  a  postponement,  to  which,  under 
the  circumstances  so  far  as  his  own  interest  was  concerned,  he  was 
not  entitled;  it  was  held  that  the  Court  could  not  regard  the  rights 
of  the  plaintiffs  in  the  other  actions,  and  must  dismiss  the  action 
with  costs:  Rabwson  v.  Chadwick,  7  Ch.  D.  878.  See  notes  to  Rules 
430  and  546. 

A  judgment  on  the  merits  in  the  test  action  will  not  preclude  an 
appeal  in  any  of  the  other  actions,  unless  there  is  an  agreement  that 
the  decision  in  one  is  to  be  final  in  all:  Coutts  v.  Dodds,  16  P.  R.  273. 

(4)  Cross  Actions. — A  fourth  kind  of  consolidation  is  where  there  Cross 
are  cross  actions  between  the  same  parties,  arising  out  of  the  same  actions, 
matter,  and  the  Court  stays  one  directing  the  plaintiff  in  it  to  bring 
forward  his  case  by  way  of  defence,  set-off  or  counter-claim  in  the 
other  action.     In  such  case  the  party  on   whom  the  onus  of  proof 
lies  is  given  the  conduct   of  the  proceedings,   by  being  directed  to 
proceed  with  his  action:  Thomson  v.  8.  E.  Ry.  Co.,  9  Q.  B.  D.  320; 
see  also  The  Never  Despair,  9  P.  D.  34;  Girvin  v.  Burke,  13  P.  R.  216. 

An  action  for  breach  of  an  agreement  and  fraud  in  the  Ex.  D.  and 
a  cross  action  for  specific  performance  in  the  Ch.  D.  were  ordered  to 
be  consolidated  in  the  latter  action:  Holmes  v.  Hervcy,  25  W.  R.  80. 

Where  the  plaintiff  brought  an  action  for  an  account  in  one 
Division,  and  the  defendant  brought  an  action  for  a  balance  due  on 
such  accounts  in  another,  the  latter  action  was  stayed  on  the  de- 
fendant's application:  Bethall  v.  United  Stock  Ex.,  W.  N.  1886,  10. 

Separate  Actions  between  different  Parties. — In  Smith  v. 
Whichcord,  24  W.  R.  900;  separate  actions  between  different  parties 
relating  to  the  same  subject  were  consolidated;  but  in  Ryan  v. 
Cameron,  16  P.  R.  235,  the  application  to  consolidate  was  refused. 

Though  consolidation  is  refused,  a  trial  of  the  actions  at  the  same 
time  may  sometimes  be  had,  where  that  course  will  be  convenient, 
and  a  saving  of  expense:  lo. 

Conduct   of   Consolidated   Actions. — Where  two  actions   com-  Conduct 
menced   on   the   same   day   were   consolidated,    and    a   difference   of of  consoli- 
opinion  arose  between  the  plaintiffs  as  to  the  conduct  of  the  action,  action 
the  plaintiffs  who  took  the  first  steps  towards  severance  were  made 
defendants,   and  the  conduct  of  the  cause   was  given   to  the  other 
plaintiffs,  though  their  claim  was  the  smaller  in  amount:  Holden  v. 
Silkstone  £  Dodsworth  Coal  &  Iron  Co.,  30  W.  R.  98. 
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Rule  436.  There  is  no  fixed  rule  that  the  action  last  begun  is  to  be  stayed: 
Thomson  v.  8.  E.  Ry.  Co.,  30  W.  R.  537;  46  L.  T.  513;  Miller  v. 
Gonfederation  Life,  etc.,  11  P.  R.  241;  Seton,  706. 

The  plaintiff  in  the  first  action  will  not  be  given  the  conduct  if  his 
action  is  defective:  Re  McRae,  25  Ch.  D.  16. 

In  determining  who  is  to  have  the  conduct  "of  a  consolidation  of  two 
cross  actions,  the  main  indicia  to  be  regarded  are,  which  action  was 
first  begun,  upon  whom  does  the  chief  burden  of  proof  lie,  and  which 
action  is  the  more  comprehensive  in  its  scope:  Girvin  v.  Burke,  13 
P.  R.  216. 

As  to  the  conduct  of  several  administration  actions  after  their 
consolidation:  see  notes  to  Rules  203,  948,  951. 

In  Master's  Office. — The  Master  in  Ordinary,  has  no  jurisdic- 
tion to  consolidate  actions  in  which  judgments  are  entered,  and  under 
which  separate  references  are  pending  in  his  office:  Boswell  v.  Grant, 
11  P.  R.  376. 

Practice. — The  application  is  to  be  made  usually  in  Chambers: 
see  Smith  v.  Whichcord,  24  W.  R.  900;  Chitty's  Arch.,  13th  ed., 
1087;  but  occasion  for  consolidation  may  arise  in  Court,  e.g.,  on 
motion  for  an  injunction. 

"  Court  or  Judge."  These  words  confer  jurisdiction  on  the  Master 
in  Chambers  or  other  officer  having  like  jurisdiction:  see  Rule  6  (a). 

An  application  to  consolidate  several  actions  for  libel,  against 
different  newspapers,  was  granted  before  the  delivery  of  defences: 
Stone  v.  Press  Assoc.  1897,  2  Q.  B.  159;  77  L.  T.  41;  but  semMe  it 
should  not  be  made  until  statements  of  claim  are  delivered:  see  Cross- 
ley  v.  Ferguson,  and  other  cases,  supra,  p.  604. 

20.  COMPOUNDING  PENAL  ACTIONS. 

compound      436.    Leave  to  compound  a  penal  action  may  be  given, 
petTns      kiit  in  cases  where  part  of  the  penalty  goes  to  the  Crown 

notice  shall  first  be  given  to  the  proper  officer.    Con.  Kule 

643.    See  K.  S.  O.  c.  90. 

Taken  from  Rule  T.  T.,  1856,  95. 

By  18  Eliz.,  c.  5,  s.  3,  no  penal  action  by  a  common  informer, 
can  be  compromised  without  the  leave  of  the  Court.  This  statute  is 
in  force  in  this  Province:  Sleeker  v.  Meyers,  6  TJ.  C.  Q.  B.  134. 

The  words  "  proper  officer,"  in  this  Rule,  do  not  refer  to  an  officer 
of  the  Court,  but  to  the  proper  officer  of  the  Crown:  viz.:  the  Attor- 
ney General. 

Leave  Where  the  Crown  is  concerned,  the  consent  of  the  Attorney-General 

when  must  be  procured:  Howard  v.  Sowerby,  1  Taunt.  103.     Leave  is  not 

6  '      necessary  in  actions  by  the  party  aggrieved:  Kirkham.  v.  Wheeley,  1 

Salk.  30.     It  is  entirely  in  the  discretion  of  the  Court  to  grant  it,  or 

not:  Ma{ughan  v.  Walker,  5  T.  R.  98;  Sheldon  v.  Mumford,  5  Taunt. 

268.    Where  the  sum  offered   is  so  small  as  to  indicate  collusion, 

leave  wrill  be  refused:  Wood  v.  Cassin,  2  W.  Bl.  1157.    Leave  will  not 

be  granted  until  after  the  statement  of  defence:  Reae.  v.   OolUer,  2 

Dowl.  481;  and  see  Rex  v.  Crisp,  1  B.  &  Al.  282. 

Leave  was  given  to  compromise  a  penal  action  brought  under  32 
Hen.  8,  c.  8,  Jfor  buying  pretended  titles,  on  paying  the  Crown's  share 
into  Court:  May  q.  t.  v.  Dettrick,  5  O.  S.  77. 
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A  promise  founded  on  the  compromise  of  a  penal  action  without  Rules 
the  leave  of  the  Court  is  void:  Hart  v.  Meyers,  7  U.  C.  Q.  B.  416;     437,  438. 
and  see  Bell  v.  Riddell,  10  Ont.  App.  544. 

An  action  for  a  penalty  imposed  by  a  statute  cannot  be  brought  by  Where 
a  common  informer  unless  the  statute  imposing  the  penalty  so  pro-  action  by 
vides  either  expressly,  or  by  implication:  BraalaugU  v.  Clarke,  8  App.  ^\ini£er 
Cas.  637;  48  L.  T.  681;  52  L.  J.  Q.  B.  505. 

Where  the  statute  does  not  authorize  an  action  by  a  common  in- 
former, the  penalty  can  only  be  recovered  in  a  proceeding  at  the  suit 
of  the  Crown:  /&.;  but  see  Shrigley  v.  Taylor,  4  Ont.  396. 

An  action  to  recover  a  penalty  cannot  be  brought  by  an  infant  by 
his  next  friend,  it  must  be  brought  by  the  informer  in  person  or  by 
his  solicitor:  Oarrett  v.  Roberts,  10  Ont.  App.  650". 

The  Court  refused  to  set  aside  a  judgment  of  non  pros,  regularly 
signed  in  a  penal  action:  McClenigan  v.  McLeod,  8  U.  C.  L.  J.  233;  3 
P.  R.  13. 

A  plaintiff  may  be  non-suited  in  a  qui  tarn  action:  Ramsay  v.  Jones, 
21  U.  C.  Q.  B.  370. 

The  Court  or  a  Judge,  and  the  Lieutenant-Governor  in  Council,  Eernission 
have  now  power  to  remit  penalties  imposed  by  any  Act  of  the  Pro- of penalties 
vince  of  Ontario,  either  wholly,  or  in  part:  see  R.  S.  O.  c.  108,  ss.  1, 
3.    They  have,  however,  no  power  to  remit  costs  incurred  up  to  the 
time  of  the  remission:  /&.,  s.  4. 

437.  The  order  for  compounding  shall  express  therein  order  for 
that  the  defendant  thereby  undertakes  to  pay  the  sum  [£™p< 
for  which  the  Court  has  given  him  leave  to  compound  such 
action.    Con.  Rule  644. 

Taken  from  Rule  T.  T.,  1856,  96. 

The  payment  of  such  sum  might  formerly  be  enforced  by  attach- 
ment: Regina  v.  Clifton,  5  T.  R.  257;  but  see  now  R.  S.  O.  c.  80, 
ss.  5.  7. 

438.  Where  leave  is  given  to  compound,  the  proportion  Queen's 
of  the  Crown  of  the  composition  shall,  unless  otherwise  or-  Sfcom-" 
dered,  be  paid  into  the  Accountant's  Office,  for  the  use  of  po' 
Her  Majesty.     Con.  Eule  645. 

Taken  from  Rule  T.  T.,  1856,  97. 

See  Brown  v.  Bailey,  4  Burr.  1929.  Presumably  the  money  should 
be  paid  into  the  Accountant's  office  in  the  same  manner  as  other 
moneys  are  paid  into  Court:  see  Rules  405,  et  seq.  By  the  order 
authorizing  the  action  to  be  compounded,  or  by  some  subsequent  order, 
provision  should  be  made  for  payment  out  of  the  money  to  the  Pro- 
vincial Treasurer,  or  other  public  officer  entitled  to  receive  the  same. 


608 


CONSOLIDATED   RULES. 


CHAPTER  VII. 

DISCOVERY. 


1.  EXAMINATION  FOR  DISCOVERY,  439-462. 

2.  PRODUCTION  AND  INSPECTION  OF  DOCUMENTS,  463-474. 

3.  MISCELLANEOUS,  475-477. 


1.  EXAMINATION  FOR  DISCOVERY. 

An  action  for  discovery  may  still  be  brought  where  necessary,  but 
it  can  rarely  now  be  necessary.  Its  aid  in  an  action  in  Ontario  will 
not  be  necessary,  as  discovery  may  under  the  Rules  be  obtained  in 
such  action;  an  action  for  discovery  in  aid  of  proceedings  in  a 
foreign  Court  will  not  lie:  Dreyfus  v.  Peruvian,  etc.,  41  Ch.  D.  151. 

The  following  are  instances  of  actions  for  discovery:  Ainsicorth  v. 
StaxrUe,  W.  N.  1876,  8;  Reiner  v.  Salisbury,  2  Ch.  D.  378;  Orr  v. 
Diaper,  4  Ch.TD.  92.  In  an  action  by  the  Attorney-General  at  the 
suit  of  a  relator,  the  Crown,  represented  by  the  Attorney-General, 
has  the  same  right  of  discovery  as  a  subject  has  in  an  ordinary  ac- 
tion: Atty.-Gen.  v.  Newcastle,:  1897,  2  Q.  B.  384;  but  the  Crown  is  not 
bound  to  give  discovery:  /&. 

In  general  discovery  is  obtained  by  interlocutory  proceedings  as 
ancillary  to  the  main  object  of  an  action,  but  an  action  for  discovery 
may,  in  a  proper  case,  still  be  brought:  Orr  v.  Diaper,  4  Ch.  D.  92; 
Anderson  v.  Bank  of  British  Columbia,  2  Ch.  D.  644.  For  the  grounds 
of  objection  to  such  an  action:  see  Haddock's  Chy.  Pr.,  3rd  ed.,  268. 

The  methods  prescribed  by  the  Rules  for  obtaining  discovery  are 
five:  Firstly,  by  examination  of  the  adverse  party,  and,  in  the  case 
of  corporation,  of  certain  of  their  officers:  Rules  439-461;  Secondly, 
by  the  production  under  oath  for  inspection  of  the  documents  in  the 
possession  of  the  adverse  party:  Rules  463-477;  Thirdly,  in  actions 
to  recover  damages  for  personal  injury  by  an  examination  by  a  duly 
qualified  medical  practitioner  of  the  injured  person:  Rule  462;  and 
Fourthly,  by  the  inspection  by  the  party  and  his  witnesses  of  any 
real  or  personal  property,  the  inspection  of  which  may  be  material  to 
the  proper  determination  of  the  question  in  dispute:  Rule  571. 

The  Judicature  Act  has  made  no  alteration  in  the  right  of  the 
parties  to  discovery  by  examination:  see  Atty.-Gen.  v.  Oaskill,  20  Ch". 
D.  519;  also  Huntings  v.  Williamson,  10  Q.  B.  D.  459;  see  also  Jones 
v.  Jones,  22  Q.  B.  D.  425;  Martvn,  v.  Treaeher,  16  Q.  B.  D.  507; 
Malcolm  v.  Race,  16  P.  R.  330;  Whiteley  v.  Barley,  56  L.  J.  Q.  B.  312; 
Derbyshire  v.  Mayor  of  Derby,  1896,  2  Q.  B.  53,  297;  74  L.  T.  747; 
77  L.  T.  107. 

\Vhere  no        Therefore  there  is  no  right  to  examine  defendant  for  discovery  in 
right  to        an  action  touching  an  alleged  champerfous  agreement:  Welbourne  v. 
discovery.    G    p   Ry    Co^  16  p    R    343.  nor  -n  an  action  for  criminai  conversa- 
tion with  the  plaintiff's  wife:  Mulholland  v.  Misener,  17  P.  R.    132; 
Taylor  v.  Noil,  16.  134;  Fleury  v.  Campbell,  18  P.  R.  110:  (though  an 
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examination  was  allowed  on  a  claim  for  damages  for  alienation  of  the  Rule  439 

affections  and  loss  of  the  society  of  the  wife  in  Taylor  v.  Neil,  supra', 

but  see  Lellis  v.  Lambert,  24  Ont.  App.  p.  004,  andx  Fl&ury.  v.  Camp- 

lell,  supra);  nor  in  an  action  for  penalties:  Huntings  v.  Williamson, 

and  other  cases,  supra;  nor  in  an  action  for  double  tolls  under  B.  S. 

O.  c.  194,  s.  44,  which  is  an  action  for  penalties:  Pickerel,  etc.,  Co. 

v.  Moore,  17  P.  K.  287;  nor  in  an  action  against  a  tenant  for  double 

value  under  11  Geo.  2,  c.   19;  Hobbs  v.  Hudson,  25  Q.  B.   D.  232, 

02  L.  T.  704;  03  L.  T.  215;  nor  in  an  action  based  on  a  forfeiture 

or  an  alleged  forfeiture:  Mexborough  v.  Whitwood,  etc.,  1897,  2  Q.  B. 

Ill;   70   L.   T.    705,    overruling    Sdaward   v.    Dennington,   44   W.   R. 

090;    nor    in   an   action   under  the  Imp.    Trade   Mark  Act,    1883    (46 

&  47    Viet.   c.   57),   s.   58,    which   imposes  the  forfeiture  of  a  sum 

not  exceeding  £50,  to  the  registered  proprietor  for  each  offence,  to 

be  recovered  as  a  simple  contract  debt:  Saund/ers  v.   Wiel,  1892,  2 

Q.  B.  18,  321. 

But  an  action  for  the  amount  payable  under  the  Copyright  Act, 
1842,  for  each  representation  of  a  musical  publication  copyright,  _was 
held  not  to  be  an  action  for  penalties  (such  amounts  being  fixed  by 
way  of  compensation  to  the  plaintiff),  and  therefore  discovery  was 
allowed:  Adams  v.  Bailey,  18  Q.  B.  D.  625.  Discovery  may  also  be 
had  in  an  action  for  an  injunction,  though  the  defendant  may 
incur  a  liability  for  a  penalty  in  the  event  of  disobedience  of  the 
injunction:  The  Derbyshire  County  Council  v.  Derby,  1896,  A.  C.  315; 
74  L.  T.  747. 

The  old  practice  in  Chancery  was  for  the  bill  to  contain  interro-  Former 
gatories,  to  which  the  defendant  was  bound  to  give  full  answers  upon  practice, 
oath;  and,  on  the  other  hand,  the  defendant  could  only  avail  him- 
self of  the  plaintiff's  oath  by  filing  a  cross-bill  containing  like 
interrogatories.  This  practice  was  changed  in  this  Province  by  the 
General  Orders  of  the  3rd  June,  1853,  which  substituted  an  oral 
examination  of  each  party  at  the  instance  of  his  opponent.  The 
Orders  for  this  purpose  were  afterwards  embodied  in  the  Consoli- 
dated Chy.  Orders  138-148.  By  The  Administration  of  Justice  Act,  a 
similar  practice  was  provided  for  the  Courts  of  Common  Law:  see 
R.  S.  O.  1877,  c.  50,  sec.  156,  et  seq.,  as  amended  by  41  Viet.  c.  8, 
ss.  8,  9.  In  some  particulars  the  Chy.  Orders  differed  from  the 
statute;  and  the  original  J.  A.  Rules  left  the  old  practice  under  both 
on  this  subject  in  force. 

The  Con.  Rules  formulate  a  practice  in  part  adopted  from  the  Chy. 
Orders,  and  in  part  from  the  Common  Law  Procedure  Act,  so  that 
the  difficulties  which  formerly  were  created  by  the  double  provision 
on  the  subject  (as  to  which  see  Maclennan's  Jud.  A"ct,  2nd  ed.,  353), 
no  longer  exist. 

439 — (1)  A  party  to  an  action  or  issue  whether  plain-  Examina- 
tiff  or  defendant,  or  in  the  case  of  a  corporation,  one  of  the  discovery, 
officers  of  such  corporation,  may  without  any  special  order, 
and  any  one  who  has  been  one  of  the  officers  of  such  cor- 
•^oration  may,  by  order  of  the  Court  or  a  Judge,  be  orally       Rut*. 
;amined  beJoi^_Lh£_trial  touching  the  matters  in  question, 
>y  any  party  adverse  in  interest ;   and  may  be  compelled  to  s     m 

attend  and  testify  in  the  same  manner,  upon  the  same 

J.A.— 39 
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Rule  439.  terms,  and  subject  to  the  same  rules  of  examination,  as  a 
witness,  except  as  hereinafter  provided.  Con.  Rule  487, 
amended. 

(2)  After  the  examination  of  one  officer  of  a  corpora- 
tion, a  party  shall  not  be  at  liberty  to  examine  any  other 
officer  without  the  order  of  the  Court  or  a  Judge.    New. 

(3)  An  examination  shall  not  take   place  during  the 
Long  Vacation  except  upon  the  order  of  the  Court  or  a 
^dge.    Rules  23  June,  1894,  1333. 

Based  upon  Chy.  O.  138,  and  R.  S.  O.  1877,  c.  50,  s.  156. 

Scope  of  Rule.  —  The  right  to  examine  under  this  Rule  is  subject 
/O    o      -*°  *ke  exception  above  mentioned,  of  actions  in  which  there  is  no 
.  (<-  3.  76'  right  to  discovery:  see  note  preceding  Rule  439. 

An  action  for  recovery  of  land  is  not  one  of  the  exceptions. 
The  defendant  in  such  an  action  is  liable  to  be  examined  by  the 
Plaintiff  for  discovery:  Lyell  v.  Kennedy,  8  App.  Gas.  217;  48  L.  T. 
585;  reversing  S.  C.,  20  Ch.  D.  484;  46  L.  T.  752;  and  see  under  the 
dissimilar  Eng.  Rule;  Phillips  v.  Phillips,  40  L.  T.  821;  and  the  fact 
that  a  defendant  pleads  that  he  is  a  "  purchaser  for  value  without 
/)  L-1.  }  not^ce  "  affords  no  ground  for  resisting  discovery:  Ind.  v.  Emmerson, 
-/<.  "o  *  I  56  L.  T.  778;  although  this  was  formerly  a  good  plea  to  a  bill  for  dis: 
covery.  An  examination  for  discovery  may  be  had  in  an  action  for 
breach  of  promise  of  marriage:  McLaughlin  v.  Carroll,  4  C.  L.  T.  498; 
and  see  R.  S.  O.  c.  73,  s.  6;  and  in  an  interpleader  issue:  Canad<a> 
Perm.  B.  S.  v.  Forest,  6  P.  R.  254;  and  see  White  v.  Watts,  31  L.  J. 
C.  P.  381,  and  Rule  463,  note. 

"  Action  or  Issue."  —  A  petition  authorized  under  the  Rules  would 
appear  to  be  an  "action":  see  Jud.  Act,  s.  2,  and  Re  Credit  Co.,  11 
Ch.  D.  256;  Re  Haddan's  Patent,  51  L.  T.  190;  also  interpleader  pro- 
ceedings: Rule  6  (e). 

Who  may  Parties  Adverse  in  Interst.—  Under  the  Eng.  (1883)  R.  343, 
be  exam-  providing  for  the  examination  of  the  "opposite  party  or  parties,"  it 
ined.  has  been  held  that  a  party  added  by  the  defendant  in  a  counter- 

claim, is  not  an  opposite  party  as  regards  the  plaintiff:  Molloy  v. 
Kilty,  15  Ch.  D.  162;  but  see  Bradley  v.  Clark,  9  P.  R.  410;  19  C.  L. 
J.  193.  But  a  third  party,  who  has  been  notified  by  the  defendant 
under  Rule  209,  and  has  appeared  and  obtained  leave  to  defend,  is 
entitled  to  examine  the  plaintiff  in  the  same  manner  as  an  original 
defendant:  McAllister  v.  Bishop  of  Rochester,  5  C.  P.  D.  194;  JSden 
v.  Weardale  Iron  Co.,  34  Ch.  D.  223;  and  the  plaintiff  is  entitled  to 
examine  him:  Bradley  v.  Clark,  9  P.  R.  410;  19  C.  L.  J.  193. 

An  official  liquidator,  as  an  officer  of  the  Court,  cannot  be  called 
upon  to  make  discovery,  unless  he  is  representatively  in  the  position 
of  an  adverse  litigant  to  the  party  requiring  discovery:  Henderson  v. 
Blain,  14  P.  R.  308;  Re  Barned's  Banking  Co.,  2  Ch.  '350;  Re  Contract 
Corporation,  L.  R.  7  Chy.  207;  Re  Mutual  800.,  22  Ch.  D.  714;  Re 
Alexandra/  Palace  Co.,  16  Ch.  D.  58. 

A  defendant  who  has  not  appeared,  and  to  whom  a  statement  of 
claim  has  not  been  delivered,  is  examinable,  by  the  plaintiff:  Bulst 
v.  .Ctirrfe,  33  C.  L.  J.  622;  17  C.  L.  T.  335;  but  he  is  not  entitled 
to  examine  the  plaintiff:  see  Ashley  v.  Brenton,  13  P.  R.  98. 
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If  the  issues  between  co-defendants  are  material  to  the  case  of  the  Rule  439. 
plaintiff,  or  to  the  character  of  the  relief  he  seeks,  he  may  examine 
a  defendant  upon  them,  though  there  is  no  issue  between  that  de- 
fendant and  himself:  Alexander  v.  Diamond,  9  P.  R.  274.  A  de- 
fendant whose  interest  is  identical  with  that  of  the  plaintiff  is  a 
party  adverse  in  point  of  interest  to  his  co-defenuant,  and  may  t>e 
examined  by  such  co-defendant;  and  where  the  plaintiff's  solicitor  is 
present  at  such  examination  the  depositions  may  be  read  against 
the  plaintiff:  Moore  v.  Boyd,  8  P.  R.  413.  A  disclaiming  defendant 
charged  with  complicity  in  a  fraud  was  held  to  be  properly  ques- 
tioned as  to  the  fraud:  McFarland  v.  McFatfland,  9  P.  R.  73. 

A  necessary  party  to  an  action  may  be  examined  for  discovery, 
though  no  relief  is  asked  against  him:  Spokes  v.  The  Grosvenor  &  W. 
E.  R.  T.  Hotel,  1897,  2  Q.  B.  124;  76  L.  T.  679. 

Infants.  —  As  a  general  rule  an  infant  may  be  examined  for  dis- 
covery before  trial  in  the  same  way  as  an  adult:  Arnold  v.  Playter, 
14  P.  R.  399;  distinguishing  Mayor  v.  Collins,  24  Q.  B.  D.  361;  see 
also  Curtte  v.  Mundy,  1892,  2  Q.  B.  178. 

Doubt  as  to  the  continuance  in  the  Probate  Division  of  the  old 
Chancery  practice,  under  which  an  infant  could  not  be  compelled  to 
answer  interrogatories,  was  expressed  in  Redfern  v.  Redfern,  1891,  P. 
139,  and  a  Rule  (370  a)  was  passed  in  Englan'd  (November,  1893, 
r.  16),  providing  that  the  Order  as  to  Discovery  and  Inspection 
should  apply  to  infant  plaintiffs  and  defendants  and  their  next 
friends  and  guardians  ad  litem. 

Officers  of  Corporations.  —  The  examination  of  an  officer  or  past  Officers  of 
officer,  or  member  of  a  corporation  in  England  is  obtained  under  &  £ior,fgora' 
Rule  (1883,  R.  347),  not  adopted  here,  and  sometimes  by  making  Him 
a  defendant:  see  Manchester  Val  de  Travers  Paving  Co.  v.  Slagg,  W. 
N.  1882,  127;  Berkeley  v.  Discount  Co.,  13  Ch.  D.  99. 

Under  the  practice  in  Ontario,  under  the  above  Rule,  a  member  of 
a  company,  not  being  an  officer  or  ex-officer,  cannot  be  examined 
unless  a  party,  and  it  is  improper  to  make  an  officer  of  a  company  a 
party  merely  for  the  purpose  of  discovery:  Rule  191. 

Under  the  present  Ont.  Rule  439,  one  present  officer  of  a  defendant 
company  may  be  examined  without  special  order.  If  on  his  examin- 
ation it  tnrns  out  thftt  h^  f^PH  ""*  pn««p««  tha  TiPfPs^nrY  infnrn™tirmT 
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leave  to  examine  others  mav  be  applied  for.    A  past  officer  may,  by      *      •       f  .      * 

leave  only,  be  examined  like  an  existing  officer,  tinder  the  former 
Con.  Rule  487  several  officers  might  be  examined  without  special 
order:  Dill  v.  Dominion  Bank,  17  P.  R.  488;  Compagnie  Finaiiri^-e, 
etc.,  v.  Peruvian  Guano  Co.,  28  Sol.  Jour.  410,  now  if  the  examina- 
tion of  more  than  one  such  officer  is  required  a  special  application 
therefor  is  necessary:  Rule  439  (2). 

As  to  the    persons    who    are  examinable  as  officers,  there  is  no  Place  of  ex- 
difference  between  R.  S.  O.  1877,  c.  50,  s.  156,  former  Con.  Rule  amination. 
487,  and  the  present  Rule.    The  decisions  under  that  statute  and  the 
former  Rule  may  therefore  still  be  referred  to  as  authorities  as  to 
the  persons  who  are  officers,  and  those  who  are  mere  employees  or 
servants,  and  as  such  not  examinable. 

The  sub-editor  or  assistant  editor  of  a  newspaper  has  been  held 
to  be  an  officer  examinable  in  an  action  for  libel:  Maitland  v.  Globe 
Printing  Co.,  9  P.  R.  370;  but  not  a  member  of  the  newspaper  staff 
who  procured  special  information  for,  and  wrote  the  article  com- 
plained of:  Murray  v.  Mail  Printing  Co.,  14  P.  R.  405.  (It  was  doubt- 
ed also  whether  sufficient  foundation  was  there  laid,  as  the  writer 
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Rule  439.  of  the  article  did  not  appear  to  be  able  to  give  information  of  any 
facts,  but  merely  where  to  procure  evidence  of  facts).  So  also  the 
chief  engineer  of  a  railway  company:  Oakley  v.  Toronto  G.  &  B.  Ry., 
6  P.  R.  253;  a  station  master  of  a  railway  company,  in  an  action  for 
not  delivering  goods  shipped:  Ramsay  v.  Midland  Ry.  Co.,  10  P.  R. 
48;  the  locomotive  superintendent,  and  locomotive  foreman  of  a  rail- 
way company,  in  an  action  for  damage  caused  by  sparks  from  a 
locomotive:  Moxley  v.  Canada  Atlantic  Ry.  Co.,  15  S.  C.  R.  145;  and 
in  an  action  for  the  price  of  goods  which  a  defendant  refused  to  accept 
as  being  worthless  on  their  arrival:  Milner  v.  Clark  and  G.  T.  Ry.  Co., 
3  C.  L.  T.  215;  but  not  an  engine  driver,  or  paymaster:  McLean  v. 
G.  W.  Ry.  Co.,  7  P.  R.  358;  nor  a  tie  inspector:  Dalztel  v.  G.  T.  Ry.  Co., 

6  P.  R.  307;  nor  a  section-foreman:  Fowle  \.  C.  P.  Ry.,  13  P.  R.  413; 
nor  a  track-foreman,    switch-foreman,   nor  an  engine-driver:  Knight 
v.   G.   T.   Ry.,   13  P.   R.    386;   nor   a  flagman:    Henderson   v.    Canada- 
Atlantic    Ry.  Co.,  17    P.  R.  337;  nor  a  bridge    foreman    under    tfie 
engineer  of  the  division  in   which   the  bridge  was.     The  fact  that 
the  engineer,   who   was  an  officer,   was  absent  at  the  time   of  the 
accident,    and    the  bridge   foreman   was   present  and    in   temporary 
charge,  was  held  not  to  make  the  latter  examinable;  he  was  held  to 
be  a   servant,  not  an  officer:  Thomas  v.  Grand  Trunk  Ry.,   12  C.  L. 
T.  42. 

In  Leitch  v.  G.  T.  Ry.,  13  P.  R.  369,  the  Judges  of  the  Court  of 
Appeal  were  not  agreed  as  to  whether  a  conductor  of  a  train  oil 
whiph  an  accident  occurred  was  examinable  as  an  officer  of  de- 
fendants: see  S.  C.,  in  12  P.  R.  541,  671. 

In  Leach  v.  G.  T.  Ry.,  13  P.  R.  388,  467,  the  driver  of  an  engine 
who  had  the  responsibility  of  a  conductor  was  held  to  be  examin- 
able. 

In  an  action  for  damages  for  negligence  in  keeping  a  building  in  a 
dangerous  condition,  causing  injury  to  the  plaintiff,  the  caretaker 
of  the  building,  an  employee  of  defendants,  was  held  to  be  an 
officer  examinable:  Schmidt  v.  Town  of  Berlin,  16  P.  R.  242. 

An  auditor  may,  or  may  not,  be  an  officer  of  a  company.  Prima 
facie  he  is  not:  Re  Western  Cos.,  etc.,  Co.,  45  W.  R.  418. 

The  Medical  Health  Officer  of  a  municipality  has  been  held  not 
to  be  an  officer  examinable:  Coleman  v.  Toronto,  15  P.  R.  27,  12.": 
Forsyth  v.  Canniff,  20  Ont.  478  (except  when  the  corporation  is  being 
sued  in  respect  of  anything  done  by  such  officer:  Coleman  v.  Toronto, 
supra;  Odell  v.  Ottawa,  12  P.  R.  446);  nor,  subject  to  this  exception,  is 
a  street  foreman  in  the  employment  of  defendants  under  their  Street 
Commissioner,  the  latter  having  general  supervision  of  roads  and 
street  works:  Webster  v.  Toronto,  15  P.  R.  21;  nor  surveyors  usually 
employed  by  a  municipality,  but  not  formally  appointed  officers 
thereof:  Meek  v.  Yarmouth,  9  C.  L.  T.  373. 

The  general  manager  of  an  incorporated  bank  is  an  officer  liable 
to  examination  for  discovery:  Dill  v.  Dominion  Bank,  17  P.  R.  488; 
but  not  a  teller,  even  though  the  action  be  brought  to  recover  money 
alleged  to  have  been  paid  by  such  teller  "to  the  defendant  by  mistake: 
Ontario  Bank  v.  Shields,  33  C.  L.  J.  393. 

Under  the  former  practice  an  order  was  made  to  examine  the 
agent  of  a  bank,  where  the  contract  in  question  was  alleged  to  have 
been  made  by  him  on  the  bank's  behalf:  Consolidated  Bank  v.  Neilon, 

7  P.  R.  251;  an  architect  of  defendants  in  an  action  for  price  of  work 
and  materials  in  erecting  a  building,  where  defendants  themselves 
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could  give  no  information:   Smith  v.  Clarke,  12  P.   R.  217;  a  local  Rule  439. 
agent  of  an  insurance  company  who  procured  the  application  for  the 
insurance  in  question  in  the  action:  Hartnell  v.  Canada  Mutual  Aid 
Co.,  12  P.  R.  401.    In  such  cases  the  examination  can  be  had  now 
without  order:  Rule  439  (1). 

In  Goring  v.  London  Mutual  Fire  Ins.  Co.,  10  P.  R.  642,  it  was  held 
that  a  local  agent  who  received  applications  for  premiums,  and 
issued  interim  receipts,  and  his  successor,  who  had  charge  of  the 
agency  when  the  fire  occurred,  were  properly  examinable  for  dis- 
covery as  officers;  and  in  an  action  upon  a  life  policy  the  local  agent 
of  an  insurance  company  who  procured  the  application' for  insurance, 
was  held  to  be  examinable  for  discovery:  Hartnell  v.  Camada*  Mutual 
Aid  Assocn.,  12  P.  R.  401;  and  in  an  action  against  a  corporation  for 
negligence,  the  servant  of  the  defendants  who  was  guilty  of  the 
alleged  negligence  was  also  held  to  be  examinable:  Odell  v.  Ottawa, 
12  P.  R.  446. 

An  officer  of  a  company  called  as  a  witness  at  the  first  trial  of  an 
action  may,  pending  a  second  trial,  be  examined  under  this  Rule: 
see  Leitch  v.  Grand  Trunk  R.  W.  Co.,  12  P.  R.  671. 

An  objection  that  the  person  sought  to  Be  examined  is  not  an 
officer,  should  be  taken  at  the  outset  when  it  is  sought  to  examine 
him,  and  cannot  be  taken  on  taxation  only:  Towniship  of  Logan  v. 
Kirk,  14  P.  R.  130. 

Where  a  corporation  tenders  one  of  its  officers  who  is  a  solicitor, 
to  make  discovery  on  its  behalf,  the  privilege  of  a  solicitor  cannot  be 
claimed,  secus,  where  the  opposite  party  selects  such  person  for 
examination:  Swansea  v.  Quirk,  5  C.  P.  D.  106;  Salford  v.  Lever,  24 
Q.  B.  D.  695. 

As  to  using  the  depositions  of  an  officer  as  evidence  at  the  trial, 
see  Rule  461. 

Quwre,  whether  a  person  may  be  an  officer  examinable  for  dis- 
covery, but  not  one  whose  evidence  taken  upon  such  examination 
will  bind  the  company:  Goring  v.  London  Mutual,  etc.,  10  P.  R.  642; 
Hartnett  v.  Canada  Mutual  Aid  Assocn.,  12  P.  R.  401;  and  see  Rule 
461, 

As  to  the  time  for  making  the  examination:  see  post,  Rule  424. 
How  Attendance  Procured. — See  Rules  443  to  447.  Attend- 

Ordinarily  an  appointment  is  obtained  from  the  Examiner:  Rule  443,  ancefor 
and  a  copy  served  with  a  subpoena;  and  the  party  must  be  paid  proper **on  how" 
witness    fees:  McMurray    v.   G.   T.  Ry.,  3    Chy.   Ch.  130;  Vardon    v. obtained. 
Tardon,  7  P.  R.  436.     A  subpoena  dated  prior  to  the  time  when  the 
party  issuing  it  was  entitled  to  examine  the  party  served  therewith, 
is    irregular:  McMurray    v.  G.  T.  Ry.,  supra.     The    solicitor    of    the 
party  to    be  examined    should    also    be  served  with  a  copy  of    the 
examiner's  appointment:  Fowler  v.  Boulton,  12  Gr.  437. 

The  solicitor  of  the  party  to  be  examined  is  entitled  to  forty-eight 
hours'  notice  of  the  examination:  Rule  446,  but  the  party  himself, 
where  he  has  a  solicitor,  is  only  entitled  to  reasonable  notice  accord- 
ing to  circumstances:  Wilson  v.  Cowan,  19  C.  L.  J.  140;  3  C.  L.  T. 
216;  Bolkow  v.  Foster,  7  P.  R.  388;  see  Re  N.  WJieal  ExmoutJv  Mining 
Co.,  31  Beav.  628;  and  Lynskey  v.  Can.  Pacific  Ry.  Co.,  4  C.  L.  T. 
93;  but  where  a  party  who  has  no  solicitor  is  required  to  attend,  he 
should  have  forty-eight  hours'  notice:  Watson  v.  Ham,  1  Chy.  Ch.  293. 
Where  the  party  to  be  examined  is  a  resident  out  of  the  jurisdiction, 
see  infra. 
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Service  may  also  be  effected,  as  provided  by  Rule  447,  on  the 
solicitor  of  the  party  to  be  examined:  see  that  Rule. 

Service  on  the  solicitor  of  a  corporation  is  not  sufficient  service 
on  the  officer  sought  to  be  examined;  and  an  order  will  not  be  made 
for  substitutional  service  upon  an  officer  of  a  litigant  corporation, 
of  the  subpoena  and  appointment:  Mills  v.  Mercer  Co.,  15  P.  R.  276. 

A  party  taking  out  an  order  to  examine  and  failing  to  appear  on 
an  appointment  thereunder,  loses  the  benefit  of  the  order,  and  must 
obtain  a  new  one:  Ferguson  v.  Eliott,  7  P.  R.  7.  When  an  examina- 
tion is  adjourned  sine  die,  re-service  of  an  appointment  and  payment 
of  conduct  money  is  necessary  in  order  to  compel  attendance: 
WhiteJiead  v.  Harte  (Mr.  Dalton,  22nd  June,  1882),  Globe. 

So  where  an  examination  is  adjourned  for  further  production  of 
documents  disclosed  on  the  examination,  the  party  to  be  examined  is 
entitled  to  further  witness  fees  for  attendance  on  a  subsequent  day: 
Chamberlain  v.  Thwaite,  11  C.  L.  T.  53;  and  he  is  compellable  to  re- 
attend  upon  being  paid  his  proper  fees,  although  he  has  signed  the 
depositions  and  does  not  consent  to  the  adjournment:  Re  Metropolitan 
Brush  Co.,  51  L.  T.  816;  54  L.  J.  Chy.  253. 

Parties  out  Party  out  of  Ontario. — Where  a  party  to  be  examined  is 
10' 'resident  out  of  Ontario,  even  though  temporarily  within  Ontario,  he 
can  only  be  examined  pursuant  to  a  special  order  made  under  Rule 
477;  Connolly  v.  Dowd,  18  P.  R.  38;  he  cannot  be  compelled  to  attend 
by  being  served  under  Rules  439  and  443  or  447  without  such  an 
order:  /&.  The  former  cases  of  Bolkow  v.  Foster,  7  P.  R.  388;  Smith 
v.  Oreey,  11  P.  R.  345;  Comsfock  v.  Harris,  12  P.  R.  17;  Parker  v. 
Hqridon,  1  C.  L.  T.  112;  are  now  inapplicable  owing  to  changes 
in  the  Rules. 

Where  a  party  resided  in  Quebec,  a  subpoena  requiring  his  attend- 
ance for  exa/nination  in  Ontario  might  formerly  be  ordered  to  issue 
under  Con.  Stat.  Can.,  c.  79,  s.  4;  Moflat  v.  Prentice,  6  P.  R.  33;  Bank 
of  British  North  America  v.  Eddy,  19  C.  L.  J.  192;  and  see  Morell  v. 
Morrison,  6  P.  R.  210;  but  such  an  order  was  not  granted  ex  parte: 
Moffat  v.  Prentice,  supra;  and  see  Dewalt  v.  Hughitt,  7  P.  R.  323. 
Where  considered  necessary  an  order  for  subpoena  may  probably 
still  be  made,  or  contained  in  an  order  made  under  Rule  477,  or  a 
commission  may  be  directed:  see  Stratford  v.  G.  W.  Ry.  Co.,  6  P. 
R.  91. 

Ordinarily  it  is  probable  that  it  will  be  sufficient  if  the  'order 
directs  attendance,  upon  service  of  a  copy  of  the  order  and  of  the 
appointment  of  the  Examiner  upon  the  solicitor  of  the  party:  see 
Rule  477. 

The  party  may  doubtless,  as  formerly  when  a  subpoena  was  grant- 
ed, be  compelled  to  attend  at  such  place  as  in  the  opinion  of  the 
Court  is  most  convenient,  and  not  necessarily  the  nearest  to  his  place 
of  abode:  Smith  v.  Balcock,  9  P.  R.  97;  Bank  of  B.  N.  A.  v.  Eddy,  9 
P.  R.  396. 

A  Special  Examiner  must  by  the  order  be  appointed  to  take  the 
examination,  or  a  commission  may  be  issued:  Bdnque  Franco- 
Egyptienne  v.  Lutscher,  W.  N.  1879,  183;  41  L.  T.  468;  28  W.  R.  133; 
see  also  Nadin  v.  Bassett,  25  Ch.  D.  21;  but  there  is  no  authority 
to  proceed  without  an  order  and  by  subpoena  only:  see  Bank  of  B. 
2V".  A.  v.  Eddy,  9  P.  R.  p.  399;  Connolly  v.  Dowd,  18  P.  R.  38. 
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When  such  an  order  has  been  made,  attendance  will  be  compelled  Rule  439. 
in  such  manner  as  may  be  directed  by  the  order.     If  a  commission 
is  issued,   attendance  may  be  compelled  as  in  the  case  of  a  com- 
mission for  examination  of  a  witness. 

See  also  Rule  477,  and  notes. 

Vacation.— Before  the  passing  of  clause  (3)  of  Rule  439  it  was 
held  that  a  party  was  bound  to  attend  for  examination  in  vacation: 
Hogaboom  v.  Cox,  15  P.  R.  23,  127,  and  notes  to  Rule  9. 

Place  of  Examination. — The  Examination  must  usually  be  had  Place  of 
before  a   Local   Registrar,   Local   Master,   or   Deputy   Clerk   of  the£.xamina' 
Crown,  or  Special  Examiner,  in  the  county  where  the  party  to  be 
examined  resides:  Rule  443;  but  for  special  reasons,  to  be  shown  on 
an  application  in  Chambers,  he  may  be  ordered  to  attend  elsewhere: 
Rule  444;   Gallagher  v.  Gairdner,  2  Chy.    Ch.  480;  McDermid  v.  Mc- 
Dermid, Ib.,  371;   Campbell  v.  Tuelcer,  7  P.  R.  135;  Kahn  v.  Redford, 
3  Chy.  Ch.  55;  and  note  as  to  this  case  Cooper's  Digest,  1873,  p.  111. 

The  Examination.— The  Examiner's  office  is  not  a  public  Court,  Exam- 
and  he  has  a  discretion  which  may  be  reviewed  by  the  Court,  as  to 
the  admission  or  exclusion  of  persons  who  desire  to  be  present  nc  court, 
at  an  examination:  Re  Western  of  Canada  O.  L.  &  W.  Co.,  6  Ch.  D. 
109;  Merchants  Bank  v.  Eetchum,  16  P.  R.  366;  Wright  v.  Wilkin,  6 
W.  R.  643;  see  also  Re  Cambrian  Co.,  51  L.  J.  Chy.  221;  Re  Grey's 
B'rewery  Co.,  25  Ch.  D.  400.  The  examiner  in  his  discretion  may  ex- 
clude the  clerk  of  the  counsel  conducting  the  examinatiton,  if  his 
presence  is  objected  to,  and  even  the  examinant's  own  solicitor  if 
his  presence  interferes,  in  the  Examiner's  opinion,  with  the  flue 
taking  of  the  examination:  Hands  v.  U.  C.  Furniture  Co.,  12  P.  R.  292. 

A  defendant  who  had  allowed  judgment  to  go  by  default  was  held 
entitled  to  be  represented  by  counsel  on  the  examination  of  his  book- 
keeper for  discovery  at  the  instance  of  a  co-defendant  under  Rule 
481;  Dominion  Bank  v.  Bell,  13  P.  R.  471. 

Where  several  parties  attend  for  examination,  the  Examiner  may  Exclusion 
exclude  those  in  the  same  interest,  while  the  others  are  under  exam- of  parties> 
ination:  Culverwell  v.  Birney,  10  P.  R.  575;  Siveuwight  v.  Sivewright, 
8  P.  R.  81;  Sadlier  v.  Smith,  14  C.  L.  J.  30;  but  one  of  them  should 
be    permitted    to    remain    for    the    purpose    of    instructing    counsel, 
subject  to  his  being  first  examined:  Sivewright  v.  Sivewright,  8  P.  R. 
81;  and  the  Examiner  has  a  discretion  as  to  the  order  of  their  exam- 
ination, where  several  are  in  attendance  for  examination:  Stuart  v. 
Balkis,  32  W.  R.  676;  53  L.  J.  Chy.  791. 

A  refusal  to  comply  with  the  Examiner's  ruling  is  a  contempt  of 
Court:  Sadlier  v.  Smith,  14  C.  L.  J.  30. 

The  party  examined  may  be  required  to  produce  books  and  papers '.producing 
Rules  448,  452,  but  books  in  constant  use  need  not  be  produced  until  of  docu- 
it  is  decided  that  they  are  necessary,  when  the  Examiner  may  adjourn  ^araLf.11 
the  examination  until  they  are  produced:  Comstock  v.  Harris,   12  P. ation. 
R.  17. 

Ordinarily  any  question  as  to  whether  documents  are  subject  to 
production  on  the  examination  should  be  raised  before  the  Examiner: 
Alexander  v.  Irondale,  18  P.  R.  20;  but  in  a  proper  case,  such  as  a 
subpoena  for  the  production  of  an  enormous  number  of  papers, 
amounting  to  an  abuse  of  the  process  of  the  Court,  a  motion  may  be 
made  to  set  aside  the  subpoena:  Steele  v.  Savory,  W.  N.  1891,  195; 
35  Sol.  Jour.  92;  8  Times,  94. 
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Rule  440.  The  issuing  of  a  subpoena  duces  tecum  as  a  substitute  for  an  order 
for  production  is  not  to  be  encouraged:  per  Boyd,  C.,  Lavery  v.  "IFof/e, 
10  P.  R.  488;  20  C.  L.  J.  410. 

If  documents  are  produced  the  examining  party  is  entitled  to  have 
them  marked  as  exhibits:  Hands  v.  U.  C.  Fwrnitwre  Co.,  12  P. 
R.  292. 

If  the  examination  is  unnecessary,  or  vexatious,  the  party  taking 
it  may  have  to  pay,  or  at  all  events  be  disallowed  the  costs  of  it: 
Dobson  v.  Dobson,  7  P.  R.  256;  and  see  Rule  1136. 

An  examination  for  discovery  in  support  of  a  defence  which  is  bad 
in  law  will  not  be  allowed:  Rogers  v.  Lambert,  24  Q.  B.  D.  573;  62 
L.  T.  694. 

Fees.  Where  the  examination  is  taken  before  a  Local  Registrar,  or  otEer 

officer  paid  by  salary,  the  fees  are  payable  in  stamps:  Denmark  v. 
McVonaghy,  8  P.  R.  136;  Jud.  Act,  s.  147  (1);  but  Deputy  Clerks  are 
entitled  to  fees  in  money  for  their  own  use,  for  such  examinations: 
76.,  s.  144  (1). 

Disclosure  on  Examination. — Privilege,  etc. — As  to  what 
must  be  disclosed,  privilege,  etc.:  see  notes  to  Rule  455. 

benefited.  44O.  A  person  for  whose  immediate  benefit  an  action 
is  prosecuted  or  defended  shall  be  regarded  as  a  party  for 
the  purpose  of  examination.  Con.  Rule  488. 

f   U&'fl'  v  '/        Taken  from  Chy.   Order  139,  which  applied  also  to  production  of 
'      documents:  as  to  which  see  now  Rule  466.     There  appears  to  be  no 
similar  English  Rule. 

A  person  to  be  examined,  etc.,  must  be  directly  interested:  Mcnzica 
v.  Toronto  d  Ottawa,  Globe,  1st  October,  1881.  An  order  was  made, 
where  it  appeared,  on  affidavit,  that  the  plaintiff  was  agent  for  his 
wife  as  to  part  of  the  subject  matter  of  the  suit:  Bowman  v.  Suther- 
land, Globe,  10th  September,  1881. 

In  Johnson  v.  Mclntosh,  3  C.  L.  T.  313,  J.  L.  was  trustee  for  the 
E.  estate  for  twenty  years  when  the  plaintiff  was  appointed  in  his 
place.  The  action  involved  the  consideration  of  matters  during  the 
trusteeship  of  J.  L.,  and  as  to  which  the  plaintiff  was  ignorant,  and 
the  E.  estate  was  indebted  to  J.  L.,  so  that  if  the  plaintiffs  succeed- 
ed J.  L.  would  be  benefited.  An  order  was  made  under  this  Rule 
for  examination  of  J.  L. 

In  an  action  by  creditors  of  a  firm  to  establish  the  liability  of  de- 
fendant as  a  partner,  the  assignee  of  the  firm  for  the  benefit  of 
creditors,  though  having  no  direct  beneficial  interest  in  the  result, 
was  regarded  as  a  quasi  plaintiff,  and  the  defendant  was  held 
entitled  to  production  from  him,  and  to  examine  him  for  the  pur- 
poses of  production:  Frothingham  v.  Isbister,  14  P.  R.  112. 

See  also  Bradley  v.  Clarice,  in  note  to  Rule  465. 

An  order  under  this  Rule  for  the  examination  of  the  plaintiff's 
daughter,  in  an  action  of  seduction  was  refused,  but  under  special 
circumstances  was  granted  under  the  former  Con.  Rule  566  (now 
485):  Turner  v.  Kyle,  18  C.  L.  J.  402;  2  C.  L.  T.  598;  see  also  Hollister 
v.  Annable,  14  P.  R.  11;  Baxter  v.  Campbell,  9  C.  L.  T.  5;  but  see 
now  as  to  the  scope  of  that  Rule,  notes  to  Rule  485. 
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The    examination  of  a   debtor,    who  had   effected    insurance   and  Rules 
assigned  the  policy  for  the  benefit  of  his  creditors,  was  ordered,  in  441,  442. 
actions    by   one   creditor   and   the  trustee   for    the  benefit   of   other 
creditors:  MacDonald  v.  Norwich  Union',  Clarkson  v.  F.  Ins.  Assn.,  10  P. 
R.  462. 

See  Minkler  v.  M.  McMillan,  10  P.  R.  506,  where  proof  of  the  in- 
terest of  the  party  sought  to  be  examined  was  unsatisfactory,  but 
the  order  was  made  with  the  qualification  that  it  was  only  to  be  used 
for  the  purpose  of  discovery. 

In  Lamb  v.  Dodds  (Mr.  Dalton,  8th  May,  1883),  the  action  was  to 
establish  an  alleged  will,  suspected  by  the  defendant  to  have  been 
a  forgery  of  the  plaintiff's  husband,  who  was  not  a  party;  the  plain- 
tiff having  been  examined  had  no  knowledge  of  it,  but  the  circum- 
stances under  which  it  had  come  into  her  hands  were  suspicious,  and 
an  order  was  made,  under  this  Rule,  on  defendant's  application,  for 
examination  of  the  plaintiff's  husband  for  discovery  as  a  person  for 
whose  benefit  the  action  was  brought. 

441.  Where  an  action  is  brought  by  an  assignee  of  a  Assignor 
chose  in  action,  the  assignor  may  without  order  be  ex-  inaction, 
amined  for  discovery.  Kules  23  June,  1894,  1334..  SS& 

An  officer  of  a  corporation,  the  assignors  of  a  chose  in  action,  can- 
not under  this  Rule  or  otherwise  be  examined  for  discovery:  Bank 
of  Toronto  v.  Quebec  F.  Ins.  Co.,  18  P.  R.  41.  I  Lf  P-  ^-  I  /^ 

4:4:2.    The  examination  on  the  part  of  a  plaintiff  may  Time  when 
take  place  at  any  time  after  the  statement  of  defence  of tSfnSy 
the  party  to  be  examined  has  been  delivered  or  after  the  be  held- 
time  for  delivering  the  same  has  expired;  and  the  examina- 
tion on  the  part  of  a  defendant  may  take  place  at  any 
time  after  such  defendant  has  delivered  his  statement  of 
defence;  and  the  examination  of  a  party  to  an  issue,  at 
any  time  after  the  issue  has  been  filed.     Con.  Kule  489. 

Based  on  Chy.  O.  140. 

A  party  may  be  examined  as  a  witness  in  support  of  a  motion,  Party  may 
although  the  time  for  examining  him  under  this  Rule  may  notliave^g^^ 
arrived:  McClennaghan  v.  Buchanan,  7  Gr.  92.  witness 

Under  this  Rule  it  will  be  noticed  that  the  right  of  the  plaintiff  toTime.for_ 
examine  only  arises  after  the  statement  of  defence,  or  after  the  timo^fn^by*1" 
for  delivering  the  same  has  expired:  see  Davis  v.   Wickson,  9  P.  R.  plaintiff. 
219.     He  is  not  obliged  to  wait  until  all  of  several  defendants  have 
filed  their  statements  of  defence. 

But  where  a  plaintiff  is  ordered  to  give  particulars  of  his  statement 
of  claim,  he  has,  by  special  order,  been  allowed  to  have  discovery 
by  examination  of  the  defendant  and  production  of  documents,  before 
delivering  such  particulars,  where  the  Court  thought  it  just:  Waync-s 
Co.  v.  Radford,  1896,  1  Ch.  29;  73  L.  T.  624;  but  not  as  to  matters 
which  ought  to  be  within  the  plaintiff's  own  knowledge:  Zierenberg  v. 
Labouchere,  1893,  2  Q.  B.  183;  69  L.  T.  172. 

A  plaintiff  may  examine  a  defendant  who  has  made  default  in 
delivering  a  defence:  see  Bacon  v.  Campbell,  6  P.  R.  275;  and 
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Rule  443.    Dominion  Bank  v.  Bell,  13  P.  R.  471;  or  has  not  appeared:  BuUt  v. 
Currie,  33  C.   L.   J.  622;    17  C.   L.   T.  335;   and  gee   Spokes  v.   The 
Grosvenor  &  TF.  E.  R.  T.  Hotel,  1897,  2  Q.  B.  124;  76  L.  T.  679. 
Time  for         The    right    of    a   defendant   to    examine    the    plaintiff    under    this 
tknfby81"     Rule  om"y  arises  after  he  has  filed  his  statement  of  defence:  a  de- 
defendant,  fendant,  therefore,  who  suffers  the  time  for  delivering  a  defence  to 
elapse  without  delivering  one,  has  no  right  to  examine  the  plaintiff 
for  discovery:  Ashley  v.  Brenton,  13  P.  R.  98. 

Co-defend-  A  defendant  is  entitled  to  examine  the  plaintiff  as  soon  as  his  own 
noUxffno-  statement  of  defence  is  filed,  he  is  not  obliged  to  wait  until  those  of 
tifiedof  ex-  his  co-defendants,  if  any,  are  filed:  Fowler  v.  Boulton,  12  Gr.  437.  He 
animation  need  not  notify  his  co-defendants  of  the  examination:  16. 

The  examination  may  be  had,  though  the  case  has  been  entered 
for  trial:  Clarke  v.  Hawke,  1  Chy.  Ch.  346. 

The  examination  under  this  Rule  may  be  had  as  of  course  within 
the  time  prescribed,  but  it  is  possible  that  there  is  inherent  juris- 
diction to  order,  where  justice  so  requires,  an  examination  of  a 
party  for  discovery  at  an  earlier  period,  or  after  an  examination 
under  this  Rule,  has  taken  place:  see  Waynos  Co.  v.  Radford,  supra, 
and  Thomson  v.  Gye,  13  P.  R.  273.  There  does  not  now,  however, 
seem  to  be  any  express  Rule  on  the  subject,  unless  it  be  Rule  444,  and 
that  seems  merely  to  deal  with  the  case  of  an  examination  required  to 
be  held  before  an  examiner  other  than  one  of  the  regular  officers,  or 
out  of  the  county,  where  the  examination  could  otherwise  be  had 
without  order.  It  has  been  held  under  the  former  practice  that  a  se- 
cond examination  of  the  same  party  will  not  be  allowed  except  under 
the  most  special  circumstances:  Thorburn  v.  Brown,  8  P.  R.  114;  see 
also  Campbell  v.  Scott,  14  P.  R.  203;  and  upon  a  special  motion  made 
on  notice:  Laird  v.  Stanley,  6  P.  R.  322.  But  assuming  that  there  is 
authority  to  make  an  order  for  examination  for  discovery  at  an 
earlier  period  than  that  mentioned  in  this  Rule,  it  ought  not  to  be 
made  except  under  special  circumstances:  Thomson^  v.  Gye,  13  P.  R. 
273,  and  such  an  order  if  obtained  ex  parte  would  be  irregular: 
Hooey  v.  Gilbert,  12  P.  R.  114. 

subpoana        443.  Where  a  party  is  entitled   to  examine   another 

and  ap-  r  n    i  j_i 

pointment.  party  [or  person]  he  may  procure  an  appointment  there- 
for from  the  Local  Registrar,  Local  Master,  Deputy  Clerk 
°f  the  Crown,  or  a  special  examiner,  in  the  County  where 
the  party  [or  person]  to  be  examined  resides,  and  such 
6/0  •  party  [or  person],  upon  being  served  with  a  copy  of  the 
appointment  arid  a  subpoena,  and  upon  payment  of  the 
proper  fees,  shall  attend  thereon  and  submit  to  examina- 
tion. Con.  Rule  490. 

The  words  in  brackets  are  new,  and  include  an  "  officer  "  exam- 
inable  under  Rule  439. 

The  fact  that  a  witness  could  only  speak  Welsh,  was  held  not  to 
be  a  reason  for  having  the  examination  before  some  person  other 
than  the  Court  Examiner,  as  he  can  have  an  interpreter:  Marquess 
of  Bute  v.  James,  33  Ch.  D.  157. 

For  special  reasons  the  examination  may  be  specially  ordered  to 
be  taken  before  some  other  person,  and  elsewhere  than  provided  by 
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this  Rule:  Rule  444;  Gallagher  v.  Gavrdner,  2  Chy.  Ch.  480;  M cDermid  Rules 
v.   McDermid,  /&.,    372;    Campbell  v.   Tucker,   7  P.    R.   135;  ZaTw  v.  444-446. 
Redford,  3  Chy.  Ch.  55;  Coop.  Dig.,  1873,  p.  111. 

Where  a  motion  is  made  to  compel  attendance  of  a  party  who  has 
not  attended,  or  has  attended  and  refused  to  be  sworn,  it  must  be 
proved  that  he  was  duly  served  with  a  copy  of  appointment  and 
subpcena,  and  was  paid  proper  fees:  McLean  v.  Bruce,  12  P.  R.  602. 
Semble,  that  the  Examiner's  certificate  on  these  points  .would  not  be 
sufficient:  /&. 

An  order  for  substitutional  service  of  the  appointment  and  sub- 
poena for  the  examination  of  a  person  not  a  party  to  the  action  will 
not  be  made:  Mills  v.  The  Mercer  Co.,  15  P.  R.  276. 

A  party  or  person  is  entitled  to  be  served  a  reasonable  time,  but 
not  necessarily  48  hours  before  the  time  appointed:  Re  North  Wheal 
etc.,  Co.,  31  Beav.  628;  8  Jur.  N.  S.  1168;  Bolkow  v.  Foster,  7  P.  R.  388; 
Wilson  v.  Cowan,  19  C.  L.  J.  140;  3  C.  L.  T.  216;  LynsTcey  v.  C.  P. 
Ry.  Co.,  4  C.  L.  T.  93;  unless  he  has  no  solicitor,  in  which  case  he  is 
entitled  to  48  hours'  notice:  Watson  v.  Ham,  1  Chy.  Ch.  293. 

See  also  notes  to  Rule  492. 

The  solicitor  of  the  party  to  be  examined  is  entitled  to  48  hours' 
notice:  Rule  446. 

4.44.    Upon  application  to  the  Court  or  a  Judge  an  order  to 
order  may  be  made  for  the  examination  of  any  party  ore: 
person  liable  to  be  examined  as  aforesaid  before  any  other 
person  or  in  any  other  County  than  those  before  men- 
tioned.    Con.  Rule  492. 

See  notes  to  Rule  442. 

445.  In  High  Court  cases  an  examination  for  discov- 
ery on  which  fees  may  be  payable  otherwise  than  in  law 
stamps,  shall  not  be  taken  before  the  Judge  of  the  County 
Court,  or  Local  Judge  of  the  High  Court,  or  Local  Master, 
being  also  a  Judge  of  the  County  Court,  by  whom  the 
order  or  appointment  for  such  reference  or  examination 
has  been  made.     Con.  Rule  1192,  part. 

446.  The  party  examining  shall  serve  a  copy  of  the  service  of 
appointment  upon  the  solicitor  of  the  party  to  be  examined,  men?  on 
if  he  has  a  solicitor  in  the  cause,  at  least  forty-eight  hours  S(      tor* 
before  the  examination.     Con.  Rule  491.  /&  ft  ft. 

Sundays  and  other  holidays  are  excluded  in  the  computation  of  the 
48  hours:  see  Rules  343  and  344  (2),  and  Lovelace  v.  Harrington,  10 
P.  R.  157.  Service  on  Saturday  at  9.30  p.m.  for  Tuesday  at  2  p.m. 
is  insufficient:  Senn  v.  Hewett,  8  P.  R.  70.  Where  the  person  to  be 
examined  is  not  a  party,  he  must  be  personally  served,  the  Court  will 
not  in  such  a  case  authorize  substitutional  service:  Mills  v.  The 
Mercer  Co.,  15  P.  R.  276. 
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Rules  447. — (1)  In  lieu  of  personal  service  of  a    subpoena 

service'on  on  a  Party  ^ or  h^8  examination,  service  of  an  appointment 

solicitor     upon  his  solicitor  shall  be  sufficient,  if  made  seven  days 

before  the  day  appointed  for  the  examination;   and  the 

conduct  money  may  be  paid  or  tendered  to  the  solicitor. 

(2)  The  solicitor  shall  forthwith  communicate  the  ap- 
pointment to  the  party  required  to  attend,  and  shall  not 
apply  the  money  to  any  debt  due  to  the  solicitor  or  any 
other  person,  or  pay  the  same  otherwise  than  to  such  party 
for  his  conduct  money,  and  the  same  shall  not  be  liable  to 
be  attached. 

(3)  Notwithstanding  anything  in  this  Rule,  the  party 
to  be  examined  may  be  served  personally  with  a  subpoena. 

as  in  the  preceding  Rules  provided,  in  case  the  party  desir- 
ing the  examination  so  chooses.  Rules  of  1  Jan.,  18 DO, 

1452. 

This  Rule  only  applies  in  the  case  of  the  examination  of  a  party 
who  has  a  solicitor.  It  cannot  be  employed  for  service  of  an  officer 
of  a  corporate  party. 

Production  448.  The  party  or  person  to  be  examined  shall,  if  so 
required  by  notice,  produce  on  the  examination  all  books, 
papers  and  documents  which  he  would  be  bound  to  produce 
at  the  trial  under  a  subpoena  duces  tecum.  Con.  Rule  493. 

The  proper  mode  of  compelling  production  on  an  examination  for 
discovery,  where  the  witness  neglects  or  refuses  to  produce,  is  for 
the  Examiner  to  direct  what  documents  are  to  be  produced  and  to 
adjourn  the  examination.  Process  by  subpoena  duces  tecum  to  get 
production  of  particular  documents  is  not  to  be  encouraged  by  treat- 
ing non-production  as  contempt:  Lavery  v.  Wolfe,  10  P.  R.  488;  and 
see  Alexander  v.  Irondale,  etc.,  18  P.  R.  20. 

See  Russell  v.  Macdonald,  12  P.  R.  458. 

Parties  and  44O.  Anyone  so  examined,  may  be  further  examined 
behexam-ay  on  his  own  behalf,  or  on  behalf  of  the  body  corporate  of 
5£®*  °~n  «  which  he  is  or  has  been  an  officer,  in  relation  to  anv  matter 

their  own  .  i  •   -i     i       i  •     /•       " 

behalf.  respecting  which  he  has  been  examined  in  chief ;  and  when 
one  of  several  plaintiffs  or  defendants  has  been  examined, 
any  other  plaintiff  or  defendant  united  in  interest  may  be 
examined  on  his  own  behalf  or  on  behalf  of  those  united 
with  him  in  interest,  to  the  same  extent  as  the  party  ex- 
amined. Con.  Rule  494. 
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45O.    Such  explanatory  examination  shall,  unless  by  Rules 
leave  of  the  Court  or  a  Judge,  be  proceeded  with  immedi-  When  ex^ 
ately  after  the  examination  in  chief,  and  not  at  any  future  pianatory 
period.    Con.  Rule  495,  amended.  tionTo"11 

take  place. 

The  explanatory  examination  may  be  proceeded  with,  notwith- 
standing that  the  counsel  for  the  opposite  party  has  withdrawn: 
Connolly  v.  Murrell,  14  P.  R.  187. 

451.   Any  one  examined  orally  under  these  Rules  shall  M°^e  of 
be  subject  to  cross-examination  and  re-examination;  and  exanHna?8 
the   examination,   cross-examination    and    re-examination  tlon" 
shall   be  conducted  as  nearly  as  may  be  as  at  a  trial.    Con. 
Rule  496. 

Taken  from  R.  S.  O.  1877,  c.  50,  s.  161. 
452.    Anyone  (a)  who  admits,  upon  his  examination,  A  Pa.r*Y 

,-1      ,    -I       i          •      i  •  j  j       j  »A    admittmg 

that  he  has  in  ms  custody  or  power  any  deed,  paper,  writ-  the  posses- 
ing,  or  document  relating  to  the  matters  in  question  in  the  documents 
cause,  not  privileged  or  protected  from  production,  shall  ^Jr^  to 
produce  the  same  for  the  inspection  of  the  party  examin-  produce 
ing  him  upon  the  order  of  the  Court  or  a  Judge,  or  upon 
the  direction  of  the  officer  before  whom  he  is  examined, 
and  for  that  purpose  a  reasonable  time  is  to  be  allowed. 
Con.  Rule  497. 

Taken  from  Chy.  O.  147. 

(a)  The  words  in  Con.  Rule  497  were  "  a  party  to  the  action." 
The  power  of  the  Master,  or  Special  Examiner,  to  order  produc-  Where 
tion  of  documents  under  Rule  452,  is  therefore  not,  as  formerly,  con-  ^^order 
fined  to  cases  where  parties  to  the  action  admit  the  possession  of  such  production 
documents.     Where  the  admission   is  made  by  an  officer  of  a  cor- 
poration, the  Master,  and  Examiner,  has  now  power  to  make  the 
order,   and  an   application  in  Chambers   is  not  necessary:   see  Rule 

463.  In  the  case  of  an  officer  of  a  corporation  it  would  seem  that  an 
order  for  production  of  documents  can  only  be  made  of  such  as  he 
admits    are    in    his    custody    or    power,     and    not    of    any    which 
are  in    the   custody    or    power    of    some    other    officer.      Production 
may   be  obtained   under   an   order  of   course,    as   provided   by  Rul& 

464.  The  provisions    of    Rule  452   are  intended   to   meet  the   case 
of  any  one  exaniinable  under  Rules  439-441,  who  on  his  examination 
admits  that  he  has  material  documents  which  he  has  not  produced, 
the  examination  may  be  adjourned  for  the  purpose  of  enabling  the 
examinant  to   comply    with    the   Master's   or   Examiner's   order   for 
production:  Comstock  v.  Harris,  12  P.  R.  17. 

A  person  examined  under  Rule  485  may  also  be  ordered  by  the 
Examiner  to  produce  documents  by  virtue  of  this  Rule:  Orpen  v. 
Kerr,  11  P.  R.  128. 

The  question  as  to  the  liability  to  produce  any  documents  referred 
to  in  a  subpoena  duces  tecum  to  any  person  being  examined  should 
ordinarily  be  raised  before  the  Examiner,  and  not  by  motion  to  set 
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Rules          aside  the  subpoena:    Alexander  v.  Irondale,  etc.,  Ry.,   18   P.   R.  20; 
453,  454.      Steele  v.  Savory,  W.  N.  1891,  195,  is  only  to  be  followed  in  excep- 
tional cases:  J6. 

Master's          453.   The  direction  of  the  officer  shall  be  subiect  to 

and  Exam-  ..  11  .  „  i        i  •     -\ 

iner'sor-  appeal;  and  he  shall  upon  request  certify  under  his  hand 
production  the  question  raised  and  the  direction  made  thereon.  Con. 
appealable  ifok  498. 

Taken  from  Chy.  O.  148. 

There  is  no  Rule  specially  regulating  appeals  from  Special  Exam- 
iners, but  the  convenient  mode  of  appeal  would  be  by  analogy  to 
Rule  767. 

As  to  documents  privileged  from  production,  see  notes  to  Rule  407. 


1-      454.   Anyone  refusing  or  neglecting  to  attend  at  the 
fusing  to    time  and  place  appointed  for  his  examination,  or  refusing 

attend  or  -,  ,        £    ,  ,  .  c 

answer,  etc  to  be  sworn  or  to  answer  any  lawiul  question  put  to  him 
by  the  examiner  or  by  any  party  entitled  so  to  do,  or  his 
counsel,  solicitor  or  solicitor's  clerk,  shall  be  deemed  guilty 
of  a  contempt  of  Court  and  proceedings  may  be  forthwith 
had  by  attachment.  He  shall  also  be  liable,  if  a  plaintiff, 
to  have  his  action  dismissed;  and  if  a  defendant,  to  have 
his  defence,  if  any,  struck  out,  and  to  be  placed  in  the  same 
position  as  if  he  had  not  defended;  and  the  party  examin- 
ing may  apply  to  the  Court  or  a  Judge  for  an  order  to  that 
effect,  and  an  order  may  be  made  accordingly.  Con.  Rules 
499,  648. 

Based  on  R.  S.  O.  1877,  c.  50,  s.  162;  Chy.  O.  144. 

This  Rule  is  confined  to  three  classes  of  cases  (1)  refusal  or  neglect 
to  attend  for  examination,  (2)  refusal  to  be  sworn,  (3)  refusal  to 
answer  lawful  questions,  and  it  renders  a  wilfully  disobedient  de- 
fendant liable  to  have  his  defence  struck  out:  Haign  v.  Haigh,  31  Ch. 
D.  478;  and  a  disobedient  plaintiff  to  have  his  action  dismissed: 
Republic*  of  Liberia  v.  Imperial  Bank,  L.  R.  9  Chy.  569;  S.  C.,  as 
Republic  of  Liberia  v.  Roye,  1  App.  Cas.  139;  Dunn  v.  McLean,  6  P. 
R.  156;  Dauvillier  v.  Myers,  W.  N.  1883,  58. 

By  Rule  473  a  party  failing  to  comply  with  an  order  for  produc- 
tion, or  inspection  of  documents,  is  liable  to  similar  penalties. 

This  Rule  does  not  apply  to  cases  of  disobedience  of  a  notice  to 
produce  for  inspection  under  Rule  469:  see  Merchants  Bank  v.  Pierson, 
8  P.  R.  123;  an  order  under  Rule  471  Trpigt  first  KK'ntd-ainod 

The  party  or  person  must  have  been  regularly  subprenaed:  Mc- 
Murraii  v.  G.  T.  Ry.  Go.,  3  Chy.  Ch.  130,  and  paid  his  witness  fees: 
Bolkow  v.  Foster,  1  P.  R.  388,  or  no  order  can  be  made  against  him: 
McLean  v.  Bruce,  12  P.  R.  602. 

A  motion  to  strike  out  defence  or  to  dismiss  the  action,  is  not 
the  proper  course,  where  default  has  been  made  by  an  officer  of  a 
company  or  corporation  in  attending  for  examination.  The  remedy 
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fis  to  commit  the  defaulting  officer:  Hfltfgero-to  y,  n    T    1%tt___rin     13  P.  Rule  454. 
R.   132;    Central  Press  Association  v.  American  Press  Association,   13 
(p.  R.  353. 

Motion  to  Commit  for  ContemptT^It  nas  been  held  that  pro- Committal 
ceedings  to  attach  must  be  taken  before  the  Court,  and  not  before  a  " 

Judge  in  Chambers:  Merchants  Bank  v.  Pierson,  8  P.  R.  123;  but 
this  decision  does  not  seem  in  practice  to  have  been  adhered  to  in 
-cases  under  this  Rule.  (In  other  cases  of  contempt,  see  Southwicto  v. 
Hare,  15  P.  R.  331.)  The  motion  is  made  to  a  Judge  in  Chambers  in  a 
case  of  non-compliance  with  a  prcccipe  order,  or  an  order  in  chambers; 
and  an  application  to  the  Court  is  necessary  in  case  of  breach  of  an 
order  of  the  Court:  see  Klein  v.  Union  Ins.  Co.,  3  C.  L.  T.  601,  and 
note  to  Rule  366. 

The  Master  in  Chambers  cannot  entertain  applications  to  commit 
for  non-production:  Rule  42;  Keefe  v.  Ward,  9  P.  R.  220;  18  C.  L.  J. 
166;  2  C.  L.  T.  260;  neither  can  a  Local  Judge  under  Rule  45;  or  a 
Local  Master:  Rule  49;  but  semble,  a  Local  Judge  may  do  so  when 
acting  under  Rule  47. 

I  The  defaulting  party  is  entitled  to  notice  of  motion  to  strike 
•out  defence  or  to  dismiss  the  action,  and  the  defaulting  party 
or  person  to  notice  of  motion  to  commit:  Rule i  855 ;  and  it  would 
seem  that  a  notice  to  commit  should  be  personally  served:  Mann  v. 
Perry,  44  L.  T.  248;  50  L.  J.  Chy.  251;  Weir  v.  Matheson,  1  Chy. 
Ch.  244;  Nelson  v.  Worssam,  W.  N.  1890,  216;  Mander  v.  Falcke,  1891, 
3  Ch.  488;  64  L.  T.  791;  except  where  every  reasonable  effort  to 
•effect  personal  service  has  failed,  in  which  case  an  order  for  sub- 
stituted service  may  be  made:  /&.,  and  S.  C.  65%  L.  T.  454;  and 
see  Rule  474,  in  the  case  of  default  in  production  pursuant  to  an 
order  to  produce  and  in  certain  other  cases.  Two  days'  notice  would 
seem  to  be  sufficient  in  all  cases:  Rule  348. 

In  Re  Evans,  1893,  1  Ch.  252;  68  L.  T.  271,  the  Court  refused  to  set 
aside  an  order  for  attachment  founded  on  a  notice  of  motion  which 
had  not  been  personally  served,  holding  that  the  irregularity  may  be 
condoned  if  the  Court  sees  fit:  but  in  Taylor  v.  Roe,  3  R.  259;  68 
L.  T.  213,  Kekewich,  J.,  held  that  an  irregularity  will  not  be  con- 
doned on  motions  affecting  the  liberty  of  the  subject  where  the  op- 
posite party  appears  and  takes  the  objection. 

A  person  committed  for  default  in  attending  to  be  examined  is  not 
entitled  to  a  habeas  corpus:  Re  Anderson  v.  Vanstone,  16  P.  R.  243. 

See  further  as  to  motions  to  attach,  notes  to  Rules  854,  855. 

As  to  motions  to  commit  for  unsatisfactory  answers,  see  Smith  v. 
Greey,  4  C.  L.  T.  589. 

An  objection  to  answer  incriminating  questions  should  be  taken 
by  the  witness,  but  the  privilege  may  be  claimed  on  a  motion  to  com- 
mit, though  not  claimed  before  the  Examiner:  Hall  v.  Gowanlock, 
12  P.  R.  604.  The  penal  provisions  of  13  Eliz.,  c.  5,  do  not  afford 
any  ground  for  refusing  to  answer  questions  put  regarding  a  fraudu- 
lent transaction:  Dunsford  v.  Carlisle,  10  P.  R.  449. 

Dismissal  of  Action  or  Striking  out  of  Defence.— In 
another  opportunity  to  obey  will  be  given  on  terms,  but  wfiere  theor  striking 
action  is  unmeritorious  the  plaintiff  may  be  refused  this  indulgence  out  de- 
and  the  action  may  be  dismissed:   Denham  v.  Oooch,  13  P.  R.  344.         fence. 

Where  the  plaintiffs  were  husband  and  wife,  and  the  wife  complied 
with  an  order  for  production,  but  the  husband  absconded  without 
complying,  Hall,  V.C.,  refused  to  dismiss  the  action:  Hartley  v. 
Owen,  W.  N.  1876,  193;  34  L.  T.  752. 
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Rule  454.  For  other  cases  in  which  the  power  has  been  exercised:  see  Eyre 
v.  Hughes,  25  W.  R.  528;  and  Rep.  of  Liberia  v.  Roye,  1  App.  Cas.  139. 
In  the  last  case  it  was  held  that  where  any  step  ought  to  be  taken 
in  a  cause,  which  in  the  judgment  of  the  Court  was  necessary  to 
facilitate  the  decision  of  the  cause,  and  default  had  been  made,  the 
former  Court  of  Chancery  had  power,  if  the  party  in  default  was  the 
plaintiff,  to  dismiss  the  bill:  see  also  Fraser  v.  Burrows,  2  Q.  B. 
D.  624. 

Compliance  was  held  excused  by  illness:  Lord  Cardwell  v.  Tomlin- 
son,  33  W.  R.  814;  52  L.  T.  746. 

Other  re-  Other  Remedies. — On  a  motion  to  commit  for  non-production 
defatflt.  °r  of  books,  etc.,  pursuant  to  a  subpoena  duces  tecum  on  an  examination 
for  discovery,  it  was  held  that  the  proper  course  was  to  get  the 
examiner  to  direct  what  should  be  produced,  and  to  adjourn  the  exam- 
ination for  procuring  the  documents:  Lavery  v.  Wolfe,  10  P.  R.  488; 
Comstock  v.  Harris,  12  P.  R.  17. 

Where  the  defendant  did  not  appear  nor  deliver  any  statement  ot 
defence  after  being  served  with  a  statement  of  claim,  and  a  summons 
for  him  to  attend  to  be  examined  touching  the  matters  in  question 
(delivering  up  to  plaintiff  of  books  and  documents  in  his  possession) 
was  likewise  disregarded;  it  was  held,  that,  notwithstanding  that  he 
was  a  party  to  the  action,  he  must  be  considered  as  being  sum- 
moned as  a  witness,  and  must  be  dealt  with  accordingly,  and  that 
his  disobedience  was  not  disobedience  of  an  order  of  Court.  An 
order  was  therefore  made  under  Bng.  Rule  of  1883,  No.  495  (not 
adopted  in  Ontario),  for  his  attendance  for  examination  at  his  own 
expense,  for  disobedience  of  which  an  attachment  might  issue: 
Powell  v.  Nivett,  55  L.  T.  728. 

The  question  whether  or  not  the  person  or  party  alleged  to  be  in 
default  is  really  so  may  be  tested  by  moving  to  compel  him  to  attend 
again  at  his  own  expense,  and  submit  to  examination,  or  in  default 
that  the  action  be  dismissed  or  defence  struck  out.  Where  such  an 
order  has  been  obtained  and  disobeyed,  the  motion  to  dismiss  or 
strike  out  defence  may  perhaps  be  made  ex  parte:  Dunn  v.  McLean ,. 
6  P.  R.  156;  but  see  Hollander  v.  Ffoulkes,  16  P.  R.  225. 

Upon  failure  of  a  plaintiff  to  attend  for  examination,  the  action 
may  be  stayed  for  a  definite  time,  to  enable  him  to  attend,  but  not 
indefinitely:  Comstock  v.  Harris,  12  P.  R.  17. 

A  party  who  has  been  ordered  to  attend  for  further  examination, 
after  a  refusal  to  answer  questions,  is  in  contempt  if  he  does  not  so* 
attend,  but  that  is  not  a  bar  to  his  appealing  from  the  order:  Mc- 
Gregor v.  McDonald,  11  P.  R.  518. 

Bestoring  Restoring  Action,  etc. — Where  an  action  has  been  dismissed  it 
action  dis-  wni  not  be  restored,  unless,  perhaps,  where  the  claim  would  otherwise 
non-pro-°r  ^e  barred  by  the  dismissal,  e.g.,  by  the  Statute  of  Limitations:  Dunn 
duction.  v.  McLean _  6  P.  R.  156;  and  see  Hodgson  v.  Paxton,  2  Chy.  Ch.  398. 

Bank  of  Montreal  v.  Wilson,  2  Chy.  Ch.  117;  Davy  v.  Davy,  2  Chy.  Ch. 

23;  nor  where  the  defence  has  been  struck  out,  and  judgment  signed,. 

will  the  judgment  be  set  aside:  Haigh  v.  Haigh,  31  Ch.  D.  478. 

Miscellaneous. — It  is  not  imperative  on  the  Court  to  act  under 
this  Rule:  Kennedy  v.  Lyell,  W.  N.  1882,  137.  It  was  said  in  one  case 
that  the  Rule  is  a  penal  one,  and  only  to  be  acted  on  in  last  resort: 
Lush,  J.,  in  Twycross  v.  Grant,  W.  N.  1875,  201,  229;  1  Charl.  Ch. 
Ca.  115;  see  Fisher  v.  Hughes,  25  W.  R.  528;  Pike  v.  Keene,  24  W.  R. 
322;  35  L.  T.  341. 
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455.   If  any  one  under  examination  objects  to  anyRule456- 
question  put  to  him,  the  question  and  the  (a)  objection  of  toques?0 
the  witness  thereto  shall  be  taken  down  by  the  examiner  tions- 
and  transmitted  by  him  to  the  office  of  the  Court  where 
the  pleadings  are  filed,  to  be  there  filed;  and  the  validity  of 
such  objection  shall  be  decided  by  the  Court  or  a  Judge; 
and  the  costs  of  and  occasioned  by  such  objection  shall  be 
in  the  discretion  of  the  Court  or  Judge.     Con.  Kule  500. 

Compare  Eng.  (1883)  R.  496,  which  is  to  the  same  effect. 

The  former  Con.  Rule  500  had  at  (a)  the  words  "  demurrer  or," 
following  in  that  respect  R.  S.  O.  1877,  c.  50,  s.  103.  Any  old 
practice  by  which  a  demurrer  by  the  witness  was  authorized,  (see 
Dan.  Pr.,  6th  ed.,  659),  is  now  abolished. 

Disclosure  on  Examination. — A  party  has  the  right  to  examine  Scope  of 
for  discovery,  not  only  for  the  purpose  of  obtaining  information 
the  opposite  party  as  to  material  facts  which  are  not  within  his  own 
knowledge,  and  are  within  the  knowledge  of  the  opposite  party,  but 
also  for  the  purpose  of  obtaining  from  the  opposite  party  admissions 
which  will  make  it  unnecessary  for  him  to  enter  into  evidence  of  the 
facts  admitted:  Atty.-Gen.  v.  Oaskill,  20  Ch.  D.  519;  Hellicr  v.  Ellis, 
W.  N.  1884,  9;  see  Colter  v.  McPherson,  12  P.  R.  630;  Humphries  v. 
Taj/lor  Drug  Co.,  39  Ch.  D.  693.  But  the  examination  will  be,  as  far 
as  possible,  confined  to  matters  relevant  to  what  is  raised  by_  the 
pleadings:  Atty.-G&ii.  v.  N.  Metropolitan  Tramways,  1892  3  Ch.  70;  67  L. 
T.  283;  Dickson  v.  Covert,  2  Chy.  Ch.  242;  Nicholl  v.  Elliott,  3  Gr.  536; 
Proctor  v.  Grant,  9  Gr.  31;  though  a  fair  amount  of  latitude  must 
be  allowed:  Mack  v.  Dobie,  14  P.  R.  465,  and  matters  germane  to  what 
is  strictly  raised  by  the  pleadings  may  be  inquired  into  in  viev/  of 
the  right  to  amend,  information  for  which  purpose  is  one  of  the 
objects  of  examination  for  discovery:  see  McGillivray  v.  McGonkey, 
6  P.  R.  56.  It  is  improper  to  examine  generally  as  upon  a  cross- 
examination  of  a  witness:  see  Kennedy  v.  Dodson,  1895,  1  Ch.  334. 

Examination  for  discovery  in  support  of  a  defence  which  was  bad 
in  law.  was  not  allowed  in  Rogers  v.  Lambert,  24  Q.  B.  D.  573";  62 
L.  T.  694. 

Questions  which  only  go  to  impeach  the  credit  of  the  party 
examined  are  not  admissible:  Mack  v.  Dobie,  14  P.  R.  465. 

As  to  the  extent  to  which  plaintiff  may  examine  defendant  for 
discovery  in  an  action  for  infringement  of  a  patent,  where  the  de- 
fendant claims  to  use  a  secret  process,  see  Ashworth  v.  Roberts,  45 
Ch.  D.  623. 

A  plaintiff  was  held  entitled  to  examine  a  married  woman  us  to 
the  estate  possessed  by  her  at  the  time  of  the  contract,  that  being, 
as  the  law  then  stood,  a  matter  the  plaintiff  must  prove:  Kennedy  v. 
Bowes,  1]  C.  L.  T.  281;  Smith  v.  Berg,  36  L.  T.  471;  and  see  Bursill 
v.  Tanner,  16  Q.  B.  D.  1. 

An  executor  pleading  plene  administravit  was  held  bound  to  dis- 
close particulars  of  the  real  and  personal  estate:  St.  George  v.  Stt 
George,  19  L.  R.  Ir.  225. 

There  is  no  distinction  as  regards  the  right  to  discovery  between  Action  to 
actions  for   recovery  of  land   and  other  actions;   and   a  plaintiff   i 
therefore  entitled  to  discovery  as  to  all  matters  relevant  to  his  own, 
J.A.— 40 
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Rule  455.  and  not  exclusively  to  the  defendant's  case:  Lyell  v.  Kennedy,  8  App. 
Cas.  217;  Daniel  v.  Ford,  W.  N.  1883,  27,  52.  This  is  not  a  new 
right,  however;  the  right  to  discovery  is  unaffected  by  The  Judica- 
ture Act,  Ib.,  and  Hunnmg  v.  Williamson,  10  Q.  B.  D.  459,  462. 

Libel.  In  an  action  for  libel  of  the  plaintiffs  in  the  way  of  their  trade, 

where  no  special  damage  is  alleged,  but  only  general  diminution  of 
profits,  discovery  as  to  the  amount  of  diminution,  and  how  it  was 
made  out,  was  held  to  be  relevant:  Blatchford,  v.  Green,  14  P.  R.  424. 
In  an  action  against  a  newspaper  for  libel  a  defendant  cannot  be 
required  to  disclose  the  source  of  his  information:  Parnell  v.  Walter, 
24  Q.  B.  D.  441;  62  L.  T.  75;  Blanc  v.  Burrows,  12  Times,  521;  and 
see  Ridgeway  v.  Smith,  6  Times,  275;  Hope  v.  Brash,  1897,  2  Q.  B.  188; 
nor  can  a  well  established  newspaper  sued  for  libel  be  required  to 
disclose  the  number  of  its  circulation:  Whittaker  v.  Scarboro'  Post, 
1896,  2  Q.  B.  148;  74  L.  T.  753,  overruling  Parnell  v.  Walter,  supra, 
on  that  point. 

As  to  objections  to  answer  questions  tending  to  disclose  evidence: 
see  Eade  v.  Javobs,  3  Ex.  D.  335;  Atty.-Gen.  v.  Gaskill,  20  Ch.  D.  539; 
Benbow  v.  Low,  16  Ch.  D.  93;  Bray  on  Discovery,  445. 
nesses.  A  party  on  examination  for  discovery  need  not  disclose  the  names 

of  his  witnesses:  see  McColla  v.  Jones,  4  Times,  12;  Marriott  v. 
Chamberlain,  17  Q.  B.  D.  154;  54  L.  T.  714;  though  he  cannot  object 
to  disclose  a  material  fact  only  for  the  reason  that  names  of  witnesses 
will  thereby  necessarily  be  disclosed:  Ib. ;  Johns  v.  James,  13  Ch.  D. 
370;  Humphries  v.  Taylor,  39  Ch.  D.  693;  Birch  v.  Mather,  22  Ch.  D. 
629;  Hall  v.  Liardet,  W.  N.  •  1883,  175;  Marshall  v.  Metropolitan,  7 
Times,  49. 

Where  a  solicitor's  objection  to  questions  is  overruled  by  the 
Examiner,  he  cannot  put  an  end  to  the  examination  by  withdrawing, 
and  the  examination  if  proceeded  with  will  be  regular,  and  will  not 
be  struck  out,  though  taken  after  he  has  withdrawn:  Connolly  v. 
Murrell,  14  P.  R.  187,  270. 


Disclosure 
of  evidence 


Privilege 
generally. 


Privilege  on  Examination.  —  The  general  rules  as  to  privilege 
in  evidence  apply  in  examinations  for  discovery,  and  in  the  produc- 
tion and  inspection  of  documents:  see  notes  to  Rules  455  and  467. 

Tho  plaintiff  is  entitled  to  examine  in  order  to  ascertain  what  title 
the  defendant  is  setting  up  against  him.  This  does  not  come  within 
the  ground  of  privilege:  Cayley  v.  Sandycroft,  33  W.  R.  577. 

A  husband  or  wife  may  under  R.  S.  O.  c.  73,  s.  8,  refuse  to  disclose 
communications  made  by  the  other  of  them  during  marriage:  Con- 
nolly v.  Murrell,  14  P.  R.  187,  270. 

As  to  objections  to  answers  as  tending  to  criminate,  see  note  to 
Rule  455. 

As  to  objections  on  the  ground  of  disclosing  the  names  of  witnesses, 
see  supra. 

"Where  interrogatories  under  the  English  practice  were  administered 
to  the  guardian  ad  litem  of  a  lunatic  defendant,  it  was  held  that  he 
need  not  answer  them,  as  he  was  not  a  party  and  not  called  upon  to 
make  admissions  against  defendant's  interest:  Ingram  v.  Little,  W. 
N.  1883,  124. 

Where  knowledge  which  might  have  been  obtained  by  inquiry,  is 
contained  in  reports  which  are  privileged,  the  information  so  obtained 
is  privileged:  London,  Tilbury  &  Southend!  Ry.  Co.  v.  Kirk,  51  L. 
T.  599. 
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As  to  the  circumstances  under  which  police  officers  can  be  com-  Rule  456. 
pelled  to  disclose  the  source  of  information  under  which  they  have 
done   an   act   for    which    the    action    is    brought,    see    Humphrey   v. 
Archibald,  21  Ont.  553;  20  Ont.  App.  267. 

Criminating  Questions.  —  A  party  may  object  to  answer  ques-  Answers 
tions,  tending  to  criminate  the  party  under  examination,  or  the  criminate* 
husband,  or  wife,  of  such  party:  Fisher  v.  Owen,  8  Ch.  D.  645;  All- 
Vwscn  v.  Labo-uchere,  3  Q.  B.  D.  654;  Alabaster  v.  Harness,  70  L.  T. 
375;  Mitchell  v.  Little,  10  P.  R.  265;  Jones  v.  Gallon,  9  P.  R.  296. 
The  objection  must  be  made  on  oath:  Webb  v.  East,  5  Ex.  D.  23; 
Power  v.  Ellis,  6  S.  C.  R.  2;  Redfern  v.  Redfern,  39  W.  R.  212;  D'lvry 
v.  World,  17  P.  R.  387;  but  if  not  claimed  before  the  Examiner  the 
privilege,  it  seems,  may  still  be  claimed  on  a  motion  to  commit:  Hall 
v.  Gowanlock,  12  P.  R.  204.  It  is  sufficient  if  the  person  swears  that 
the  answer  to  the  question  '  might  '  tend  to  criminate  him:  Lamb  v. 
Munster,  10  Q.  B.  D.  110.  That  another  person  may  be  exposed 
to  an  action,  is  not  a  ground  for  refusing  to  answer:  Tetley  v.  Easton, 
25  L.  J.  C.  P.  293;  but  an  officer  of  a  corporation  may  claim  the 
privilege  on  the  ground  that  the  corporation  may  be  exposed  to  a 
criminal  prosecution:  D'lvry  v.  World,  17  P.  R.  387. 

See  also  R.  S.  O.  c.  73,  s.  5. 

The  protection  is  against  answering  not  only  a  question  that  has  a 
direct  tendency  to  criminate  the  person  or  corporation,  but  also  one 
that  forms  a  step  towards  doing  so;  the  person,  however,  or  in  the 
case  of  a  corporation,  an  officer,  must  pledge  his  oath  to  his  belief 
that  such  would  or  might  be  the  effect  of  the  answer,  and  to 
entitle  him  to  the  privilege  of  silence,  the  Court  must  see  from  the 
circumstances  of  the  case,  and  the  nature  of  the  evidence  which  the 
witness  is  called  to  give,  that  his  belief  is  likely  to  be  well  founded: 
D'lvry  v.  World,  17  P.  R.  387. 

Where  in  an  action  on  promissory  notes  defendant  pleaded  that 
plaintiff  and  others  had  conspired  to  harass  defendants,  and  lessen 
trade  competition,  contrary  to  52  V.  c.  41  (D.),  s.  1  (c),  and  had 
procured  holders  of  notes  to  transfer  them  to  the  plaintiff,  who 
was  suing  as  trustee,  plaintiff  was  held  not  entitled  to  refuse  to 
answer  as  to  the  names  of  his  cestuis  que  trustent,  on  the  ground 
that  the  answer  would  tend  to  criminate  him:  Mills  v.  Mercer,  15 
P.  R.  276. 

As  to  actions  for  breach  of  promise  of  marriage  and  proceedings 
in  consequence  of  adultery,  see  R.  S.  O.  c.  73,  ss.  6  and  7,  and  notes 
preceding  Rule  439,  supra,  pp.  608-9. 

It  was  at  first  thought  that  answers  given  under  such  circum- 
stances are  not,  under  The  Canada  Evidence  Act,  1893,  56  V.  c.  31 
(D.),  admissible  against  the  person  examined  in  any  criminal  pro- 
ceedings, except  a  prosecution  for  perjury  in  giving  such  evidence. 
and  the  old  rule  exonerating  a  party  from  giving  such  evidence  was 
therefore  thought  to  be  in  effect  abrogated:  see  Weiser  v.  Heintzman, 
15  P.  R.  258;  but  an  appeal  (S.  C.,  15  P.  R.  407),  it  was  held  that 
the  Dominion  Act  had  not  altered  the  practice  in  civil  proceedings. 

456.  (1)  Subject  to  Kules  457  and  458,  the  depositions  gS^ 
on  an  oral  examination  as  aforesaid  shall  be  taken  down  to  *>«  taken 
in  writing  by  the  examiner  in  the  form  of  a  narrative,  ex- 
pressed  in  the  first  person;  and  when  completed  shall  be 
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Rules        read  over  to  the  person  examined,  and  shall  be  signed  by 
457-459.     kim  in  the  presence  of  the  parties,  or  such  of  them  as  may 
think  fit  to  attend. 

signing  ae-      (2)  Where  any  one  examined  refuses  or  is  unable  to- 
sign  the  depositions,  then  the  examiner  shall  sign  the  same. 


^he  examiner  may  upon  every  examination  state 
questions,  any  special  matter  to  the  Court  if  he  thinks  fit.  He  may 
in  'his  discretion  take  down  any  particular  question  or  an- 
swer, and  he  shall  upon  request  note  upon  the  depositions 
any  question  objected  to  and  his  ruling  thereon.  Con, 
Rule  501. 

Examhm-       457.  Where  an  examination  (a)  before  or  otherwise  than 

be  taSSfin  at  the  trial,  if  the  examining  party  desires  to  have  such 

shorthand.  examinatiOn  taken  in  shorthand,  he  shall,  unless  otherwise 

ordered  by  the  Court  or  a  Judge,  be  entitled  to  have  it  so 

taken  at  the  place  of  examination  [by  the  examiner  or  by 

a  shorthand  writer  approved  and  duly  sworn  by  him]. 

Eules  23  June,  1894,  1335. 

The  words  in  brackets  were  new  in  the  Rule  335  of  1894.    For  the- 
previous  practice,  see  Bradt  v.  Bradt,  13  P.  R.  271. 

(a)  The  words  "  is  had  or  taken,"  or  some  equivalent  words,  seem 
wanting  here. 

Examina-        458.  —  (1)  Where  in  shorthand,  the  examination  may 

to°be'      F  be  taken  down  by  question  and  answer;  and  unless  other- 

shorthand.  wige  ordered  it  shall  not  be  necessary  for  the  depositions 

to  be  read  over  to,  or  signed  by,  the  person  examined,  un- 

less the  Judge  so  directs  where  the  examination  is  taken 

before  a  Judge,  or  in  other  cases  unless  any  of  the  parties- 

so  desires. 

certified  (2)  A  copy  of  the  depositions  so  taken,  certified  by  the 
have  effect  person  taking  the  same  as  correct,  and  if  such  person  be 
depo-gmal  not  tne  examiner,  also  signed  by  the  examiner,  shall  for  all 
sitions.  purposes  have  the  same  effect  as  the  original  depositions 
in  ordinary  cases.  Eules  23  June,  1894,  1336. 

Where  an  error  has  been  made  by  the  shorthand-writer  in  trans- 
cribing his  notes  the  Court  may  allow  the  transcript  to  be  taken. 
off  the  files  for  correction:  see  The  Knutsford,  1891,  1  P.  219;  64  L. 
T.  352. 

5oS?tobe      45°-    The  depositions  ^taken  by  the  examiner  shall,  at 

returned    the  request  of  any  party  interested  and  upon  payment  of 

irt'    his  fees,  be  returned  to  and  kept  in  the  oifice  of  the  Court; 
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in  which  the  proceedings  are  carried  on;  and  office  copies 
of  such  depositions  may  be  given  out,  and  the  examina-  Offlce 
tions  and  depositions  certified  under  the  hand  of  the  Judge  '< 
or  other  officer  or  person  taking  the  same,  or  a  copy  thereoi 
certified  under  the  hand  of  the  proper  officer,  shall,  with- 
out proof  of  the  signature,  be  received  and  read  in  evi- 
dence, saving  all  just  exceptions.     Con.  Kule  504. 

Taken  from  R.  S.  O.  1877,  c.  50,  s.  165. 

"  Saving  all  just  Exceptions."—  This  Rule  does  not  make  the  de- 
positions of  a  party,  or  of  an  officer  of  a  corporation,  admissible  in 
evidence,  otherwise  than  as  provided  in  Rule  461. 


460.  The  person  taking  an  examination  may,  and  if 
need  be  shall,  make  a  special  report  to  the  Court  in  which 
proceedings  are  pending,  touching  such  examination  and  the  court 
the  conduct  or  absence  of  any  person;  and  the  Court  may 
institute  such  proceedings  and  make  such  order  upon  such 
report  as  justice  may  require,  and  as  may  be  instituted  and 
made  in  any  case  of  contempt  of  the  Court.     Con.  Eule 

505. 

Taken  from  R.  S.  O.  1877,  c.  50,  s.  166. 

461.  (1)  Any  party  may,  at  the  trial  of  an  action  o 
issue,  use  in  evidence  any  part  of  the  examination  of  the  may  be 

•  i  ITI  ni  i  i     1         j*  evidence 

opposite  party;  but  the  Judge  may  look  at  the  whole  oi 
the  examination,  and  if  he  is  of  opinion  that  any  other 
part  is  so  connected  with  the  part  to  be  so  used  that  the  last 
mentioned  part  ought  not  to  be  used  without  such  other 
part,  he  may  direct  such  other  part  to  be  put  in  evidence. 
Con.  Eule  506. 

Compare  Eng.  (1883)    R.  366,  which  is  in  substance  the  same. 

In  the  Court  of  Chancery  of  this  Province,  and  in  the  Common 
Law  Courts  of  both  England  and  Ontario,  a  party  could  use  no  part 
of  the  examination  of  his  opponent  without  using  the  whole.  The 
consequence  was  that  one  of  the  great  uses  -of  an  examination  of  a 
party,  viz.,  the  saving  of  expense  by  proving  by  admission  the  facts 
not  really  in  dispute,  was  prevented;  as  such  admissions  in  the  exam- 
ination often  stood  side  by  side  with  other  statements  which  the 
examining  party  could  not  safely  make  part  of  his  case. 

See  Lyell  v.  Kennedy,  50  L.  T.  at  p.  734,  in  which  under  the  corres- 
ponding English  Rule  it  was  said  that  when  an  admission  is  read, 
every  thing  ought  to  be  read  which  is  fairly  connected  with  that  ad- 
mission. 

Where  the  plaintiff,  without  objection,  put  in  the  defendant's  de- 
positions and  referred  to  certain  parts,  and  the  Judge  in  charging  the 
jury  referred  to  other  parts,  it  was  held  that  he  could  properly  do  so, 
as  the  whole  depositions  had  been  put  in  evidence:  Dougall  v.  Staple- 
ton.  12  Ont.  206. 

See  also  note  to  clause  (3),  infra. 
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Rule  462.       (2)  Where  an  officer  of  a  corporation  lias  been  examined 
under  Kule  439,  the  whole  or  any  part  of  the  examination 
Ji    may  ^e  used  as  evidence  by  any  party  adverse  in  interest 
to  the  corporation,  and  shall  be  evidence  accordingly;  but, 
Jit  I*}  0*  in  the  case  of  a  part  only  being  used,  the  corporation  may 
$  .    put  in  as  explanatory,  any  other  part  of  the  examination 

\LuL.  1 11*'  which  is  so  connected  with  the  part  to  be  so  used  that  the 
last  mentioned  part  ought  not  to  be  used  without  such*  ex- 
planatory part,  or  may  use  the  remainder  of  the  examina- 
tion of  the  officer,,  as  evidence  on  the  part  of  the  corpora- 
tion. New. 

(3)  Where  a  person  who  has  been  an  officer  of  a  corpora- 
tion has  been  examined  under  Rule  439,  the  whole  or  any 
part  of  the  examination  may,  by  leave  of  the  Judge,  be 
used  in  the  same  manner  as  in  the  preceding  clause  pro- 
/3V/.  vided  in  respect  to  the  examination  of  an  existing  officer 
of  a  corporation.  This  clause  shall  not  apply  to  the  case  of 
an  officer  who  has  been  dismissed  from  the  service  of  the 
corporation  before  service  of  the  appointment  for  the  ex- 
amination. New. 

The  provisions  of  this  Rule  supersede  the  former  conflicting  deci- 
sions in  regard  to  the  admissibility  of  the  depositions  of  an  officer  of 
a  corporation:  see  Union  Bank  v.  Starrs,  13  P.  R.  108;  ~Leitch  v.  G. 
T.  Ry.  Co.,  13  P.  R.  369;  Moxley  v.  Canada  Atlantic  Ry.  Co.,  15  S.  C. 
R.  145.  In  Leitch  v.  (/.  T.  Ry.  Co.,  supra,  it  was  said  that  the  deposi- 
tions were  not  admissible  against  the  corporation  unless  the  latter 
took  a  part  in  the  examination,  and  possibly  not  even  then.  This 
distinction  will  not  exist  under  the  present  Rule. 

The  effect  of  the  last  sentence  of  clause  (3)  would  appear  to  be, 
that  where  the  officer  examined  had  been  previously  dismissed  from 
the  service  of  the  corporation,  his  examination  is  not  evidence  against 
the  corporation,  and  a  Judge  has  no  power  to  give  leave  so  to  use  it. 

The  Rule  only  authorizes  the  examination  for  discovery  to  be  used 
as  evidence  where  it  is  that  of  "  the  opposite  party,"  or  that  of  an 
officer  of  a  corporation  which  is  a  party.  It  does  not  authorize  the 
use  of  the  examination  of  any  other  person  who  is  not  a  party,  as 
evidence  at  the  trial:  e.g.,  the  evidence  of  an  assignor  of  a  chose  in 
action  taken  under  Rule  441  will  not  be  usable  against  the  assignee, 
nor  will  the  examination  "  of  a  person  for  whose  benefit  "  an  action 
is  brought  or  defended,  taken  under  Rule  440,  be  usable  against  the 
actual  parties  to  the  action.  In  such  cases  the  examination  is  con- 
fined to  the  purposes  of  discovery  simply,  and  if  the  evidence  is 
required  at  the  trial,  the  person  must  be  called  and  examined  in  the 
same  way  as  any  other  witness. 

Medical  ex-  462.  In  any  action  brought  to  recover  damages  or  other 
fnacfion11  compensation  for  or  in  respect  of  bodily  injury  sustained 
S  bod?iyct  l>y  any  person,  the  Court  or  a  Judge  or  any  person  who  by 
injury.'  consent  of  parties,  or  otherwise,  has  power  to  fix  the 
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amount  of  such  damages  or  compensation,  may  order  that Rule  ***• 
the  person  in  respect  of  whose  injury  damages  or  com- 
pensation is  sought  shall  submit  to  be  examined  by  a  duly 
qualified  medical  practitioner  who  is  not  a  witness  on  either 
side,  and  may  make  such  order  respecting  such  examination 
land  the  costs  thereof  as  he  may  think  fit.     The  medical 
1  practitioner  named  in  such  order  shall  be  selected  by  the 
(Court  or  Judge  making  the  order,  and  may  afterwards  be 
a  witness  on  the  trial  unless  the  Judge  before  whom  the 
action  is  tried  otherwise  directs.    Kules  of  1st  Jan..  1896, 
1453. 

Taken  from  54  V.  c.  11  (O.). 

Formerly  the  examination  of  the  person  of  a  litigant  should  not  be 
ordered  for  the  purpose  of  discovery:  Reily  v.  Gity  of  London,  14  P. 
R.  171. 

This  Rule  does  not  authorize  the  putting  of  questions  by  the 
medical  practitioner  to  the  person  examined,  who  may  therefore 
refuse  to  answer  questions,  but  must  allow  himself  to  be  physically 
examined:  ^o^gf-y  n^^^aM  IP.  p.  R,.  49g}  541. 

In  a  Quebec  case  it  was  held  that  an  action  by  a  father,  in  his 
quality  of  tutor,  for  personal  injuries  suffered  by  his  minor  child, 
the  defendant,  before  pleading,  may  obtain  an  order  for  an  examina- 
tion of  the  child  by  a  physician:  McCoombe  v.  Phillips,  7  M.  L.  R. 
(S.  C.)  384. 

2.  PRODUCTION  AND  INSPECTION  OF  DOCUMENTS. 

463.     The  Court  or  a  Judge  at  any  time  pending  any  Discovery 
action  or  proceeding,  may  order  the  production  by  any  af 
party  thereto,  upon  oath,  of  such  of  the  documents  in  his  °J  Plead' 
possession  or  power  relating  to  any  matter  in  question  in 
such  action  or  proceeding,  as  the  Court  or  Judge  thinks 
right;  and  the  Court  may  deal  with  such  documents,  when 
produced,  in  such  manner  as  appears  just.    Con.  Rule  507. 

The  same  as  the  Eng.  (1883)  R.  356.  It  enables  the  Court  or 
Judge  to  order  production  at  any  time  during  the  pendency  of  the 
action  or  proceeding.  The  next  Rule  464,  enables  either  party,  after 
the  defence  is  delivered,  or,  when  the  application  is  on  behalf  of  a 
plaintiff,  after  the  time  for  delivering  the  defence  has  expired,  to 
obtain  an  order  of  course  for  this  purpose  upon  prcecipe. 

The  right  to  discovery  of  documents  is  not  enlarged  by  The  Judica- 
ture Act,  and  where  a  bill  of  discovery  would  not  formerly  lie,  dis- 
covery of  documents  cannot  now  be  had,  e.g.,  in  an  action  to  recover 
statutory  penalties:  see  Sunning  v.  Williamson,  and  other  cases  in 
the  note  preceding  Rule  439. 

The  present  Rule  will  only  be  applicable  where  the  ordinary  pro- 
cedure for  obtaining  production  under  Rule  464  will  not  meet  the 
justice  of  the  case. 
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464  In  England,  where  there  is  no  such  Rule  restricting  the  time  for 
the  order  to  produce,  and  the  order  is  made  on  special  application, 
the  current  of  decision  is  in  favour  of  not  allowing  a  plaintiff  dis- 
covery before  statement  of  claim,  nor  in  general  before  defence,  nor 
a  defendant  before  defence  delivered:  see  Cashin  v.  Craddvck,  2  Ch. 
D.  140;  Hancock  v.  Guerin,  4  Ex.  D.  3;  Webster  v.  Whetcall,  15  Ch.  D. 
120;  Mellor  v.  Thompson,  49  L.  T.  222;  but  the  Court  has  a  discretion 
to  direct  earlier  discovery  with  any  due  restrictions:  Edelston  v. 
Ru&sell,  57  L.  T.  927;  Henderson  v.  Underwriting  Assoc.,  1891,  1  Q. 
B.  557. 

Evidence  will  not  be  entered  into  on  a  motion  under  this  Rule,  but 
the  Court  will  form  its  conclusions  upon  the  pleadings  if  any,  or 
upon  any  proceedings  already  taken:  Downing  v.  Falmouth,  37  Ch. 
D.  234. 

Under  the  present  Rule  production  by  defendant  was  ordered, 
before  defence,  where  the  plaintiff  had  been  awarded  an  injunction 
restraining  the  sale  of  chattels,  and  had  been  put  on  terms  to  go 
down  to  trial  at  such  a  time  that  it  was  probable  that  the  case 
would  be  tried  before  production  could  be  obtained  in  the  ordinary 
way:  Coots  v.  Coots,  3  C.  L.  T.  314.  So  production  of  a  document 
was  ordered  to  enable  defendant  to  frame  his  defence:  Henderson  v. 
Underwriting  &  Agency  Association,  1891,  1  Q.  B.  D.  5157;  so  also  before 
statement  of  claim  to  enable  it  to  be  framed:  Maclean  v.  Barber,  etc., 
13  P.  R.  500.  So,  under  a  similar  Irish  Rule,  where  discovery  AV.-IS 
required  by  defendants  to  ascertain  what  damages  the  plaintiff  had 
sustained,  with  a  view  to  payment  of  money  into  Court:  McGaw  v. 
McDiarmid,  10  L.  R.  Ir.  376.  See  also  Jour>dain  v.  Palmer,  L.  R. 
1  Ex.  102;  Re  Suteliffe,  50  L.  J.  Chy.  574;  29  W.  R.  732;  17  C.  L.  J. 
367;  Whyte  v.  AJirens,  26  Ch.  D.  717.  ' 

Documents  taken  out  of  the  plaintiff's  possession  by  the  defendant 
on  leaving  the  plaintiff's  employment,  and  to  recover  which  the 
action  was  brought,  were  on  an  interlocutory  application  ordered  to 
be  delivered  up  to  the  plaintiff:  Whitwham  v.  Moss,  73  L.  T.  57. 

"Documents." — Under  this  term  "photographs"  are  included:  Fox 
v.  Sleeman,  17  P.  R.  492. 

Copies. — The  right  of  inspection  includes  the  right  to  have  or  take 
copies:  see  Pratt  v.  Pratt,  30  W.  R.  837;  47  L.  T.  249;  Mutter  v. 
Eastern,  38  Ch.  D.  92;  and  the  Court  has  jurisdiction  to  order  that 
the  opposite  party  be  at  liberty  to  take  copies  by  means  of  photo- 
graphs of  the  documents,  proper  safeguards  being  adopted  to  secure 
their  preservation:  Lewis  v.  Londesborough,  1893,  2  Q.  B.  191;  69  L. 
T.  353. 

produc'Son      464.    Any  party  may,  after  the  defence  is  delivered, 
of  docu-      or  a  plaintiff  may,  after  the  time  for  delivering  the  defence 

lilGUtS 

has  expired,  (a)  and  any  party  to  an  issue  may,  after  the 
issue  has  been  filed,  obtain  an  order  of  course  upon  prce- 
cipe,  directing  the  adverse  party  within  10  days  after  the 
service  thereof,  to  make  discovery  on  oath  of  the  docu- 
ments which  are  or  have  been  in  his  possession  or  power, 
relating  to  any  matters  in  question  in  the  action;  and  to 
produce  and  deposit  the  same  with  the  proper  officer  for 
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the  usual  purposes,  and  such  party  shall  make  discovery 
and  produce  and  deposit  the  documents  accordingly,  with- 
out further  notice.  Con.  Kule  508. 

Rule  464  varies  from  the  Eng.  (1883)  R.  354,  and  from  the  practice 
under  the  Common  Law  Procedure  Act,  but  agrees  substantially 
with  the  practice  in  Chancery  under  Chy.  O.  134.  The  English  Rule 
is  not  limited  as  this  Rule  is,  with  respect  to  the  time  of  obtaining 
the  order;  and  the  English  decisions  thereon,  such  as  Union  Bank  of 
London  v.  Manby,  13  Ch.  D.  239,  etc.,  will  therefore  not  apply  here. 
Nor  does  the  English  Rule  permit  the  order  to  be  obtained  on 
prcecipe,  but  requires  an  application,  though  not  necessarily  on 
affidavit,  which,  however,  the  Judge  may  require,  if  he  sees  fit: 
Johnson  v.  Smith,  36  L.  T.  741. 

On  a  special  application,  production  may  be  obtained  under  Rule 
463  from  "  any  party  "  and  at  any  stage:  see  notes  to  that  Rule. 

In  a  petition  of  right  the  Crown  is  entitled  to  discovery  of  docu- 
ments from  the  suppliant:  Tomline  v.  The  Queen,  4  Ex.  D.  252;  and 
in  an  action  by  the  Crown,  the  Crown  has  the  same  right  of  dis- 
covery against  the  defendant  as  one  subject  has  against  another: 
Atty.-Gen.  v.  Newcastle,  1897,  2  Q.  B.  384;  77  L.  T.  203.  The  defen- 
dant has  not  the  same  right  against  the  Crown,  though  as  a  rule 
the  Crown  gives  full  discovery  unless  the  public  interest  requires 
that  this  should  not  be  done:  16. 

Time  for  Production. — The  words  at  (a)  mean  that  as  each  de- 
fendant puts  in  his  defence,  or  the  time  for  doing  so  expires,  that 
defendant  becomes  liable  to  give,  and  entitled  to  obtain,  production. 

Issue. — Where  production  is  required  upon  an  issue,  the  officer 
with  whom  the  issue  is  filed  is  the  officer  to  issue  the  order:  see  Rule 
377. 

"  Adverse  Party."— The  Eng.  (1883)  R.  343,  not  adopted  by  the  From 
Ontario  Act,  provides  for  the  examination  of  the  "opposite  party  or 
parties  "  by  interrogatories;  and  it  has  been  held,  that  a  person  whom  may  be 
defendant,  by  his  counter-claim,  had  made  a  defendant,  was  notcomPelle(*- 
"  an  opposite  party "  as  between  him  and  the  plaintiff,  so  as  to 
entitle  him  to  examine  the  plaintiff  under  that  Rule:  Molloy  v. 
Kilby,  15  Ch.  D.  162;  but  see  The  Alcoy  &  Gandia  R,y.  v.  Oreewhill, 
74  L.  T.  345;  and  there  is  no  jurisdiction  under  the  English 
Rules  to  make  an  order  for  discovery,  except  as  between  op- 
posite parties:  Brown  v.  Watkim,  16  Q.  B.  D.  125;  see  Shaw  v. 
Smith,  18  Q.  B.  D.  193;  third  parties  may  become  in  the  position 
of  defendants  and  thus  be  under  the  Rule:  Eden  v.  Wear-dale,  35  Ch. 
D.  287.  The  Ontario  Rule  464  entitles  any  party  to  production  from 
"the  adverse  party":  and  Rule  439  enables  a  party  to  examine 
for  discovery  "  any  party  adverse  in  interest,"  and  it  is  probable 
that  production  may  be  obtained  under  this  Rule  from  any  party 
who  might  so  be  examined:  see  notes  to  Rule  439,  supra;  and 
Hamilton  v.  Nott,  L.  R.  16  Eq.  112;  Kennedy  v.  Wakefield,  39  L.  J. 
Chy.  827;  22  L.  T.  645;  18  W.  R.  884;  and  Brigham  v.  Bronson,  3 
C.  L.  T.  311,  where  a  defendant  obtained  production  from  a  co- 
defendant  adverse  in  interest. 

A  defendant  who  is  a  necessary  party  to  the  action  is  liable  to 
make  discovery  to  the  plaintiff,  though  no  relief  is  asked  against  him: 
Spokes  v.  The  Grosvenor  d  W.  E.  Ry.  T.  Hotel,  1897,  2  Q.  B.  124;  76  L. 
T.  679. 
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Rule  464.        Under  an  order  obtained  by  one  defendant,  other  defendants  can- 
not compel  production:  Seymour  v.  Longworth,  3  Chy.  .Ch.  112. 

aSda/vitto     Third   Party.— As   to   compelling  production    by   and    against    a 
be  made,     third  party:  see  Rule  465  and  notes. 

Affidavit. — Under  an  order  for  production  by  the  plaintiff,  the 
plaintiff  on  the  record  is  the  person  to  make  the  affidavit,  and  an 
affidavit  from  some  beneficial  plaintiff  is  not  a  compliance  with  the 
order:  Wilson  v.  Ruffalovich,  7  Q.  B.  D.  553. 


Infant  and 

lunatic 

plaintiffs. 


Where  a  plaintiff  of  unsound  mind  sues  by  a  next  friend,  the  de- 
fendant is  entitled  to  an  affidavit  of  documents  made  by  the  next 
friend,  or  by  some  one  acquainted  with  the  facts:  Traviss  v.  Bell,  8 
P.  R.  550;  and  in  the  case  of  an  infant,  see  Arnold  v.  Playter,  14  P. 
R.  399.  In  England,  Higginson  v.  Hall,  10  Ch.  D.  235,  to  the  same 
effect  wras  disapproved  of  in  Dyke  v.  Stephens,  30  Ch.  D.  189;  see  also 
Mayor  v.  Collins,  24  Q.  B.  D.  361.  A  motion  by  the  defendant  was 
granted,  that  the  next  friend  of  an  infant  plaintiff  might  be  ordered 
to  make  an  affidavit  in  reference  to  documents  in  his  possession  in 
Crowe  v.  Bank  of  Ireland,  5  Ir.  R.  Eq.  578;  but  see  Ingram  v.  Little, 
11  Q.  B.  D.  251;  Re  Car»ellis,  Lawton  v.  Elites,  48  L.  T.  425;  W.  N. 
1883,  60;  52  L.  J.  Chy.  399;  Dyke  v.  Stephens,  30  Ch.  D.  189;  Redfcrn 
v.  Redfern,  1891,  P.  139;  and  Curtis  v.  Mundy,  1892,  2  Q.  B.  178; 
Scott  v.  Consolidated  Bank,  W.  N.  1893,  57;  94  L.  T.  Jour.  508; 
decided  under  the  English  Rule  of  1875,  O.  31,  r.  12  (1883,  R.  3.14), 
not  adopted  here,  but  which  provides  that  any  '  party  '  may  apply 
to  a  Judge  for  an  order  directing  any  other  '"party  '  to  the  action  to 
make  discovery  on  oath  of  the  documents  which  are,  or  have  been, 
in  his  possession,  etc.,  relating  to  any  matter  in  question  in  the 
action. 

Where  it  is  sought  to  remove  a  next  friend  of  an  infant,  he  can- 
not be  compelled  to  give  discovery  under  this  Rule  for  that  purpose: 
Re  Corsellis,  Lawton  v.  Elwes,  31  W.  R.  414.  (For  the  conclusion  of 
that  matter  see  50  L.  T.  703). 

The  next  friend  of  a  married  woman  is  not  bound  to  make  the 
affidavit:  Brown  v.  Capron,  6  P.  R.  203;  Dan.  Pr.,  5th  ed.,  1682. 

In  an  action  by  a  husband  and  wife,  the  wife  suing  in  respect  of 
her  separate  property  and  without  a  next  friend,  they  must  make 
affidavits  as  to  what  documents  they,  and  each  of  them,  have,  an 
affidavit  as  to  what  they  have  jointly  not  being  sufficient:  Fendall  v. 
O'Connell,  29  Ch.  D.  899. 

In  other  cases,  where  a  plaintiff  cannot  make  an  affidavit,  some 
proper  person  must  do  so  for  the  plaintiff,  and  proceedings  will  be 
stayed  meanwhile:  Republic  of  Liberia  v.  Roye,  1  App.  Cas.  139;  see 
Priolcau  v  U.  S.  America,  L.  R.  2  Eq.  659;  V.  8.  America  v.  Wagner, 
L.  R.  2  Chy.  582;  Princess  of  Wales  v.  Earl  of  Liverpool,  1  Sw.  114; 
see  also  notes  to  Rules  463,  468.  But  it  has  been  held  that  proceed- 
ings could  not  be  stayed  by  a  defendant  in  an  action  on  a  marine 
policy  until  the  plaintiff  had  obtained  an  affidavit  of  documents 
from  his  assignor,  who  was  not  a  party  to  the  suit,  nor  under  the 
plaintiff's  control,  within  the  jurisdiction:  Fraser  v.  Burrows,  2  Q.  B. 
D.  624;  but  see  Willis  v.  Baddeley,  1892,  2  Q.  B.  324:  67  L.  T.  60,  206. 

Official  As  to    production   of  documents  by  an  official   liquidator:   see  Re 

liquidators  Mutual  Society,  22  Ch.  D.  714. 
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See  Rule  467  as  to  the  form  of  the  affidavit  to  be  made  in  pursuance  Rule  464. 
of  the  order  to  produce.  Affidavit. 

As  to  what  documents  a  party  is  bound  to  produce,  see  notes  to 
Rule  467. 

An  affidavit  must  be  made,  though  the  party  has 'no  documents  to  Affidavit 
produce.      It  should   not   be   made   before  the   order  to   produce  is^ifuments 
issued:  Kennedy  v.  Royal    Ins.  Co.,  3    Chy.  Ch.    489;  see    Dobson  v.  produced 
Dobson,   7  P.   R.   258;  and    it    should    not  in     such    case    refer  to 
schedules  containing  no  documents:  see  Rogers  v.   Crookshank,  4  C. 
L.  J.  45. 

"  Possession  or  Power." — The  party's  solicitor,  who  has  in  his 

books  and  papers  entries  relating  to  the  party's  affairs,  cannot  be 
compelled  to  produce  them,  nor  can  the  party  be  required  to  get  and 
produce  copies:  O'Shea  v.  Wood,  1891,  P.  237  (reversed,  on  another 
point,  in  appeal,  Ib.,  286). 

Documents  admitted  by  a  defendant,  sued  as  administratrix,  to  be 
in  her  hands  individually,  but  not  in  her  representative  capacity, 
were  ordered  to  be  produced:  Fox  v.  Sleeman,  17  P.  R.  492. 

"  The  Usual  Purposes  "  mentioned  in  this  Rule  include  the  inspec-"  Usual    ^ 
tion  and  taking  of  copies  by  the  opposite  party;  but  where  documents  purp°E 
were  mentioned  as  being  in  the  hands  of  a  third  person,  who  refused 
to  give  them  up  until  paid   certain  charges,   it  was  held   that  the 
opposite  party  must  content  himself  with  inspecting  them  and  taking 
copies,  unless  he  would  agree  to  indemnify  his  opponent  against  the 
costs  of  obtaining  the  documents:  Hogaboom  v.  Cox,  15  P.  R.  23. 

Documents  produced,  may  be  ordered  to  be  deposited,  ordinarily  Documents 
in  the  office  in  which  the  proceedings  are  being  taken,  (and  the  form 
of  order  (Form  96)  issued  directs  them  to  be  deposited  with  the 
affidavit  on  production),  but  not  in  the  case  of  books  in  daily  use: 
Macdbnnell  v.  McKay,  2  Chy.  Ch.  141;  though  inspection  of  these 
must  be  allowed  at  reasonable  times:  Hamelyn  v.  Whyte,  6  P.  R.  143. 
In  practice  it  is  not  the  custom  to  deposit  the  documents,  unless 
specially  required  by  the  opposite  party;  and  upon  an  undertaking 
being  given  to  allow  inspection,  when  required,  of  books  in  constant 
use,  the  deposit  of  them  may  be  dispensed  with:  Re  Ross,  5  Ont. 
App.  82.  Where  necessary,  any  convenient  place  for  inspection  may 
be  named  by  special  order:  see  Hamelyn  v.  Whyte,  supra;  Gabbett  v. 
Cavendish,  3  Sw.  267  (n),  in  the  case  of  books  in  daily  use;  Prestney 
v.  Colchester,  24  Ch.  D.  376,  old  records  and  books:  Wagner  v.  Mason, 
6  P.  R.  188,  documents  in  which  other  persons  were  interested. 

Probably  orders  on  proecipe  to  produce  under  this  Rule,  as  underproduction 
Chy.  O.   134,  are  for  the  purposes  of  a  trial  only,  and  can  not  be^|^|eg 
used  for  the  purposes  of  a  reference,  but  the  Master  to  whom  the  Or  Masters, 
reference  is  directed  may  be  applied  to  for  a  direction   for  produc- 
tion:  Hilderbroom  v.   McDonald,   8  P.    R.   389.      See  also  Shelley   v. 
Hussey,  8  P.   R.  250. 

See  further  as  to  production  before  Masters  and  Referees,  notes  to 
Rules  669  and  648;  and  Cochrane  v.  Morrison,  10  P.  R.  606. 

In  an  action  on  a  marine  policy,  an  order  that  the  plaintiffs  and  all 
other  persons  interested,  produce  the  ship's  papers  in  accordance 
with  the  practice  in  that  behalf  before  The  Judicature  Act,  was  held 
not  superseded  by  it,  and  therefore  proper:  China  Trans-Paciflc  S.  S. 
Co.  v.  Commercial  Union,  8  Q.  B.  D.  142. 


465,  466. 


party 
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As  to  restoring  to  parties  documents  left  for  inspection  in  the 
offlce  Qf  a  j^asterj  see  Darling  v.  Darling,  10  P.  R.  1. 

Postponement  of  Discovery  pending  Decision  on  Point  of 
Law.  —  Under  Rule  259  the  Court  may  order  any  point  of  law  which 
is  raised  to  be  argued,  and  may  postpone  inspection  of  documents 
until  such  point  has  been  determined:  DeCarteret  v.  Land  Security  Co., 
42  W.  R.  104;  70  L.  T.  323;  7  R.  16. 

465.  A  party  or  person  who  has  been  served  by  a  de- 
feiidant  with  a  third  party  notice  and  has  entered  an  ap- 
pearance,  shall,  for  all  purposes  of  and  incident  to  the  pro- 
duction of  documents  and  examination,  be,  as  between  him 
and  the  defendant  serving  the  third  party  notice,  in  the 
same  situation  as  a  defendant,  and  the  defendant  serving 
him  shall,  for  the  same  purposes,  be  in  the  same  situation 
as  a  plaintiff;  the  time  for  taking  out  an  order  for  produc- 
tion or  for  examination  shall  be  after  the  party  or  person 
so  served  has  delivered  a  defence,  or  where  the  application 
is  on  behalf  of  the  defendant  so  serving  such  third  party 
notice,  the  time  shall  be  after  the  time  for  delivering  a 
defence  has  expired.     Con.  Kule  509;  Kules  29th  Dec., 
1894,  1387,  amended. 

The  object  of  this  Rule  is  to  place  a  third  party  who  has  been 
served  by  a  defendant,  and  has  appeared  in  the  same  situation  as  a 
defendant,  for  the  purposes  of  Rule  464,  as  between  him  and  the  de- 
fendant who  served  him.  There  is  no  corresponding  Rule  in  England. 
A  third  party  so  served  and  appearing,  is  not  on  that  ground  entitled 
to  an  order  for  production  as  against  the  plaintiff  under  this  Rule. 
But  if  directions  are  obtained  under  Rule  213,  allowing  him  to  de- 
fend as  against  the  plaintiff,  he  is  then  in  the  same  situation,  with 
respect  to  the  plaintiff,  as  any  other  defendant,  and  may  obtain 
discovery  from,  and  be  compelled  to  give  it  to,  the  plaintiff:  McAllister 
v.  The  Bishop  of  Rochester,  5  C.  P.  D.  194;  Eden  v.  Weardale,  34  Ch. 
D.  223;  see  also  Bradley  v.  Clarke,  9  P.  R.  410,  where,  though  there 
was  no  direct  issue  between  the  plaintiff  and  a  third  party,  yet  as  the 
latter  had  all  the  rights  of  a  defendant,  and  virtually  took  his  place, 
the  plaintiff  was  allowed  to  examine  him  under  Rule  440. 

Semble,  a  third  party  made  a  defendant  by  counter-claim  may  not 
be  entitled  to  an  order  of  course  for  production  against  the  original 
plaintiff,  but  on  special  application  he  may  obtain  an  order,  where 
the  circumstances  warrant  it:  see  The  Alcoy  &  Gandia  Ry.  v.  Orcen- 
Jiill,  74  L.  T.  345. 

466.  A  person  for  whose  immediate  benefit  an  action 
a  party  for  is  prosecuted  or  defended  is  to  be  regarded  as  a  party  for 
purrpo?es.   tne  Purpose  of  production  of  documents.     Con.  Rule  510. 

See  notes  to  Rule  440,  and  Bradley  v.  Clarke,  in  note  to  Rule  465. 

The   Court  may    stay    proceedings   in   an   action   brought   for  the 
benefit  of,  a  person  not  a  party  until  discovery  of  documents  shall 
have  been  made  by  such  person:  Willis  v.  Baddeley,   1892,   2  Q    B 
324;  67  L.  T.  60,  206. 
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By  Rule  441  where  an  action  is  brought  by  an  assignee  of  a  chose  Rule  467. 
in  action,  the  assignor  is  examinable  for  discovery,   but  there  is  no 
Rule  requiring  the  assignor  to  make  an  affidavit  of  documents. 

467.    The  affidavit  to  be  made  by  a  party  against  whom  Affidavit 
an  order  for  production  has  been  made,  shall  specify  which,  production, 
if  any,  of  the  documents  therein  mentioned  lie  objects  to'ormof. 
produce,  and  may  be  according  to  Form  No.  19.     Con. 
Rule  513. 

Corresponds  with  Eng.  (1883)    R.  355. 

Discovery  and  Production  of  Documents  Generally. — Courts  what 
of  Equity  have  always  compelled  the  production  of  documents.  Tne  must  be 
Common  Law  Courts  did  so  to  a  very  limited  extent,  but  the  prac-  Produced- 
tice  was  extended  by  statute:  R.  S'.  'O.  1877,  c.  50,  ss.  169,  170;  41 
Viet.  c.  8,  s.  9.  And  now,  under  The  Judicature  Act,  the  right  is 
regulated  by  the  rules  previously  existing  in  the  Court  of  Chancery: 
Anderson  v.  Bank  of  British  Columbia,  2  Ch.  D.  644,  658;  and  the 
Common  Law  rules  are  entirely  at  an  end:  Cotton,  LJ.,  in  Eade  v. 
Jacobs,  3  Ex.  D.  337,  explained  in  Bidder  v.  Bridges,  29  Ch.  D.  '29. 
in  which  it  was  decided  that  the  defendant  has  no  larger  right  to 
discovery  than  the  plaintiff.  Production  is  a  matter  of  right  (subject 
to  any  right  of  privilege  or  protection)  and  is  not  a  matter  in  the 
discretion  of  the  Court:  Bustros  v.  White,  1  Q.  B.  D.  423;  Atherley  v. 
Harvey,  36  L.  T.  551;  except  where  sought  under  Rule  463,  when 
the  Court  would  appear  to  have  a  discretion  as  to  the  documents 
to  be  produced. 

A  plea  of  purchase  for  value  without  notice  was  formerly  avail- 
able as  a  bar  in  Chancery,  in  a  suit  for  discovery  in  aid  of  pro- 
ceedings at  law,  but  was  not  available  against  either  discovery  or  re- 
lief, in  cases  in  which  the  Court  of  Chancery  had  concurrent  jurisdic- 
tion. Sec.  57  (6)  of  the  Act  therefore  does  not  protect  defendants  who 
set  up  such  a  defence  from  giving  discovery,  as  the  High  Court  does 
not  now  exercise  the  former  auxiliary  jurisdiction  of  the  Court  of 
Chancery,  but  has  complete  jurisdiction  over  the  whole  action: 
Emmerson  v.  Ind,  12  App.  Cas.  300;  56  L.  T.  778. 

Every  material  document  (see  Bewicke  v.  Graham,  7  Q.  B.  D.  at  p.  ^n 
411),  must  be  produced,  unless  it  is  shown  to  be  privileged;  though  material 
where  the  materiality  depends  upon  the  determination  of  a  question  jJjJiJ™®"* 
in  dispute,  and  the  discovery  sought  is  calculated  to  cause  consider-  some 
able  trouble,  or  to  prove  oppressive  and  vexatious  to  the  party  from  ground  of 
whom  it  is  sought,  the  Court  may  act  upon  Rule  472,  and  postpone  JJade  out.. 
the  discovery  until  the  question  has  been  determined:  Wood  v.  Anglo- 
Italian  Bank,  34  L.  T.  255.     See  also  notes  to  Rule  472. 

It  is  the  duty  of  a  party,  who,  after  filing  an  affidavit,  discovers  a 
document  of  which  his  opponent  has  a  right  to  have  production,  but 
which  is  not  disclosed  in  the  schedule,  to  inform  his  opponent  of  the 
discovery,  either  by  a  supplementary  affidavit  (the  proper  course),  or 
at  least  by  notice:  Mitchell  v.  DcDrley  Main  Colliery  Co.,  1  Cab.  & 
Ell.  215. 

The  general  law  applicable  to  discovery  governs  in  patent  cases. 
The  defendant  must  disclose  the  particular  lines  of  attack  on  the 
plaintiff's  patent  which  are  contemplated,  but  need  not  so  individ- 
ualize persons  alleged  to  be  prior  users,  as  to  enable  the  plaintiff  to 
know  the  defendant's  witnesses:  Smith  v.  Greey,  10  P.  R.  482. 
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Rule  467.  Everything  which  will  throw  light  upon  the  case:  Hutchinson  v. 
Glover,  1  Q.  B.  D.  138;  or  which  may  help  the  case:  Dinn  v.  Brandon, 
79  L.  T.  Jour.  196;  Cameron  v.  Cameron,  10  P.  R.  522;  Compagnic 
Financiere^  etc.,  v.  Peruvian  Guano  Co.,  11  Q.  B.  D.  at  p.  63,  is  prima 
facie  subject  to  production  and  inspection. 

Letters  written,  though  not  mailed,  must  be  produced;  the  mere 
fact  that  they  were  not  forwarded  is  no  ground  of  exemption: 
Gamwon  v.  Cameron,  10  P.  R.  522. 

Photographs  are  "  documents  ":  Fox  v.  Sleeman,  17  P.  R.  492. 

Discovery  of  documents  clearly  immaterial  to  the  question  at  the 
trial  will  not  be  compelled  before  trial:  see  note,  p.  643. 

Materiality     As  a  rule  only  those  documents  material  to  the  issue  to  be  tried 

[can  be  required  to  be  produced;  documents  which  may  be  material 

on  a  reference,  if  the  relief  claimed  is  granted,  are  not  "  material  " 

^before  trial:    see  DicToerson   v.   Radcliffe,   17   P.   R.   586;   and   notes, 

infra,  p.  643 

The  Court,  however,  does  not  in  general  distinguish  nicely  between 
the  materiality  of  the  discovery  to  the  matter  to  be  tried  at  the 
hearing,  and  by  way  of  consequential  relief;  still  if  the  discovery 
is  such  as  might  be  used  to  the  prejudice  of  the  party,  irrespective 
of  the  suit,  the  Court  will  look  narrowly  to  the  question,  whether 
there  is  reasonable  prospect  of  its  being  of  material  service  at  the  hear- 
ing: Carver  v.  Pinto  Leite,  L.  R.  7  Chy.  90;  Heugh  v.  Garrett,  44  L.  ,T. 
Chy.  305;  32  L.  T.  45;  Republic  of  Costa  Rica  v.  Erlanger,  L.  11.  19 
Eq.  33;  Graliam,  q.  t.  v.  Temperance  &  G.  L.  A.  Co.,  16  P.  R.  536; 
and  where  the  plaintiff's  right  to  judgment  was  conceded,  dis- 
covery was  ordered  before  decree  as  to  matters  which  would  be 
referred  to  a  Master:  McDonald  v.  McArtihur,  1  C.  L.  T.  28,  follow- 
ing Elmer  v.  Creasy,  L.  R.  9  Chy.  69. 

Where,  in  an  action  for  libel,  defendant""  has  pleaded  justification, 
and  has  pleaded  or  delivered  particulars  in  support  of  the  plea,  the 
issues  to  be  tried  are  limited  to  the  particulars,  and  discovery  is 
also  limited  to  those  matters:  Yorkshire  Provident,  ^etc.,  v.  Gilbert  & 
Rivington,  1895,  2  Q.  B.  148.  Where  publication  is  admitted  and  an 
apology  and  payment  into  Court  pleaded,  production  of  the  original 
MS.  of  the  libellous  contribution  was  not  ordered:  Hope  v.  Brash, 
1897,  2  Q.  B.  188;  see  also  Parnell  v.  Walter,  24  Q.  B.  D.  441;  Blanc 
v.  Burrows,  12  Times,  521,  where  in  an  action  against  a  newspaper 
for  libel,  the  editor  being  responsible  for  the  publication,  it  was  Held 
not  relevant  to  inquire  from  whom  he  got  his  information,  or  the 
means  taken  to  test  its  truth:  see  also  note  to  Rule  455,  supra,  p.  626. 

Where  a  question  in  an  action  on  an  insurance  policy  was  whetner 
the  plaintiff's  answer  to  the  question,  whether  he  had  been  subject  to 
asthma,  was  material  under  55  Viet.  c.  39,  s.  33  (2)  (R.  S.  O.  c.  203, 
s.  144  (2)),  which  provides  that  no  untrue  statement  shall  vitiate 
the  contract  unless  material,  it  was  held  that  the  materiality  was  a 
question  for  the  jury,  and  defendants  were  ordered  to  produce  all 
other  applications  and  medical  examinations  in  which  the  answer  as 
to  asthma  had  been  in  the  affirmative,  with  a  view  to  the  plaintiff's 
shewing  that  in  such  cases  the  company  had  treated  the  answer  as 
immaterial:  Ferguson  v.  Provident  Institution,  15  P.  R.  366. 

A  defendant  is  entitled  to  inspect  documents  evidencing  the  con- 
tract sued  on,  though  he  does  not  admit  their  genuineness:  Benjamin 
v.  Saulez,  6  Ir.  R.  C.  L.  16;  and  documents  bearing  upon  the  amount 
of  damage  though  there  is  no  question  of  liability  to  be  tried  but 
assessment  of  damages  only:  Pape  v.  Lister,  L.  R.  6  Q.  B.  242. 
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After  judgment  for  the  plaintiff  in  an  action  for  the  infringement  Rule  467. 
of  a  patent,  he  is  entitled  to  inspection  of  defendant's  books,  and  to  Inspection 
an  account,  although  an  appeal  may  be  pending  from  the  judgment: 
Saxby  v.  Easterbrook,  L.  R.  7  Ex.  207. 

Discovery  of  the  documents  must  be  given,  though  the  party  may 
not  be  bound  to  produce  them  for  inspection:  Rumbold  v.  Forteath,  3 
K.  &  J.  44;  Lazarus  v.  Mozley,  5  Jur.  N.  S.  1119;  Manby  v.  Bewicke, 
8  D.  M.  &  G.  476;  Kain  v.  Farrar,  W.  N.  1887,  266;  New  British 
Investment  Co.  v.  Peed,  3  C.  P.  D.  196;  and  see  Owen  v.  Wynn,  9  Ch. 
D.  29;  Re  Pickering,  25  Ch.  D.  247. 

The  party  making  an  affidavit  on  production  must,   if  necessary,  Informa- 
seek  the  necessary  information  from  his  present  or  former  agents :  ^°"^  ^ 
Earl  of  Glengall  v.  Frazer,  2  Hare,  99;  Mclntosh  v.  G.  W.  Railway,  4party 
DeG.  &  S.  544;  Anderson  v.  Bank  of  British  Columbia,  2  Ch.  D.  644 ;  producing, 
see  Rasbotham  v.  Shropshire,  etc.,  24  Ch.  D.  110;  Southwark  v.  Quick,  /9/1 

2  Q.  B.  D.  321;  Bolcklow  v.  Fisher,  10  Q.  B.  D.  161;  see  also  Foakes  /f  /  if. 
v.  Webb,  28  Ch.  D.  287.  In  an  action  on  a  policy  of  marine  insur- 
ance, the  defendants  Obtained  an  order  that  the  action  should  be 
stayed  until  the  plaintiffs  satisfied  the  Court  th'at  they  had  done  ail 
in  their  power  to  obtain  production  of  the  ship's  papers:  West  of 
England  Bank  v.  Canton  Co.,  2  Ex.  D.  472;  but  where  the  person 
in  whose  control  the  documents  were,  was  not  within  the  jurisdiction, 
and  it  was  difficult  if  not  impossible  to  obtain  the  discovery,  the 
Court  refused  to  stay  proceedings:  Fra'ser  v.  Burrows,  2  Q.  B.  D.  624; 
and  where  executors  were  sued  for  trust  funds  alleged  to  have  been 
received  by  their  testator,  it  was  held  that  they  were  not  bound  to 
make  inquiry  of  the  testator's  bankers  to  enable  them  to  say  whether 
or  not  the  fund  had  been  paid  to  the  bankers  at  a  period  20  years 
prior  to  the  testator's  death,  and  that  inquiry  into  transactions  of  so 
remote  a  date  was  no  part  of  their  duty:  Alliott  v.  Smith,  1895,  2 
Ch.  111. 

Mere  difficulty  or  inconvenience  in  giving  discovery,  is  no  reason  Difficulty 
for  not  giving  it.    Thus  a  railway  company  were   required  to  give  ing°pro-n" 
discovery  of  the  contents  of  books  in"  the  possession  of  themselves  duction. 
or  their  agents  extending  over  a  series  of  years,  to  shew  the  receipt 
of  goods  specifically  delivered  to  them  for  carriage:  Hall  v.  L.  &  N. 
W.  Ry.  Co.,  35  L.  T.  848.    See  also  Mertens  v.  Haigh,  11  W.  R.  792. 

If  documents  not  in  the  possession  of  a  party  are  required  to  be  Documents 
produced  or  information  respecting  them  given,  the  party  is  entitled  partis 
to  be  indemnified  against  the  cost  of  obtaining  the  documents,  or  the  possession, 
information:  Homelyn  v.  Whyte,  6  P.  R.  143;  Bethell  v.  Casson,  12  W. 
R.  200;  Hogaboom  v.  Cose,  15  P.  R.  23. 

Though   documents   are   privileged   from   production,   the   opposite  Secondary 
party  may  nevertheless  give  secondary  evidence  of  them:  Calcraft  v.  evidence. 
Guest,  1898,  1  Q.  B.  759;  78  L,.  T.  283. 

A  party  who   has    a   right  to  have   documents    produced   for  his  Copies, 
inspection  has  also  a  right  to  take  copies  of  them:  Pratt  v.  Pratt,  30 
W.  R.  837;  51  L.  J.  Chy.  838;  47  L.  T.  249;  W.  N.  1882,  117;  and 
such  copies  may,  under  proper  safeguards,  be  allowed  to  be  taken  by 
photography:  Lewis  v.  Londtisborough,  1893,  2  Q.  B.  191. 

Privilege  and  Protection  from  Production:  Privileged 

The  general  rules  as  to  privilege  in  evidence,  are  applicable  in  re-   ( 

gard  to  protection  from  discovery:  Wadeer  v.  E.  Indian  Co.,  2  Jur.  N. 

S.  407;  Clegg  v.  Edmonson,  22  Beav.  125.    See  Greenough  v.  Gaskell, 

1  M.  &  K.  100. 
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criminal 
charge. 


Rule  467.       The  following  are  some  of  the  principal  classes  of  cases  in  which 

documents  need  not  be  produced: 

On  ground  1.  State  documents  and  the  like,  the  production  of  which  is  not  in 
of  public  the  public  interest,  and  is  against  public  policy:  —  Kain  v.  Farrer, 
W.  N.  1877,  266;  37  L.  T.  469;  H.  M.  S.  Bellerophon,  31  L. 
T.  756;  23  W.  R.  248;  44  L.  J.  Adm.  5;  Hennessey  v.  Wright,  21  Q.  B. 
D.  509;  Wright  v.  Mills,  62  L.  T.  558;  Ford  v.  Ble«t,  6  Times,  205. 
But  it  must  be  stated  in  the  affidavit  how  these  are  privileged: 
Kain  v.  Farmer,  supra;  and  in  such  case  it  is  for  the  head  of  the 
department,  having  the  custody  of  such  documents,  not  for  the 
Judge,  to  determine  whether  the  production  will  be  injurious  to  the 
public  service:  Bradley  v.  Mclntosh,  5  Ont.  227;  Hennessey  v.  Wright, 
21  Q.  B.  D.  509;  Hughes  v.  Vargas,  9  R.  661;  9  Times,  551. 

As  to  privilege  by  reason  of  a  disclosure  being  injurious  to  the 
administration  of  justice:  see  Humphrey  v.  Archibald,  21  Ont.  553;  20- 
Ont.  App.  267. 

^'  Documents  tne  production-  of  which  would  tend  to  involve  the 
party  in  a  criminal  charge,  or  to  subject  him  to  a  penalty:  —  Wbbb  v. 
East,  5  Ex.  D.  23;  Fisher  v.  Oirctt,  8  Ch.  D.  645;  Alltousen  v. 
Laboiichere,  3  Q.  B.  D.  654;  Hill  v.  Campbell,  L.  R.  10  C.  P.  222; 
Boyle  v.  Wiseman,  10  Ex.  647;  see)  Waters  v.  Earl  of  Shaftesbury,  14 
W.  R.  259;  Pickerel  v.  Moore,  17  P.  R.  287;  or  forfeiture:  Mexborough 
v.  Whitwood,  1897,  2  Q.  B.  Ill;  but  the  objection  must  be  made 
upon  oath:  Webb  v.  East,  supra,  Bromley  v.  Graham,  11  P.  R.  451;. 
Power  v.  Ellis,  6  S.  C.  R.  1;  and  must  be  made  in  an  affidavit 
pursuant  to  an  order  for  production,  the  objection  is  no  ground  for 
refusing  an  order:  Spokes  v.  Grosvenor,  1897,  2  Q.  B.  124;  76  L.  T. 
677;  and  the  penalty  and  forfeiture  clauses  of  the  13  Eliz.  c.  5,  and 
27  Eliz.  c.  4,  cannot  be  used  to  prevent  production  by  parties  to 
deeds  \vhich  it  is  sought  to  impeach  under  those  statutes:  Bunn  v. 
Bunn,  4  DeG.  J.  &  S.  316;  see  Society  of  Apothecaries  v.  Nottingham^ 
W.  N.  1875,  259. 

An  action  for  pound  breach,  claiming  treble  damages,  is  a  penal 
action,  and  the  plaintiff  is  not  entitled  to  an  affidavit  of  documents: 
Jones  v.  Jones,  22  Q.  B.  D.  425;  Hobbs  v.  Hudson,  25  Q.  B.  D.  232; 
but  where  the  action  is  for  a  sum  imposed  by  statute  by  way  of 
compensation,  the  plaintiff  is  entitled  to  an  affidavit:  Adams  v.  Batleyf 
18  Q.  B.  D.  625;  and  see  Saunders  v.  Wiel,  1892,  2  Q.  B.  321. 

The  mere  fact  that  a  party  disobeying  the  order  of  the  Court 
granting  the  plaintiff  the  relief  claimed  would  be  liable  to  a  penalty, 
is  no  ground  for  refusing  discovery:  Re  Derbyshire  v.  Derby,  1896,  2 
Q.  B.  297;  1897,  A.  C.  550;  74  L.  T.  747;  77  L.  T.  107. 

See  also  note  note  to  Rule  455,  p.  627. 

Generally  when  fraud  is  charged,  no  privilege  can  be  claimed  for 
documents  relating  to  the  alleged  fraud:  Ferner  v.  Williams,  11  Jur. 
N.  S.  902;  PMlips  v.  Holmer,  25  W.  R.  578;  Chafrlton  v.  Coombes,  4 
Giff.  372;  Mortiington  v.  Momington,  2  J.  &  H.  697;  Williams  v, 
Quebrada  Ry.,  1895,  2  Ch.  751;  73  L.  T.  397;  but  see  Griffin  v.  Fairies, 
17  P.  R.  540. 

Relating  to      3.  Documents  relating  exclusively   to  the   party's   own   title   or   case, 

party's         or  to  t^e  evidence  by  which  it  is  to  be  established:—  0  teen  v.  Wynn,   9 

se>     Ch.  D.  29;  Daw  v.  Eley,  2  H.  &  M.  725;  Ingilby  v.  Shafto,  33  Beav. 

31;    Commissioner  of  Setcers  v.   Glasse,   L.   R.   15  Eq.  302;  Stovel  v. 

Coles,  4  Chy.  Ch.  9;  Green  v.  Amey,  2  Chy.  Ch.  138.     In  such  case 

his  opponent  is  not  entitled  to  his   deeds,    etc.,   in  order  to   "  pick 
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holes  "  in  them:  Owen  v.  Wynn,  9  Ch.  D.  29;  but  it  must  appear  that  Rule  467. 
they  do  not  relate  also  to  the  title  of  the  opposite  party:  Clegg  v. 
Edmonson,  22  Beav.  125;  Lind  v.  Isle  of  Wight  Ferry  Company,  8  W. 
R.  540;  Bishop  of  Winchester  v.  Bowker,  29  Beav.  479;  Felkin  v.  Lord 
Herbert,  9  W.  E.  756;  Bolton  v.  Corporation  of  Liverpool,  1  Myl.  &  K. 
88;  Jenkyn  v.  B'ushby,  14  W.  R.  531;  Southwark  &  VauaJMll  Water 
Company  v.  Quick,  3  Q.  B.  D.  315. 

It  was  held  by  the  Court  of  Appeal  in  Budden  v.  Wilkinson,  1893, 
2  Q.  B.  432,  that  this  rule  is  not  confined  to  documents  relating  to 
the  title  to  land,  overruling  Maclean  v.  Jones,  66  L.  T.  653;  and  see 
Frankenstein  v.  Gavins  H.  C.  Co.,  1897,  2  Q.  B.  62;  76  L.  T.  747. 

The  denial  of  the  making  of,  or  an  allegation  that,  a  document 
relating  exclusively  to  the  opposite  party's  own  case,  is  forged,  gives 
no  right  to  call  for  its  production:  Griffin  v.  Fawkes,  17  P.  R.  540. 

Letters  between  co-defendants  were  held  not  capable  of  being  put 
in  evidence,  and  therefore,  as  not  supporting  the  defendant's  case, 
are  not  privileged:  Hey  v.  De  la  Hey,  W.  N.  1886,  101. 

Interrogatories  seeking  discovery  in  support  of  *.  substantive  case 
set  up  by  the  defendant  were  required  to  be  answered  by  the  plain- 
tiff: Bidder  v.  Bridges,  29  Ch.  D.  29;  but  a  party  is  not  entitled  to 
discovery  of  the  manner  in  which,  and  the  evidence  by  which,  his 
opponent  intends  to  establish  exclusively  his  case:  Ib. 

Production  cannot  be  refused  merely  on  the  ground  that  if  the 
plaintiff's  claim  is  unfounded,  he  has  no  interest  in  the  documents: 
Gresley  v.  Mousley,  2  K.  &  J.  288. 

Production  was  ordered  when,  from  the  circumstances  of  the  case 
as  stated,  the  Court  thought  that  the  cases  of  the  plaintiff  and  de- 
fendant were  so  interwoven  that  nothing  could  relate  to  the  one 
without  relating  to  the  other:  Hamilton  v.  Street,  1  Gr.  327. 

For  what  was  held. a  sufficient  description  of  the  documents,  and 
entitling  them  to  protection  on  this  ground,  see  Beicicke  \.  Graham,  7 
Q.  B.  D.  400;  Roberts  v.  Oppenheim,,  26  Ch.  D.  724;  Budden  v.  Wtykin- 
son,  1893,  5  Q.  B.  432;  and  Sichel  &  Chance  on  Discovery,  209. 

In  Budden  v.  Wilkinson,  supra,  it  was  held  that  the  omission  of  a 
statement  that  the  documents  did  not  contain  anything  impeaching 
the  case  or  title  of  the  plaintiff  was  immaterial. 

4.  (Properly  speaking  only  a  branch  of  the  third  head.)    A  party's  JJJJJJJ"  of 
muniments    of    title,    which    he]    swears    do    not    contain    anything    im-  party's 
peaching    his    case,    or    supporting,    or    material    to,    the    case    of    the  title. 
defendant:— -Minet  v.  Morgan,  L.  R.  8  Chy.  381;  Morris  v.  Edwards,  23 
Q.  B.   D.  287;  15  App.  Cas.  309;  Horton  v.  Bott,  26  L.  J.  Ex.  267; 
New  British  Invest.  Co.  v.  Peed,  3  C.  P.  D.  196;  Frankenstein  v.  Gavin's 
Co.,  1897,  2  Q.  B.  62;  Griffin  v.  Fawkes,  17  P.  R.  540;  but  not  docu- 
ments which  tend  to  support  the  title  of  the  opposite  party:  Lyell 
v.  Kennedy,  8  App.   Cas.  217,  223,  224;  see  Small  v.  Eccles,  3  P.  R. 
189;  Egremont  Burial  Board  v.  Egremont  Iron  Ore  Co.,  14  Ch.  D.  158; 
Webster  v.  Whewall,  15  Ch.  D.  120.     It  was  held  in  the  last  case,  that 
it  was  sufficient  to  swear  to  the  best  of  the  deponent's  knowledge, 
information   and  belief.    The  contrary   has   been   held   in   Manbu   v. 
Beicicke,  8  D.  M.  &  G.  476. 

It  is  insufficient  to  swear  generally  that  the  documents  are  privi- 
leged. The  affidavit  must  state  the  facts  upon  which  the  objection 
is  grounded:  Gardner  v.  Irvin~,  4  Ex.  D.  49;  see  also  Webb  v.  East, 
5  Ex.  D.  23. 

J.A.— 41 
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Rule  467.  An  affidavit  to  protect  maps  is  more  readily  accepted  than  in  the 
case  of  deeds:  March  v.  Bailey,  78  L.  T.  Jour.  263;  see  also  article 
on  production  of  documents  of  title  in  78  L.  T.  Jour.  278. 

In  an  action  for  the  recovery  of  land,  and  delivery  of  deeds  relating 
thereto,  in  the  defendant's  possession,  the  defence  of  purchaser  for 
valuable  consideration  without  notice  does  not  enable  the  defendant  to 
resist  discovery  of  such  deeds  and  documents:  Emm-erson  v.  Ind.,  55 
L.  T.  422;  34  W.  R.  7T8,  but  only  if  he  sets  that  defence  up  simply 
(in  which  case  the  discovery  would  not  be  material  to  the  issue  to 
be  tried),  not  if  he  also  disputes,  or  does  not  admit  the  plaintiff's 
title:  /&.;  33  Ch.  D.  323;  12  App.  Gas.  300. 

The  defendants,  before  putting  in  their  statement  of  defence, 
moved  for  the  production  by  the  plaintiffs  of  the  conveyance  under 
which  they  held  their  land,  in  order  to  ascertain  whether  it  contained 
a  reservation  of  minerals,  the  defendants  alleging  that,  if  it  did  not, 
they  would  submit  to  a  decree  at  once.  It  was  held  that  the 
land  having  been  conveyed  to  the  plaintiffs  in  fee  simple,  they  were 
prima  facie  entitled  to  the  land  down  to  the  centre  of  the  earth,  and 
unless  the  defendants  could  shew  that  the  plaintiffs  were  not  so  en- 
titled, the  latter  could  not  be  compelled  to  produce  their  title  deeds: 
Egremont  Burial  Co.  v.  Egremont  Iron  Ore  Co.,  14  Ch.  D.  158;  see 
Webster  v.  Whewall,  15  Ch.  D.  120. 

Form.  The  following  is  a  form  of  statement  of  objection  on  this  ground, 

in  the  affidavit  on  production: 

"  I  object  to  produce  the  documents  set  forth  in  the  second  part  of 
the  first  schedule,  on  the  ground  that  they  are  the  muniments  of  my 
title  to  the  ,  and  do  not  to  the  best  of  my  knowledge, 

information   and  belief,  contain  anything   [in  the  case  of  a  plaintiff, 
lending  to  impeach  my  case  or]  material  to  the  case  of  the  and 

tending  to  support  it." 

5.  Title  deeds  of  land  of  which  a  'party  defendant  is  in  possession,  in 
^  action  to  recover  possession  of  the]  land  by  an  adverse  title:  — 
PMMPP*  v.  Philipps,  4  Q.  B.  D.  127;  27  W.  R.  939;  but  the  defendant 
must  make  an  affidavit  disclosing  what  they  are:  Rumbold  v.  Forteath, 
(No.  1),  3  K.  &  J.  44;  New  British  Co.  v.  Peed,  3  C.  P.  D.  196;  Wrent- 
morti  v.  Eagley,  46  L.  T.  741;  see  Owen  v.  Wynn,  9  Ch.  D.  29: 
Lyell  v.  Kennedy,  8  App.  Cas.  217;  Daniel  v.  Ford,  W.  N.  1883,  52. 
This  rule  depends  on  the  circumstance  that  where  claims  to  the 
same  land  in  fee  simple  are  made  by  two  different  persons,  they 
must  be  based  on  inconsistent  titles;  it  cannot  therefore  be  applied 
to  a  case  where  the  title  of  the  plaintiff  and  defendant  are  not 
absolutely  adverse,  but  may  to  some  extent  be  proved  by  the  same 
evidence:  Ponsonby  v.  Hartley,  W.  N.  1883,  13;  74  L.  T.  Jour.  208; 
affirmed  an  appeal  though  on  a  different  ground,  W.  N.  1883,  44. 
In  that  case  the  right  to  possession  was  not  disputed,  but  the  right 
to  minerals  was  claimed,  and  the  plaintiff  relied  on  a  reservation  of 
them,  and  the  plaintiff  was  allowed  to  inspect  the  title  deeds,  to  see 
if  they  supported  his  case. 

Form.  The  following  is  a  form  of  statement  of  objection  on  this  ground:— 

"  I  object  to  produce  the  documents,  etc.,  on  the  ground  that  they 
relate  to  the  evidence  of  my  right  to  the  possession  of  the  subject 
matter  of  this  action  to  which  the  plaintiff  (or  defendant)  claims 
an  independent  title." 


Title  deeds 
of  defend- 

possession 
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6.  Mortgage  deeds  are  privileged  until  the  mortgagee  is  paid  what  Rule  467. 
is  due:  ChicJiester  v.  Donegall,  L.  R.  5  Chy.  497;  Patch  v.  Ward,  L.  R.  Mortga- 

I  Eq.  426;  Jones  v.  Jones,  Kay,  App.  vi.;  Bridgewater  v.  DeWinton,  12  gees'  deeds 
W.  R.  40;  Howard  v.  Robinson,  4  Drew,  at  p.  526;  Weeks  v.  Stourton, 

13  W.  R.  489;  Freeman  v.  Butler,  33  Beav.  289;  Smith  v.  Barnes,  L. 
R.  1  Eq.  65;  Anon.,  2  Charl.  Ch.  Ca.  61;  W.  N.  1876,  23;  Fisher  on 
Mortgages,  4th  ed.,  302;  unless  the  right  to  redeem  is  denied:  Patch 
v.  Ward,  and  Jones  v.  Jones,  supra;  Bell  v.  Chamoerten,  3  Chy.  Ch. 
429;  and  where  the  proceedings  are  being  taken  by  the  mortgagee 
upon  the  mortgage  deed,  inspection  of  it  may  be  ordered,  as  of  any 
other  document  sued  on:  Emmens  v.  Middlemiss,  8  P.  R.  320. 

7.  Documents  \having  no  l)earing  on  the  question  to  be  tried, — These  Irrelevant 
need  not  be  produced  before  trial:  Merchants  Bank  v.  Tisdale,  6  P.  R.  to  the 

51;  Bryce  v.  Mclntyre,  7  P.  R.  134;  Parker  v.  Well*,  18  Ch.  D.  477;^  tSi?afc 
Parnell  v.  Walter,  24  Q.  B.  D.  441;  62  L.  T.  75;  38  W.  R.  270; 
Whittaker  v.  Scarborough  Post,  1896,  2  Q.  B.  148;  74  L.  T.  753;  such  as 
papers  relating  to  details  of  a  trust  account  until  the  right  to  account 
has  been  established:  Fennessey  v.  Clark,  37  Ch.  D.  184;  McGregor  v. 
McDonald,  11  P.  R.  386;  Hurst  v.  Barber,  12  P.  R.  467,  or  relating  to 
sales  in  an  action  for  infringement  of  trade-mark  until  the  right  to 
damages  is  established :  Waters  v.  Earl  of  Shaftesbury,  1  W.  R.  259,  and 
see  Graham  v.  Temperance  &  G.  L.  I.  Co.,  16  P.  R.  536;  Rule  472.  The 
Court  does  not  distinguish  too  nicely,  however,  between  documents 
relating  to  the  question  at  the  hearing  and  consequential  relief,  see 
note  p.  638,  especially  in  cases  where  further  inquiries  consequent 
on  the  establishment  of  the  plaintiff's  right  may  not  be  directed  at 
the  trial,  but  judgment  at  the  trial  may  be  given  as  to  the  matters 
depending  upon  the  right:  Re  Morgan,  Owen  v.  Morgan,  39  Ch.  D.  316. 

The  rule  is  thus  expressed  in  Graham  v.  Temperance,  etc.,  16  P.  R. 
536,  per  Street,  J.,  "  Wherever  discovery  is  sought  in  aid  of  an  issue 
which  must  be  determined  at  the  hearing,  the  plaintiff  is  entitled  to 
it  to  help  him  prove  the  issue;  but  where  it  is  sought  in  aid  of  some- 
thing which  does  not  form  part  of  what  he  must  prove  at  the  hearing, 
but  is  merely  consequential  to  it,  the  right  is  not  absolute,  but 
discretional,  until  the  plaintiff  has  established  his  fundamental  right 
at  the  hearing." 

The  plaintiff  sued  the  defendant  who  had  acted  as  his  stock-broker 
for  an  account  and  damages,  making  general  allegations  of  fraud,  and 
then  interrogated  with  a  view  to  establish  the  fraud.  The  defendant 
refused  to  answer  on  the  ground  that  the  plaintiff  was  not  entitled 
to  the  information  till  after  decree.  It  was  held  that  the  plaintiff 
was  entitled  to  the  discovery  to  establish  his  alleged  charges  of  fraud 
at  the  trial:  Leitch  v.  Abbott,  31  Ch.  D.  374. 

A  party's  case  for  the  purposes  of  discovery  consists  of  everything 
which  it  is  reasonable  to  suppose  will  directly,  or  indirectly,  enable 
him  either  to  advance  his  own  case,  or  damage,  or  repel,  his 
adversary's:  Compagnie  FininciZre  dn  Pacifique  v.  Peruvian  Guano  Co., 

II  Q.  B.  D.  55;  English  v.  Tottie,  1  Q.  B.  D.  141;  Hutchinson  v.  Glover, 
1    Q.    B.    D.  138;  Western   of   Can.  Oil  Co.  v.  Walker,  6  P.  R.  191; 
Lawlor   v.  Mwrchioon,  3    Gr.    553;  Ferguson    v.  Provincial    Provident 
Institution,  15  P.  R.  366;  and  the  test  of  materiality  is  to  assume 
the  party's  pleading  to  be  true:   Gresley  v.  Mousley,  2  K.  &  J.  288; 
White  v.  Ahrens,  32*  W.  R.  311,  affirmed  in  appeal,  26  Ch.  D.  717, 
where  it  was  held  that  the  party  was  entitled  to  discovery  before 
giving  particulars  of  fraud  under  Eng.  1883,  R.  202  (see  also  Leitch 
v.  Abbott,  31  Ch.  D.  374;  Miller  v.  Harper,  38  Ch.  D.  110;  Harbord 
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Rule  467.  v.  Monk,  6  Ch.  D.  616);  but  a  document  relating  exclusively  to  the 
case  of  the  party  making  discovery  is  not  material:  see  Wigram  on 
Discovery,  15,  261;  Bray  on  Discovery;  Minet  v.  Morgan,  L.  R.  8  Chy. 
361;  Atty.-Gen.  v.  Emerson,  10  Q.  B.  D.  191;  52  L.  J.  Q.  B.  67,  and 
per  Brett,  L.J.,  74;  Peile  on  Discovery,  42. 

Irrelevant  documents,  if  disclosed,  need  not  be  produced  for  in- 
spection: Wilson  v.  Tliombury,  L.  R.  12  Bq.  517;  Central  News 
(Limited)  v.  Eastern  Tel.  Co.,  28  Sol.  Jour.,  390;  33  L.  J.  Q.  B.  236. 

Where  there  was  a  bona  fide  contest  as  to  the  right  to  »sell  a  certain 
drug  alleged  to  be  the  subject  of  a  patent  of  the  plaintiff's,  it  was 
held  that  the  defendants  should  not,  before  trial  of  the  question  of 
right,  be  compelled  to  afford  discovery  of  the  details  and  particulars 
of  their  buying  and  selling  so  as  to  disclose  their  own  and  their 
customers'  private  business  transactions:  Dickerson  v.  Radcliffe,  17 
P.  R.  586. 

In  an  action  for  libel,  where  a  defendant  has  delivered  particulars 
of  a  defence  of  justification,  he  is  not  entitled  to  discovery  of  docu- 
ments relating  to  matters  not  covered  by  such  particulars:  The  York- 
shire P.  L.  Ass.  Co.  v.  Gilbert,  1895,  2  Q.  B.  148;  72  L.  T.  445. 

In  an  action  against  a  newspaper  for  libel,  the  plaintiff  is  not 
entitled  to  the  production  of  the  original  MS.  containing  the  alleged' 
libel:  Hope  v.  Brash,  1897,  2  Ch.  188;  76  L.  T.  823;  nor  to  discovery 
of  the  name  of  the  writer,  nor  of  the  price  paid  for  the  MS.,  nor  of 
the  means  taken  by  defendant  to  test  its  truth:  Parnell  v.  Walter,  '24 
Q.  B.  D.  441;  nor  (where  there  is  no  question  as  to  the  defendant's 
solvency)  to  discovery  of  the  circulation  of  the  newspaper  contain- 
ing the  libel:  Whittaker  v.  Scarborough,  Post,  1896,  2  Q.  B.  148;  74  L. 
T.  753.  See  also  notes  pp.  626  and  638. 

In  Star  Kidney  Pad  Co.  v.  Greenwood,  3  Ont.  280,  an  action  on 
a  promissory  note  given  for  kidney  pads,  one  defence  was  that 
the  pads  were  useless  and  possessed  no  healing  properties.  Dis- 
covery of  the  recipe  or  ingredients  was  refused,  the  plaintiff  re- 
sisting the  discovery,  on  the  grounds  that  no  representation  was 
made  as  to  the  ingredients,  which  constituted  a  trade  secret,  and  the 
disclosure  of  the  same  would  damage  the  plaintiff's  business.  See 
also  Badische  Anilin,  etc.  v.  Levinstein,  24  Ch.  D.  156;  Howe  v.  Mc- 
Kernan,  30  Beav.  574;  Ashworth  v.  Roberts,  45  Ch.  D.  623;  but  it  is 
in  the  discretion  of  the  Court  to  order  inspection  of  documents  which 
might  disclose  a  trade  secret:  Mistovski  v.  Mandleburg,  6  Times,  207. 

Where  books  of  account  are  produced  which  contain  entries  not 
relating  to  the  matters  in  question  in  the  action,  the  party  producing 
them  is  entitled  to  seal,  or  cover  up,  during  inspection  by  the 
opposite  party,  all  parts  not  affecting  or  relating  to  the  matters  in 
question,  but  an  affidavit  should  be  made  showing  that  the  parts 
sealed,  or  covered  up,  do  not  in  any  way  relate  to,  or  affect,  the 
matters  in  question:  see  Graham  v.  Button,  1897,  1  Ch.  761;  76  Li. 
T.  369. 

Documents     8.  Documents  held  by  a  party  in  a  different  character  from  {that  in 

held  in  a      wliwTi  he  is  sued:  —  Pindar  v.   Smith,   6   Madd.  38;  Wagner  v.  Mason, 
different       ft  T>    -p    1Cr7 
character         *•  K-  187- 

Where  a  defendant  claimed  that  he  held  documents  only  as 
solicitor  for  a  co-defendant  also  a  party,  but  who  had  not  been 
called  on  for  particulars,  it  was  held  that  he  should  not  have  been 
called  on  to  produce  these  documents  without  the  co-defendnnt 
being  called  on  to  show  cause:  McGregor  v.  McDonald,  11  P.  R.  386. 
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9.  Documents  in  which  a  third  person,  not  a  party  to  the  action,  is  Rule  467. 
interested — are  not  for  that  reason  alone  protected  from  production:  Documents 
Kettlewell  v.  Barstow,  L.  R.  7  Chy.  680;  Hutchinson  v.  Glover,  1  Q.  iu  which  a 
B.   D.  138;  but  when   such  documents  are  in   the  joint  legal  (not  ghnr?8per- 
corporeal:  see  Reid  v.  Langlois,  1  Mac.  &  G.  627;  and  B.  A.  Ins.  Co.  interested. 
v.   Wilkinson,  6  P.   R.  208),  possession  of  the  third  person  and  the 
party  from  whom  production  is  sought,  the  latter  cannot  be  required 
to  produce  them:  see  cases  supra;  Murray  v.  Walter,  Cr.  &  Ph.  114; 
Kearsley  v.  Philipps,  10  Q.  B.  D.  36,  465,  (where  all  the  cases  are 
reviewed),  unless  there  is  no  interest  which  can  be  affected  by  their 
production  other  than  the  interest  of  the  parties  to  the  action:  London 
&  Yorkshire  Bank  v.  Cooper,  15  Q.  B.  D.  7  and  473.     Production  will 
not  be  required  from  a  party  having  the  sole  legal  possession,  if  a 
third  person  who  is  not  a  party  and  who  has  the  beneficial  interest 
objects,  unless  the  suit  is  of  such  a  nature  that  the  Court  can  say  that 
the  party  having  the  legal  custody  sufficiently  represents  in  the  suit 
the  other  person  interested:  Fraser  v.  Home  Ins.  Co.,  6  P.  R.  45;  but 
where  production  will  not  be  ordered,  the  party  must  give  all  the 
information  in  his  power  respecting  the  documents  in  his  affidavit, 
and  also  on  any  examination:  Fraser  v.  Home  Ins.  Co.,  supra;  Nicholl 
v.  Elliott,  3  Gr.  545;  Clinch  v.  Financial  Corporation,  L.  R.  2  Eq.  271; 
Vyse  v.   Foster,   L.    R.   13   Eq.   602;    Hadley  v.   McDougal,    L.    R.   7 
Chy.  312. 

Possession  by  a  party's  agent,  is  of  course  the  possession  of  the 
party:  Murray  v.  Walter,  Cr.  &  Ph.  114. 

A  defendant  sued  as  administratrix  was  held  bound  to  produce 
material  documents  admitted  to  be  in  her  possession,  but  which  she 
claimed  to  be  entitled  to  individually,  and  not  in  her  representative 
capacity:  Fox  v.  Sleeman,  17  P.  R.  492;  but  a  personal  representa- 
tive cannot  be  compelled  to  produce  documents  containing  entries 
relating  to  the  affairs  of  the  deceased,  when  such  documents  are  the 
private  property  of  the  solicitor  who  acted  for  the  deceased"  in  his 
lifetime:  O'Shea  v.  Wood,  1891,  P.  286;  65  L.  T.  30. 

As  to  documents  in  the  joint  custody  of  husband  and  wife:  see 
Fendall  v.  O'Connell,  29  Ch.  D.  899. 

A  solicitor  cannot  set  up  a  lien  acquired  in  the  cause  against  the 
right  of  other  parties  to  production;  and  the  fact  that  a  lien  which 
may  be  set  up  exists,  is  not  a  sufficient  reason  for  not  ordering  pro- 
duction, as  the  party  may  be  able  to  free  the  documents  from  the 
lien:  Vale  v.  Oppert,  L.  R.  10  Chy.  340;  Rodick  v.  Gandell,  12  Beav. 
325;  1  De  G.  M.  &  G.  763;  Lewis  v.  Powell,  1897,  1  Ch.  678;  76  L.  T. 
282;  Pratt  v.  Pratt,  W.  N.  1882,  117;  but  see  Bainbridge  v.  Blair, 
I  Jur.  256. 

A  lien  of  a  solicitor  on  papers  does  not  confer  any  greater  right  to 
refuse  production  of  the  documents  subject  thereto  than  his  client 
would  have;  where  therefore  the  client  would  have  to  produce  the 
documents,  an  order  may  be  made  requiring  the  solicitor  to  produce 
them  subject  to  his  lien,  in  an  action  to  which  the  client  is  a  party,  if 
production  is  necessary  in  order  to  do  justice  to  parties  other  than 
the  client:  Re  Haickes,  1898,  2  Ch.  1;  46  W.  R.  445. 

Production  was  not  ordered  in  an  action  of  trespass  against  a  de- 
fendant, who  was  committee  of  a  lunatic,  of  documents  relating  to 
the  lunatic's  estate,  the  documents  not  being  in  the  custody  of  the 
party,  but  in  the  custody  of  the  Court  having  jurisdiction  in  lunacy: 
Vivian  v.  Little,  11  Q.  B.  D.  370. 
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Extent 
of  this 
ground  of 
privilege. 


The  following  is  a  form  of  statment  of  objection  in  the  affidavit  on 
this  ground: 

"  I  object  to  produce  the  documents,  etc.,  ...  on  the  ground 
of  their  being  in  my  possession  or  power  jointly  with  A.  B.  [stating 
the  nature  of  the  joint  possession]." 

10.  Documents  which  are  privileged;  as  being  communications  passing 
between  the  party  and  his  confidential  professional  adviser,  or  agents: — 

Of  this  kind  are  all  communications  between  a  party  and  his 
solicitor  or  other  legal  adviser,  whether  made  ante,  or  post  litetn 
motam.  It  is  enough  if  they  are  communications  of  a  confidential 
character:  Smith  v.  Daniell,  L.  R.  18  Eq.  649;  Original  Harttepool 
Collieries  Co.  v.  Moon,  30  L.  T.  585;  (not  an  open  communication: 
Foakes  v.  WeW,  28  Ch.  D.  287;  Rawstone  v.  Preston,  30  Ch.  D.  116); 
made  by  or  to  the  legal  adviser  in  a  professional  character:  Minet 
v.  Morgan,  L.  R.  8  Chy.  367;  Corporation  of  Hastings  v.  Ivall,  /&., 
1017;  Macfarlane  v.  Rolt,  L.  R.  14  Eq.  580;  Homelyn  v.  Whyte,  6  P. 
R.  143;  Hoffman  v.  Crerar,  17  P.  R.  404;  Mostyn  v.  West  Mostyn,  34 
L.  T.  531;  Wilson  v.  Northampton,  L.  R.  14  Eq.  477;  Eadie  v.  Addison, 
47  L.  T.  543;  Mayor,  etc.,  of  Bristol  v.  Cox,  26  Ch.  D.  678;  Proctor 
v.  Smiles,  55  L.  J.  Q.  B.  527;  Lowden.  v.  Blakey,  23  Q.  B.  D.  332; 
see  Lyell  v.  Kennedy,  9  App.  Cas.  81;  including  communications  witn 
a  former  solicitor:  Thomas  v.  Sec.  of  State  for  India,  18  W.  R.  312; 
Marriott  v.  Anchor,  etc.,  3  Giff.  304;  Wilson  v.  Brunskill,  2  Chy.  Ch. 
147;  and  the  predecessors  in  title  of  the  party:  Minet  v.  Morgan,  and 
Mostyn  v.  W.  Mostyn,  supra. 

The  privilege  may  be  claimed  in  respect  to  communications  to  a 
solicitor,  who  besides  being  the  solicitor  of  a  corporation,  is  also  an 
officer  of  the  corporation  and  •examinable  as  such:  Salford  v.  Lever, 
24  Q.  B.  D.  695. 

It  was  held  insufficient  to  state  that  the  documents  were  privileged, 
as  communications  between  deponent  and  her  solicitor.  It  is  neces- 
sary to  state  that  they  are  professional  communications  of  a  con- 
fidential character:  O'Shea  v.  Wood,  1891,  P.  237,  286. 

Communications  by  a  clerk  of  the  defendant  company  to  the  com- 
pany, containing  references  to  advice  given  by  the  company's 
solicitor,  whom  the  clerk  had  consulted,  are  privileged,  being  held  to 
be  the  same  as  if  written  by  the  solicitors:  Boughton  v.  Citizens  Insur- 
ance Co.,  11  P.  R.  110. 

The  privilege  extends  to  a  person  who,  unknown  to  the  client,  had 
ceased  to  practise  as  a  solicitor  when  the  communications  were  made: 
Galley  v.  Richards,  19  Beav.  401;  see  also  L.  R.  18  Eq.  654;  and  to 
communications  with  reference  to  actual  or  impending  litigation 
coming  from  any  third  person  employed  by  the  solicitor,  or  at  his 
instance,  such  as  his  town  agent:  Catt  v.  Tourle,  23  "L.  T.  485;  19 
W.  R.  56,  or  clerk,  accountant,  or  other  skilled  person:  see  Lawrence 
v.  Campoell,  4  Dr.  485;  Steel  v.  Stewart,  1  Ph.  471;  Churton  v. 
Frewen,  2  Dr.  &  S.  390;  Hooper  v.  Gumm,  10  W.  R.  644;  or  in  any 
other  way  procured  by  the  solicitor,  or  by  the  client  or  his  agent, 
at  the  instance  of  the  solicitor:  Bustros  v.  Whyte,  1  Q.  B.  D.  423; 
Anderson  v.  Bank  of  British  Columbia,  2  Ch.  D.  644;  Taylor  v.  Batten, 
4  Q.  B.  D.  85;  and  to  documents  prepared  with  a  oona  fide  intention 
of  being  laid  before  a  solicitor  in  a  contemplated  action:  SouthwarJc 
v.  Quick,  3  Q.  B.  D.  315;  Wheeler  v.  Le  Marchant,  17  Ch.  D.  6"75; 
(see  that  case  explained  and  upheld  in  Calcraft  v.  Quest,  1898,  1  Q.  B. 
759);  Kennedy  v.  Lyell,  23  Ch.  D.  387;  see  9  App.  Cas.  81;  Macdonald  v. 
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Norwich  Union,  etc.,  10  P.  R.  501;  Lowdlen  v.  Blakey,  23  Q.  B.  Rule  467. 
D.  332;  even  though  they  answer  the  purpose  of  giving  information 
to  other  people  as  well:  Hunter  v.  G.  T.  Ry.  Co.,  16  P.  R.  385;  letters 
from  a  third  person  in  answer  to  inquiries  by  a  party's  solicitor  with 
a  view  to  anticipated  litigation:  McCorquodale  v.  Bell,  1  C.  P.  D.  471; 
Anderson  v.  Bank  of  British  Columbia,  2  Ch.  D.  644;  or  in  answer  to 
similar  inquiries  of  the  party  himself  at  the  suggestion  of  his 
solicitor:  Donahue  v.  Johnston,  14  P.  R.  476;  or  in  reasonable  con* 
templation  of  litigation:  ColUns  v.  London  General  Omnibus  Co., 
5  R.  355;  68  L.  T.  831;  anonymous  letters  to  solicitors  about  the 
case:  Young  v.  Holloway,  12  P.  D.  167;  documents  material  to  the 
party's  case  procured  by  his  solicitors  of  their  own  motion  for  the 
purposes  of  the  action:  The  Palermo,  9  P.  D.  6;  Guelph  C.  Co.  v.  White' 
head,  9  P.  R.  509;  documents  relating  only  to  the  conduct  of  the 
suit:  Ingilby  v.  Shafto,  33  Beav.  31;  Gandee  v.  Stansfleld,  4  DeG.  &  J. 
1;  Turner  v.  Burkenshaw,  11  W.  R.  851;  papers  relating  to  a  former 
action  and  privileged  therein:  Bullock  v.  Corry,  3  Q.  B.  D.  356; 
Bacon  v.  Bacon,  W.  N.  1876,  96;  Nordon  v.  Defries,  8  Q.  B.  D.  508; 
Branford  v.  Branford,  4  P.  D.  72;  Pearce  v.  Foster,  15  Q.  B.  D.  114; 
Canadian  Pacific  Ry.  v.  Conmee,  11  P.  R.  297;  Gale-raft  v.  Guest, 
1898,  1  Q.  B.  759;  78  L.  T.  283;  but  not  otherwise:  Hutchinson  v. 
Glover,  1  Q.  B.  D.  138;  Re  Worswick,  38  Ch.  D.  370;  a  doctor's  report 
of  an  examination  at  the  instance  of  a  party's  solicitor:  Friend  v. 
London,  Chatham  and  Dover  Ry.  Co.,  2  Ex.  D.  437;  and  reports 
of  surveyors  as  to  the  condition  of  a  cargo,  made  solely  for  the  case 
of  one  of  the  parties  or  for  the  opinion  of  his  legal  adviser:  The 
Theodore  Korner,  3  P.  D.  162;  see  Cossy  v.  London,  Brighton,  etc.,  Ry. 
Co.,  L.  R.  5  C.  P.  146;  and  a  report  of  an  accident  made  in  similar 
circumstances:  Collins  v.  London  General  Omnibus  Co.,  68  L.  T.  831; 
5  R.  355;  Hunter  v.  G.  T.  Ry.  Co.,  16  P.  R.  385. 

All  statements  made  at  joint  consultations  between  parties  and 
their  respective  solicitors  or  counsel,  even  though  made  by  one  party 
to  the  solicitor  or  counsel  of  the  other,  are  privileged;  so  also  is  a 
statement  made  by  one  party  to  the  solicitor  of  the  other  at  an  inter- 
view between  them  alone,  held  at  the  request  of  the  other  party: 
Rochefoucauld  v.  Boustead,  W.  N.  1896,  74;  74  L.  T.  783;  65  L.  J. 
Ch.  794. 

In  a  probate  action  an  order  for  production  of  documents,  the 
private  property  of  plaintiff's  solicitor,  containing  entries  by  the 
solicitor  as  to  the  deceased's  affairs,  was  refused:  O'Shea  v.  Wood, 
1891,  P.  237,  286. 

Although  copies  of  documents,  which  are  publici  juris,  are  them- 
selves unprivileged,  a  collection  of  entries  in  public  records  and 
registers  and  of  photographs  of  tombstones  and  houses  will  be  pro- 
tected from  production,  wh~en  it  has  been  made  or  directed  by  the 
solicitors  of  a  party  for  his  defence,  and  is  the  result  of  the  pro- 
fessional knowledge,  skill  and  research  of  those  solicitors:  Lyell  v. 
Kennedy,  27  Ch.  D.  1;  53  L.  J.  Chy.  937. 

Transcript  of  shorthand  notes  of  proceedings  in  open  Court  are  not 
privileged:  Re  Worswick,  Robson  v.  Worswick,  38  Ch.  D.  370;  Learoyd 
v.  Halifax  Banking  Co.,  1893,  1  Ch.  686;  68  L.  T.  158;  and  see  North 
Australia  Co  v.  Goldsborough,  1893,  2  Ch.  381. 

The  giving  of  an  extract  or  copy  of  an  opinion  of  counsel  pro- 
cured by  the  solicitor  for  his  client,  on  the  subject  matter  of  a  suit, 
to  the  solicitor  on  the  other  side  does  not  prevent  the  opinion  from 
being  privileged:  Carey  v.  Cuthbert,  6  L.  R.  Ir.  Eq.  599;  but  as  to 
making  use  of  the  copy  so  given,  see  Calcraft  v.  Guest,  1898,  1  Q. 
B.  759. 
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Rule  467.        Protection   cannot  be  claimed  on  this  ground  for  communications 

Communi-  made  to  a  solicitor,  but  not  in  his  character  of  solicitor:  Greciiouyh 

cations  not  v>  Qaskell,  1  M.  &  K.  98;  Rudd  v.  Frank,  9  C.  L.  T.  387;  Thomas  v. 

sfonal  6       Rawlings,  27  Beav.   140;   as  where  he   was   not  simply   advising  as 

character,   solicitor,  but  negotiating  actively  much  of  the  transaction  impeached 

in  the  action:  Pawson  v.  Merchants  Bank,  11  P.  R.  21;  or  was  plain- 

tiff's patent  agent,  as  well  as  his  solicitor;  and  the  communication 

was  in  the  former  capacity:  Maseley  v.  Victoria  Rubber  Co.,  55  L.  T. 

482;  nor  for  letters  to  a  party's  solicitor,  not  induced  by  inquiries: 

McCorquodale  v.  Bell,  supra;  nor  for  documents  not  obtained  by  direc- 

tion of  the  party's  solicitor,  but  by  way  of  precaution  and  by  possibility 

to  be  laid  before  him  for  the  purpose  of  defence  to  an  action  if  any 

should  be  brought:   Cook  v.  N.  Metropolitan  Tramway  Co.,  6  Times, 

22;  and  see  Rawstone  v.  Preston,  30  Ch.  D.  116;  nor  for  statements 

made  voluntarily,  or  at  the  party's  request  for  his  own  information, 

by  his  unprofessional  agents:  Bistros  v.  White;  Anderson  v.  Bank  of 

British  Columbia,  supra;  though  made  in  confidence,  and  so  marked: 

Hopkinson  v.  Lord  Burghley,  L.  R.  2  Chy.  447;  see  Wiman  v.  Brad- 

street,  2  Chy.  Ch.  77. 

Where  documents  are  produced  in  such  cases  an  undertaking  in;iy 
be  required  from  the  opposite  party  not  to  use  the  documents  for 
any  collateral  purpose:  Hopkinson  v.  Lord  Burghlcy,  supra;  Richardson 
v.  Hastings,  7  Beav.  354. 


Of  collat- 
eral in- 
ormation. 


Between 
solicitor 


Protection  also  cannot  be  claimed  for  information  derived  from  oolla- 
teral  sources,  and  not  directly  from  the  client:  Marsh  v.  Keith,  1  Dr.  «fc 
Sm.  342;  Ford  v.  Tennant,  32  Beav.  162;  Desbormigh  v.  Raiclin*,  3 
M.  &  Cr.  515;  Re  Land  Credit  Society,  15  W.  R.  703;  nor  for  mere 
collateral  facts,  such  as  the  client's  residence,  unless  communicated 
confidentially;  e.g.,  as  his  client's  hiding  place:  see  Heath  v.  Crea- 
lock,  L.  R.  15  Eq.  257;  Re  Arnott,  Ex  purte,  Ohief  Official  Recdro; 
37  W.  R.  223;  60  L.  T.  109;  or  address:  see  BursiU  v.  Tanner,  55 
L.  J.  Q.  B.  53;  (see  also  the  distinction  between  confidential  com- 
munications, and  those  of  facts  patent  to  the  senses:  Kennedy  v.  LycU, 
48  L.  T.  455;  23  Ch.  D.  387);  nor  for  documents  passing  between  the 
party's  solicitor  and  third  persons  to  enable  the  solicitor  to  advise  his 
client,  unless  tEey  were  for  the  purpose  of  obtaining  information, 
evidence  or  legal  advice  with  reference  to  litigation  existing  or  con- 
templated between  the  parties  to  the  action:  Wheeler  v.  Le  Marchant, 
17  Ch.  D.  675;  (see  that  case  explained  and  upheld  in  Calcraft  v. 
<*"***>  1898'  !  Q-  B-  759)'»  Pavitt  v.  Metropolitan  Tramways  Co.,  AY.  X. 
1883,  100;  Original  Hartlepool  Collieries  Co.  v.  Moon,  30  L.  T.  193,  585; 
Betts  v.  G.  T.  Ry.,  12  P.  R.  86,  634;  Conmee  v.  C.  P.  Ry.  Co.,  9  C.  L. 
T.  36;  Learoyd  v.  Halifax  Jt.  Stk.  Banking  Co.,  1893,  1  Ch.  686;  N. 
Australia,  etc.,  Co.  v.  Goldsborough,  1893,  2  Ch.  381;  (see  Westin^ho-u-se 
v.  Midland,  etc.,  48  L.  T.  98,  462,  as  to  what  constitutes  Us  mota); 
nor  for  professional  opinions  given  partly  for  the  benefit  of  the  party 
requiring  production:  Reynolds  v.  Godlee,  4  K.  &  J.  88;  Talbot  v. 
Marshfleld,  13  W.  R.  885;  Wynne  v.  Humbertson,  27  Beav.  421;  nor 
where  fraud  is  charged:  see  Mormngton  v.  Mornvngton,  2  J.  &  H. 
697;  Charlton  v.  Coombes,  4  Giff.  372.  382;  Reynell  v.  Sprye,  10  Beav. 
51;  11  Beav.  618;  Reg.  v.  Cox,  14  Q.  B.  D.  153. 

Professional  communications  are  excepted  from  protection  in  part- 
nership actions  and  actions  between  beneficiaries  and  trustees, 
where  such  communications  had  been  obtained  for  the  sake  of,  and 
paid  for  out  of,  the  partnership  or  trust  estate:  Gauraiid  v.  Edison 
Gower  Bell  Tel.  Co.,  59  L.  T.  813;  57  L.  J.  Chy.  498. 
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No  privilege  can  be  claimed  by  a  trustee  as  against  his  cestui  que  Rule  467. 
trust  for  letters  passing  between  the  trustee  and  the  solicitor,  relat- 
ing to  the  trust  before  action  brought:  Re  Mason,  Mason  v.  Cattley, 
22  Ch.  D.  609;  Talbot  v.  Marshfteld,   supra',  Re  Postlethwaite,  Postle- 
thwaite v.  Rickman,  35  Ch.  D.  722. 

Where   fraud   is    charged,    communications   between   solicitor   and  Fraud, 
client  as  to  the  subject  matter  of  an  alleged  fraud  are  not  privileged 
in  an  action:  Williams  v.  Quebrada  Ry.  Co.,  1895,  2  Ch.  751;  73  L.  T. 
397;  see  also  as  to  the  effect  of  a  charge  of  fraud,  Re  Postlethwaite, 
35  Ch.  D.  722;  Reg.  v.  Cox,  14  Q.  B.  D.  153. 

The  privilege  where  it  exists  only  prevents  the  production  of  the 
document,  or  the  disclosure  by  the  solicitor  of  its  contents;  secondary 
evidence  of  its  contents  may  be  given:  Calcraft  v.  Guest,  1898,  1  Q. 
B.  759. 

Form    of    Claim   of    Privileged    Communications. — It    is  not  enough  Form, 
to  state  that  the  documents  were  privileged  as  communications  be- 
tween the  deponent  and  his  solicitor.    It  is  necessary  to  state  that 
the   professional    communications    are    of    a    confidential    character: 
O'Shea  v.   Wood,   1891,   P.   286. 

The  following  are  forms  of  statement  of  objection  to  produce  com- 
munications between  solicitor  and  client  on  the  ground  of  privilege: 

"  I  object  to  produce  the  documents  set  forth  in  the  second  part  of 
the  said  first  schedule,  on  the  ground  that  they  are  communications 
passing  between  me  (or  A.  B.,  acting  on  my  behalf),  and  my  solicitor, 
with  reference  to  matters  which  are  now  in  question  in  this  cause; 
and  that  the  same  are  confidential  communications  between  solicitor 
and  client." 

Or,  "  are  communications  written  at  the  instance  and  for  the  use 
of  my  solicitor  for  the  purpose  of  the  proceedings  in  this  action,  and 
of  giving  advice  to  me  with  reference  to  the  same." 

Or,  "  are  communications  between  A.  B.  and  myself  for  the  pur- 
pose of  being  laid  before  my  solicitor  for  obtaining  his  advice,  and 
with  a  view  to  this  litigation." 

Or,  "  are  communications  written  and  sent  by  A.  B.  for  the  con- 
fidential and  private  information  of  toy  solicitor  with  a  view  to  the 
institution  of  legal  proceedings  against  ." 

11.   Gommunicativns    with    an    unprofessional    agent    in    anticipation  Conirmini 
of  litigation,  and  with  a  view  to  the  prosecution  of,  or  defence  to,  ^^o 
a  claim  to  the  matter  in  dispute  were  held  to  be  privileged  in  Rosssi0n&i 
v.   Gibbs,  L.   R.  8  Eq.  522;   Cowmee  v.  C.  P.   Ry.   Co.,    11  P.  R.   297;ageut. 
The  later  cases,  however,  seem  to  show  that  such  communications  are 
not  privileged  even  where  made  during,  and  for  the  express  purpose 
of  litigation:  see  Bustros  v.  White,  1  Q.  B.  D.  423;  Anderson  v.  Bank  of 
British  Columbia,  2  Ch.  D.  644,  658;  Slade  v.  Tucker,  14  Ch.  D.  824; 
Martin  v.  Butchard,  36  L.  T.  732;  see  also  Reid  v.  Langlois,  1  Mac. 
&  G.  638;  Hamilton  v.  Nott,  L.  R.  16  Eq.  112. 

See  also  Armstrong  \.  Toronto  Streeti  Railway  Co.,  15  P.  R.  208, 
where  in  an  action  for  damages  for  personal  injuries  received  in  a 
tramway  accident,  a  report  made  to  defendants  by  the  conductor  of 
the  car  was  held  not  privileged  as  a  whole,  while  the  portion  of 
the  report  containing  the  names  of  eye-witnesses  was  held  to  be 
protected. 

The  following  are  further  instances  of  communications  not  privi-  Instances 
leged:— Copies  of  letters  between  defendants  and  third  persons  Pr<>- nid^ns 
cured  for  the  purpose  of  defence  by  the  solicitors  of  the  defendants  not  pri- 
from  such  third  persons,  the  defendants  not  having  kept  copies  ofvileged. 
the  correspondence:  Chadwick  v.  Bowman,  16  Q.  B.  D.  561. 
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Rule  467.  A  transcript  of  shorthand  notes  of  evidence  in  an  action  instituted 
by  a  party,  with  a  view  to  ulterior  proceedings  not  then  contem- 
plated, and  for  the  purpose  of  submitting  the  same  to  counsel  in 
such  ulterior  proceedings  if  taken:  Rawstone  v.  Preston,  30  Ch.  D. 
116;  Cook  v.  2V.  Metropolitan  Tramway  Co.,  6  Times,  22. 

Opinions  of  engineers  as  to  the  validity  of  a  patent,  obtained  with 
a  view  to  being  forearmed  in  case  litigation  should  arise:  Toronto 
Gravel  Road  Co.  v.  Taylor,  6  P.  R.  227;  reports  made  to  an  insurance 
company  by  their  medical  officer,  and  by  friends  of  the  assured  to 
whom  the  company  was  referred  as  to  his  health  and  habits:  Maho-ny 
v.  National  Widow's  Life  Ass.  Fund,  L.  R.  0  C.  P.  252;  reports  of 
persons  employed  to  survey  a  tug,  for  the  purposes  of  an  action  for 
damages  for  improperly  constructing  the  tug:  Martin  v.  Butchard, 
36  L.  T.  732;  correspondence  between  a  vendor  and  a  vendee 
relative  to  the  subject  matter  of  the  action  by  a  sub-vendee, 
but  which  could  not  be  said  to  be  confidential  communications 
with  a  view  to  litigation:  English  v.  Tottie,  1  Q.  B.  D.  141;  let- 
ters from  a  party's  unprofessional  agent  to  defendant,  relative 
to  the  subject  matter  of  an  action,  not  sent  in  order  to  be  laid 
before  the  party's  solicitor:  Anderson  v.  Bank  of  British  Columbia, 
2  Ch.  D.  644;  an  agreement  of  compromise  between  the  defendant 
and  a  third  person  relative  to  the  subject  matter  of  an  action:  Hitt- 
chinson  v.  Glover,  1  Q.  B.  D.  138;  Richards  v.  Morgan,  4  B.  &  S. 
641;  or  papers  obtained  from  experts,  by  arbitrators  for  their  guid- 
ance: Ponsford  v.  Swaine,  1  J.  &  H.  433;  statements  made  to  a  re- 
porter in  the  employment  of  the  proprietor  of  a  newspaper:  Davis 
v.  Shepstone,  55  L.  T.  1. 

Correspondence  between  co-defendants  after  suit,  is  not  as  a  gen- 
eral rule  privileged:  Hamilton  v.  Nott,  L.  R.  16  Eq.  112;  see  also 
Sankey  v.  Alexander,  8  L.  R.  Ir.  241;  Hey  v.  De  la  Hey,  W.  N.  1886, 
101. 

Where  a  diary  that  would  not  have  been  protected  from  produc- 
tion has  been  lost,  extracts  made  from  it  since  the  commencement, 
and  for  the  purposes  of  the  litigation  are  not  protected:  Land  Cor- 
poration of  Canada  v.  Puleston,  W.  N.  1884,  1;  see  The  Palermo,  9  P. 
D.  6. 

Form  of  Affidavit.— The  Forms  19,  and  20  given  in  the  Appen- 
dix, should  be  followed.  "  The  statutory  form  is  the  right  form,  and 
is  intended  to  be  the  common  form.  The  affidavit  of  documents  is 
intended  now  to  be  exhaustive,  and  the  form  given  in  the  Act  is  so  ": 
per  Lindley,  J.,  W.  N.  1876,  39. 

For  form  of  affidavit  where  two  plaintiffs  have  different  interests, 
see  Fendall  v.  O'Connell,  52  L.  T.  553,  in  note  to  Rule  464. 

The  affidavit  must  give  such  description  of  the  documents  which 
the  party  objects  to  produce  as  will  sufficiently  identify  them:  Taylor 
v.  Batten,  4  Q.  B.  D.  85;  Bewicke  v.  Graham,  7  Q.  B.  D.  400;  Taylor 
v.  Oliver,  45  L.  J.  Chy.  774;  Mayor  of  Bristol  v.  Cox,  26  Ch.  D.  678. 
A  list  may  be  given  setting  them  out  in  the  same  way  as  the  docu- 
ments which  the  party  does  not  object  to  produce:  see  Hamelyn  v. 
Whyte,  Q  P.  R.  143;  Hoffman  v.  Crerar,  17  P.  R.  404;  Fraser  v.  Home 
Ins.  Co.,  6  P.  R.  45. 

It  is  obvious  that,  a  minute  specification  of  the  documents  in  the 
affidavit  might  often  defeat  the  claim  of  privilege. 

Examples  rj^g  f0nowing  descriptions  have  therefore  been  held  sufficient:  "  A 
nientiTof  correspondence  between  the  plaintiff  and  his  predecessors  in  title  on 
objection  the  one  hand,  and  their  respective  solicitors  from  time  to  time  on  the 


Form  of 

affidavit 

claiming 

protection 

from 

production 


PRODUCTION  OF  DOCUMENTS.  651 

other":  Mmet  v.  Morgan,  L.  R.  8  Chy.  361.     "Certain  documents,  Rule  467. 
letters   and    correspondence   which   have   passed   between    my    legal  to  produce 
advisers  and  myself,    and   certain  instructions   to,   and   opinions   of  on  ground 
counsel,  which  are  numbered  50-76  inclusive  and  are  tied  up  in  aofprivilese 
bundle  marked  with  the  letter  A  and  initialed  by  me":  Taylor  v. 
Batten,    supra;  Morris    v.  Edwards,   15    App.     Cas.    309;   Budden  v. 
Wilkinson,    1893,    2    Q.    B.    432;    69    L.    T.    427.     "  Bundles  of  let- 
ters "    is   not   a    sufficient   description    of    correspondence:   Hamilton 
v.  Nott,  L.  R.  16  Eq.  112;  but  letters  may  be  so  described  with  suffi- 
cient description  to  identify  them:  Walker  v.  Poole,  51  L.  J.  Chy.  840. 
Too  prolix  and  voluminous  an  affidavit  may  be  ordered  to  be  taken  off 
the  files:  /&.,  W.  N.  1882,  136;  or  the  party  filing  it  may  be  ordered  to 
pay  the  costs  of  it:  Hill  v.  Hart-Davis,  26  Ch.  D.  470. 

It  is  not  sufficient  to  mention  bundles  containing  a  large  number  of 
documents,  among  which  the  deponent  thinks  one  or  two  may  be 
material;  an  affidavit  so  framed  may* be  ordered  to  be  taken  off  the 
files:  Bolton  v.  Natal  Land  &  Col.  Co.,  83  L.  T.  Jour.  203;  W.  N. 
1887t  143. 

Reference  generally  to  letters,  etc.,  as  filed  in  Court  on  certain 
specified  applications,  was  held  sufficient  without  scheduling  the 
particulars:  Lyon  v.  McKay,  10  P.  R.  557. 

The  affidavit  must  also  (see  clause  3)  assign  a  reason  for  object- 
ing to  produce  the  documents,  and  verify  the  facts  upon  which  the 
claim  to  protection  is  based:  Bromley  v.  Graham,  11  P.  R.  451;  Gardner 
v.  Irvin,  4  Ex.  D.  49;  Webb  v.  East,  5  Ex.  D.  108;  Roberts  v.  Oppen~ 
neim,  26  Ch.  D.  724.  It  has  been  held  sufficient  to  swear  to  the  best 
of  the  defendant's  knowledge  and  belief:  Minet  v.  Morgan,  supra, 
but  see  Manby  v.  Bewicke,  8  DeG.  M.  &  G.  476.  It  is  insufficient  to 
swear  generally  that  the  documents  are  privileged:  Gardner  v.  Irvin, 
4  Ex.  D.  49. 

Where  an  affidavit  of  documents  had  been  filed,  setting  out  the 
number  and  the  dates,  but  not  the  parties,  to  title  deeds,  it  was  held 
that  as  the  deeds  were  privileged,  the  Court  would  not  order  the 
names  of  the  parties  to  the  deeds  to  be  set  out:  Taylor  v.  Oliver,  45 
L.  J.  Chy.  774;  34  L.  T.  902. 

Where  one  document  only  was  mentioned  as  "  a  certain  document," 
and  possession  of  others  was  negatived,  the  statements  (1)  "  I  object 
to  produce  the  said  document;  (2)  the  naming  or  production  of  the 
said  document  might  tend  to  criminate  me,  or  would  tend  to  bring 
a  criminal  prosecution  against  me  for  a  crime  of  which  I  am  in  fact 
innocent,  but  for  which  I  might  be  criminally  prosecuted,"  were  held 
to  be  sufficient  to  "  specify  "  the  document  within  Rule  467,  and  to 
state  a  claim  of  privilege,  though  no  information  was  given  as  to  the 
date,  nature  or  contents  of  the  document:  Vansickle  v.  Axon,  17  P. 
R.  535. 

The  following  statements  have  been  held  to  sufficiently  disclose 
some  ground  of  privilege:  "The  said  documents  relate  solely  to  the 
case  of  the  defendants,  and  not  to  the  case  of  the  plaintiff,  nor  do 
they  tend  to  support  it,  and  they  do  not  to  the  best  of  our  knowledge, 
information  and  belief,  contain  anything  impeaching  the  case  of  the 
said  defendants,  wherefore,  we  object  to  produce  the  same  and 
say  they  are  privileged  from  production  " :  Bewicke  v.  Graham,  7  Q. 
B.  D.  400;  see  a  discussion  of  that  case,  16  L.  J.  263;  see  also 
Roberts  v.  OppenJieim,  26  Ch.  D.  724;  and  Bulman  v.  Dixon,  49  L.  T. 
736.  "  I  object  to  produce  the  documents  set  forth  in  the  second 
part  of  the  first  schedule,  on  the  ground  that  being  communications 
between  solicitor  and  client  they  are  privileged  " :  Hamelyn  v.  Whyte, 


652 


CONSOLIDATED   RULES. 


Rule  467. 


Further 


6  P.  R.  143;  followed  though  with  doubt  in  Hoffman  v.  Crerar,  17  P. 
R.  404;  see  also  Macfarlane  v.  Rolt,  L.  li.  14  Eq.  580.  For  a  descrip- 
tion held  not  sufficient  to  protect  on  the  ground  of  joint  interest,  see 
Fraser  v.  Home  Ins.  Co.,  6  P.  R.  45. 

Portions  of  books  produced,  containing  entries  not  relevant  to  the 
matters  in  question  may  be  allowed  to  be  sealed  up:  Re  Pickering,  25 
Ch.  D.  247;  Heugh  v.  Garrett,  W.  N.  1874,  229;  1875,  26;  Jones  v. 
Andrews,  57  L.  T.  843;  58  L.  T.  601;  or  where  books  are  in  use  the 
portions  not  relevant  need  not  be  actually  sealed  up,  but  may  be 
temporarily  covered  up  during  inspection,  and  where  required  any 
necessary  affidavit  may  be  ordered  to  be  made  so  as  to  protect  the 
opposite  party  by  oath  against  the  possibility  of  a  relevant  portion 
being  covered  up:  Graham  v.  Button,  1897,  1  Ch.  761;  76  L.  T.  369. 

As  to  the  conclusiveness  of  the  affidavit,  see  infra. 

Motion  for  better  Affidavit.  —  Where  a  claim  to  protection  from 
Pr°duction  is  not  sufficiently  made  out  by  the  affidavit  on  production, 
or  where,  by  admissions  of  the  party  who  made  the  affidavit,  it  is 
made  out  that  other  documents  than  those  produced  are  in  the 
possession  or  power  of  the  party,  the  course  is  to  require  a  further 
and  better  affidavit  to  be  made.  If  on  the  motion  it  appears  that  the 
claim  to  protection  is  not  authorized  or  sufficiently  made  out,  or  flint 
there  are  such  other  documents,  an  order  will  be  made  directing  the 
filing  of  a  better  affidavit  making  the  further  production  which  may 
be  proper. 

It  is  irregular  to  go  into  the  merits  of  the  action  on  a  motion  for  a 
better  affidavit:  Morris  v.  Edwards,  23  Q.  B.  D.  287;  Hoffman  v. 
Orerar,  17  P.  R.  404. 

A  second  application  for  a  better  affidavit  on  production  is  improper 
where  no  objection  is  made  on  the  first  application  to  the  non- 
production  of  the  documents  in  question,  the  seconcl  motion  not  being 
made  upon  any  material  which  did  not  exist  at  the  time  of  the  first 
motion:  Bough  ton  v.  Citizen  Insurance  Co.,  11  P.  R.  110. 

Affidavit  Affidavit  on  Production  when  Conclusive.—  Where  the  docu- 
form°Pe]  nients  are  properly  identified  and  described  and  the  ground  of 
conclusive,  protection  sufficiently  stated,  if  it  is  a  valid  ground,  the  affidavit  is 
prima  facie  conclusive  as  to  the  relevancy  of  documents,  and  privilege 
claimed:  Bcwicke  v.  Graham,  7  Q.  B.  D.  400;  Welsh  Steam,  etc.,  Co.  v. 
Gaskell,  36  L.  T.  352;  Bulman  v.  Young,  31  W.  R.  766;  49  L.  T.  730; 
and  it  cannot  be  contradicted  by  counter  affidavits:  Jones  v.  Monte 
Video  Gas  Co.,  5  Q.  B.  D.  556;  Lyon  v.  McKay,  10  P.  R.  557;  see  also 
Hall  v.  Truman  HanUiry  Co.,  29  Ch.  D.  307;  Nicholl  v.  Wheeler,  17  Q. 
B.  D.  101;  McGregor  v.  McDonald,  12  P.  R.  81;  Morris  v.  Edwards, 
23  Q.  B.  D.  287;  15  App.  Cas.  309;  Hoffman  v.  Crerar,  17  P.  R.  404; 
but  the  Master  or  Judge  may  see  from  the  nature  of  the  case,  that 
the  party  has  misconceived  the  effect  of  the  documents,  and  may 
therefore  disregard,  or  refuse  to  act  upon  his  affidavit:  Attorney- 
General  v.  Emerson,  10  Q.  B.  D.  19;  Ponsonby  v.  Hartley,  W.  N.  1883, 
13,  44;  Lyell  v.  Kennedy,  31  W.  R.  618;  Fraser  v.  Home  Ins.  Co.,  6  P. 
R.  45;  Re  Pickering,  25  Ch.  D.  247;  Moxley  v.  Canada  Atlantic  Ry.  Co., 
11  P.  R.  39;  Frankenstein  v.  Gavins,  H.  C.  C.  Co.,  1897,  2  Q.  B.  02 
(but  see  Leslie  v.  Cave,  35  W.  R.  515;  56  L.  T.  332,  where  it  was 
held  that  one  document  being  shown  not  to  be  privileged  as  claimed, 
by  relating  only  to  the  party's  own  case,  another  document  is  not  on 
that  ground  to  be  ordered  to  be  inspected);  or  if  from  the  affidavit 
itself:  Jones  v.  Monte  "Video  Gas  Co.,  supra;  Wagstaffe  v.  Anderson,  39 
L.  T.  332;  (where  the  words  "  never  have  had  "  were  omitted),  or 
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from  the  documents  referred  to,  or  an  admission  in  the  pleading  of  RUie  457 
the  party:  Hastings  v.  Ivall,  L.  K.  8  Chy.  1017;  Imp.  Land  Co.  of 
Marseilles  v.  Masterman,  22  W.  R.  GO;  29  L.  T.  559;  Jones  v.  Monte 
Video  Gas  Co.,  supra-  Smcdley  v.  B.  America  Ass.  Co.,  18  P.  R.  92;  or 
other  documents  affording  reasonable  suspicion  that  the  affidavit 
is  not  sufficient:  see  Lj/ell  v.  Kennedy,  27  Ch.  D.  1  (such'  as  evidence 
given  at  a  former  trial  of  the  case:  Moxley  v.  Canada  Atlantic  Ry. 
Co.,  11  P.  R.  39),  or  in  his  examination  in  the  cause:  see  Dobson  v. 
Dobson,  7  P.  R.  25(J;  or  the  admission  of  his  solicitor:  Campbell  v. 
McArthur,  7  P.  R.  40;  or  of  any  officer  of  a  defendant  or  company: 
Pawson  v.  Merchants  Bank,  11  P.  R.  18,  the  Master  or  Judge  is  of 
opinion  that  the  affidavit  is  insufficient  a  further  affidavit  may  be 
ordered.  See  also  Ross  v.  Dublin  United  Tramways  Co.,  8  L.  R.  Ir. 
213;  Cvmpagnie  Fintinviens  v.  Peruvian  Guano  Co.,  11  Q.  B.  D.  55; 
C-entral  News  (Limited}  v.  Eastern  Telegraph  Co.,  28  Sol.  Jour.  390; 
Robinson  v.  Budgett,  W.  N.  1884,  94;  28  Sol.  Jour.  411;  Parnell  v. 
Wood,  1892,  P.  137. 

Cross-Examination  on  Affidavit.— In  England  cross-exarnina-  Cross- 
tion  upon  the  affidavit  was  not  allowed  in  Chancery,  nor  is  it  under  examina- 
the  Jud.  Act:  see  Manby  v.  Bewteke,  8  DeG.  M.  &  G.  470;  Hall  v. tlon> 
Truman,  29  Ch.  D.  313;  Nicholls  v.  Wheeler,  17  Q.  B.  D.  101;  it  was 
allowed  under  the  Chancery  practice  in  Ontario:  see  Dobson  v. 
Dobson,  7  P.  R.  256;  but  in  Frith  v.  Ryan,  10  P.  R.  235,  it  was  held 
that  the  Chy.  practice  was  not  continued  under  the  Jud.  Act;  Con. 
Rule  512  was  therefore  passed  in  1888  to  continue  the  Chancery 
practice,  but  it  was  rescinded  in  September,  1894,  by  Rule  1337  to 
prevent  a  double  examination  of  a  party,  one  upon  the  affidavit  and 
another  for  discovery.  The  prohibition  is  continued  in  Rule  490.  It 
would,  however,  seem  that  now,  upon  the  usual  examination  for  dis- 
covery, examination  may  take  place  in  respect  to  the  correctness  of 
the  affidavit  of  the  party  on  production  of  documents  just  as  in 
regard  to  any  other  relevant  matters:  see  Lavery  v.  Wolfe,  10  P.  *R. 
488;  Dobson  v.  Dobson,  7  P.  R.  256;  Dry  den  v.  Smith,  17  P.  R.  at  pp. 
504,  505 ;  and  admissions  so  obtained  impfnrhi71^  f^A  nnrrAftnpgg  of 
the  affidavit  may,  it  would  seem,  be  used  as  the  foundation  of  a 
motion  for  a  better  affidavit;  and  see  Smedley  v.  B.  Am.  Assur.  Co., 
18  P.  R.  92.  It  is  not  permissible,  however,  to  the  opposite  party  to 
obtain  a  cross-examination  of  the  deponent  by  the  indirect  means  of 
examining  him  as  a  -witness  under  Rule  491  for  the  purpose  of  using 
his  evidence  upon  a  motion  for  a  better  affidavit  on  production: 

Driif\rn  v.    Kmith    17  P.   R.   500. 

Inspection  by  a  Judge  of  Documents  claimed  to  be  inspection 
Privileged. — It  seems,  in  England,  to  have  been  a  not  uncommon 
practice,  on  applications  respecting  discovery,  to  shew  the  documents 
upon  which  a  question  of  privilege  arises  to  the  Judge;  and  where 
by  consent,  the  documents  are  so  shewn  to  the  Judge,  and  his  decision 
thereupon  taken,  no  appeal  lies  from  his  order:  Bustros  v.  White,  1 
Q.  B.  D.  427;  see  also  Macdonald  v.  Norwich  Union,  10  P.  R.  505;  but 
whether  this  course  is  right  was  doubted:  see  Re  Holloway,  12  P.  D. 
167,  169;  it  is  now,  however,  authorized  by  an  express  English  Rule, 
O.  31,  r.  19  a>  (2).  Under  the  Ontario  practice  this  course  would 
not  seem  to  be  authorized. 

Inspection  by  the  Party. — As  soon  as  documents  are  produced, 
the  opposite  party,  at  whose  instance  the  production  is  ordered,  is 
entitled  to  inspect  them:  see  Rule  464;  but  where  there  is  some  pre- 
liminary question  of  law  or  fact  to  be  determined,  on  special  applica- 
tion, the  right  of  inspection  may  be  postponed  until  after  the 
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Rules 
468,  469. 

Costs. 


determination  of  such  question:  see  Rules  259,  472;  De  Carteret   v. 
Land  Security  Co.,  70  L.  T.  323;  42  W.  R.  104;  7  R.  16. 

Costs.  —  As  to  the  costs  of  several  successive  affidavits  on  produc- 
tion by  the  same  party,  see  Baldwin  y.  Quinn,  16  P.  R.  248,  where 
only  the  first  affidavit,  and  the  extra  folios  of  subsequent  affidavits, 
were  allowed. 


production     ^**^-    Where  the  party  required  to  produce  documents 
by  a  cor-     is  a  corporation  the  affidavit  shall  be  made  by  one  of  its 

officers,  and  may  be  according  to  Form  No.   20.     Con. 

Rule  511,  amended. 

This  Rule  is  not  among  the  English  Rules,  but  is  in  conformity 
with  what  was  the  practice  in  Chancery:  see  Dan.  Prac.,  5th  ed., 
p.  1677,  and  cases  there  cited. 

A  form  of  affidavit  by  an  officer  is  given  in  the  Appendix,  No. 
20.  This  affidavit  must  be  made  by  the  proper  officer  of  the  company, 
in  compliance  with  an  order  in  the  usual  form. 

Where  a  bill  was  filed  by  a  Republican  government,  the  defendant, 
having  put  in  a  sufficient  answer,  was  held  entitled  to  the  usual 
affidavit  of  documents,  to  be  made  by  one  or  more  of  the  Ministers 
or  officers  of  the  Government:  Republic  of  Liberia  v.  Imperial  Bank, 
L.  R.  16  Eq.  179. 

As  to  what  persons  have  been  held  to  be  officers  within  similar 
words  in  R.  'S.  O.  1877,  c.  50,  s.  156  (now  Rule  439),  see  notes  to  Rule 
439. 

It  was  held  unreasonable  to  require  a  defendant  company  to  answer 
interrogatories  through  a  former  director  who  was  interested  in  the 
plaintiff  company,  the  Court  intimating  at  the  same  time,  thnt 
such  person  might  be  made  a  defendant,  and  discovery  thus  obtained: 
Manchester  Val  de  Travers  Paving  Co.  v.  Slagg,  W.  N".  1882,  127. 

469.—  (1)  A  party  shall  be  entitled  to  obtain  the  pro- 
Auction,  for  inspection,  of  any  documents  referred  to  in 
the  pleadings  or  affidavits  of  the  opposite  party,  by  giving 
a  notice  (according  to  Form  No.  60)  to  the  solicitor  of  such 
opposite  party,  and  shall  be  entitled  to  take  copies  of  such 
documents  when  so  produced  for  inspection. 

(2)  Any  party  not  producing  any  document  in  compli- 
ance with  such  notice,  shall  not  afterwards  be  at  liberty  to 
use  the  documents  in  evidence,  in  the  cause,  matter  or 
proceeding,  unless  he  satisfies  the  Court  or  Judge,  as  the 
case  may  be,  that  he  had  some  sufficient  cause  for  not  com- 
plying with  the  notice  (a).  See  Con.  Kules  514,  515. 

Clause  (1)  is  a  slightly  abbreviated  form  of  former  Con.  Rule  514, 
and  clause  (2)  of  Con.  Rule  515,  which  two  Rules  corresponded  sub- 
stantially with  Eng.  (1883)  Rs.  357  and  358,  except  that  the  Eng. 
Rule  357  has  at  (a)  the  words  following,  which  seem  to  be  implied  in 
the  present  Rule  469:  "  In  which  case  the  Court  or  Judge  may  allow 
the  same  to  be  put  in  evidence  on  such  terms  as  to  costs  and  other- 
wise as  the  Court  or  Judge  shall  think  fit." 


in  plead- 
affidavit, 
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See  notes  to  Rules  464  and  467.  Rule  469 

In  Webster  v.  Wheicall,  15  Ch.  D.  121,  remarks  were  made  by 
Denman,  «J.,  to  the  effect  that  "  sufficient  cause  "  for  not  complying 
with  a  notice  by  defendant  under  this  Rule  would  be,  that  the 
defence  had  not  yet  been  delivered.  This  dictum  was  not  approved 
in  Quitter  v.  Heatly,  23  Ch.  D.  42,  where  it  was  held  that  a  defendant 
was,  prima  facie,  entitled  to  at  once  inspect  a  document  referred  to 
in  the  pleadings,  and  the  burden  of  shewing  cause  is  on  the  party 
from  whom  inspection  is  demanded;  also  that  the  Rule  applies  not 
only  between  the  plaintiff  and  a  defendant,  but  also  between  co- 
defendants.  There  Lindley,  L.J.,  said:  "There  is  a  material  dis- 
tinction between  ordinary  discovery,  and  discovery  of  documents 
referred  to  in  the  pleadings  or  affidavits."  And  Jessel,  M.R.,  said: 
"  The  defendant  may  say,  '  Your  case  depends  partly  on  a  set  of 
documents  which  you  have  set  out  incorrectly,  I  wish  to  see  them. 
It  may  be  that  I  have  made  admissions  which  will  put  me  out  of 
Court.  I  wish  to  see  the  documents  to  know  whether  I  have  made 
such  admissions,  and  it  is  important  for  me  to  see  them  before  I  put 
in  my  defence.'  It  is  reason  enough  why  the  defendant  should  be 
allowed  to  see  them  that  the  plaintiff  has  made  them  part  of  his 
statement  of  claim." 

Where  a  document  is  referred  to  in  an  affidavit,  of  which  a  copy 
is  served  to  be  read  in  answer  to  a  motion,  the  opposite  party  is 
entitled  to  call  for  the  production  of  the  document,  even  though  the 
affidavit  is  not  filed:  Re  Fenner,  1897,  1  Q.  B.  667;  76  L.  T.  376. 

The  documents  need  not  be  particularly  identified  *or  referred  to; 
but  if  more  compendiously  described  by  general  words,  they  fall 
within  this  Rule,  and  inspection  may  be  ordered:  Smith  v.  Harris,  48 
L.  T.  869.  A  letter  referred  to  in  particulars  of  plaintiff's  claim  is  a 
document  within  the  Rule:  Case  v.  Fitzgerald,  W.  N.  1884,  18. 

The  reference  in  a  pleading,  etc.,  to  a  document  in  respect  of  which 
privilege  might  otherwise  be  claimed  does  not  render  it  liable  to 
inspection  under  this  Rule,  but  if  production  is  refused  it  cannot  be 
used  in  evidence:  Roberts  v.  Oppenheim,  26  Ch.  D.  724;  see  also 
Mayor  of  Bristol  v.  Cox,  26  Ch.  D.  678;  Leslie  v.  Cave,  30  Sol.  Jour. 
76,  and  Green  v.  Amey,  2  Chy.  Ch.  138. 

Inspection  of  a  foreign  judgment  was  refused,  in  an  action  on  a 
judgment  brought  under  the  old  procedure :  Matthias  v.  Delcacho,  1 
Charl.  Ca.  (Court)  123.  Inspection  of  a  mortgage  deed  was  refused 
to  a  defendant,  who  wished  to  find  from  it  the  amount  in  order  to 
redeem,  the  plaintiff  undertaking  to  give  in  a  week  a  statement  of 
principal,  interest  and  amount  of  costs,  and  of  the  particulars  of  all 
other  subsequent  incumbrances:  Anon.,  2  Charl.  Ch.  Ca.  61;  W.  N. 
1876,  23;  but  see  control  Emmens  v.  Middlemiss,  8  P.  R.  320.'  In  Lake 
v.  Pooley,  W.  N.  1876,  54,  an  action  for  breach  of  covenant  in  a  lease, 
the  defendant  had  made  an  assignment  of  one  undivided  moiety  of 
leasehold  property,  consisting  of  land,  brewery  and  fixtures;  the 
plaintiff  having  applied  for  an  order  for  inspection  of  documents,  and 
the  defendant  having  objected  that  the  documents  related  solely  to 
his  own  title,  Archibald,  J.,  made  the  order,  because  it  was  a  case 
of  an  undivided  moiety,  the  interest  in  which  could  only  be  realized 
by  the  usufruct  of  the  whole  property. 

As  to  inspection  of  a  company's  books  by  a  shareholder,  see  Re 
Credit  Co..  11  Ch.  D.  256. 

Form  of  Notice.— The  form  of  notice  need  only  be  in  language 
substantially  according  to  Form  60  (Rule  1224),  but  the  procedure 
must  be  according  to  Rule  469  in  order  to  entitle  to  inspection  of  the 
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Rules          documents;  a  notice  to  inspect  on  the  following  morning  was  held  to 
470,  471.      be  not  authorized,  and  did  not  confer  any  right  to  inspect:  Re  Credit 
Co.,  11  Ch.  D.  256. 

Notice  to  Produce  at  the  Trial. — The  form  of  the  usual  notice 
to  produce  documents  at  the  trial  is  No.  62  in  the  App. 

As  to  the  effect  of  not  giving  a  proper  notice  to  produce  at  the 
trial,  see  Sugg  v.  Bray,  51  L.  T.  194;  54  L.  J.  Chy.  132;  where  parol 
evidence  was  not  allowed  to  be  given  of  a  document  in  respect  of 
which  a  proper  notice  to  produce  had  not  been  given. 

Copies. — In  a  proper  case  the  Court  may  authorize  a  party  to  make 
photographs  of  the  documents  produced  by  the  opposite  party,  due 
precautions  being  taken  to  provide  for  the  safety  of  the  documents: 
Lewis  v.  Londesborough,  1893,  2  Q.  B.  191;  69  L.  T.  353. 

Exhibits. — Irrespective  of  any  question  as  to  discovery,  property, 
or  privilege,  if  a  document  is  made  an  exhibit  to  an  affidavit,  any 
person  who  has  the  right  to  inspect  and  take  copies  of  the  affidavit 
has  a  similar  right  as  to  the  exhibit:  Re  Hinchcliffe,  1895,  1  Ch.  117. 

Privilege.— The  same  rules  that  govern  the  right  to  production  of 
documents,  are  applicable  whore  inspection  is  sought:  see  Clegg  v. 
Edmtmson,  22  Beav.  125,  and  notes  to  Rule  464;  and  (except  in  tin- 
case  of  exhibits),  there  is  no  right  to  inspection  of  documents  as 
to  which  there  is  no  right  to  discovery:  Central  News  (Limited)  v. 
Eastern  Tel.  Co.,  28  Sol.  Jour.  390;  see  53  L.  J.  Q.  B.  236. 


Notice  to 
inspect. 


47O.  The  party  to  whom  such  notice  is  given,  shall 
within  two  days  from  the  receipt  thereof,  deliver  to  the 
party  giving  the  same,  a  notice  (according  to  Form  ~No. 
61)  stating  a  time  within  three  days  from  the  delivery 
thereof,  at  which  the  documents  may  be  inspected  at  the 
office  of  his  solicitor,  and  stating  which,  if  any,  of  the  docu- 
ments he  objects  to  produce,  and  on  what  ground.  See 
Con.  Eule  516. 

Compare  Eng.  1883    R.  359. 

The  former  Con.  Rule  contained  (following  in  that  respect  the  Eng. 
R.  359)  special  provision  making  the  notice  applicable  to  documents 
mentioned  in  an  affidavit  on  production,  and  the  Eng.  R.  has  a 
special  provision  relating  to  the  inspection  of  bankers'  books,  arid 
books  of  account,  etc.,  in  constant  use  at  their  usual  place  of  custody. 
The  present  Ont.  Rules  469  and  470  only  apply  in  the  case  of  docu- 
ments mentioned  in  pleadings,  or  affidavits  other  than  affidavits  on 
production. 

The  course  to  obtain  inspection  of  documents  produced  under  an 
affidavit  on  production  will  be  found  in  the  notes  to  Rule  464,  p.  635. 


inrsperct?on       4*71.    If  the  party  served  with  such  notice  omits  to 
on  default.  give  such  notice  of  the  time  for  inspection,  or  omits  or  ob- 
jects to  give  such  inspection,  the  party  desiring  it  may 
apply  to  a  Judge  of  the  High  Court  for  an  order  for  in- 
spection.    See  Con.  Rule  517. 
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This  Rule  is  substituted  for  former  Con.  Rules  517,  518.  Those  Rule  472. 
Con.  Rules,  following  Eng.  (1883)  R.  300,  applied  to  documents 
referred  to  in  an  affidavit  on  production  as  well  as  to  those  referred  to 
in  other  affidavits  and  in  pleadings,  and  also  made  provision  respect- 
ing motions  to  inspect  generally.  The  present  Rules  409-471  only 
provide  machinery  for  obtaining  speedy  inspection  of  documents 
referred  to  in  pleadings,  or  affidavits  being  used  on  motions  or  pro- 
ceedings: see  notes  to  Rules  470  and  407. 

Judge  of  the  High  Court.— The  Master  in  Chambers,  Local 
Judges  acting  under  Rule  45,  and  Local  Masters  under  Rule  49,  will 
not  have  jurisdiction  to  entertain  the  motion:  see  Rule  6  (a). 

Motion  for  Inspection. — Where  an  application  is  made  under 
this  Rule,  the  Court  may  order  inspection  of  the  document  indicated 
in  the  affidavit,  notwithstanding  that  the  other  party  may  have  made 
an  affidavit  on  production  omitting  to  disclose  this  document,  and  con- 
cluding with  the  usual  general  averment  as  to  having  no  other  docu- 
ments: Wiedeman  v.  Walpole,  24  Q.  B.  D.  537;  but  see  S.  C.,  in  App., 
16.  620. 

Inspection  may  be  ordered  at  any  convenient  place:  see  Prestney 
v.  Colchester,  48  L.  T.  353;  W.  N.  1883,  114,  and  note  supra,  p.  635. 

In  an  action  for  breach  of  promise,  judgment  went  by  default,  and 
the  question  of  damages  was  referred  to  the  Master.  The  plaintiff 
claimed  a  right  to  inspect  and  take  copies  of  his  letters  to  the  de- 
fendant, as  being  material  to  the  question  of  damages.  It  was  held 
that  the  matter  was  one  for  the  discretionary  jurisdiction  of  the  Court 
or  a  Judge,  and  inspection  was  refused  on  the  ground  that  it  would 
increase  the  costs.  The  Court  of  Appeal  declined  to  review  the 
decision:  Ladds  v.  Walthew,  32  W.  R.  1000. 

A  party  has  the  right  to  inspect  documents  the  common  property 
of  both  parties:  Brown  v.  Liell,  16  Q.  B.  D.  229. 

4*72.   If  the  party  from  whom  discovery  of  any  kind  when 

•',          ,   .  ,  *  *  insp  action 

or  inspection  is  sought  objects  to  the  same,  or  any  part  objected  to 
thereof,  the  Court  or  a  Judge,  if  satisfied  that  the  right  to 
the  discovery  or  inspection  sought  depends  on  the  deter- 
mination  of  any  issue  or  question  in  dispute  in  the  action, 
or  that  for  any  other  reason  it  is  desirable  that  any  issue 
or  question  in  dispute  should  be  determined  before  decid-     \ 
ing  upon  the  right  to  the  discovery  or  inspection,  may  or- 
der  that  such  issue  or  question  be  determined  first,  and 
reserve  the  question  as  to  the  discovery  or  inspection.  Con. 
Eule  519. 

Same  as  Eng.  (1883),  R.  362. 

The  right  to  the  discovery  or  inspection  of  documents  may  depend, 
for  example,  on  a  disputed  allegation  of  partnership:  Lyon  v.  Twedell, 
13  Ch.  D.  375;  or  on  whether  an  alteration  in  a  wfh,  upon  whict  the 
rights  of  the  parties  depend,  was  validly  made:  Jjur*t V  Rarbr.r  12 
P.  R.  467;  or  on  the  validity  of  a  patent:  Diokeraon'v.  RadrMffe.  17 
P.  R.  586;  and,  in  such  case,  the  Court  or  a  Judge  may  order  that 
question  to  be  determined  first,  reserving  the  question  as  to  discovery 
or  inspection. 
J.A.— 42 
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Rule  473.  In  an  action  for  an  account  of  profits  made  by  the  defendants  as 
the  plaintiffs'  agents,  the  defendants  denying  the  agency,  the  Court 
declined,  until  after  that  question  should  be  tried,  to  order  production 
of  the  invoices  of  goods  sold  by  third  persons  to  the  defendants,  and 
re-sold  by  the  defendants  to  the  plaintiffs;  the  defendants  having 
sworn  that  those  invoices  had  nothing  to  do  with  the  point  at  issue, 
and  that  the  disclosure  would  be  injurious  to  the  defendants  if  the 
plaintiffs  failed:  Verminck  v.  Edwards,  29  W.  R.  189. 

It  was  held  under  this  Rule,  that  where  a  question  on  examina- 
tion is  substantially  answered,  a  further  answer  ought  not  to  be 
required  when  discovery  would  be  oppressive:  McGregor  v.  McDonald, 
11  P.  R.  3e>6. 

In  Re  Leigh,  Rowcliffe  v.  Leigh,  6  Ch.  D.  256,  where  an  executrix 
disputed  a  horse  dealer's  account,  and  the  dispute  was  whether  or 
not  certain  horses  were  sold  on  commission,  the  Court  refused  to 
order  the  horse  dealer  to  disclose  the  prices,  as  being  immaterial 
until  it  had  been  decided  that  the  horses  were  sold  on  commission. 
The  question  of  liability  must  be  one  which  is  seyerable  from  the 
question  of  damages:  see  Elkin  v.  Clarke,  21  W.  R.  447. 

In  a  suit  by  an  alleged  next  of  kin  to  an  intestate,  against  the 
solicitor  to  the  Treasury,  to  whom  administration  had  been  granted, 
it  was  held  that  the  defendant  was  not  bound  to  make  an  affidavit  of 
documents  relating  to  the  estate,  until  a  prima  facie  case  had  been 
made  by  the  plaintiff  that  he  was  next  of  kin:  Lane  v.  Gray,  L.  R. 
16  Eq.  552. 

A  person  who  had  acted  as  the  foreman  of  a  manufacturer's  busi- 
ness, filed  a  bill  against  the  manufacturer,  alleging  that  the  plaintiff 
was  to  have  a  weekly  salary,  and  one-sixth  of  the  profits  of  the 
business,  and  praying  an  account,  and  payment  of  one-sixth  of  th^ 
profits  of  the  business  to  him  accordingly.  The  defendant  by  his 
answer  admitted  a  right  to  a  weekly  salary,  and  to  one-twelfth  of 
the  profits  of  the  business,  coupled,  however,  with  an  agreement  on 
the  part  of  the  plaintiff,  that  the  latter  should  take  the  statements  of 
the  defendant  as  to  the  profits  to  be  true,  and  should  not  ask  for  an 
account  or  question  the  business  transactions,  or  be  entitled  to  exam- 
ine or  investigate  the  business  books;  it  was  held  that  he  was  not 
compellable  to  produce  them  before  the  hearing,  their  production  not 
being  relevant  to  the  issue  whether  or  not  the  plaintiff  was  entitled  to 
a  decree  for  an  account:  Turney  v.  Bayley,  4  DeG.  J.  &  S.  332. 

See  also  Parker  v.  Wells,  18  Ch.  D.  447;  Wood  v.  Italian  Bank,  34 
L.  T.  255;  and  other  cases  in  notes  to  Rule  467,  p.  643;  also  Johns 
v.  James,  13  Ch.  D.  370;  English  v.  Tottie,  1  Q.  B.  D.  141;  De  Carteret 
v.  Land  Security  Co.,  70  L.  T.  323;  42  W.  R.  104;  7  R.  16. 

Conse-  473.    If  a  party  fails  to  comply  with  any  order  for 


production  or  inspection  of  documents,  lie  shall  he  liable 
dFscovlry°r  to  attachment.     He  shall  also  he  liable,  if  a  plaintiff,  to 
have  his  action  dismissed,  and  if  a  defendant,  to  have  his 
defence,  if  any,  struck  out,  and  to  he  placed  in  the  same 
position  as  if  he  had  not  defended;  and  the  party  who  ob- 
tained the  order  for  production  or  inspection  may  apply 
to  the  Court  or  a  Judge.  for  an  order  to  that  effect,  and  an 
order  may  be  made  accordingly.    Con.  Kules  520,  648. 
Taken  from  Chy.  O.  144,  and  41  V.  c.  8,  s.  9. 
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Compare  Eng.  (1883)    R.  363,  which  is  to  the  same  effect,  except  Rule  474. 
that  it  also  refers  to  answering  interrogatories. 

See  Rule  454,  and  notes. 

This  provision  does  not  seem  to  apply  iu  case  of  disobedience  of  a 
notice  to  produce  given  under  Rule  448:  see  Merchants  Bank  v.  Pierson, 
8  P.  R.  123. 

An  order  for  production  need  not  now  be  indorsed  with  the  warn- 
ing to  the  party,  sometimes  employed  unfler  the  former  Chancery 
Practice:  Thomas  v.  Palin,  21  Ch.  D.  360;  Wallace  v.  Graham,  11  L. 
R.  Ir.  369. 

It  is  otherwise  in  England  under  Eng.  (1883)  R.  573.  even  in  case  of 
an  order  for  production  which  may  be  served  on  the  solicitor:  see 
Hampden  v.  Wallis,  26  Ch.  D.  746. 

An  order  for  production  or  inspection  need  not  be  personally 
served  in  order  to  make  a  party  disobeying  it  liable  to  attachment; 
it  is  sufficient  to  serve  it  on  his  solicitor:  Rule  475. 

474.  Where  the  application  for  such  last  mentioned,  service  of 

i.  -i      ,  f    i    /.      -,  -i.  fi-ii  notice  on 

order  is  made  by  reason  01  default  in  production  01  books  solicitor, 
and  papers  in  the  Master's  office,  or  pursuant  to  an  orderl^ncient. 
to  produce,  or  in  carrying  in  accounts,  service  of  the  notice 
of  motion  upon  the  solicitor  of  the  party  required  to  obey 
the  same,  is  to  be  sufficient  service.     Con.  Rule  521. 

Taken  from  Chy.  O.  296. 

The  application  referred  to  in  this  Rule  is  one  for  an  order  absolute  Motion  to 
to  commit  for  non-production  of  documents  in  the  Master's  office,  or  commit; 
pursuant    to    an    order  to  produce,  or  for  not    bringing  in  accounts.  n^rj^e0° 

SWvi>P    Of    n.    notW    nt    m^ti^n,    fr>    /^mmi|    {ft    go^oT-nlly    T-oqilirpf]     *Q    1>P  motion. 

personal:  see  supra,  pp.  622,  623;  Mann  v.  Perry,  50  L.  J.  Chy. 
251;  Re  Dance,  W.  X.  1895,  127;  and  see  Gilbert's  Chy.  Pr.  198-9, 
but  this  Rule  mnkos  nn  exception  to  t.hp  g-pnomi  mi0j  in  ffra  r»ng^g_ 
mentioned:  Re  Harnden,,  Harnden  v.  Harnden,  11  P.  R.  35;  21  C.  L. 
J.  238. 

Formerly  the  notice  of  motion  to  commit  for  breach  of  an  order  of 
course  was  required  to  be  a  clear  four  days'  notice:  Gray  v.  Hatch,  2 
Chy.  Ch.  12;  and  see  Exchange  Bank  v.  Newell,  19  C.  L.  J.  253;  but  two 
clear  days'  notice  seems  now  sufficient:  Rule  348. 

Motions  to  commit  for  breach  of  any  order  of  course,  or  order  made 
by  a  Judge  in  Chambers  or  judicial  officer,  may  be  made  in  Cham- 
bers, but  motions  to  commit  for  breach  of  any  judgment  or  order 
made  in  Court  should  be  made  to  a  Judge  in  Court:  see  Squthwick  v. 
Hare,  15  P.  R.  239,  331;  Roberts  v.  Donovan,  21  Ont.  535;  Berry  v. 
Donovan,  21  Ont.  App.  14;  and  notes  to  Rule  454. 

A  motion  to  commit,  when  made  in  Chambers,  must  be  made  before 
a  Judge;  the  Master  in  Chambers,  or  Local  Master,  has  no  juris- 
diction to  entertain  it:  Kcefe  v.  Ward,  18  C.  L.  J.  166;  see  Rules  42 
(1),  49;  but  a  Local  Judge  would  appear  to  have  jurisdiction  where 
Rule  47  (a)  applies.  See  also  notes  to  Rule  454. 

On  motions  to  commit  for  non-production,  or  not  bringing  accounts  Default ; 
into  the  Master's  office,  the  Master  is  to  determine  whether  the  party  how  es-  ' 
has  been  sufficiently  notified.     The  Master's  certificate  of  default  istablished- 
the  only  evidence  of  default  which  is  necessary,   or  can   be  used: 
Paxton  v.  Dry  den,  6  P.  R.  83;  Wilson  v.   Wilson,  7  P.  R.  57;  but  on 
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Rules        » motions  to  commit  for  non-production  in  the  proper  office  under  Rule 
475,  476.    1467,  it  is  necessary  to  prove  the  due  service  of  the  order,  and  also 

Jto  produce  the  certificate  of  the  proper  officer  that  it  has  not  been 

*  complied  with:  /&. 

The  certificate  of  default  should  bear  the  latest  possible  date: 
Somerville  v.  Joyce,  1  Chy.  Ch.  202.  Such  a  certificate  may  be  read, 
though  no  notice  of  reading  it  be  given:  HallocK  v.  Plunkett,  1  Chy. 
Ch.  381.  See  notes  to  Rule  855. 

Where  the  order  has  been  complied  with,  after  notice  of  motion 
served,  the  motion  will  be  refused,  but  the  applicant  will  be  entitled 
to  his  costs:  Mallock  v.  Plunkett,  supra;  Berrie  v.  Moore,  1  Chy.  Ch. 
107. 

Discharge       And  even  after  committal  for  not  bringing  in  accounts,  the  party  is 

tody,orf~     entitled  to  be  discharged  on  production  of  the    Master's  certificate 

subsequent  that  the  accounts  have  been  brought  in,  and  the  sufficiency  of  the 

obedience,  accounts  will  not  be  inquired  into  on  the  application  for  discharge, 

nor  will  the  payment  of  costs  be  made  a  condition  precedent  of  the 

discharge:  Clark  v.  Clark,  3  Chy.  Ch.  67.    Where  a  party  obstinately 

refuses  obedience:  see  Rule  861. 

Sufficiency      Where  the  party  has  complied  with  the  order,  but  it  is  contended 

of  compli-   th^  his  compliance  is  insufficient,  the  question  of  sufficiency  must  be 

determined  determined,  in  cases  pending  in  the  Master's  office,   by  the  Master 

upon  a  warrant  to   bring  in  a  better  affidavit,  or  accounts,   as  the 

case  may  be:  Merkley  v.  Casselman,  1  Chy.  Ch.  292;  and  see  Wilson 

v.  Wilson,  7  P.  R.  57. 

But  where  there  is  an  alleged  insufficient  compliance  with  an  order 
issued  from  the  Central  Office,  or  by  a  Deputy  Clerk  of  the  Crown,  or 
Deputy  or  Local  Registrar,  the  question  of  sufficiency  must  be  deter- 
mined on  motion  in  Chambers  to  compel  the  party  to  bring  in  a  better 
affidavit,  or  in  default  that  he  be  committed:  Ross  v.  Robertson,  2 
Cby.  Ch.  66. 

3.  MISCELLANEOUS. 

service  of        475.    Service  of  an  order  for  production  or  inspection 
solicitor    on  the  solicitor jof . a  party  shall  be  sufficienTservice  fcTfound 
sufficient'  an  application  for  an  attachment  for  disobedience  to  the 
order.  But  the  party  against  whom  the  application  is  made 
may  shew  in  answer  that  he  has  had  no  notice  or  know- 
ledge of  the  order.     Con.  Rule  522. 

To  the  same  effect  as  Eng.  (1883)  R.  364,  except  that  the  latter 
includes  an  order  for  interrogatories.  Chy.  O.  136,  was  to  the  same 
effect. 

This  Rule  was  held  to  apply  where,  after  judgment  in  an  action  for 
specific  performance,  an  order  was  obtained  requiring  defendant 
within  four  days  to  produce  the  abstract  and  all  deeds  and  writings, 
etc.,  for  the  inspection  of  the  plaintiff,  and  this  order  was  served 
on  the  defendant's  solicitor:  Joy  v.  Eadley,  22  Ch.  D.  571. 

Attach-  476.   A  solicitor  upon  whom  an  order  against  any  party 

solicitor,    for  production  or  inspection  is  served  under  Rule  475,  who 
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neglects  without  reasonable  excuse  to  give  notice  thereof  ^>vlQ  477- 
to  his  client  shall  be  liable  to  an  attachment.     Con.  Rule 
523. 

To  the  same  effect  as  Eng.  (1883)    R.  365. 

4T7 .    The  preceding  Rules  as  to  preliminary  examina-  Rules  as  to 
tion  of  parties  for  discovery,  and  as  to  production  and  in-  tSS^Ss- 
spection  of  documents,  shall,  so  far  as  practicable,  apply  iS^pStS^ 
to  parties  residing  Out  of  Ontario,  and  in  such  cases  the  fco  &pp]y to 

^  T     j  ,.       ,.    •  ,.  parties  re- 

CJOUrt  or  J  udge  may,  on  application  on  notice  to  the  oppo-  siding  out 

site  party,  order  thp  examination  of  the  parties  to  be  taken  ° 
at  such  place  and  in  such  manner  as  may  seem  just  and  P  /O 

convenient,  and  service  of  the  order  for  examination,  pro-    /£  '    **•  ^/ 
duction  or  inspection,  and  of  all  other  papers  necessary  to 
obtain  the  benefit  of  the  provisions  of  the  said  Rules  shall    /  Q 
be  sufficient  if  made  on  the  solicitor  of  the  party,  in  the 
same  manner  as  other  papers  in  the  action  are  served  on 
the  solicitor;  unless  the  Court  or  Judge  makes  other  order 
to  the  contrary;  and  if  there  is  no  such  solicitor,  or  he  can- 
not for  any  reason  be  served,  the  Court  or  Judge  may  order 
the  service  in  any  other  manner  to  be  mentioned  in  the 
order  in  that  behalf.    Con.  Rule  524. 
See  notes  to  Rule  439,  et  seq.,  p.  614. 
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CHAPTER  VIII. 

EVIDENCE. 


1.  SUBPOENAS,  478-482. 

2.  EVIDENCE  AT  TKIALS  AND  REFER- 

ENCES, 438-488. 


3.  EVIDENCE  ON  MOTIONS,  489-498. 

1.    SUBPCENAS,    ETC. 


4.  COMMISSIONS,  499-515. 

5.  AFFIDAVITS,  516-526. 

6.  ADMISSIONS,  527,  528. 


Subpoena-  473.     A  wH<.  of  subpoena  shall  bear  date 

when  the  same  [is]  issued.     Con.  Kule  559. 
Taken  from  R.  S.  O.  1877,  c.  62,  s.  15. 

Where  a  person  required  as  a  witness  is  undergoing  imprisonment 
for  a  crime  in  the  Province,  it  is  necessary  to  move  for  an  order  to 
the  governor  of  the  prison  to  produce  the  prisoner  in  Court  at  the 
trial:  see  form  of  order,  Seton,  5th  ed.,  89.  Such  an  order,  how- 
ever, will  not  be  issued  when  the  time  for  trial  is  uncertain,  until  the 
case  is  on  the  paper  for  trial:  Jenks  v.  Ditton,  76  L.  T.  591,  and  see 
Rule  495. 

subpoena         47  9.   A  subpoena  for  the  production  of  an  original 

to  produce  ,  .  .     .  •    i    <•  xc 

original  record,  or  oi  an  original  memorial  irom  any  registry  omce, 
to  issue1  shall  not  be  issued,  unless  the  order  of  the  Court  or  a  Judge 
order.ut  *s  produced  to  and  filed  with  the  officer  issuing  the  same; 

and  the  writ  shall  conform  to  the  description  of  the  docu- 

ment in  the  order.     Con.  Eule  560. 

Taken  from  Rule  T.  T.  1856,  31. 

The  application  for  the  order  may  be  made  to  the  Master  in  Cham- 
bers, or  other  officer  exercising  the  like  jurisdiction  in  Chambers. 
The  application  should  be  supported  by  an  affidavit  showing 
the  necessity  for  producing  the  original,  and  that  the  production 
of  a  certified  copy  will  not  be  sufficient. 

The  Rule  applies  to  records  of  the  Court,  and  memorials  in  the 
offices  of  Registrars  of  Deeds;  an  assignment  of  a  squatter's  right 
filed  in  the  Crown  Lands  Department  was  held  not  to  be  a  record 
within  the  meaning  of  the  Rule:  Mc&uirr  v.  Sneath,  2  U.  C.  L.  J.  184. 

Original  papers  filed  in  Court  should  not  be  sent  away  to  be  used 
in  evidence  at  a  trial,  unless  it  is  shown  that  the  production  of  the 
originals  is  essential;  and  the  party  applying  to  have  them  trans- 
mitted has  some  right  in  them;  or  the  interests  of  public  justice 
require  their  transmission:  Gaynor  v.  Scott,  24  U.  C.  Q.  B.  180. 
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Where  original  documents  are  produced  in  evidence  under  a  sub-  Rule  480. 
pcena  by  any  public  officer,  the  originals  are  not  to  be  left  in  Court, 
but  copies  thereof,  or  of  so  much  as  may  be  necessary,  certified  by 
the  officer,  are  to  be  put  in:  see  R.  S.  O.  c.  73,  s.  48;  except  where 
the  genuineness  of  the  document  produced  is  in  question:  /&.,  sec.  49. 

In  an  action  for  malicious  arrest,  the  production  of  an  examined 
copy  of  the  affidavit  on  which  the  arrest  was  made,  and  shown  to 
have  been  used  in  the  cause,  is  sufficient  prima  facie  proof  of  such 
affidavit,  and  that  it  was  made  by  the  defendant:  Spafford  v. 
Buchanan,  3  O.  S.  391;  Wilson  v.  Thorpe,  18  U.  C.  Q.  B.  443.  But 
in  an  action  for  malicious  prosecution,  the  production  of  the  original 
indictment  indorsed  "  no  bill  "  is  not  sufficient  proof  of  its  termina- 
tion, a  record  must  be  drawn  up  and  an  examined  copy  produced: 
Hcicitt  v.  Cane,  26  Ont.  133;  Reg.  v.  Ivy,  24  C.  P.  78;  McCann  v. 
Preneveau,  10  Ont.  573;  and  see  Ounn  v.  Cox,  3  S.  C.  R.  296;  Henry 
v.  Little,  11  U.  C.  Q.  B.  296;  Aston  v.  Wright,  13  P.  R.  14;  but  see 
O'Hara  v.  Dougherty,  25  Ont.  347.  Semble,  after  tKe  return  of  the 
indictment  to  the  Junior  Registrar  of  the  H.  C.  J.  no  record  or  copy 
of  it  ought  to  be  drawn  up  or  issued  without  the  fiat  of  the  Attorney- 
General:  Hewitt  v.  Cane,  supra.  A  conviction  returned  to  the 
Sessions  and  filed  by  the  Clerk  of  the  Peace  becomes  a  record,  and 
may  be  proved  by  a  certified  copy:  Graham  v.  He  Arthur,  25  U.  C.  Q. 

B.  478;  but  whether  such   certified  copy  should  be  issued   without 
the  fiat  of  the  Attorney-General,  query:  see  Hewitt  v.   Cane,  supra, 
at  pp.  142-143. 

Any  public  document  filed  in  a  public  office  of  the  government  may 
be  proved  by  a  certified  copy:  McLean  v.  McDowell,  1  U.  C.  Q.  B.  13; 
R.  S.  O.  c.  73,  ss.  26,  28,  but  see  Langtry  v.  DiimouUn,  7  Ont.  499. 
As  to  proof  of  orders  of  the  Lieutenant-Governor  in  Council,  see  R. 
S.  O.  c.  73,  s.  23,  and  orders  of  the  Governor-General  in  Council,  /&., 
s.  22;  registered  instruments  may  be  proved  by  certified  copies:  R. 
S.  O.  c.  73,  ss.  45-49.  Certified  copies  of  registered  memorials  are 
sufficient  evidence  of  such  memorials:  Lynch  v.  O'Hara,  6  C.  P.  259; 
but  a  memorial  is  not  always  sufficient  proof  of  the  deed  to  which  it 
relates:  Gough  v.  McB'ride,  10  C.  P.  166;  Ansley  v.  Breo,  14  C.  P.  371; 
for  the  cases  in  which  the  memorial  proves  the  deed,  see  R.  S.  O.  c. 
134,  ss.  2  (2)  and  3;  Re  Higgins,  17  Gr.  303. 

As  to  proof  of  wills,  see  R.  S.  O.  c.  73,  ss.  41-44;  where  the  probate 
is  admissible  as  evidence  under  this  statute,  it  is  evidence  of  the 
testator's  death,  as  well  as  of  the  will:  Davis  v.  Van  Norman,  30  U, 

C.  Q.  B.  437. 

A  Crown  patent  must  be  proved  by  the  production  of  the  original, 
or  an  exemplification  thereof:  Reid  v.  Banks,  10  C.  P.  202;  McCollum 
v.  Davis,  8  U.  C.  Q.  B.  150;  a  certified  copy  is  not  sufficient:  Prince 
v.  McLean,  17  U.  C.  Q.  B.  463.  Under  The  Quieting  Titles  Act, 
certified  copies  of  patents  are,  however,  received. 


48O.    Any  number  of  names  may  be  included  in  one 
subpoena,  and  no  more  than  one  subpoena  shall  be  allowed  names  may 
on  taxation  of  costs,  unless  a  sufficient  reason  be  estab-  m  one 
lished  to  the  satisfaction  of  the  taxing  officer  for  issuing  subP°ena- 
more  than  one.     Con.  Rule  561. 

Taken  from  Rule  T.  T.  1856,  163. 

Although  several  names  are  included  in  one  subpoena,  it  is  not 
necessary  that  the  copies  served  should  contain  the  names  of  any 
other  witness  than  the  one  on  whom  the  copy  is  served. 
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Rules  481.   Wherever  a  party  desires  to  call  the  opposite 

calling  party  as  a  witness  at  the  hearing  or  trial  he  shall  either 
opposite  /  subpoena  such  party,  or.^in  case  such  party  is  wjt^i^  *k» 
•jurisdiction,  give  him  or  his  solicitor  at  least  eight  days' 
notice  of  the  intention  to  examine  him  as  a  witness  in  the 
cause,  paying  at  the  same  time  the  amount  proper  for  con- 
duct money;  and  if  such  party  does  not  attend  on  such 
notice  or  subpoena,  such  non-attendance  shall  be  taken  as 
an  admission  pro  confesso  against  him  in  any  such  action, 
unless  otherwise  ordered  by  the  Court  or  Judge  in  which 
or  before  whom  such  examination  is  pending,  and  a  gene- 
ral finding  or  judgment  may  be  had  against  the  party 
thereon,  or  the  plaintiff  may  be  non-suited,  or  the  proceed- 
ings in  the  action  may  be  postponed  by  the  Court  or  Judge, 
on  such  terms  as  the  Court  or  Judge  sees  fit  to  impose. 
Con.  Eule  562;  Eules  of  1  Jan.,  1896,  1458. 

Taken  from  R.  S.  O.  1877,  c.  62,  s.  18. 

"At  least  8  days"  means  8  clear  days:  Rule  344  (2);  Sundays  will 
probably  be  included:  see  Rule  343. 

It  is  to  be  observed  that  this  Rule  does  not  say  that  the  notice  is 
to  be  given  eight  clear  days  before  the  commencement  of  the  sittings. 
It,  perhaps,  therefore,  may  be  sufficient  if  eight  clear  days  elapse 
before  the  case  comes  on;  but  see  Sierichs  v.  Woodcock,  13  P.  B.  260; 
Girvan  v.  McLean,  12  C.  L.  T.  357. 

It  was  held  that  the  statute  from  which  this  Rule  is  taken  oqlv 
applied  to  a  party  resident  within  the  jurisdiction,  and  that  where  a 
litigant  was  residing  abroad  the  opposite  party  could  not  compel  him 
to  attend  as  a  witness  on  notice,  but  must  take  his  evidence  by  com- 
mission: Patchin  v.  Davis,  10  U.  C.  Q.  B.  639;  Tyre  v.  Wilkes,  18  U. 
C.  Q.  B.  46;  Sefton  v.  Lundy,  4  Chy.  Ch.  33.  The  effect  of  these 
cases  is  now  expressed  in  the  Rule. 

The  provision  for  payment  of  witness  fees  was  introduced  in  1806 
to  express  what  was  already  the  construction  of  the  Rule:  see  Ham 
v.  Lasher,  24  U.  C.  Q.  B.  357. 


warrants  4&2.  —  (1)  Upon  proof,  to  the  satisfaction  of  the  Judge 
presiding  at  the  sittings  of  any  Court,  of  the  service  of  a 
subpoena  upon  any  witness  who  fails  to  attend  or  to  remain 
in  attendance  in  accordance  with  the  requirements  of  the 
subpoena,  and  that  a  sufficient  sum  for  his  fees  as  a  witness 
had  been  duly  paid  or  tendered  to  him,  and  that  the  pre- 
sence of  such  witness  is  material  to  the  ends  of  justice,  the 
said  Judge  may,  by  his  warrant,  directed  to  any  sheriff  or 
other  officer  of  the  Court,  or  to  any  constable,  cause  such 
witness  to  be  apprehended,  and  forthwith  brought  before 
him  or  any  other  Judge  who  may  thereafter  preside  at  such 
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sittings,  to  give  evidence,  and  in  order  to  secure  his  pre-  Rule  *83- 
sence  as  a  witness,  such  witness  may  be  taken,  on  such 
warrant  before  the  presiding  Judge  and  detained  in  the 
custody  of  the  person  to  whom  the  warrant  is  directed,  or 
otherwise,  as  the  presiding  Judge  may  order,  until  his  pre- 
sence, as  such  witness,  is  required,  or,  in  the  discretion  of 
the  said  Judge,  he  may  be  released  on  a  recognizance  (with 
or  without  sureties)  conditioned  for  his  appearance  to  give 
evidence. 

(2)  The  warrant  may  be  according  to  Form  No.  93, 
and  may  be  executed  in  any  part  of  Ontario.     Con.  Rule 
563. 
Taken  from  44  V.  c.  5,  ss.  83,  84. 

2.  EVIDENCE  AT  TRIALS  AND  ON  KEFERENCES. 

483.   In  the  absence  of  an  agreement  between  the  par-  Evidence 
i       i  •  T»  i        .1          • .  i       r-  i  on  tria-l  to 

ties,  and  subject  to  these  Kules,  the  witnesses  at  the  trial 

of  an  action  or  at  an  assessment  of  damages  shall  be  ex- 
amined viva  voce  and  in  open  Court,  but  the  Court  or  a 
Judge  of  the  High  Court  may  at  any  time,  for  sufficient 
reason,  order  that  any  particular  fact  or  facts  may  be 
proved  by  affidavit,  or  that  the  affidavit  of  any  witness  may 
be  read  at  the  trial,  on  such  conditions  as  may  seein  just, 
or  that  any  witness  whose  attendance  ought  for  some  suffi- 
cient cause  to  be  dispensed  with,  be  examined  before  an 
examiner;  but  where  the  other  party  bona  fide  desires  the 
production  of  a  witness  for  cross-examination,  and  such 
witness  can  be  produced,  an  order  shall  not  be  made  au- 
thorizing his  evidence  to  be  given  by  affidavit.  Con.  Rules 
564,  567. 

The  Eng.  (1883)  R.  483,  provides  for  the  examining  by  interroga- 
tories, or  otherwise,  of  a  witness  whose  attendance  is  dispensed  with. 
The  Rules  are  otherwise  the  same.  The  use  of  affidavits  at  a  trial 
was  not  permissible  in  the  Common  Law  Courts;  but  in  Chancery 
exhibits  might  formerly  be  proved  at  the  hearing  in  that  way. 

The  present  Rule  483  consolidates  former  Con.  Rules  564  and  567. 
In  its  language  the  new  Rule  follows  former  Con.  Rule  564,  which 
seems  to  have  been  considered  to  be  wide  enough  to  include  what 
was  provided  by  former  Con.  Rule  567.  The  latter  Rule  was  taken 
from  Chy.  O.  176,  and  there  were  under  that  Chy.  O.  many  deci- 
sions as  to  the  matters  which  might,  and  might  not,  be  proved  "by 
affidavit:  see  Dan.  Pr.,  5th  ed.,  777,  1236;  Devey  v.  Thornton,  9  Ha. 
233;  Fowler  v.  Reynal,  15  Jur.  1019;  Delevante  v.  Child,  6  Jur.  N.  S. 
118;  Bush  v.  Watkins,  14  Beav.  33;  Hogliton  v.  Hoghton,  15  Beav.  278; 
Bear  v.  Smith,  5  D.  &  S.  92;  Fallows  v.  Dillon,  2  W.  R.  507;  Bateman 
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Hule  483.     v.  Margerison,  2  W.  R.  607;  Howard  v.  Chaffers,  11  W.  R.  585;  Evans 
v.  Lewis,  2  L.  T.  559;  Fleming  v.  East,  Kay,  App.  Hi.;  Macclonald  v. 
,  W.  N.  1884,  72. 


Affidavits  as  to  trustees'  conduct  between  judgment,  and  further 
directions  may  be  read  by  the  original  plaintiff  on  the  question  of 
costs;  but  not  affidavits  as  to  their  conduct  before  judgment; 
but  it  would  seem  that  persons  added  as  defendants  in  the  Master's 
office,  or  who  are  served  with  the  judgment  under  Rule  203  (3),  may 
read  affidavits  as  to  the  trustees'  conduct  before,  or  after  judgment, 
on  the  question  of  costs:  Re  Revill,  55  L.  T.  542. 

In  an  administration  action,  the  Court  may  under  this  Rule,  if  it 
thinks  fit,  receive  fresh  affidavit  evidence  on  further  consideration: 
May  v.  Newton,  34  Ch.  D.  347~;  see,  however,  Downey  v.  Roaf,  6  P. 
R.  89,  as  to  the  usual  material  which  may  be  used  on  further 
directions. 

Certain  facts  are  expressly  authorized  to  be  proved  by  affidavits: 
e.g.,  service  of  notice  to  produce  document:  see  Rule  487;  the  absence 
from  Ontario  of  a  witness  or  party  whose  evidence  has  been  taken 
by  commissioner:  see  Rule  512. 

The  Court  has  no  power  on  a  motion  for  judgment  by  default  of 
pleading  to  receive  evidence  by  affidavit  to  prove  the  allegations  of 
the  statement  of  claim  against  infants  or  non  compotes  mentis,  or  in 
any  other  case,  except  where  Rule  616  is  applicable:  see  Ellis  v. 
Robbins,  50  L.  T.  512;  17  C.  L.  J.  342;  and  Re  Fitzwater,  52  L.  J. 
Chy.  83. 

The  Judge  should,  in  every  case  of  fairly  contested  or  disputed 
facts  coining  on  to  be  tried,  take  the  evidence  orally  unless  some 
good  reason  to  the  contrary  is  shown:  Atty.-Gen.  v.  Metropolitan  Dis- 
trict Ry.  Co.,  5  Ex.  D.  218;  see  also  Nagle-Gillman  v.  Christopher,  4 
Ch.  D.  173;  Blackburn  v.  Brooks,  7  Ch.  D.  68;  Warner  v.  Mosses,  16 
Ch.  D.  101. 

In  the  absence  of  agreement,  evidence  must  be  taken  viva  voce  at 
the  trial,  and  affidavits  used  on  a  motion  cannot  be  used  at  the  hear- 
ing: Perkins  v.  Slater,  45  L.  J.  Chy.  224;  but  where  an  interlocutory 
motion  had  been  ordered  to  stand  over  till  the  Bearing,  and  a 
deponent  had  died  in  the  meantime,  the  Court  allowed  his  affidavit  to 
be  read  at  a  trial  with  evidence  viva  voce,  although  the  deponent  had 
not  been  cross-examined:  Elias  v.  Griffith,  46  L.  J.  Chy.  806. 

Where  none  of  the  parties  cited  had  appeared  in  an  action  to  prove 
a  will  in  solemn  form,  Hannen,  P.,  refused  to  allow  the  execution 
and  attestation  of  the  will  to  be  proved  by  affidavit:  Cook  v.  Tomlin- 
son,  24  W.  R.  851.  In  Gorull  v.  Mason,  12  P.  D.  142,  an  action  for 
revocation  of  probate,  an  affidavit  made  by  the  witness  eight  years 
previously  to  obtain  probate  was  allowed  to  be  read  as  evidence  in 
support  of  the  will. 

In  Drewitt  v.  Drewitt,  58  L.  T.  684,  an  affidavit  used  on  a  motion 
in  the  cause,  made  by  a  witness  who  was  unable  to  attend  at  the 
trial,  was  allowed  to  be  put  in  as  evidence.  This  was  not  allowed  in 
Blackburn  Union  v.  Brooks,  7  Ch.  D.  68,  where  cross-examination  of 
the  witness  was  desired. 

Former  Con.  Rules  568-572  respecting  trials  upon  affidavit  evidence 
are  abrogated,  but  by  consent  doubtless  such  evidence  may  be 
received.  Under  the  former  Rules  such  a  consent  to  take  evidence 
by  affidavit  was  required  to  be  a  formal  written  consent,  and  not 
one  to  be  gathered  from  a  correspondence  between  the  parties:  Ncic 
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'Westminster  Brewery  Co.  \.   Hannah,  1  Ch.  D.  278.    The  Court  had  Rules 
no  power  to  order  the  whole  evidence  to  be  so  taken  without  consent: 434,  485. 
Gardiner  v.  Hardy,  W.  R.  1870,  153;  Pattison  v.  Wooler,  1  Ch.  D.  404. 

In  England  it  has  been  held  that  a  guardian  ad  litem  of  an  infant 
may  consent:  Knatchbull  v.  Fowle,  I  Ch.  D.  604,  or  may  decline  the 
responsibility  of  consenting,  or  refusing  to  consent,  to  the  use  of 
affidavits,  and  leave  the  Court  to  determine  whether  they  should  be 
filed  and  read  or  not;  and,  if  he  chooses,  may  give  the  necessary  con- 
sent without  the  order  or  leave  of  the  Court:  Fryer  v.  Wiseman,  24 
W.  R.  205;  33  L.  T.  779;  but  it  is  doubtful  whether  a  guardian  ad 
litem  can  in  Ontario  so  consent  except  subject  to  the  direction  of 
the  Court. 

Where  affidavits  may  be  used,  affidavits  sworn  in  one  action  may 
be  read  as  evidence  in  another,  against  such  of  the  defendants  as  are 
parties  to  both:  Brown  v.  White,  24  W.  R.  456;  but  there  is  no  juris- 
diction to  order  the  use  in  a  future  action  of  evidence  taken  in  a 
pending  action:  Erdman  v.  Walkerton,  14  P.  R.  467. 

The  fact  that  an  affidavit  has  been  read  on  an  interlocutory 
motion  gives  no  right  to  read  it  as  evidence  at  the  trial:  Perkins  v. 
mater,  45  L.  J.  Chy.  224;  1  Ch.  D.  83fBtocfe&ttr»  v.  Brooks,  7  Ch.  D. 
68;  but  see  Drewitt  v.  Drewitt,  supra;  except  where  such  affidavit  can 
be  used  as  an  admission  against  the  deponent,  and  except  on  the 
question  of  costs. 

The  Judge,  at  any  period  in  a  case,  may  allow  further  evidence  to 
be  called  by  either  party  for  his  own  satisfaction,  though  it  be  doubt- 
ful whether  it  would  be  admissible,  on  the  request  of  either  party, 
as  of  right:  Budd  v.  Davison,  29  W.  R.  192. 

At  the  trial  the  Judge  may  call  and  examine  a  witness  not  called 
by  the  parties,  the  right  of  the  parties  to  cross-examine  such  <i 
witness  is  in  the  discretion  of  the  Judge,  who  should  as  a  rule  allow 
cross-examination  by  any  party  adversely  affected  by  the  answers  of 
the  witness,  but  not  a  general  cross-examination:  Coulson  v.  Des- 
lorougU,  1894,  2  Q.  B.  316;  70  L.  T.  617. 

As  to  proof  of  registered  instruments,  see  Barber  v.  McKay,  17  Ont. 
562. 

484.    All  witnesses  in  any  matter  pending  before   a  Evidence 
Master,  or  Referee,  shall  give  their  testimony  viva  voce,  Mea°teraor 
before  the  Master  or  Referee,  unless  it  is  otherwise  ordered  Beferee- 
by  the   Master   or   Referee,  or  by  the  Court   or  a  Judge, 
on  special  grounds,  or  unless  with  the  consent  of  the  par- 
ties.    Con.  Rule  565. 

Taken  from  R.  S.  O.  1877,  c.  40,  s.  100. 

A  subpoana  may  properly  be  issued  to  compel  the  attendance  of  a 
witness  before  a  Master:  Hannum  v.  MoRae,  17  P.  R.  567. 

485. — (1)  The  Court  or  a  Judge  may.  in  any  cause  Depo- 

•u  '*.  £        1\.  £  sitions. 

or  matter  where  it  appears  necessary  ior  the  purpose  01 
justice,  make  an  order  for  the  examination  upon  oath  be- 
fore an  officer  of  the  Court,  or  any  other  person  and  at  any 
place,  of  any  person,  and  may  order  any  deposition  so  taken 
to  be  filed  in  the  Court,  and  may  empower  any  party  to 
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Rule  485. 


Construc- 
tion of 
Rule. 


cause  or  matter  to  give  such  deposition  in  evidence 
therein,  on  such  terms  as  may  seem  just.     Con.  Rule  566. 

(2)  Such  examination  shall,  unless  otherwise  ordered, 
be  conducted  in  accordance  with  the  practice  upon  exami- 
nations for  discovery  in  so  far  as  the  same  is  applicable. 
Eules  23  June,  1894,  1344. 
The  first  clause  is  the  same  as  Eng.  (1883)  H.  487. 

Scope  of  Rule.  —  This  Rule  applies  only  where  there  is  pending 
litigation  between  contesting  parties:  Re  Hewitt,  15  Q.  B.  D.  159,  1G3; 
and  for  the  taking  of  evidence  for  the  purposes  of  the  trial,  or  upon 
a  hearing  upon  a  reference:  Beaton  vt  ffiofrg.  16  P.  R.  at  pp.  285,  286; 
and  for  that  purpose  may  be  applied  wherever  a  case  of  justice  is 
made  out:  see  Warner  v.  Mosses,  16  Ch.  D.  100;  Nadin  v.  Bassett,  25 
Ch.  D.  21.  It  cannot  "he  used  merely  for  the  purpose  of  obtaining 
discovery  :  Beaton  v.  Globe,  supra,  and  see  infra. 


witness 


It  is  not  necessary  to  apply  under  this  Rule  for  an  order  to  examine 
witnesses  on  a  reference  after  judgment;  the  former  practice  of  sub- 
poenaing without  leave  is  not  abolished:  Raymond  v.  Tapson,  22  Ch. 
D.  430;  Hannum  v.  McRw,  17  P.  B.  567.  /f  fi  ft,  /f$~ 

Order  for  In  lieu  of  a  Commission.  —  In  consequence  of  the  provision  of 
original  J.  A.  Rule  289,  requiring  consent  to  enable  the  evidence 
under  a  commission  to  be  taken  viva  voce,  and  of  original  J.  A.  Rule 
in  lieu  of  a  299,  staying  the  trial  until  the  return  of  a  commission,  the  examina- 
commission  tjon  of  witnesses  out  of  the  jurisdiction  orally,  or  without  a  stay, 
used  sometimes  to  be  ordered  under  this  Rule.  Though  those  reasons 
no  longer  exist,  this  Rule  may  still  be  invoked  if  necessary  to  obtain 
the  evidence  of  a  witness  for  use  at  the  trial,  without  the  issue  of  a 
commission,  whether  the  witness  be  without,  or  within  the  juris- 
diction, wherever  it  may  be  necessary  and  just:  see  notes  to  Rules 
499,  et  seq.;  see  also  Crofts  v.  Middleton,  9  Ha.  A  pp.  xviii;  London 
Bank  of  Mexico  v.  Hart,  L.  R.  6  Eq.  467;  (wrhere  a^form  of  order  is 
given);  Banqud  Franco-Egyptlenne  v.  Lutscher,  41  L.  T.  468;  28  W. 
R.  133. 

Examination  abroad  under  this  Rule  will  be  ordered  upon  the  same 
principles  and  under  the  same  circumstances  as  a  commission  would 
be   ordered,    as    to   which   see  Rule  499    and   notes,    and    Dvlap   v. 
is,  15  P.  R.  142. 


There  is  a  difference  between  a  party  seeking  to  have  his  own 
examination  abroad  and  a  mere  witness.  In  both  cases  it  is  a 
matter  of  judicial  discretion,  but  the  discretion  will  be  exercised  in  a 
stricter  manner  in  the  case  of  a  party:  Coch  v.  Allcock,  2  Q.  B.  D. 
178.  181. 

An  order  for  examination  of  a  plaintiff  otherwise  than  before  the 
Court  and  jury  was  considered  not  proper,  where  the  issue  was 
forgery  of  the  plaintiff's  name,  or  a  personation  of  the  plaintiff: 
Thomas  v.  Storey,  11  P.  R.  417. 

In  applying  under  this  Rule  to  examine  witnesses  before  trial,  it  is 
not  sufficient  to  shew  that  the  examination  will  materially  benefit  the 
applicant,  some  special  reason  must  be  given  why  the  witness  should 
be  examined,  out  of  the  regular  course,  and  not  at  the  trial  for  the 
first  time:  Hendrie  v.  Neelon,  19  C.  L.  J.  18;  2  C.  L.  T.  599. 
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Examination   de    bene    esse. — Under   this   Rule   orders   may    be  Rule  485. 
made  for  examination  of  a  witness  de  bene  esse,  for  use  at  the  trial,  Examina- 

or  on  a  reference  in  the  Master's  office:  Re  D'unsford,  9  P.  R.  172.       Lionde 

bene  esse. 

Examination  of  a  witness  de  bene  esse  is  allowed  where  there  is 
danger  of  losing  testimony  from  death,  or  absence,  at  the  time  of  the 
trial.  An  order  will  therefore  be  made  where  a  necessary  witness 
is  going  abroad,  or  is  from  illness,  age,  or  other  infirmity,  likely  to 
be  unable  to  attend  the  trial:  Warner  v.  Mosses,  16  Ch.  D.  100;  and 
generally  speaking  wherever  justice  requires  it,  though  as  a  rule  only 
where  the  evidence  is  to  be  used  for  some  definite  judicial  proceed- 
ing pending:  Whitehead  v.  Buffalo  &  L.  H.  Ry.,  5  U.  C.  L.  J.  232,  where 
an  order  was  made  in  contemplation  of  a  reference  to  a  Master  not 

yet  directed. 

» 

If  the  ground  is  that  the  witness  is  over  70  years,  or  dangerously 
ill,  or  going  immediately  abroad,  the  application  may  be  made  ex 
parte:  Dan.  Pr.,  5th  ed.,  817;  6th  ed.,  655;  Oliver  v.  Dickey,  2  Chy. 
Ch.  87;  Crippen  v.  Ogilvcy,  /&.,  304;  Bidder  v.  Bridges,  26  Cn.  D. 
1;  Baker  v.  Jackson,  10  P.  R.  624;  Crammond  v.  Thompson,  11  Times, 
572;  but  the  Court  in  its  discretion  refused  to  apply  this  rule  to  the 
extraordinary  case  of  thirty  witnesses  over  70  years,  in  Bidder  v. 
Bridges,  supra. 

In  other  cases  notice  should  be  served:  see  Anderson  v.  Anderson, 
1  Chy.  Ch.  291;  Spears  v.  Waddell,  7  P.  R.  260;  Hooey  v.  Gilbert,  12  P. 
R.  114. 

If  the  only  ground  is  that  the  witness  is  the  only  witness  as  to 
some  fact  this  should  be  clearly  shewn:  Hope  v.  Hope,  3  Beav.  317; 
Jameson  v.  Jones,  3  Chy.  Ch.  98;  but  the  order  may  provide  that  the 
examination  is  not  to  be  used  at  the  trial  unless  the  attendance 
of  the  witness  cannot  be  procured:  Elliott  v.  C.  P.  Ry.  Co.,  12  P.  R. 
593. 

That  the  witness  is  going  abroad  is  a  sufficient  ground.  He  need 
not  be  going  permanently,  or  be  the  only  witness:  Spears  v.  Wad'dell, 
7  P.  R.  260;  and  where  witnesses  residing  out  of  Ontario  come  withi* 
the  jurisdiction,  and  are  about  to  return,  an  order  for  their  examin- 
ation here  before  their  departure  may  be  made:  Delap  v.  Charlebois, 
15  P.  R.  142. 

Such  orders  are  discretionary,  and  if  witnesses  have  been  exam- 
ined, will  not  be  reversed  unless  plainly  erroneous:  /&.;  and  see 
Beaton  v.  The  Globe,  16  P.  R.  281. 

As  to  what  must  be  shown  at  the  trial  before  the  deposition  when 
taken  can  be  used  as  evidence,  see  Dan.  Pr.,  6th  ed.,  819. 

For  form  of  order  for  examination  de  bene  esse,  see  Seton,  5th  ed., 
89;  and  see  Burton  v.  Staffordshire  Ry.  Co.,  35  W.  R.  536;  56  L.  T. 
601;  Solicitor  of  the  Treasury  v.  White,  55  L.  J.  Pro.  79;  W.  N.  1886, 
144. 

Any  party  to  the  action,  whose  interest  may  be  affected  by  the  ex- 
amination of  witnesses  under  this  Rule,  is  entitled  to  have  counsel 
present* on  such  examination  to  protect  his  interests:  Dominion  Bank 
v.  Bell,  13  P.  R.  471. 

Costs. — In  Carty  v.  London,  10  C.  L.  T.  3,  the  costs  of  an  examin- 
ation were  allowed  though  the  evidence  was  rejected  at  the  trial 
as  inadmissible;  so  also  in  Rondot  v.  Monetary  Times,  18  P.  R.  141, 
where  it  became  unnecessary  to  use  the  depositions  in  consequence 
of  admissions  made  in  evidence  by  the  opposite  party. 
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Rule  486.  Cases  in  which  Rule  not  Applicable. — By  a  series  of  decisions 
Examina-  prior  to  1894,  this  Rule  was  applied  to  authorize  examinations  for  the 
tion  cannot  purpose  of  discovery  not  only  of  parties  before  the  time  for  doing  so 
be  had  lor  jn  tne  ordinary  course:  Fisken  v.  Chamberlain,  9  P.  R.  283;  Boulton 
sovery.  y  BZofce,  n  p.  R.  195;  Tale  v.  Globe,  11  P.  R.  253;  Wallis  v.  New- 
ton, 7  C.  L.  T.  138;  Orpen  v.  Kerr,  11  P.  R.  128;  Thomson  v.  Oye, 
13  P.  R.  273;  Campbell  v.  Scott,  14  P.  R.  203;  Beatton  v.  Globe,  15 
P.  R.  473;  but  also  of  persons  not  parties:  Turner  v.  Kyle,  18  C.  L.  J. 
402;  Hendrie  v.  Neelon-,  2  C.  L.  T.  499;  McNally  v.  McDonald,  9  C. 
L.  T.  54;  Boulton  v.  Blake,  11  P.  R.  196;  Mwiray  v.  Wartver,  11 
P.  R.  440;  Gordon  v.  Phillips,  ib.  540;  Carnegie  v.  Cox,  ib.  311;  Smith 
v.  Clarke,  12  P.  R.  217;  McMaster  v.  Mason,  12  P.  R.  278;  Brown 
v.  Pears,  12  P.  R.  396;  see  also  Carnegie  Federal  Bank,  10  P.  R.  69; 
Rosenheim  v.  Silliman,  11  P.  R.  7;  floods/  v.  Gilbert,  12  P.  R.  114;  Hender- 
son v.  Blain,  14  P  R.  308.  All  the  decisions  countenancing  such  exam- 
inations were  disapproved  of  and  overruled  by  the  C)urt  of  A], peal: 
Beaton  v.  Globe  Printing  Co.,  16  P.  R.  281,  in  which  it  was  held 
that  this  Rule  does  not  apply  to  examinations  for  discovery*.  Or- 
dinarily such  examinations  nrmat  hg  had  in  the  manner  anoT  at  the 
limtjjj  provided  b.V  "Rules  439^77] There  may  be  inherent  jurisdiction 
in  the  Court  or  a  Judge  to  make  a  special  order  for  examination 
for  discovery  before  the  time  for  obtaining  it  in  the  ordinary  way 
arrives,  but  there  seems  to  be  no  express  Rule  on  the  subject:  see 
note  to  Rule  442. 

The  Rule  was  formerly  held  to  apply  to  the  examination  of  a  wit- 
ness on  a  pending  motion  who  has  not  made  an  affidavit:  Monaghan 
v.  Dobbin,  18  C.  L.  J.  180;  2  C.  L.  T.  260;  and  a  witness,  from  whom 
it  is  desired  to  obtain  information,  in  order  to  serve  a  defendant  with 
the  writ:  Seager  v.  Barber,  27  Aug.,  1881,  Mr.  Dalton. 

It  would  seem  that  either  this  Rule  or  Rule  491  may  be  applied 
where  it  is  desired  to  examine  a  witness  upon  a  pending  ex  parte 
motion:  see  McMillan  v.  Wansborough,  10  P.  R.  377,  and  notes  to 
Rule  491. 

Arbitration. — Semble  an  arbitration  pending  before  an  arbitrator 
named  under  The  Municipal  Act,  R.  S.  O.  e.  223,  s.  448,  is  not  a 
"  matter  "  within  this  Rule:  Re  Macpherson  and  Toronto,  16  P.  R.  230. 

Where  parties  agree  to  refer  to  arbitration,  no  action  having  been 
brought,  the  Court  cannot  under  this  Rule  order  the  issue  of  a 
commission  for  examination  of  witnesses  on  the  arbitration  pro- 
ceedings: Re  Shaw  &  Ronaldson,  1892,  1  Q.  B.  91. 

Using  Depositions  in  Another  Action. — The  Court  has  no  power  to 
make  an  order  authorizing  the  use  in  a  future  action  of  evidence 
taken  in  a  pending  action:  Erdman  v.  Walkerton,  14  P.  R.  467. 

The  depositions  of  a  deceased  person  taken  as  a  witness  in  a  former 
suit  were  allowed  to  be  read,  the  parties  being  in  effect  the  same, 
the  adverse  party  having  had  the  opportunity  to  cross-examine,  mid 
the  two  actions  substantially  involving  the  same  questions:  Erdman 
v.  Walkerton,  22  Ont.  693;  20  Ont.  App.  444;  23  S.  C.  R.  252. 

aepo3it?ons  ^86.  Where  an  examination  of  a  party  or  witness  has 
certified  been  taken  before  a  Judge  of  the  High  Court,  or  of  a 
County  Court,  or  before  another  officer  or  person  ap- 
pointed  to  take  the  same,  copies  of  such  examinations  and 
in  evidence  depOSitions  certified  under  the  hand  of  the  Judge,  officer 
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or  other  person  taking  the  same  shall,  without  proof  of  his  Rules 

•L  i          J  i    •  •  i  •  n    •       ^  487-489. 

signature,  be  received  and  read  in  evidence,  saving  all  ]ust 
exceptions.     Con.  Rule  574. 
Taken  from  42  Viet.  c.  15,  s.  3. 


487.  Service  of  a  notice  to  produce  may  be  proved  by 

an  affidavit  of  the  solicitor  in  the  cause,  or  his  clerk.     Con.  of  notice 
Rule  575. 

A  simplified  form  of  R.  S.  O.  1877,  c.  50,  s.  173,  under  which  it 
was  held  that  an  affidavit  was  not  admissible  unless  made  in  the 
manner  mentioned  in  the  section,  Patterson  v.  Morrison,  17  U.  C. 
Q.  B.  130. 

488.  In  actions  for  libel  or  slander,  in  which  the  de-  Libel  or 
fendant  does  not  by  his  defence  assert  the  truth  of  the  particulars 
statement  complained  of,  he  shall  not  be  entitled  on  the  f*  mitiga-e 
trial  to  give  evidence  in  chief,  with  a  view  to  mitigation  tion- 

of  damages,  as  to  the  circumstances  under  which  the  libel 
or  slander  was  published,  or  as  to  the  character  of  the 
plaintiff,  without  the  leave  of  the  Judge,  unless  seven  days 
at  least  before  the  trial  he  furnishes  particulars  in  writing 
to  the  plaintiff  of  the  matters  as  to  which  he  intends  to 
give  evidence.  Con.  Rule  573. 

J  Same  as  Eng.  (1883)  R.  461. 

Notwithstanding  this  Rule  the  facts  relied  on  in  mitigation  of  dam- 
ages in  an  action  for  libel  or  slander  must  be  set  out  in  the  defence: 
Beaton  v.  Intelligencer  P.  Co.,  22  Ont.  App.  97. 

No  demand  for  these  particulars  is  necessary.  They  must  be  fur- 
nished as  a  condition  precedent  to  giving  of  evidence  on  the  matters 
mentioned. 

Where  the  defence  does  assert  the  truth  of  the  statement  com- 
plained of,  it  has  been  held  that  evidence  as  to  the  plaintiff's  char- 
acter with  a  view  to  mitigation  of  damages,  is  not  admissible  un- 
less the  facts  relied  on  are  pleaded:  Scott  v.  Sampson,  8  Q.  B.  D. 
491,  so  that  the  effect  of  the  Rule  and  this  decision  is  that  whether 
the  truth  of  the  alleged  libel  or  slander  be  pleaded  or  not,  the 
evidence  referred  to  in  this  Rule  cannot  be  given  unless  the  particu- 
lars are  furnished  as  therein  mentioned. 

3.  EVIDENCE  ON  MOTIONS. 

489.  Evidence  upon  a  motion  or  petition  may  be  given  oJ  motion 
by  affidavit.     Con.  Rule  576.  or  petition. 

An  applicant  who  has  failed  to  make  out  his  case  on  his  own 
affidavits,  may  read  the  affidavits  of  his  opponent  if  they  supply  what 
is  lacking:  Re  Margetson,  1897,  2  Ch.  814;  76  L.  T.  805,  and  see  notes 
to  Rule  524. 
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Rule  490.  It  has  been  held  in  England,  that  affidavits  in  reply  may  bring  for- 
ward additional  evidence  in  support  of  the  original  case,  and  are  not 
restricted  by  this  Rule,  to  the  points  raised  by  the  defendant's  evi- 
dence: Peacock  v.  Harper,  7  Ch.  D.  648;  see  also  Adair  v.  Young,  W. 
N.  1879,  8j  Roe  v.  Davies,  2  Ch.  D.  731;  but  see  Re  Ferris  &  Eyre, 
18  Ont.  397,  and  Gilbert  v.  Comedy  Opera  Co.,  infra. 

Affidavits  filed  by  a  plaintiff  in  reply  will  not,  upon  an  interlocu- 
tory motion,  be  ordered  to  be  taken  off  the  files  upon  an  allegation  by 
the  defendant  that  they  are  not  confined  to  matters  strictly  in  reply, 
though  at  the  hearing,  if  it  should  turn  out  to  be  so,  the  Court 
will  not  regard  them,  or  may  give  leave  to  the  defendant  to  ans- 
wer them:  Gilbert  v.  Comedy  Opera  Company,  29  W.  R.  169;  43  L  T 
665. 

cross-ex-         49O.  A  person  who  has  made  an  affidavit  to  be  used  in 

animation  .  ,.  ,11  i 

on  affidavit  any  action  or  proceeding,  other  than  on  production  of  docu- 
ments, may  be  cross-examined  thereon.  Rules  23  June, 
1894,  1345. 

Based  upon  Chy.  O.  268. 

Instead  of  "  in  any  action  or  proceeding "  Chy.  O.  268  had  the 
words  "  or  which  shall  be  used  on  any  motion,  petition  or  other 
proceeding  before  the  Court."  See  Burrows  v.  Leavens,  1  C.  L.  T. 
615. 

As  to  the  excepted  case  of  an  affidavit  on  production:  see  note 
to  Rule  467,  p.  652.  A  party  cannot  be  cross-examined  on  an  affi- 
davit on  production  in  support  of  a  motion  for  a  better  affidavit  on 
production:  Dry  den  v.  Smith,  17  P.  R.  500. 

The  affidavit  of  justification  of  a  surety  in  an  appeal  bond  filed, 
was  held  to  be  an  affidavit  used  in  a  proceeding  within  Chy.  O. 
268;  Hughes  v.  Hughes,  17  C.  L.  J.  110;  1  C.  L.  T.  189. 

When  the  proceeding  for  which  the  affidavit  has  been  filed  has 
been  disposed  of,  the  right  of  cross-examination  is  gone:  Catholic 
Printing  Co.  v.  Wiman,  11  W.  R.  399;  Felan  v.  McGill,  3  Chy.  Ch. 
56;  Clendinning  v.  Varcoe,  1  P.  R.  61. 

Deponents  making  affidavits  in  reply,  are  liable  to  cross-examin- 
ation: Re  Foster,  6  P.  R.  95;  9  C.  L.  J.  313. 

The  opposite  party  may  cross-examine  witnesses  who  have  made 
affidavits  though  they  are  not  read:  Re  Ottaway,  W.  N.  1882,  9;  30 
W.  R.  282;  Re  Quartz  Hill,  etc.,  Co.,  21  Ch.  D.  642;  but  see  Massavti 
v.  Thorley's  Food  Co.,  W.  N.  1879,  181. 

A  party  cannot  withdraw  an  affidavit  which  he  has  given  notice 
of  reading  so  as  to  avoid  a  cross-examination  of  the  deponent: 
Clarke  v.  Law,  2  K.  &  J.  28;  Pike  v.  Dickinson,  21  W.  R.  862;  W.  N. 
1873,  178;  Re  Quartz  Mining  Co.,  47  L.  T.  644;  21  Ch.  D.  642. 
The  party  cross-examined  cannot  insist  on  the  passage  in  his  affi- 
davit being  read,  or  shown,  to  him,  before  he  answers:  Gwynne  v. 
Watney,  31  L.  T.  O.  S.  231. 

Cross-examination  on  affidavits  filed  on  a  motion  not  properly 
made  may  be  refused:  Canadian  Bank  of  Commerce  v.  Bricker,  1  C.  L. 
T.  729. 

As  to  the  mode  of  compelling  attendance  for  cross-examination: 
see  Rule  492. 
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4O1.   A  party  to  any  action  or  proceeding  may  require  Rules 
the  attendance  of  a  witness  to  be  examined,  before  any 
officer  having  jurisdiction  in  the  County  where  the  wit-  ance 
ness  resides,  for  the  purpose  of  using  his  evidence  upon 
any  motion,  petition,  or  other  proceeding  before  the  Court, 
or  any  Judge  or  -judicial  officer  in  Chambers.     Con.  Rule 


procured. 

Based  upon  Chy.  O.  266.  «    $*'/£  // 

A  motion  must  be  pending  to  enable  a  party  to  proceed  under  this  Motion 
Rule:  Traders'  Bank  v.  Kean,  13  P.  It.  60.    Depositions  taken  wnen"111^.  be 
no  motion  or  other  proceeding  is  pending,  are  irregular,  and  cannot  pei 
be  read:  Stovel  v.  Coles,  3  Chy.  Ch.  362.  b 

Where  the  evidence  of  a  person  who  refuses  to  make  an  affidavit  Subpoena, 
is  sought  in  support  of  an  ex  parte  motion,  the  motion  must  be  men- 
tioned, and  an  adjournment  obtained  for  the  purpose  of  procuring 
the  desired  evidence  under  this  Rule;  or  else  an  order  for  the  exam- 
ination of  the  witness  must  be  obtained  under  Rule  485. 

A  subpoena  for  the  examination  of  a  witness,  dated  prior  to  the 
time  at  which  the  party  issuing  the  same  was  entitled  to  examine 
the  witness,  was  held  to  be  irregular:  McMurray  v.  Grand  Trunk  Ry. 
Co.,  3  Chy.  Ch.  130. 

A  party  as  well  as  a  stranger  may  be  examined  as  a  witness  under 
this  Rule,  and  the  consequence  of  default  in  attendance  is  to  put 
him  in  contempt:  Clark  v.  Campbell,  15  P.  R.  338;  and  where  the 
evidence  of  the  party  in  default  is  required  in  support  of  a  motion 
to  set  aside  or  vary  an  order  obtained  by  such  party,  the  operation 
of  such  order  may  in  the  meantime  be  suspended:  /&. 

The  Rule  does  not  apply  to  Criminal  proceedings,  e.g.,  motions  to 
quash  convictions:  Reg.  v.  Hayward,  32  C.  L.  J.  30. 

492.  The  person  to  be  examined  under  Rules  490  and 
491  may  be  required  to  attend  in  the  same  manner  as,  and 
his  examination  shall  be  subject  to  the  same  rules  as  apply 
to  the  examination  of,  a  party  for  discovery.  Con.  Rules 
578  (a);  Rules  23  June,  1894,  1345. 

The  subpoena  must  be  served  personally,  otherwise  an  attachment 
for  non-attendance  cannot  be  obtained:  Barber  v.  Adams,  16  P. 
R.  156. 

As  to  the  mode  of  service  of  the  person  to  be  examined  in  order  Witness 
to  compel  his  attendance,  see  Rule  443  and  notes.  paid*0  be 

A  witness,  whether  a  party,  or  a  stranger  to  the  cause,  who  is  re- 
quired to  attend  for  examination,  is  entitled  to  be  paid  ordinary 
witness  fees,  and  may  refuse  to  attend,  or,  if  attending,  may  refuse 
to  be  sworn,  until  paid:  Rules  443,  492;  Brocas  v.  Lloyd^  23  Beav. 
129;  Wiltshire  v.  Marshall,  W.  N.  1866,  80;  Dwvey  v.  Durrani,  24 
Beav.  493;  and  see  Robins  v.  Cotr^ow,  2  Chy.  Ch.  343;  Bolkotc  v. 
Foster,  7  P.  R.  388;  Smith  v.  Oreey,  11  P.  R.  345. 

Where  the  witness,  or  party,  required  to  be  examined  in  support  Examina- 
of  a  motion  is  out  of   the  jurisdiction,   an  order  for  a  commission  party  out 
may  be  obtained  as  soon  as  the  notice  of  motion  is  served:  Farvellot  juris- 
v.   Cruickshank,  1  Chy.    Ch.   12;  or  if  a  resident  in  Quebec  a  sub-diction- 
J.A.—  43 
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Rules          pcena  may  be  ordered  to  issue  under  C.  S.  C.  c.  79,  s.  4  (see  R.  S 
493,  494.      O.  p.  876):  Moffatt  v.  Prentice,  6  P.  R.  33;  McKercMe  v.  Montgomery, 
1  Chy.  Ch.  225. 


Default  of 
witness, 
how 
punished. 


- 

t)1VCb  VOCC  6X' 


Default  of  Witness. — The  certificate  of  default  should  show  that 
the  witness  had  been  duly  subpoenaed,  a  statement  in  the  certi- 
cate,  that  evidence  of  the  service  had  been  produced,  is  insuffi- 
cient: Waddle  v.  McGwty,  2  Chy.  Ch.  442;  and  see  Sutherland  v. 
Rogers,  II).,  191;  and  Barber  v.  Adams,  supra. 

A  witness  failing  to  attend  is  liable  to  be  committed  for  default. 
A  witness  who  attends,  but  refuses  to  answer  proper  questions,  may, 
on  motion,  be  ordered  to  attend  again  and  submit  to  answer  the 
questions  at  his  own  expense,  or  in  default  be  committed. 

A  motion  to  commit  a  witness  for  refusing  to  answer  questions 
is  a  civil  process,  and  not  a  criminal  proceeding.  The  privilege  Of 
Parliament  may  therefore  be  claimed  by  the  witness:  Re  Armstrong, 
1892,  1  Q.  B.  327. 

A  motion  to  commit  must  be  made  before  a  Judge:  Keefe  v.  Ward, 
18  C.  L.  J.  166;  2  C.  L.  T.  260. 

A  witness  attending  for  examination,  is  not  bound  to  wait  more 
than  half  an  hour,  unless  notified  that  his  examination  is  to  be  pro- 
ceeded with:  Perks  v.  Stottart,  1  N.  R.  563. 

See  Clark  v.  Campbell,  in  note  to  Rule  491. 


493.  For  the  purposes  of  a  motion,  the  Court  or  Judge 
may,  upon  such  terms  as  may  seem  lust,  order  documents 
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ammations  to  be  produced  and  witnesses  to  appear  and  be  examined 
viva  voce  before  such  Court  or  Judge,  or  before  a  Judge  of 
any  County  Court,  or  before  any  other  person  and  at  any- 
place. Con.  Kules  579,  580. 

Production  can  only  be  ordered  for  the  purposes  of  a  pending 
motion,  and  the  Court  has  no  power  under  this  Rule  to  order  a  per- 
son, not  a  party  to  the  action,  to  produce  documents  in  his  posses- 
sion merely  for  the  purpose  of  enabling  a  party  to  the  action  to  in- 
spect the  same  before  trial:  see  Straker  v.  Reynolds,  22  Q.  B.  D.  202; 
60  L.  T.  107;  Central  News  Co.  v.  Eastern  News  Telegraph  Co.,  53 
Li.  J.  Q.  B.  236;  Elder  v.  Carter,  25  Q.  B.  D.  194. 

A  person  called  on  to  produce  documents  under  this  Rule  is  en- 
titled to  take  the  same  objection  to  produce  them  as  he  would  on 
being  served  with  a  subpoena  duces  tecum.:  Re  Smith,  1891,  1  Ch.  323; 
64  L.  T.  253. 

A  witness  who  objects  to  produce  a  document  is  not  entitled  to  be 
heard  by  counsel:  Doe  d.  RowcUffe  v.  Egremont,  2  Moo.  &  Rob.  386; 
Carson  v.  Davidge,  34  C.  L.  J.  429. 

Where  a  number  of  documents  are  produced  by  a  witness  who  is 
not  a  party,  the  proper  course  is  to  obtain  an  adjournment  to  ascer- 
tain which  of  them  are  material.  They  should  not  be  put  in  en 
bloc,  and  the  witness  questioned  as  to  them  seriatim:  Re  Maplin  Sands, 
71  L.  T.  56,  594. 

494.  Such  examination    shall,    unless  otherwise    or- 
dered, be  conducted  in  accordance  with  the  practice  upon 
examinations  for  discovery,  as  far  as  the  same  is  applicable. 

New. 
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The  examination  referred  to  in  this  Rule  would  appear  to  be  that  Rules 
authorized  by  Rule  493.    As  to  examinations  for  discovery,  see  note  to  495-498. 
Rule  439,  supra,  pp.  610-615. 

495.    The  Court  or  a  Judge  may  order  the  sheriff,  jJSS,ners 
gaoler,  or  other  officer  having  the  custody  of  any  prisoner,  maybe 
to  'produce  him  for  any  examination  authorized  by  these  to  g"fe  fc 

Rules.      Con.  Rule  582.  evidence. 

Taken  from  R.  S.  O.  1877,  c.  50,  s.  178. 
See  note  to  Rule  478. 


496.  Wherever  a  party  wishes  to  produce  to  the  Court 

or  a  Judge,  the  writ,  or  any  pleading  or  other  proceeding  yroceed- 
filed  in  any  office  of  the  Court,  he  may  demand  and  on  buegobtamed 
payment  of  the  lawful    fees    receive    from  the  officer  in  Offi™the 
whose  custody  the  writ,  pleading  or  other  proceeding  is,  a  where  filed. 
copy  of  the  same  certified  by  the  officer  to  be  a  true  copy 
of  the  original,  and  such  copy  shall  be  admissible  in  evi- 
dence' to  the  same  extent  as  the  original  would  be  admis- 
sible.   Con.  Rule  583. 

Semble  this  Rule  does  not  apply  to  criminal  proceedings  or  records: 
see  Hewitt  v.  Cane,  26  Ont.  133. 

The  transmission  of  the  original  documents  is  provided  for  in  cer- 
tain cases,  by  Rules  337-341,  supra. 

497.  Where  money  is  directed  to  be  paid  into  a  Bank,  Default  in 
the  certificate  of  the  cashier,  manager,  agent,  or  like  Bank  iiow^cTbe 
officer  of  the  Bank,  at  the  place  where  the  money  is  made  Proved- 
payable,  of  default  in  making  such  payment,  shall  be  suffi- 

cient evidence  of  such  default.     Con.  Rule  584. 

Taken  from  Chy.  O.  257. 

The  certficate  should  be  signed  by  the  cashier,  manager,  or  agent,  Certificate 
or  like  officer.    The  certificate  of  an  accountant  in  the  bank  is  not  payment, 
sufficient:    Campbell   v.    Garrett,    1    Chy.    Ch.    255.    A   certificate    of  how  to  be' 
default  should  state  that  the  money  was  not  paid  before,  as  wellsi8ned. 
as  on,    or   since,  the  day  appointed:  FarreU  v.  Stokes,   1  Chy.   Ch. 
201.    The  certificate  does  not  prove  itself,  but  must  be  verified  by 
an  affidavit. 

The  affidavit  of  the  plaintiff  of  non-payment  is  usually  required 
on  the  motion  for  a  final  order  for  sale,  or  foreclosure,  in  addition 
to  the  certificate  of  the  bank:  see  Rule  385  note. 

498.—  (1)  In  all  appeals,  either  to  the  Court  of  Ap-  g°™rto 
peal  or  to  the  High  Court  or  a  Judge,  or  hearings  in  the  receive 
nature  of  appeals,  and  on  all  motions  to  set  aside  a  verdict  evidence 
or  finding  of  a  jury,  and  to  set  aside  or  vary  a  judgment, 
the  Court  or  Judge  appealed  to  shall  have  all  the  powers  etc- 
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Rule  498.  anc[  duties  as  to  amendment  and  otherwise  of  the  Court,. 
Judge  or  officer  appealed  from,  and  full  discretionary 
power  to  receive  further  evidence  upon  questions  of  fact; 
such  evidence  to  be  either  by  oral  examination  before  the 
Court  or  Judge  appealed  to,  or  as  may  be  directed. 

Semole,  that  this  Rule  does  not  apply  to  newly  discovered  evidence 
after  the  trial:  Bank  of  B.  N.  A.  v.  Western  Assurance  Co.,   11  P.  li 
434. 

New  evidence  was  admitted,  in  Leach  v.  Or.  T.  Ry.,  13  P.  R.  467; 
Burfoot  v.  DuMoulin,  21  Ont.  583;  Dean  v.  Ont.  Cotton  Mills,  14  Out. 
119;  Dolen  v.  Metropolitan  L.  A.  Co.,  26  Ont.  67;  see  also  notes  to 
Rule  549. 


J  9 
/  ^ 


_  Such  further.  evidence  may  be  given  without  special 

leave  (a)  as  to  matters  which  have  occurred  after  the  date 
of  the  judgment  order  or  decision  from  which  the  appeal 
is  brought. 

(a)  The  former  Con.  Rule  585  had  here  "  upon  interlocutory 
applications  or  in  any  case."  The  effect  of  the  omission  of  these- 
words  is  that  interlocutory  appeals  will  stand  in  the  same  position 
as  other  appeals,  and  further  evidence  will  only  be  admitted  by  leave, 
except  as  to  the  matters  mentioned  in  this  clause. 

It  would  seem  that  a  special  motion  for  leave  is  not  necessary* 
except  in  the  cases  mentioned  in  clause  (3).  In  other  cases  leave 
may  be  obtained  on  the  argument  of  the  appeal.  It  will  in  general 
be  advisable  however  to  notify  the  opposite  party  of  the  intention 
to  ask  leave  to  give  the  further  evidence. 

See  Sanders  v.  Sanders,  45  L.  T.  637;  51  L.  J.  Chy.  276;  18  C.  L. 
J.  236;  Re  Compton,  Norton  v.  Compton,  27  Ch.  D.  392;  Robinson  v. 
Bradshaw,  32  W.  R.  95;  Leach  v.  G.  T.  Ry.,  supra;  Wood  v.  JReesor, 
22  Ont.  App.  57. 

(3)  Upon  appeals  from  a  judgment  order  or  decision 
given  upon  the  merits  at  the  trial  or  hearing  of  any  cause 
or  matter,  such  further  evidence  (save  as  aforesaid)  shall 
be  admitted  on  special  grounds  only,  and  not  without  the 
special  leave  of  the  Court.  Con.  Rule  585. 

Taken  from  41  Viet.  c.  8,  s.  7;  R.  S.  O.  1877,  c.  38,  s.  22. 

See  also  notes  to  Rule  767,  and  Re  Rouse,  59  L.  T.  887. 

For  remarks  as  to  the  caution  to  be  observed  in  giving  leave  to- 
adduce  further  evidence  in  appellate  Courts:  see  Merchants  Barih 
v.  Lucas,  12  P.  R.  526;  Arnison  v.  Smith,  41  Ch.  D.  98;  and  Shoe 
Machinery  Co.  v.  Cutlan,  1896,  1  Ch.  108;  and  the  remarks  of  Cotton, 
L.J.,  against  allowing  fresh  evidence  to  meet  defects  in  the  case 
seen  after  trial:  Re  Leonard  &  Ellis  Trade  Mark,  26  Ch.  D.  289.  Where 
evidence  is  allowed  to  be  adduced,  the  opposite  party  has  the  right 
to  cross-examine  thereon:  Spencer  v.  Ancoats  V.  R.  Co.,  84  L.  T.  Jour. 
440. 

Where  an  assignment  of  a  policy  was  lost,  but  it  was  doubtful 
whether  sufficient  evidence  of  the  loss  had  been  given  to  warrant 
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the  admission  of   secondary  evidence  at  the  trial,  further  evidence  Rule  499. 
by  affidavit  was  allowed  by  the  Divisional  Court  to  be  given  on  a 
motion  against  the  judgment:  Dolen  v.  Metropolitan  Life  Ins.  Co.,  26 
Ont.  67. 

4.  COMMISSIONS. 

499 — (1)  Where  the  testimony  of  a  person  who  is  oJJ80°fns 
residing  without  the  limits  of  Ontario  is  required,  the  Court  Ontario, 
or  a  Judge  may  order  the  issue  of  a  commission  for  the 
examination  of  such  person.     Con.  Rules  586,  588. 

(2)  Where  the  commission  appears  to  be  necessary  in 
proceedings  before  a  Master,  [or  Referee]  it  may  be  issued 
on  the  order  of  the  Master  [or  Referee].  Con.  Rule  590. 

The  words  in  brackets  are  new,  embodying  the  decision  in  Brooks 
v.  Georgian  Bay,  etc.,  Co.,  16  P.  R.  511. 

The  Rules  consolidated  in  this  Rule  were  taken  from  R.  S.  O. 
1877,  c.  62,  ss.  19,  21. 

Those  Rules  provided  separately  for  the  cases  of  "an  opposite 
party  resident  out  of  Ontario,"  and  "any  aged  or  infirm  persons 
resident  within  Ontario,  or  of  any  person  who  is  about  to  withdraw 
therefrom,  or  who  is  residing  without  the  limits  thereof." 

The  present  Rule  provides  for  the  issue  of  a  commission  only  in  the 
case  of  a  "  person  who  is  residing  without  the  limits  of  Ontario," 
which  will  include  any  party  as  well  as  a  stranger  to  the  action. 

In  the  case  of  the  examination  de  bene  esse  of  aged  or  infirm  per- 
sons resident  within  Ontario,  or  of  persons  about  to  withdraw  there- 
from Rule  485  will  now  be  applicable.  Under  it  an  order  will  be  all 
that  is  necessary  without  the  issue  of  any  commission. 

The  former  Con.  Rule  586  provided  that  the  commission  should  be 
issued  "  in  case  the  Court  or  Judge  is  satisfied  that  such  commission 
is  applied  for  in  good  faith  and  not  for  purposes  of  delay."  These 
words  have  doubtless  been  omitted  as  unnecessary  and  the  Court 
or  Judge  will  still  require  to  be  satisfied,  as  formerly,  of  the  propriety 
of  granting  the  order:  see  Berdan  v.  Greenwood,  '20  Ch.  D.  764  n; 
46  L.  T.  524;  Re  Boyse,  16.;  Langon  v.  Tate,  24  Ch.  D.  528. 

Discretion  of  Court  as  to  Granting  Commissions  to  take  Discretion. 
Evidence:—  There  is  no  hard  and  fast  rule  as  to  granting  or  refus- 
ing a  foreign  commission.  It  is  not  granted  as  of  course:  Price  v. 
Bailey,  6  P.  R.  256;  Vivian  v.  Mitchell,  13  C.  L.  J.  198;  Berdan  v. 
Greenwood',  Re  Boyse,  Crofton  v.  Crofton,  supra;  Coch  v.  Allcock,  21 
Q.  B.  D.  178  (overruling  Kemp  v.  Tennant,  2  Times,  304).  It  is 
a  matter  of  judicial  discretion:  Mills  v.  Mills,  12  P.  R.,  473;  Codi 
v.  Allcock,  21  Q.  B.  D.  1,  178;  see  also  Re  Imperial  Land  Co.  of 
Marseilles,  W.  N.  1877,  236;  37  L.  T.  588;  Kidd  v.  Perry,  14  P.  R. 
364;  an  order  was  refused  where  it  would  cause  delay,  and  the 
applicant  had  been  dilatory  in  trying  to  obtain  it:  Steuart  v.  Gladr 
stone,  7  Ch.  D.  394;  Temperance  Colonisation  Socy.  v.  Evans,  7  C.  L*. 
T.  46.  So,  where  the  Court  was  not  satisfied  on  the  materials  ad- 
duced, that  the  evidence  was  material:  Langen  v.  Tate,  24  Ch.  D. 
522;  Smith  v.  Greey,  10  P.  R.  531;  Morrow  v.  McDougald,  16  P.  H. 
129;  and  where  there  was  another  action  pending  in  the  foreign 
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Kule  499.  country  for  the  same  cause:  Hair  v.  Anderson,  11  U.  C.  Q.  B.  160; 
and  it  was  refused  in  a  case  where  the  evidence  sought,  though 
material,  would  be  only  corroborative:  Ehrmann  v.  Ehrmann,  1896, 
2  Ch.  611. 

In  Grant  v.  Banque  Fran,?o-Egypt<ienne,  referred  to  in  27  W.  R. 
p.  226,  Brett,  L.J.,  said:  "  I  apprehend  that  the  granting  of  a  com- 
mission is  a  matter  of  discretion,  and  that  the  grounds  upon  which 
a  commission  is  granted  or  refused  is  always  a  matter  of  com- 
parison, namely,  whether  it  is  more  convenient  that  the  commission 
should  go,  than  that  witnesses  should  be  examined  before  the  tri- 
bunal here,  and  the  exercise  of  that  discretion  depends  upon  the 
circumstances  of  each  particular  case."  See  the  remarks  of  the 
same  Judge  in  Coch  v.  Allcock,  21  Q.  B.  D.  181;  see  also  Robins  v. 
The  Empire,  14  P.  R.  488. 

The  order  may  be  reconsidered  on  appeal  where  circumstances 
render  it  just  to  do  so:  Emanuel  v.  Soltykoff,  8  Times,  331,  but 
the  discretion  of  the  Court  or  Judge  will  not  readily  be  interfered 
with:  Butterfield  v.  Financial  News,  5  Times,  279;  Hunt  v.  Roberts, 
9  Times,  92. 

In  Re  Boyce,  Orofton  v.  Crofton,  20  Ch.  D.  760,  it  was  held  that 
upon  an  application  for  a  commission  to  take  evidence  abroad,  the 
Court  ought  to  be  satisfied  that  the  application  is  made  bona  fide. 
Where  the  Court  thought  the  witness  should  be  subjected  to  a  strict 
cross-examination  on  part  of  a  claim  in  which  he  was  interested, 
and  the  French  practice  was  to  have  the  examination  take  place 
through  the  Judge  only,  a  commission  was  refused:  see  also  Berdan 
v.  Greenwood,  46  L.  T.  524;  20  Ch.  D.  764  (note),  where  the  case 
turned  on  the  fact  that  the  person  to  be  examined  was  the  plaintiff 
himself,  and  the  Court  was  not  satisfied  that  he  could  not  attend  so  as 
to  be  cross-examined  viva  voce,  but,  on  the  contrary,  was  keeping  out  of 
the  way:  see  Langen  v.  Tate,  24  Ch.  D.  522;  Spiller  v.  Paris  Skating 
Rink  Co.,  W.  N.  1878,  228;  27  W.  R.  225;  Grant  v.  Banque  Franco- 
Egyptienne,  supra;  Kidd  v.  Perry,  14  P.  R.  364;  and  Thomas  v.  Storey, 
and  Lawson  v.  Vacumm  Brake  Co.,  27  Ch.  D.  137,  as  explained  in 
Coch  v.  Allcock,  21  Q.  B.  D.  1,  178. 

In  the  absence  of  special  circumstances  making  it  desirable  that 
the  plaintiff  should  face  the  Court  or  jury  in  person,  there  is  no 
reason  why  his  evidence  should  not  be  taken  by  commission  wnere 
he  is  residing  abroad:  Armour  v.  Walker,  25  Ch.  D.  673:  Banque 
Franco-Egyptienne  v.  Lutscher,  28  W.  R.  133;  41"  L.  T.  468;  W.  N. 
1879,  183;  Coch  v.  Allcock.  21  Q.  B.  D.  1,  178;  see  Price  v.  Bailey, 
6  P.  R.  256. 

Where,  however,  the  person  to  be  examined  abroad  is  the  party 
himself  who  asks  for  the  commission,  the  Court  will  be  more  cir- 
cumspect as  to  making  an  order  than  in  the  case  of  an  ordinary 
witness:  Mills  v.  Mills,  12  P.  R.  473;  Light  v.  Anticosti,  58  L.  T. 
25;  Price  v.  Bailey,  6  P.  R.  256;  Kidd  v.  Perry,  sv,pra. 

A  plaintiff's  application  to  take  his  own  evidence  by  commission 
in  an  action  for  libel,  was  refused,  it  being  considered  that  the  plain- 
tiff's evidence  ought  to  be  given  before  the  jury,  the  main  question 
being  one  of  damages  depending  upon  the  plaintiff's  testimony:  K&L- 
ifn  v.  Waklev.  9  Times.  571. 

There  is  however  a  difference  between  the  case  of  a  foreign  plain- 
tiff and  a  foreign  defendant  asking  to  be  examined  on  commission 
in  his  own  country,  the  Court  will  not  regard  a  defendant's  case 
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with  the  same  strictness  as  the  case  of  a  plaintiff  who  has  chosen  Rule  499. 
his  own  forum:  Ros»  v.  Woodford,  1894,  1  Ch.  38;  70  L.  T.  22; 
Hartmont  v.  Daly,  12  Times,  170;  Emanuel  v.  Soltykoff,  8  Times, 
331.  Priflpa  facAp.  a  defendant  resident  abroad  is  entitled  to  the  com- 
mission: ffr"  ™  T?,,™.  43  w.  R.  182;  71  L.  ^T.  681;  11  Times, 
53,  but  a  defendant's  application  was  refused  where  the  matters 
in  question  were  complicated  accounts  arising  out  of  transactions 
between  plaintiff  and  defendant,  when  both  were  residing  in  On- 
tario, and  the  expense  of  executing  a  commission  would  exceed  the 
costs  of  a  defendant's  coming  from  England,  and  his  only  reason  for 
not  coming  was  engagements  in  England,  and  want  of  time  and 
money:  Pnrtc.r  v  n^it.nn._  15  p.  R.  318. 

A  commission  may  issue  to  examine  as  a  witness,  notwithstanding 
that  his  character  for  veracity  is  impeached.  The  proper  course 
in  such  a  case  is  to  call  witnesses  at  the  trial  for  that  purpose: 
Nordheimer  v.  McKillop,  10  P.  R.  246. 

A  commission  to  examine  as  a  witness  a  person  who  has  absconded 
from  the  Province,  will  not  be  refused  on  the  ground  that  he  is 
alleged  not  to  be  a  credible  witness,  and  that  his  cross-examination 
in  open  Court  is  desired:  Nordheimer  v.  McKillop,  10  P.  R.  246. 

The  fact  that  the  witness  was  a  co-defendant  with  the  party  apply- 
ing was  considered  no  obstacle  to  the  granting  of  a  commission: 
Wilson  v.  McDonald,  13  P.  R.  6. 

In  The  M.  Moxham,  1  P.  D.  115,   a   commission  to  take  evidence  Expert 
in  Spain  as  to  the  law  of  Spain,  was  refused,  as  it  was  not  shown  evidence 
that  competent  Spanish  advocates  could  not  attend  the  trial  without 
difficulty,  and  in  the  opinion  of  the  Judge  it  would,  under  the  cir- 
cumstances,   be   more  satisfactory  to  have  the  witnesses  examined 
in  Court.     See  also  Russell  v.  G.  W.  R.  Co.,  3  U.  C.  L.  J.  116,  and 
Atty.-Gen.  v.  Gooderfiam,  10  P.  R.  259,  where  the  object  was  merely 
to  obtain  scientific,  or  expert  testimony;  but  see  The  Edison  Co.  v. 
Hough,  98  L.  T.  Jour.  374. 

Motion. — A  motion  for  a  commission  is  usually  to  be  made  after  when 
issue  joined:  Smith  v.  Greey,   10   P.  R.  531;  but  it  is  not  essential  motion  to 
that  the  action  be  technically  at  issue.     The  motion  may  be  madebemade' 
whenever  it  can  be  shown  that  some  issue  is  raised  on  the  pleadings 
which  must  be  tried  in  the  action:  tfmith  v.  ttreey.  11  P.  R.  38. 

The  form  of  order  is  given  in  the  App.  No.  120,  and  the  form  of 
a  commission,  No.  94. 

Evidence  on  Motion. — In  case  of  an  application  for  a  commis- 
sion, before  issue  joined,  the  nature  of  the  evidence  expected  from 
the  witness  must  be  shewn,  that  the  Court  may  see  whether  it 
is  likely  to  be  material  and  necessary:  Mnrrniii  y.  McDo-uxjald,  16 
P.  R.  129,  explaining  Smith  v.  Greey,  10  P.  R.  531. 

The  affidavit  on  which  the  application  is  based,  even  after  issue 
joined,  should  state  that  the  witnesses  proposed  to  be  examined  are 
material  and  necessary:  Kidd  v.  Perry,  14  P.  R.  364.  An  affidavit 
of  the  plaintiff  stating  that  the  witnesses  to  be  examined  were  neces- 
sary for  the  plaintiff  on  the  trial,  and  that  he  was  advised  and 
verily  believed  that  he  could  not  safely  proceed  to  trial  without  their 
evidence  was  held  to  be  prima  facie  sufficient:  Robins  v.  Empire 
Printing  Co.,  14  P.  R.  488. 

The  personal  affidavit  of  the  party  applying  may  not  be  essential 
in  support  of  the  motion  for  a  commission,  but  cogent  reasons  must 
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Eule  499.  be  given  by  some  one  who  can  speak  with  knowledge  why  an  appli- 
cant who  seeks  to  have  his  own  evidence  taken  in  that  way  cannot 
attend  in  person:  Kidd  v.  Perry,  14  P.  li.  364. 

Under  the  English  practice  it  is  a  recognized  though  not  an  abso- 
lutely rigid  rule  to  give  in  the  affidavit  the  name  of  at  least  one  of 
the  witnesses  proposed  to  be  examined,  and  the  excuse  for  not  doing 
so,  that  the  witness  might  be  spirited  away,  was  held  untenable: 
Howard  v.  D'ulan  &  Co.,  11  Times,  451. 

Where  defendants  contended  that  the  evidence  expected  from  the 
witnesses  was  unnecessary  by  reason  of  implied  admissions  in  the 
pleadings,  it  was  held  that  it  was  for  the  defendants  to  make  the 
evidence  unquestionably  unnecessary  either  by  amending  their  plead- 
ings so  as  to  expressly  make  the  admission,  or  by  undertaking  to  do 
so  at  the  trial:  RoMns  v.  Empire,  suyra. 

In  Ehrmann  v.  Ehrmann,  1896,  2  Ch.  611,  it  was  said  that  a  com- 
mission or  letters  of  request  for  the  examination  of  a  witness  abroad 
ought  not  to  be  issued,  unless  the  evidence  which  it  is  proposed  to 
obtain  is  evidence  directly  material  to  an  issue  in  the  cause,  and  not 
merely  evidence  which  may  be  incidentally  useful  in  corroboration 
of  other  evidence. 

Where  the  application  is  to  examine  a  witness  who  is  travelling, 
it  should  be  shewn  that  he  will  remain  at  the  place  to  which  the 
commission  is  directed,  a  sufficient  time  to  allow  of  its  due  execu- 
tion: Singer  v.  Williams  Manufacturing  Co.,  8  P.  R.  483. 

Order.  Order. — A  commission  issues  only  pursuant  to  the  order.    Where, 

therefore,  an  order  provided  for  examination  of  one  witness  M.  viva> 
voce,  and  others  upon  interrogatories,  it  was  held  that  the  commis- 
sion could  not  issue  to  examine  M.  only,  without  amending  the  order: 
Smith  v.  Babcock,  8  P.  R.  175. 

An  objection  to  a  witness  affirming  instead  of  taking  an  oath,  on 
a  commission,  ought  to  be  taken  at  the  lime  of  his  appearing  before 
the  commissioner:  Richards  v.  Hough,  30  W.  R.  676;  51  L.  J.  Q.  1>. 
363. 

Terms.  Sometimes  terms  may  be  imposed  on  granting  an  order  for  a  com- 

mission, e.g.,  a  plaintiff  has  been  required  to  give  security  for  de- 
fendant's costs  of  the  execution  of  the  commission,  and  to  under- 
take to  speed  the  proceedings  and  not  delay  the  trial:  RoMns  v. 
Empire,  14  P.  R.  488;  Coleman  jv.  Bank  of  Montreal.  16  P.  R.  159; 
Sheppard  v.  Dalbiac,  80  L.  T.  Jour.  26;  30  Sol.  Jour.  46. 

Terms  as  to  reading  the  depositions  at  the  trial  were  imposed 
where  the  plaintiff  applied  to  examine  himself  by  commission:  Nadin 
v.  Bassett,  25  Ch.  D.  21. 

Commissions  may  provide  for  the  examination  of  unnamed  per- 
sons at  a  particular  place:  Nadin  v.  Bassett,  25  Ch.  D.  21;  Armour  v. 
Walker,  25  Ch.  D.  676. 

Books  and  documents  produced  in  an  action  may  be  sent  out  of 
the  jurisdiction  for  the  purpose  of  examining  witnesses  on  a  foreign 
commission;  but  documents  produced  in  another  action  which  is  &•»& 
judice  will  not  be  sent  away:  Clarke  v.  Union  (Chalotfs  Case),  10  P. 
R.  413. 

An  order  may  be  made  that  the  subject  matter  of  the  action  shall 
be  sent  out  of  the  jurisdiction  for  the  purpose  of  identification  «by  the 
witnesses:  Chaplin  v.  Puttick,  1898,  2  Q.  B.  160;  78  L.  T.  410;  not 
approving  of  Leader  v.  Smythe,  8  Times,  612,  in  which  the  Court 
refused  to  order  a  brooch  to  be  sent  abroad  for  identification. 
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Where  a  witness  previously  examined  by  commission  stated  thatRule  500. 
he  had  further  evidence  to  give,  to  explain  or  correct  his  former  evi- 
dence, a  re-examination  was  allowed  under  a  new  commission.    The 
witness  in  such  a  case  should  be  considered  the  witness  of  the  party 
applying  to  re-examine  him:  Rogers  v.  Manning,  8  P.  R.  2. 

Letters  Rogatory.— In  aid  of  a  commission,  where  the  assistance 
of  a  foreign  Court  is  necessary  in  order  to  compel  the  attendance 
of  a  witness  before  the  commissioner,  letters  rogatory  may  be  ordered 
to  issue:  see  R.  S.  C.  c.  140;  and  see  Imp.  Stat.  48  &  49  Viet.  c. 
74;  in  Dom.  Stat.  1896;  Ex  p.  Smith,  2  Cart.  330;  Re  Wetherell,  3  Cart. 
315:  R.  S.  O.  c.  73,  s.  52.  Orders  of  this  kind  Tiowever  are  not 
granted  unless  absolutely  necessary  for  the  purposes  of  justice: 
Ehrmann  v.  Ehrmann,  1896,  2  Ch.  611;  75  L.  T.  37. 

As  to  taking  evidence  in  Ontario  for  use  in  a  foreign  Court,  see 
Re  Wetlierell,  4  Ont.  713,  and  statutes  above  referred  to. 

Return  of  Commission.— Where  the  time  for  the  return  of  a 
commission  was  extended  to  a  certain  day,  and  on  that  day  the 
witnesses  were  examined,  it  was  held,  that,  having  been  executed 
within  the  time,  the  necessary  delay  occasioned  by  its  transmission 
did  not  render  it  irregular:  Darling  v.  Darling,  9  P.  R.  560. 

See  Darling  v.  Darling,  S  P.  R.  391,  for  irregularities  which  were 
held  not  to  invalidate  the  proceedings  under  a  commission. 

Opening  Commission. — See  Rule  515. 

Commissions  on  a  Reference.— Clause  (2)  of  Rule  499,  is  an  ex- 
tension of  Chy.  O.  221. 

The  Master  or  Referee  may  direct  witnesses  to  be  examined  before 
any  other  Master,  or  Examiner,  of  the  Court,  without  the  consent 
of  the  parties:  Re  Casey,  Biddell  v.  Casey,  1  Chy.  Ch.  198. 

The  Master  or  Referee  cannot  grant  an  order  for  a  commission 
ex  parte:  McLennan  v.  Helps,  3  Chy.  Ch.  193;  except  where  the  re- 
ference is  ex  parte. 

Where  an  application  is  made  to  the  Master  or  Referee  for  a  com- 
mission to  cross-examine  a  plaintiff  resident  abroad,  on  an  affidavit 
filed  by  him  in  support  of  his  account,  the  Master  or  Referee  can- 
not properly  refuse  it,  so  long  as  the  plaintiff  relies  on  the  affidavit 
in  support  of  his  claim:  Townend  v.  Hunter,  3  C.  L.  T.  310. 

An  order  of  a  Master  or  Referee  for  a  commission  should,  mutatis 
mutandis,  follow,  as  nearly  as  may  be,  the  form  of  order  as  given  in 
the  Appendix.  See  Form  No.  120. 

Costs. — As  to  the  costs  of  commissions:  see  Dominion,  etc.  v.  Stin- 
son,  9  P.  R.  177;  Rondvt  v.  Monetary  Times,  18  P.  R.  141;  in  note 
to  Rule  1175. 

5OO.   If  a  party  for  whose  examination  a  commission  Refusal 
has  so  issued  under  Kule  499,  refuses  to  attend  before  the 
Commissioner,  a  verdict  or  judgment  may  pass  against  him 
or  he  may  be  non-suited.    Con.  Rule  587. 
Taken  from  R.  S.  O.  1877,  c.  62,  s.  20. 

Rule  499  enables  a  commission  to  be  issued  by  either  party  to  take 
the  evidence  of  himself  or  of  the  opposite  party,  or  of  a  stranger: 
Rule  500  is  applicable  where  a  party  whose  evidence  is  desired  By 
his  opponent  does  not  attend  for  examination. 
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.  The  notice  of  a  motion  for  a  commission  to  take 

Notice  of  evidence  shall  state  the  name  and  address  of  the  commis- 
motion.  sioner  proposed  by  the  applicant;  and  if  the  opposite  party 
desires  to  name  a  commissioner,  hje  shall,  on  the  return  of 
the  motion,  give  notice  to  the  applicant  of  the  name  and 
address  of  such  commissioner;  and  the  order  may  direct 
the  issue  of  the  commission  directed  to  the  persons  so 
named,  or  to  such  person  as  may  seem  proper.  Con.  Rules 
591,  592. 

toabestafed      «>O2.    Unless  otherwise  directed  by  the  order,  the  ex- 

.-  «y 

aminatioii  of  witnesses  shall  be  upon  oral  questions,  and 
notice  of  the  execution  of  the  commission  shall  be  given  to 
the  opposite  party,  if,  before  the  expiry  of  the  time  limited 
for  mailing  the  commission  or  within  such  time  as  may  be 
provided  by  the  order,  he  gives  the  name  and  the  address  of 
a  person  resident  within  two  miles  of  the  place  where  the 
commission  is  to  be  executed,  on  whom  such  notice  may 
be  served.  Con.  Rules  593,  596. 

Under  original  J.  A.  Rule  289,  there  was  no  jurisdiction  to  order 
the  examination  to  be  wholly  oral  unless  all  parties  consented.  That 
Rule  was  amended  so  as  to  enable  the  order  to  provide  whatever 
might  be  proper  on  the  subject.  Under  the  present  Rule  prima  facie 
the  examination  is  to  be  wholly  oral,  but  the  order  may  still  pro- 
vide otherwise  as  may  be  just:  see  under  the  old  practice,  Watson  v. 
McDonald,  8  P.  R.  354;  Taylor  Ev.  451. 


§onIonna"        «>O3.  Where  the  examination  is  to  take  place  upon 

written  in-  written  interrogatories,  the  interrogatories  in  chief  shall  be 

ilsf0*      L  delivered  to  the  opposite  party  (unless  otherwise  ordered) 

at  least  8  days  before  the  issue  of  the  commission  ;  and  the 

cross-interrogatories  shall  be  delivered  to  the  opposite  party 

(unless  otherwise  ordered)  within  4  days  after  the  receipt 

of  the  interrogatories  in  chief;   and  in  default  of  cross- 

interrogatories  being  so  delivered,  the  opposite  party  may 

send  the  commission  without  cross-interrogatories.     Con. 

Rule  595. 

The  rules  of  evidence  as  to  leading  questions  at  a  trial  cannot  be 
strictly  applied  to  interrogatories  administered  under  a  foreign  com- 
mission in  the  Master's  office:  Lockwood  v.  Beiv,  10  P.  R.  655. 

It  is  not  proper  to  apply  to  strike  out  interrogatories  for  impertin- 
ence, the  proper  course  is  for  the  witness  to  demur  to  the  impertin- 
ent questions:  Williams  v.  Corby,  8  P.  R.  83;  see  Lockwooa  v.  Bew,  10 
P.  R.  655,  and  Swaley  v.  Dovey,  55  L.  J.  Chy.  631. 

Notice  of         5O4.    "Where  notice  of  the  execution  of  the  commis- 

execution       ..  .,  1^01  *  i     -n  i  rr> 

of  com-      sion  is  required  to  be  served,  48  hours  notice  shall  be  sutn- 
on'     cient;  such  notice  shall  be  in  writing,  stating  the  time  and 
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place  of  the  intended  examination,  and  shall  be  addressed 
to  the  person  named  for  that  purpose  before  the  expiry  of 
the  time  limited  for  mailing  the  commission  or  as  pro- 
vided in  the  order;  and  service  upon  him,  or  upon  a  grown 
up  person,  at  the  address  given  shall  be  sufficient.  If  the 
name  or  address  given  proves  to  be  illusory  or  fictitious, 
or  if  the  party  so  notified  fails  to  attend,  pursuant  to  the 
notice,  the  commission  may  be  executed  ex  parte.  Con. 
Eules  589,  596,  597.  Kules  29  Dec.,  1894,  1388. 

505.  The  witnesses  shall  be  examined  on  oath,  affir- 
mation,  or  otherwise  in  accordance  with  their  religion,  by 
or  before  the  commissioner.     Con.  Rule  599. 

506.  The  oral  questions  and  answers  shall  be  reduced 
into  writing  and  returned    with    the    commission.     Con. 
Rule  594. 

5OT.  Where  a  witness  does  not  understand  the  Eng- 
lish  language  the  commission  shall  be  executed  with  the  aid 
of  an  interpreter  nominated  by  the  commissioner,,  and 
sworn  by  or  before  him  to  interpret  truly  the  questions  to 
be  put  to  the  witness,  and  his  answers  thereto,  and  the 
examination  shall  be  taken  in  English.  See  Con.  Rule 
600. 

508.  If  a  witness  produces  a  book,  document,  letter, 
paper  or  writing,  and  refuses  for  good  cause,  to  be  stated 
in  his  deposition,  to  part  with  the  original,  then  a  copy  or 
extract,  certified  by  the  commissioners  to  be  a  true  and 
correct  copy  or  extract,  shall  be  annexed  to  the  deposition 
of  the  witness.     Con.  Rule  598. 

509.  The  depositions  may  be  taken  in  shorthand  if  Pep°si- 

•11111  i  •  ^-»-r         \      tions  may 

so  provided  by  the  order  or  the  parties  so  agree.     (New.)    be  taken  in 

'      shorthand 


51O.    If  the  examination  is  to  be  taken  in  shorthand, 
the  commissioner  may  take  the  same  in  shorthand  or  em-  °JB*[£rnd 
ploy  a  shorthand  writer,  to  be  duly  sworn.    Rules  23  June,  writer. 
1894,  1346,  part. 


Ml.  —  (1)  Unless  the  examination  is  taken  in  short-  PeP°-  . 

i          iii«-  ITII  i          MIT  •  sitions,how 

nand,  the  depositions  snail  be  subscribed  by  the  witness  to  be 
and  by  the  commissioner. 

(2)  Where  taken  in  shorthand  it  shall  not  be  necessary 
that  the  depositions  be  read  over  or  signed  by  the  person 
examined  unless  any  of  the  parties  so  desire. 
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Rules  (3)  A  copy  of  the  depositions  if  taken  in  shorthand  by 

the  commissioner  and  certified  by  him,  or,  if  taken  in  short- 
hand by  a  shorthand  writer  employed  for  the  purpose  as 
aforesaid,  certified  by  him  and  signed  by  the  commissioner, 
shall  for  all  purposes  have  the  same  effect  as  original  de- 
positions. Con.  Kule  601.  Eules  23  June,  1894,  1346. 

Where  only  one  of  two  commissioners  signed  the  return,  this  was 
held  not  to  vitiate  it:  Milvilte  Mutual,  etc.  \.  Driscoll,  11  S.  C.  R. 
183. 

512.    The     interrogatories,    cross-interrogatories,    and 
depositions  and  any  documents  and  certified  copies  thereof 

use  thereof        ~  •'  .  i  •  i      -MI 

as  evidence  or  extracts  thereirom,  referred  to  therein,  shall  be  sent  to 
the  proper  officer,  on  or  before  such  day  as  may  be  ordered 
in  that  behalf,  enclosed  in  a  cover  under  the  seal  of  the 
commissioner;  and  the  same  or  office  copies  thereof  may  be 
given  in  evidence  by  and  on  behalf  of  the  parties  respec- 
tively, saving  all  just  exceptions,  without  any  other  proof 
of  the  absence  from  Ontario  of  the  witness  therein  named 
than  an  affidavit  of  the  solicitor  or  agent  of  the  party  as 
to  his  belief  of  such  absence.  Con.  Kule  602. 

joining  in         51  3.  —  (1)  Where,   upon   the   application  for  a  com- 

T^T18     missi°n  to  take  evidence,  the  opposite  party  desires  to  join 

share  costs  in  the  commission  and  examine  witnesses  on  his  own  be- 

half thereunder,  or  names  a  commissioner,  each  party  shall 

pay  the  costs  of  the  commission  consequent  upon  the  ex- 

amination of  his  witnesses  and  the  appointment  of  his  com- 

missioner, without  prejudice  to  the  question  by  whom  such 

costs  are  ultimately  to  be  borne.     Con.  Rule  603,  part. 

missioner1  (2)  If  for  any  reason  the  commissioner  named  by  either 
pirtyemay  Party  refuses  to  act  upon  receiving  48  hours'  notice  in 
act  alone,  writing  f  rom  the  other  commissioner  so  to  do,  the  commis- 

sion may  be  executed  by  the  commissioner  giving  such 

notice.     Con.  Rule  603,  part. 

514.    Every  order  for  a  commission  shall  be  read  as  if 
it  contained  the  above  particulars,  and  shall  not  set  forth 
eluding    "  the  same,  but  may  contain  any  variations  therefrom,  and 
particulars  any  other  directions,  which  the  Court  or  Judge  sees  fit  to 
make.     Con.  Rule  604. 

°oPmmns8-  515.  A  commission  when  returned  shall  be  opened  at 
the  trial  or  before  trial  g.t  tli^  inat.a-np.ft  nf  any  party  (with- 
out order)  by  the  officer  to  whom  it  is  returned  011  two 
clear  days'  notice  to  the  parties  interested.  New. 
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The  Court  in  permitting  a  foreign  commission  to  be  opened  before  Rule  516. 
the  trial,  will  not  impose  restrictions  as  to  the  use  to  be  made  of  the 
knowledge  of  the  evidence  which  would  be  acquired  by  the  solicitors 
by  such  opening:  tfmi£/i,v.  Chreey,  11  P.  R.  238. 

5.  AFFIDAVITS. 

516.    An  affidavit  shall  be  drawn  up  in  the  first  person,  F°r'u  °* 
stating  the  name  of  the  deponent  in  full,  and  his  descrip- 
tion and  true  place  of  abode,  and  shall  be  signed  by  him. 
Con.  Kule  605. 

Taken  partly  from  Chy.  O.  258;  Rules  T.  T.  1856,  109. 

See  Eng.  (1883)  Rs.  527,  528. 

An  affidavit  should  be  entitled  in  the  cause  or  matter  in  which  it  Style  of 
is  to  be  used.     The  shortened  style  of  "  A.   B.  and  others,    plain-  Affidavits 
tiffs,  and  C.   D.   and  others,   defendants,"  may   be  used:  Rule  320; 
Dickey  v.  Heron,  2  Chy.  Ch.  490;  but  not  "  Brown  v.  Jones." 

The  absence  of  formal  requisites  to  affidavits  are  not  to  prevail: 
R.  S.  O.  c.  73,  s.  39. 

Affidavits  erroneously  entitled  have  been  allowed  to  be  taken  off  Erroneous- 
the  tiles,  and  resworn  without  a  fresh  stamp:  Pearson  v.  Wilcox,  10 lv  entitled, 
Ha.  App.  xxxv.;  Hawes  v.  Bamford,  9  Sim.  653.  r^e^vorn. 

In  affidavits  made  by  parties  to  the  cause  it  was  sufficient  in  Affidavits 
Equity  to  describe  the  deponent  as  the  above-mentioned  plaintiff,  by  parties 
or  defendant,  without  specifying  any  residence,  or  other  addition  z^usse 
Crockett  v.  Bishtvn,  2  Madd.  446;  Rogers  v. '  Crotiksharik,  4  C.  L.  J. 
45.  And  the  same  rule  prevailed  at  Common  Law:  Poole  v.  Pembrey, 
1  Dowl.  P.  C.  693;  Brooks  v.  Farlar,  5  Dowl.  P.  C.  361;  Lymcm  v. 
Bretihron,  2  C.  L.  Ch.  108;  Ewing  v.  Lockhart,  3  U.  C.  Q.  B.  248. 
But  affidavits  in  which  the  plaintiff  in  a  divorce  proceeding  gave  no 
address,  or  an  illusory  one,  were  rejected  by  the  Court,  and  the  case 
was  disposed  of  on  the  defendant's  affidavits:  Hyde  v.  Hyde,  59  L.  T. 
523.  An  affidavit  as  to  the  fitness  of  a  proposed  trustee  in  which  the 
deponent  was  described  as  a  "  gentleman,"  was  held  insufficient: 
as  the  position  in  life  or  occupation  of  the  deponent  is  in  such  case 
material  in  order  to  give  effect  to  the  affidavit:  Re  Orde,  24  CfT.  D. 
271;  Re  Norwood,  55  L.  T.  373;  but  in  other  circumstances  such  a 
description  is  not  necessarily  insufficient  so  as  to  prevent  the  affi- 
davit from  being  filed  or  used:  Re  Dodsworth,  Spence  v.  Dodsworth, 
1891,  1  Ch.  657;  64  L.  T.  282. 

An  affidavit  by  a  person  who  was  a  stockbroker  was  held  not  to 
state  his  description  and  true  place  of  abode,  by  describing  him  as  a 
"stock  exchange  stock  broker":  Re  Levy,  Levin  v.  Levvn,  60  L.  T. 
317;  37  W.  R.  396. 

The   Court   has    sometimes   received   affidavits    sworn    abroad,    al-  Affidavits 
though  drawn  in  the  third  person;  Re  Husband,  12  L.  T.  303;  and  see^jj£d' 
Dryden  v.  Frost,  8  Sim.  380.    And  an  affidavit  without  the  signature  irregularly 
of  the  deponent  was  received:  Re  Howard,  L.  R.  9  C.  P.  347;  but  see  drawn. 
contra,  Anderson  v.  S'tather,  9  Jur.  1085. 

Where  the  initial  only  of  the  deponent's  seconcl  Christian  name 
was  given  the  affidavit  was  held  to  be  regular:  De  Forrest  v.  Bunnell, 
15  U.  C.  Q.  B.  370. 
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Rule  516. 


Affidavits 

sworn 

abroad. 


Affidavits 
before 
•whom  to 
be  sworn. 


Commis- 
sioner 
should 
not  take 
voluntary 
affidavits. 

Officer 
should  add 
his  name 
of  office. 


Fisher  v. 
Green. 


An  affidavit  to  obtain  an  order  to  arrest  whicE  began  "  I,  Alberta 
Jane  Boyd,  the  above  named  plaintiff,"  her  name  being  Alberta  Jane 
Vansickle,  and  was  signed  Berta  Jane  Vansickle,  was  held  to  be 
not  a  nullity,  but  an  irregularity  merely,  which  under  the  circum- 
stances was  waived:  Vansickle  v.  Boyd,  14  P.  R.  469. 

An  affidavit  omitting  the  words  "make  oath"  will  be  rejected: 
Allen  v.  Taylor,  10  Ex.  52;  Phillips  v.  Prentice,  2  Ha.  542;  Re  Newton, 
2  D.  F.  &  J.  3. 

Affidavits  may  be  sworn  in  Ontario  before  commissioners  appointed 
under  R.  S.  O.  c.  74,  or  before  a  notary  public  of  Ontario:  see  R. 
S.  O.  c.  175,  ss.  3,  5.  As  to  affirmations,  see  R.  S.  O.  c.  73,  s.  15. 

The  notary  need  not  affix  his  seal  to  the  affidavit:  R.  S.  O.  c.  175, 
s.  8,  which  overrules  the  decision  in  Boyd  v.  Spriggins,  17  P.  R. 
331. 

Affidavits  sworn  out  of  Ontario  may  be  sworn  before  any  of  the 
persons  enumerated  in  R.  S.  O.  c.  73,  s.  37.  Affidavits  sworn  before 
any  other  person  than  those  mentioned  in  that  statute  cannot  be 
read:  McEwan  v.  Boulton,  3  Chy.  Ch.  63. 

Affidavits  sworn  before  the  solicitor,  or  partner,  or  managing  clerk, 
or  agent,  of  the  solicitor,  of  the  party  in  whose  behalf  the  affidavit 
is  filed,  cannot  be  read:  Dunn  v.  McLean,  9  C.  L.  J.  212;  6  P.  R.  95; 
Duke  of  Northumberland  v.  Todd,  7  Ch.  D.  777;  and  see  Rule  522.  But 
this  rule  does  not  apply  to  the  partner  of  a  counsel  engaged  in  the 
cause,  but  not  otherwise  connected  therewith:  Wilde  v.  Crow,  10 
C.  P.  406;  nor  to  affidavits  to  obtain  an  order  for  arrest:  Rule  522. 

A  commissioner  ought  not  to  take  affidavits  not  made  in  any  cause, 
nor  authorized  by  statute  to  be  taken  by  him.  Such  oaths  are 
voluntary:  Jackson  v.  Kassel,  26  U.  C.  Q.  B.  341;  Mcllroy  v.  Hall,  25 
U.  C.  Q.  B.  303;  and  see  R.  S.  C.  c.  141. 

The  officer  taking  the  affidavit  should  add  after  his  signature  the 
name  of  his  office.  The  words  "  A  Commissioner,  etc.,"  or  "  A  Com- 
missioner," or  "  A  Comr.,"  have  been  held  sufficient:  Henderson  v. 
Harper,  2  U.  C.  Q.  B.  97;  Brown  v.  Parr,  2  U.  C.  Q.  B.  98;  Murphy 
v.  B&ulton,  3  U.  C.  Q.  B.  177;  Pawson  v.  Hall,  1  P.  R.  294;  Bjett 
v.  Smith,  ib.,  309;  Canada  Perm.  L.  &  8.  Co.  v.  Todd,  22  Ont.  App. 
515.  But  the  signature  alone  has  been  held  insufficient:  Babcock  v. 
Bedford,  8  C.  P.  527.  "  Sworn  before,  etc.,"  omitting  "  me,"  was 
held  sufficient:  Martin  v.  McCihartes,  25  U.  C.  Q.  B.  279;  and  see 
De  Forrest  v.  Bunnell,  15  U.  C.  Q.  B.  370;  and  Eddowes  v.  Argen- 
tine L.  &  M.  A.  Co.,  62  L.  T.  514;  38  W.  R.  629. 

As  to  mode  of  administering  oaths,  see  per  Kay,  J.,  in  Bourke  v. 
Davis,  88  L.  T.  Jour.  103. 

The  addition  of  a  deponent  is  only  descriptive  and  not  an  allega- 
tion of  fact:  Hood  v.  Cronkrite,  4  P.  R.  279.  The  usual  form  of  oath 
"  you  swear  that  the  contents  of  this  affidavit  are  true,"  however, 
would  seem  to  pledge  the  deponent  to  the  truth  of  the  addition, 
as  well  as  of  the  matters  formally  deposed  to. 

In  drawing  affidavits,  the  following  observations  of  Wilson,  J., 
in  Fisher  v.  Green,  2  C.  L.  J.  16,  may  be  useful  to  the  student: 
"  I  regret  to  find,  in  several  instances  lately,  that  superlative  words 
are  used  in  stating  facts  in  affidavits.  There  can  be  no  stronger 
expression  of  the  very  truth  than  that  it  is  stated  on  oath.  If 
less  certainty  is  intended,  the  statement  should  be  qualified.  The 
terms  to  which  I  object  are,  '  I  most  positively  swear,'  etc.  I  can 
only  show  my  disapproval  of  such  language,  by  refusing  to  allow 
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costs  to  be  taxed  for  affidavits  drawn  in  this  style,  when  costs  are  in  Rules 
my   discretion.    In  one  of  the  affidavits  before   me   I  observe  the  517,  618. 
expression,  that  the  statement  made  by  another  person   in  another  Superla- 
affidavit  was  'false.'    I  suppose  the  affidavit  was  drawn  by  a  young  tiveand 
man  of  little  experience,   for  the  one  had  detailed  a  transaction  m"ff|nsivey 
one  light,  and  the  other  had  stated  the  same  transaction  in  another  expres- 
light,  but  the.  term  'false,'  as  applied  by  one  to  the  other,  could  insionsnotto 
no  way  verify  the  statement  of  him  who  used  the  offensive  expres-  affidavits" 
sion,"  —  and  see  Davidson  v.  Grange,  5  P.  R.  258. 

A  solicitor  introducing  impertinent  and  irrelevant  matter  into  his 
affidavit  may  be  ordered  to  pay  the  costs  of  the  application  in  which 
it  is  used:  Anon,  4  P.  R.  242;  and  see  Corby  v.  Robbin,  5  U.  C.  L. 
J.  225. 

Where  affidavits  were  badly  written,  scarcely  legible,  and  difficult 
to  decipher,  the  Court  refused  all  costs  connected  with  their  pre- 
paration, although  costs  of  the  suit  were  given:  BurnJiam  v.  Garvey, 
27  Gr.  80. 


—  (1)  In  an  affidavit  made  by  two  or  more  de-  Affidavits 
ponents  the  names  of  the  persons  making  the  affidavit  shall 
be  inserted  in  the  jurat,  but  if  the  affidavit  of  all  the  de- 
ponents  is  taken  at  one  time  by  the  same  officer,  it  shall 
be  sufficient  to  state  that  it  was  sworn  by  both  (or  all)  of 
the  "  above-named  "  deponents.     Con.  Rule  606. 
Same  as  Eng.  (1883)  R.  529. 

(2)  The  jurat  may  be  according  to  Form  No.  16.     Con.  Jurat. 
Eule  607.  ' 

Taken  from  Chy.  O.  258. 

An  affidavit  which  omitted  "  before  me  "  was  (under  Eng.  O.  38, 
R.  14,  (which  enables  the  Court  to  accept  affidavits  notwithstanding 
defects  in  form)  not  adopted  in  Ontario),  received,  where  from  what 
appeared  in  the  affidavit,  such  as  signature  of  the  Consul  and  his 
initials  affixed  to  alterations,  the  reasonable  inference  was  that  the 
affidavit  was  sworn  before  him:  Eddowes  v.  Argentine,  etc,.  Co.,  62 
L.  T.  514;  38  W.  R.  629.  See  in  Ont.  R.  S.  O.  c.  73,  s.  39. 

See  note  to  Rule  516. 
518.    Affidavits  shall  be  confined  to  the  statement  of  Affidavits 

L1O\V 

facts  within  the  knowledge  of  the  deponent,  but  on  inter-  trained. 
locutory  motions,  statements  as    to    his    belief,    with  the 
grounds  thereof,  may  be  admitted.     Con.  Rule  609. 

To  the  same  effect  as  Eng.  (1883)  R.  523. 

Under  Chy.  O.  259,  each  statement  in  an  affidavit  to  be  used  as 
evidence  on  any  proceeding  before  the  Court  was  required  to  show 
the  deponent's  means  of  knowledge.  This  provision  is,  however, 
not  embodied  in  these  Rules. 

Under  this  Rule  the  grounds  of  statements  made  on  "  belief  "  are 
required  to  be  stated,  but  not  the  means  of  knowledge  for  positive 
allegations:  see  Bidder  v.  Bridges,  26  Ch.  D.  1;  Quartz,  etc.  v.  Beall, 
29  Ch.  D.  501;  Edwards  v.  Davis,  W.  N.  1888,  59. 


688 


CONSOLIDATED   RULES. 


Rules  Affidavits   on    information   and   belief   which    fail    to    disclose   the 

519,  520.      grounds  thereof,  are  not  evidence,    and  need   not  be  answered:  see 
104  L.  T.  Jour.  285. 

A  statement  by  plaintiff's  agent  that  he  had  the  management  of'all 
plaintiff's  business  in  this  country  was  held  sufficient  to  show  his 
means  of  knowing  of  the  plaintiff's  ownership  of  certain  property 
deposed  to:  McEwen  v.  Boulton,  2  Chy.  Ch.  399. 

Where  the  deponent  swore  that  to  disclose  his  means  of  knowledge 
would  defeat  the  ends  of  justice,  the  requirements  of  Chy.  O.  259 
were  dispensed  with:  Merchants  Express  Co.  v.  Morton,  15  Gr.  274; 
2  Chy.  Ch.  319. 

An  affidavit  in  which  the  deponent  stated  that  he  was  credibly  in- 
formed and  believed  certain  facts,  without  stating  the  name  of  his 
informant,  or  the  ground  of  his  belief,  was  held  not  to  comply  writh 
this  Rule,  and  was  insufficient  proof  of  the  facts  deposed  to:  Gil- 
bert v.  Stiles,  13  P.  R.  121. 

Evidence  on  information  and  belief,  though  generally  admissible 
on  interlocutory  applications,  is  not  admissible  on  a  proceeding 
which,  though  interlocutory  in  form,  finally  decides  the  rights  of 
parties;  and  the  party  against  whom  it  is  adduced,  is  not  bound 
to  contradict  it;  but  if,  in  the  Court  below,  he  deals  with  the  evi- 
dence as  admissible,  he  may  be  precluded  from  objecting  to  it 
before  the  Court  of  Appeal:  Gilbert  v.  Endean,  9  CTi.  D.  259. 

Costs  of  setting  out  the  contents  of  written  documents  were  dis- 
allowed in  Hirst  v.  Procter,  W.  N.  1882,  12. 

Affidavits  may  be  ordered  to  be  taken  off  the  files,  if  scandalous 
or  irrelevant:  Sadteir  v.  Smith,  7  P.  R.  409;  15  C.  L.  J.  52;  Osmaston 
y  Association  of  Land  Financiers,  W.  N.  1878,  101;  Kernick  v.  Kernick, 
12  W.  R.  335;  Goddard  v.  Parr,  3  W.  R.  633;  or  the  scandalous  mat- 
ter may  be  expunged:  Warner  v.  Mosses,  W.  N.  1881,  69;  Re  Fitch, 
2  Chy.  Ch.  288;  and  see  Rule  296,  and  note. 

Costs  of  scandalous  affidavits  will  be  disallowed:  Vanstaden  v. 
Vanstaden,  10  P.  R.  428. 


Scandal- 

ous 

affidavits. 


Affidavits 

tor  °cor  ei  5 
poration. 


51O.  In  an  action  or  proceeding  to  which  a  corpora- 
tion is  a  party,  any  affidavit  required  by  these  Rules  to  be 
ma(^e  ^v  a  party  may  be  made  by  any  officer,  servant,  or 
agent  of  the  corporation  having  knowledge  of  the  facts 
required  to  be  deposed  to,  and  he  shall  state  therein  that 
he  has  such  knowledge.  Con.  Rule  610. 

52O.   An  affidavit  having  in  the  -jurat  or  body  thereof 
..  .  -i    TI       *  1  i 

affidavits.   any  interlineation,  alteration,  or  erasure  shall  not  be  used 

without  leave  (a)  unless  the  interlineation,  alteration  or 
erasure  is  authenticated  by  the  initials  of  the  officer  taking 
the  affidavit.  Con.  Rule  611.  Rules  23  June,  1894,  1347. 

See  Chy.  O.  131;  Rule  T.  T.  1856,  111. 

Compare  Eng.  (1883)  R.  532. 

(a)  The  former  Rules  611  and  1347  provided  expressly  that  the 
leave  is  to  be  that  of  "  the  Court  or  a  Judge  or  officer  before  whom 
the  affidavit  is  to  be  used."  The  present  Rule  by  implication  has  the 
same  meaning. 
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A  line    drawn    through  words  though    leaving  them  legible  is  an  Rules 
erasure:  Williams  v.  Clough,  1  A.  &  E.  376.  521-523. 

Where  an  interlineation  was  uninitialed  by  the  Commissioner,  it 
was  held  that  under  this  Rule  the  affidavit  could  not  be  read,  but 
leave  was  given  to  refile  it  properly  sworn:  Boyd  v.  McNutt,  9  P.  R. 
493;  see  Re  Cloake,  65  L.  T.  455;  61  L.  J.  Chy.  69. 

No  alteration  can  properly  be  made  in  an  affidavit  after  it  has  been 
sworn:  see  W.  N.  1882,  Part  2,  81. 

521.     Where  an  affidavit  is  sworn  by  a  person  who  ap-  Affidavits 
pears  to  be  illiterate,  the  officer  shall  certify  in  the  jurat  a 
that  the  affidavit  was  read  in  his  presence  to  the  deponent, 
who  seemed  perfectly  to  understand  it,  and  signed  it  in  his 
presence;  otherwise  such  affidavit  shall  not  be  used  without 
leave.     Con.  Eule  612. 

See  Rule  T.  T.  1856,  113. 

Identical  with  the  Eng.  R.  April  1880,  R.  17  (1883,  R.  533). 

For  the  form  of  jurat  under  this  Rule,  see  Form  16. 

Where  an  affidavit  of  an  illiterate  person  did  not  appear  to  have 
been  read  over  in  the  presence  of  the  Commissioner,  it  was  taken 
off  the  files:  BlenTcham  v.  Longstaffe,  52  L.  T.  681;  54  L.  J.  Chy. 
516. 


522.  An  affidavit  sworn  before  the   solicitor  of 

party  on  whose  behalf  it  is  made,  or  before  the  clerk,  or  sworn 
partner  of  such  solicitor,  shall  not  be  used;    but  this  Rule  solicitor  of 
shall  not  extend  to  an  affidavit  to  obtain  an  order  for  arrest.  Par*y- 
Con.  Rule  613. 

Taken  from  Rule  T.  T.  1856,  114. 
See  Eng.  (1883)  R&.  536,  537. 
See  notes  to  Rule  516. 

This  Rule  only  applies  to  affidavits  made  in  actions  or  proceedings  in 
Court:  Canada  Perm.  L.  &  S.  Co.  v.  Todd,  22  Ont.  App.  515. 

The  corresponding  Eng.  Rule  was  held  to  apply  to  the  affidavit  of 
execution  of  a  bill  of  sale  under  the  Bills  of  Sale  Act,  1882:  Balcer 
v.  Ambrose,  1896,  2  Q.  B.  372;  and  see  Archibald  v.  HuUey,  18  S.  C. 
R.  116;  but  the  reasons  for  the  decision  would  not  seem  to  apply  in 
Ontario. 

523.  Affidavits  and  other  papers  required  to  be  filed 
shall  be  filed  before  being  used.     Con.  Rule   614. 

See  Chy.  O.  260. 

Compare  Eng.  (1883)  R.  535. 

It  is  the  imperatiye  duty  of  the  solicitor  of  any  party  to  proceedings 
to  cause  to  be  filed  every  affidavit  sworn  and  used  by  such  party  in 
the  course  of  the  proceedings:  Taylor  v.  Gates,  72  L.  T.  436. 

Former  Con.  Rule  608  required  a  note  to  be  appended  to,  or  indorsed 
on,  every  affidavit  to  shew  the  party  on  whose  behalf  it  was  filed. 
This  is  no  longer  necessary,  the  former  Rule  608  having  been 
abrogated. 

J.A.—  44 
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Rules  The  proper  office  for  filing  affidavits  is  (subject  to  Rules  102,  106, 

524,  526.     525),  the  office  in  which  the  proceeding  was  commenced:  Rules  14,  15. 

Where  the  affidavit  is  the  commencement  of  the  proceeding  it  may, 

in  counties  other  than  the  County  of  York,  be  filed  with  any  officer 

in  the  county  who  is  authorized  to  issue  writs  of  summons,  and  his 

office    thereby   becomes   the   proper   office   for   filing   all    subsequent 

papers:  Rules  14,  15,  341. 

In  the  County  of  York,  papers  for  motions  in  Court  are  to  be  filed 
in  the  Registrars'  office:  Rule  102;  and  for  motions  in  Chambers  are 
to  be  filed  with  the  Clerk  in  Chambers:  Rule  525;  papers  so  filed  are 
ultimately  transmitted  to  the  Central  Office:  Rules  341,  525. 

As  to  affidavits  to  be  used  before  the  Weekly  Court  at  Ottawa  and 
London,  see  Rule  107. 

Affidavits  524.  Affidavits  upon  which  a  notice  of  motion,  or  peti- 
when'to  tion  is  founded,  shall  be  filed  before  the  service  of  the 
be  filed,  notice  of  motion  or  petition.  Con.  Rule  616. 

Taken  from  Chy.  Order  261,  which  also  provided  that  affidavits  in 
answer  must  be  filed  not  later  than  the  day  before  that  appointed 
for  the  hearing  of  the  motion,  or  petition.  This  provision,  however, 
is  not  embodied  in  these  Rules,  and  no  time  whatever  is  prescribed 
for  filing  affidavits  in  answer,  or  reply. 

Affidavits        The    affidavits  and  papers   intended   to  be   used   in   support   of   a 
tobe^nen-  m°tion,  must  be  mentioned  in  the  notice  of  motion:  Parish  v.  Martyn, 
tioned  in     1   Gr.   300;   and   when  the  motion   is    intended  to   be   supported   by 
notice  of     affidavits  filed  previous  to  the  date  of  the  notice  of  motion,  the  date 
motion.       Q^  tne  gimg  of  sucn  affidavits  should  be  stated  in  the  notice:  Fraser 
v.   Fraser,  13  Gr.  183;  McHartin  v.  Dartmell,  2  Chy.   Ch.  322;   Mac- 
kenzie v.  Carter,  12  P.  R.  544;  documents  referred  to  in  the  affidavits 
filed  in  support  of  a  motion  may  be  read  without  special  reference  to 
them  in  the  notice:  Johnson  v.  Ashbridge,  2  Chy.  Ch.  251.     If  a  party 
gives  notice   of  reading   an   affidavit   in   support   of    a   motion,    but 
declines  to  do  so,  the  opposite  party  may,  nevertheless,  read  it:  ClarJa 
v.   Law,    2  K.    &  J.  28;    Gouty  v.   Houldiich,   14   Sim.   75,   and   may 
cross-examine  the  deponent  though  the  party  tiling  it  offers  to  with- 
draw  it:   Pike   v.   Robinson,    W.   'N.    1873,    178.      So    a    respondent's 
affidavits  may  be  read    in  support  of  a  motion  though   no   case    is 
made  out  by  the  applicant's  own  affidavits:  Re  Margetson  &  Jone$, 
1897,  2  Ch.  314;  76  L.  T.  805. 

Affidavits  of  service  must  be  filed  at  latest  before  the  rising  of  the 
Court  on  the  day  on  which  the  application  is  made:  Miltown  v.  Stuart, 
8  Sim.  34;  but  see  contra,  Seear  v.  We6&,  25  Ch.  D.  84;  49  L.  T.  94, 
where  it  was  held  that  they  were  filed  in  time,  ii  filed  at  any  time 
before  the  order  was  drawn  up;  but  see  Re  Rosier,  Jones  v.  Bar- 
tholomew, 49  L.  T.  442. 

See  also  notes  to  Rule  489. 

w?wevflied  525.  Affidavits  to  be  used  on  a  motion  in  Chambers 
at  Toronto  shall  be  filed  with  the  Clerk  in  Chambers,  who 
shall  transmit  them  to  the  Central  Office  when  the  motion 
is  disposed  of.  Rules  of  1  Jan.,  1896,  1460. 

Exhibits.  526.  "Where  properly  marked  exhibits  are  referred  to 
in  an  affidavit  filed,  and  are  not  annexed  thereto,  such  ex- 
hibits need  not  be  filed,  and  shall  be  handed  out  on  the  dis- 
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posal  of  the  motion  unless  otherwise  ordered.     Rules  of  1 
Jan.,  1896,  1461. 

Exhibits  to  an  affidavit  are  part  of  the  affidavit,  and  inspection 
thereof  csnnot  be  withheld  from  the  person  against  whom  the 
affidavit  is  to  be  used:  Re  Hinchclifte,  1895,  1  Ch.  117;  71  L.  T.  532. 

6.  ADMISSIONS. 
52*7.    A  party  may  be  called  upon  by  any  other  party  Notice  to 

-,      .  -,    J  J  .  .  ,f   .         J         J    >  •  i  admit  doc- 

to  admit  any  document,  saving  all  just  exceptions,  by  a  uments 

notice  to  admit,  which  may  be  according  to  Form  No.  63.       * 

Con.  Eules  617,  618.  Cf(  //(f  <? 

To  the  same  effect  as  the  first  clause  of  Eng.  (1883)  E.  372,  and 
R.  373. 

This  Rule  extends  to  all  documents  which  a  party  proposes  to 
adduce  in  evidence,  and  not  merely  those  in  his  custody  or  control: 
Rutter  v.  Chapman,  8  M.  &  W.  388. 

Among  the  "  just  exceptions  "  are  the  admissibiRty  of  the  docu- 
ments as  evidence:  Phillips  v.  Harris,  Car.  &  M.  492,  and  their  legal 
effect:  Hills  v.  London  Gas  Light  Co.,  1  F.  &  F.  346;  but  not  an 
objection  to  their  reception  on  the  ground  of  interlineation:  Freeman 
v.  Steggall,  14  Q.  B.  202. 

Admissions  between  defendants  cannot  be  used  as  evidence  against 
the  plaintiff:  Dodds  v.  Tuke,  25  Ch.  D.  617. 

A  notice  to  admit  must  be  given  a  reasonable  time  before  trial: 
Tynn  v.  Billingsley,  3  Dowl.  810;  Gary  v.  Cumberland,  1  P.  R.  140, 
and  holds  good  upon  a  subsequent  trial:  Day,  C.  L.  P.  Act,  3rd  ed., 
103;  Wilson  v.  Baird,  19  C.  P.  98. 

A  notice  to  admit  may  be  given,  in  repsect  of  a  document  not 
in  the  possession  or  under  the  control  of  the  party:  Rutter  v.  Chapman, 
8  M.  &  W.  388;  Conger  v.  McKechnie,  1  C.  L.  Cham.  220;  or  a  for- 
eign judgment:  Smith  v.  Bird,  3  Dowl.  641;  or  documents,  the  validity 
of  which  is  directly  in  issue:  Spencer  v.  Barough,  9  M.  &  W.  425. 

For  notices  which  may  be  given  to  enable  secondary  evidence  to  be 
given  of  wills,  registered  instruments,  telegraphic  messages,  letters, 
etc.,  see  R.  S.  O.  c.  73,  ss.  41  to  51. 

Sec.  63  of  R.  S.  O.  c.  136,  does  not  enable  a  party  to  use  as 
evidence  a  certified  copy  of  a  registered  probate:  Barber  v.  McKay,  17 
Ont.  562;  19  Ont.  50. 


It  shall  be  sufficient  if  written  admissions  are 
signed  by  the  solicitor  of  the  party  by  whom  or  on  whose  signed  by 
behalf,  they  purport  to  be  made.     Con.  Eule  619. 

Not  similar  to  the  Eng.  R.  1875,  O.  32,  r.  4,  which  was  the  same 
as  The  C.  L.  P.  Act  (R.  S.  O.  1877,  c.  50),  sec.  173.  The  Eng.  (1883) 
Rs.  374,  377,  extend  to  admissions  of  facts,  and  require  an  affidavit 
of  the  solicitor  or  his  clerk  as  to  the  signature  to  the  admissions.  The 
Chancery  Practice  in  Ontario  was  to  dispense  with  an  affidavit,  and 
the  present  Rule  adopts  that  practice. 

The  mere  fact  that  documents  are  admitted  in  admissions  signed 
by  the  solicitor,  will  not  make  them  evidence  unless  put  in  at  the 
trial:  Watson  v.  Rodwell,  11  Ch.  D.  150;  and  the  admission  of  a  copy 
does  not  entitle  the  plaintiff  to  put  in  the  copy  without  first  account- 
ing for  the  original:  Sharpe  v.  Lanibe,  11  A.  &  E.  805.  The  admission 
when  made  is  conclusive:  Langley  v.  E.  of  Oxford,  1  M.  &  W.  508. 
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1.  GENERAL  KULES. 

With  respect  to  the  trials  of  actions,  there  are  important  differ- 
ences between  the  provisions  of  the  English  Judicature  Acts  and 
Rules,  and  the  provisions  of  the  Ontario  Act  and  Rules.  The  latter 
preserve  very  nearly  the  modes  of  trial  in  use  in  this  Province,  under 
The  Administration  of  Justice  Acts,  and  otherwise.  By  the  Englisfi 
Rules  the  trial  of  an  action  may  be  in  any  one  of  the  following 
modes,  viz.,  before  a  Judge  or  Judges  sitting  alone;  or  before  a 
Judge  sitting  with  assessors;  or  before  a  Judge  and  jury;  or  before 
an  official  or  special  referee  with  assessors;  or  before  such  referee 
without  assessors;  and  the  party  giving  notice  of  trial  may  (subject 
to  certain  conditions  and  provisions),  choose  any  one  of  these  modes 
of  trial.  If  he  chooses  any  mode  other  than  a  jury,  the  party  served 
with  the  notice  may  require  the  trial  to  be  by  jury;  but  a  Judge 
has  power  to  order  the  trial  without  a  jury,  of  any  question  or  issue 
which  might  before  the  Act  have  been,  without  consent,  tried  without 
a  jury;  in  other  words,  of  any  case  which,  before  the  Act,  would 
properly  have  been  brought  only  in  the  Court  of  Chancery.  Th« 
Judge  has  also  power,  where  neither  party  requires  a  trial  by  a 
jury,  to  order  the  trial  in  any  other  mode  than  that  of  which  notice 
has  been  given. 

In  this  Province,  sections  102-110  of  the  Act  regulate  the  mode  of 
trial.  See  the  notes  to  those  sections,  supra,  pp.  139-145. 

Both  the  English  Rules,  and  R.  S.  O.  c.  62,  ss.  28,  29,  provide  for 
a  trial  before  referees  in  certain  cases,  at  the  instance  of  the  Court 
or  a  Judge,  and  provide  also  for  the  Court  or  a  Judge  ordering  tEe 
different  questions  of  fact  arising  in  an  action  to  be  tried  by  different 
modes;  or  one  or  more  questions  of  fact  to  be  tried  before  the  others: 
see  Rules  531  and  648  and  notes. 

529. — (1)  Subject  to  any  special  statutory  provisions 
the  place  of  trial  of  an  action  shall  be  regulated  as  follows: 

(a)  The  plaintiff  shall,  in  his  statement  of  claim,  name 
the  county  town  at  which  he  proposes  that  the  action  shall 
be  tried. 
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(b)  Where  the  cause  of  action  arose  and  the  parties  re-  Rule  629. 
side  in  the  same  county  the  place  so  to  be  named  shall  be  / 

the  county  town  of  that  county. 

(c)  Where  the  action  is  for,  or  includes  a  claim  for,  the/1' 

recovery  of  land,  the  place  to  be  so  named  shall  be  ike     I  £  /' /\.  JLM 

county  town  of  the  county  in  which  the  land  is  situate. 

(d)  The  action  shall  be  tried  at  the  place  so  named  un- 
less otherwise  ordered  by  the  Court  or  a  Judge  upon  the 
application  of  either  party. 

(2)  Any  such  order  of  the  Court  or  a^  Judge  shall  be 
subject  to  appeal  in  the  same  manner  as  other  orders  of  the 
Court  or  a  Judge.  See  58  Y.  c.  12,  s.  115.  Kules  of  1 
Jan.,  1896,  1463. 

The  Eng.  (1883)    R.  425   is  different. 

The  Ont.  J.  A.  Rule  254  and  Con.  Rule  653  of  1888  began:  "  There 
shall  be  no  local  venue  for  the  trial  of  any  actions  (except  an  action 
of  ejectment)."  "  Local  venue  "  having  thus  been  abolished  those 
words  are  not  continued  in  the  present  Rule.  Under  the  Eng.  R. 
similar  to  the  former  Con.  Rule  653,  it  was  held  that  no  new  juris- 
diction was  conferred,  and  that,  therefore,  actions  for  damages  for 
trespass  to  lands  out  of  the  jurisdiction  could  not  be  maintained: 
British  S.  African  v.  Companhia  Mocambique,  1893,  A.  C.  602;  and  see 
Brereton  v.  Canadian  Pacific  Ry.  Co.,  29  Ont.  57. 

An  action  to  cancel  a  lease  of  a  mining  location,  and  to  recover 
possession  of  the  location,  and  to  restrain  the  defendant  from  entering 
thereon,  was  held  not  te  be  an  "  action  of  ejectment "  within  the 
former  Con.  Rule:  Kendell  v.  Ernst,  16  P.  R.  167. 

Subject  to     *     *     *     Statutory  Provisions. — The  exception  is  Special 
new,   and    preserves    the    provisions     under  particular   statutes   bystatutory 
which  certain  kinds  of  actions  are  directed  to  be  tried  in  some  parti- 
cular place.     Previously  it  was  held  that  the  effect  of  the  Jud.  Act 
and  original  J.  A.  Rule  254  was  to  abolish  all  local  venues  as  well 
those   made   so  by  any    Provincial   Statute,    as    by   Common   Law, 
except  in  actions  of  ejectment:  Legacy  v.  Pitcher,  10  Ont.  620;  but 
venues  fixed  by  Dominion  Acts  were  not  considered  to  be  affected: 
see  Goldsmith  v.  Walton,  9  P.  R.  10;  Aitcheson  v.  Mann,  16.,  253,  473. 

The  exception  contained  in  the  present  Rule  operates  in  favour  of 
local  venues  created  by  Dominion  Acts,  and  Provincial  Acts  con- 
tained in  the  Revised  Statutes,  1897,  or  Provincial  Acts  passed 
subsequently  thereto;  but  see  60  V.  c.  3,  s.  9.  See  also  Bwckley  v. 
Hull  Docks,  1893,  2  Q.  B.  93;  69  L.  T.  347;  Howard  v.  Herrimgton, 
20  Ont.  App.  175. 

""The    following    are    instances   of    actions    governed   by    Dominion 
Statutes  which  fix  the  venue: — actions  for  infn'ngprppnfg  r>f  p^^mta  «• 
under  R.   S.  C.  c.  61,  s.  30;  see  Goldsmith  v.   Walton,  9  P.   R.  10; 
Aitcheson  v.  Mann,  /&.,  253,  473;  actions  under  The  Customs  Act  (R.  " 
S.  C..  C.  32),  S.  147;  actions  for  nnything  rlrmp  in  tha  flUTninfgtjgtinn  of 

thejaiininal  law:  see  R.  S.  C.  c.  185,  s.  1;  c.  151,  s.  24. 
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Rule  529.  The  following  are  instances  of  actions  governed  by  Provincial 
Statutes  fixing  the  venue: — actions  against  Justices  of  the  Peace  for 
not  returning  convictions:  R.  S.  O.  c.  93,  s.  4;  or  against  Jyisjtio.fi:?  "t 
the  Peace  or  other  public  officers  for  anything  done  in  performance  of 
their  duty:  R.  S.  Q.  c.  88^  s.  15,  see  also  s.  19;  actions  of  replevin 
under  R.  S.  O.  c.  66,  s.  7:  Howard  v.  Herrington,  20  Ont.  App.  175; 
actions^  against  newspaper  fnr  libpl-  R.  S  O.  c.  6S7  s.  11;  actions  by 
a  person  confined  as  a  lunatic,  R.  S.  O.  c.  318,  s.  89;  actions  against 
the  Inspector  of  Prisons  and  Public  Charities  and  others  under  R. 
S.  O.  c.  321,  s.  28. 

County  Under  The  County  Court  Act   (R.    S.   O.   c.   55),   s.   36,   actions^fja: 

cases  recovery  of.  or  for  trespass  or  injury- ta^land,  brought  under  sec.  23 
(8),  are  to  be  brought  and  tried  in  the  county  where  the  land  is; 
partnership  or-tionp  under  sec.  23  (9)  in  the  county  where  the  part- 
nership had  or  has  its  principal  place  of  business;  H.yjl  j}oj;inn^  bv 
legatees  .under  sec.  23  (10)  in  the  county  where  letters  probate  or 
or  administration  have  issued,  or  where  the  deceased  resided  at  the 
time  of  his  death,  unless  by  consent  of  the  partfes,  or  unless  the 
place  of  trial  is  changed. 

Where  no  special  statutory  provision  as  to  the  place  of  trial 
applies,  this  Rule  prescribes  a  particular  place:  (1)  In  actions  for  or 
including  a  claim  for  recovery  of  land;  clause  (c).  (2)  In  actions  where 
the  cause  of  action  arose  and  the  parties  reside  in  the  same  county. 

1  In  other  cases  the  plaintiff  makes  choice  of  such  place  as  he  thinks  ^ 
fit,  jthougl^it  mustjKrtbe  vexatiously  chosen. 

Actions  for  in  actions  for  recovery  of  land  the  trial  must  prima  facie  take  place 
°f  *n  *ke  county  where  the  land  lies,  but  the  writ  may  issue  from  the 
proper  office  in  any  county:  Canada*  Permanent  L.  &  S.  Co.  v.  Foley, 
9  P.  R.  273;  so  also  an  action  for  assignment  of  dower,  which  is 
an  action  for  the  recovery  of  land:  McCultoch  v.  McOullocJi,  4  C. 
L  .T.  252. 

An  action  by  a  mortgagee  for  foreclosure,,  payment  and  possession, 
is  not  an  action  for  recovery  of  land  within  this  Rule,  and  the  venue 
therefore  need  not  be  in  the  county  where  the  lands  lie:  Seymour  v. 
De  Marsh,  11  P.  R.  472;  and  see  Kendell  v.  Ernst,  16  P.  R.  167. 

Former  Changing  Place  of  Trial. — In  Chancery  no  actions  were  local, 

practice.  ajj  were  transitory.  At  Common  Law  some  actions  were  local,  and 
some  transitory.  In  a  local  action  the  venue  had  to  be  laid  in  the 
county  in  which  the  cause  of  action  arose,  though  the  trial  might  be 
ordered  to  take  place  elsewhere.  In  a  transitory  action  the  plaintiff 
might  lay  his  venue  wrhere  he  pleased,  subject  to  the  power  of  the 
Court  or  a  Judge  to  order  it  to  be  changed.  The  practice  as  to 
changing  the  venue  was,  that  either  party  might  apply  for  an  order 
for  that  purpose.  The  plaintiff,  if  the  application  was  his,  had  to 
show  reasonable  ground  for  the  change,  and  if  the  application  was1 
the  defendant's,  the  defendant  had  to  show  distinctly  a  prepond- 
erance of  convenience  in  favour  of  trying  where  he  proposed,  instead 
of  where  the  venue  was  laid:  Ohurch  v.  Barnett,  L.  R.  6  C.  P.  lift. 

Now,  the  Court  or  a  Judge  may  change  the  place  of  trial  on 
motion  for  that  purpose:  clause  (•$),  in  all  cases  not  governed  by 
special  statute,  including  actions  for  recovery  of  land:  see  C.  P.  Ry.  v. 
Manion,  11  P.  R.  247,  and  actions  within  clause  (6). 

Under  the  present  Rule  (which  re-states  without  altering  in  effect 
the  practice  existing  at  the  time  of  its  being  passed)  on  a  motion  to 
change  the  place  of  trial,  while  the  matter  is  largely  in  the  discretion 
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of  the  Court  or  Judge,  and  one  question  is  where  can  the  action  most  Rule  529. 
conveniently  be  tried:  see  Qreey  v.  Siddall,  12  P.  R.  557;  Taylor  v. 
Grant,  9  C.  L.  T.  140;  it  is  now  settled  by  two  decisions  of  Divisional 
Courts  that  the  discretion  is  to  be  exercised  subject  to  two  restric- 
tions, viz.:— 

(1)  The  plaintiff  has  a  right  to  select  the  place  of  trial,  a  right 
which  is  not  lightly  to  be  interfered  with  where  the  place  has  not 
been  vexatiously  chosen;  and 

(2)  The  onus  is  upon  the  defendant  to  shew  that  the  preponderance 
of  convenience  is  against  the  place  selected:  Standard  Drain  Pipe  Co. 
v.  Fort  William,  16  P.  R.  404;  Halliday  v.  Stanloy,  Ib.,  493;  see  also 
Noad    v.  Noad,  6    P.    R.  48;    Plum    v.  Normanton,  W.  N.  1876,  105; 
Wood  v.  Kay,    W.   N.  1879,   200  Schroder  v.  Myers,  34   W.   R.  261; 
Green  v.  Bennett,  32  W.  R.  848;  50  L.  T.  706;  Bridcut  v.  Duncan,  1 
Times,  514;  Walton  v.  Wideman,  10  P.  R.  228;  Ross  v.  C.  P.  Ry.  Co., 
12  P.  R.  220;  Nicholson  v.  Linton,  Ib.,  223;  Madigan  v.  Ferland,  17  P. 
R.  124.     This  was  in  effect  the  practice  in  Chancery  formerly:  Noad 
v.  Noad,  6  P.  R.  48;  Bridcut  v.  Duncan,  7  Times,  514. 

There  has  not  been  unanimity  amongst  the  Judges  in  this  Province 
as  to  the  weight  to  be  given  to  the  place  where  the  cause  of  action 
arose,  in  determining  the  place  which  is  most  convenient.  This  had 
formerly  little  weight  in  Chancery:  Noad  v.  Noad,  supra;  but  was  an 
important  element  at  Common  Law:  Harper  v.  Smith,  6  P.  R.  9; 
Gilmour  v.  Strickland,  6  P.  R.  254;  Phippen  v.  McLeod,  7  P.  R.  377. 
The  reported  cases,  and  the  opinions  of  the  majority  of  the  Judges, 
are  in  favour  of  adopting  the  former  Chancery  practice,  and  of  deter- 
mining the  convenience  by  a  consideration  of  the  expense  and  the 
witnesses'  facilities  of  travelling:  see  cases  supra,  and  Davis  v. 
Murray,  9  P.  R.  222;  Robertson  v.  Daganeau,  3  C.  L.  T.  266;  Walton  v. 
Wideman,  10  P.  R.  228;  Slater  v.  Purvis.  10  P.  R.  604;  Ross  v.  C. 
P.  Ry.  Co.,  Nicholson  v.  Linton,  supra;  Taylor  v.  Grant,  9  C.  L.  T.  140; 
Odell  v.  Mulholland,  14  P.  R.  180;  Berlin  Piano  Co.  v.  Truaisch,  15 
P.  R.  68;  Brethour  v.  Brooke,  15  P.  R.  205. 

"  The  facts  in  each  case  must  be  considered,  but  it  is  a  safe  general 
rule  that  the  venue  will  not  be  changed  unless  the  defendant  shews 
that  some  serious  injury  and  injustice  to  his  cause  will  arise  by  try- 
ing it  where  the  plaintiff  proposes  to  have  it  tried":  per  Boyd,  C., 
in  Doicie  v.  Partlo,  15  P.  R.  314. 

The  fact  that  a  view  by  the  jury  might  be  necessary  is  a  circum- 
stance to  be  considered:  Odell  v.  Mulholland,  14  P.  R.  180;  see  also 
Jenkins  v.  Bushby,  1891,  1  Ch.  484;  see  1891,  2  Ch.  551. 

The  Court  or  Judge  will  not  enter  into  an  inquiry  as  to  the  personal 
inconvenience  of  witnesses:  Standard,  etc.,  v.  Fort  William,  16  P.  R. 
404;  and  it  is  impossible,  as  a  general  rule,  to  enter  into  the  investi- 
gation whether  one  class  of  witnesses  will  be  more  injured  than 
another,  by  absence  from  home:  Noad  v.  Noad,  and  Davis  v.  Murray, 
smpra;  Berlin  Piano  Co.  v.  Truaisch,  15  P.  R.  68;  except  in  the  case 
of  a  public  officer:  Fisken  v.  Smith,  2  Chy.  Ch.  49;  Fogg  v.  Fogg,  12 
P.  R.  249. 

.The  preponderaji(y  of  rpr|vpnipnpf»  fp  be  shewn  by  the  defendant 
must  be  considerable.  A  change  will  not  be  made  on  account  of  a 
trifling  difference  m  expense:  see  Peer  v.  N.  W.  Transportation  Co., 
14  P.  R.  381;  Stewart  v.  Johnstone,  4  TJ.  C.  L.  J.  21;  Mooney  v. 
Mooney,  6  P.  R.  267;  and  Walton  v.  Wideman,  and  other  cases  supra, 
especially  if  the  plaintiff  undertakes  to  pay  the  difference  in  expense: 
see  Brigham  v.  McKenzie,  10  P.  R.  406. 
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Rule  529.  But  difference  of  expense  is  of  more  importance  in  an  alimony 
action,  as  the  defendant  has  to  bear  in  any  event  all  the  disburse- 
ments: Fogg  v.  Fogg,  12  P.  R.  249. 

Where  the  parties  reside  in  the  county  in  which 'the  cause  of  action 
arose  and  the  venue  is  laid,  a  very  strong  case  will  have  to  be  made" 
out  to  obtain  a  change:  see  Pollard  v.  Wright,  16  P.  R.  505;  Servos 
v.  Servos,  11  P.  R.  135. 

The  fact  that  a  change  will  delay  the  trial  considerably  is  a  circum- 
stance to  be  considered:  Servos  v.  Servos,  supra. 

A  direction  to  the  parties  to  disclose  the  names  and  evidence  of 
the  witnesses  in  order  to  consider  whether  the  witnesses  are  material 
is  not  proper:  Arpin  v.  Guinane,  12  P.  R.  364. 

Where  the  plaintiffs  resided  at  Montreal,  and  the  defendants' 
officers  at  Picton,  and  the  plaintiffs  had  some  witnesses  resident  at 
Toronto,  the  place  of  trial  was  changed  from  Ottawa  to  Toronto: 
Cooper  v.  Central  Ontario  Ry.  Co.,  4  Ont.  280. 

Where  owing  to  conflicting  affidavits  it  is  impossible  to  decide  wliicfi 
would  be  the  most  convenient  place  of  trial,  the  Court  may  decline 
to  interfere,  leaving  it  to  the  trial  Judge  to  apportion  the  cqsts  as 
may  be  proper  if  it  shall  appear  that  the  wrong  place  has  been 
selected:  McArthur  v.  Michigan  Central,  15  P.  R.  77,  as  explained  in 
Brethour  v.  Brooke,  15  P.  R.  205;  and  see  Roberts  v.  Jones,  1891,  2 
Q.  B.  194. 

Delay  in  applying  may,  apart  from  all  other  considerations,  be 
sufficient  to  justify  the  dismissal  of  a  motion  to  change  the  venue;  as 
where  the  action  is  just  about  to  be  tried,  and  application  might 
sooner  have  been  made:  Philips  v.  Beall,  26  Ch.  D.  621;  32  W. 
R.  665. 

An  application  is  not  necessarily  premature  because  issue  is  not 
joined,  if  the  issues  can  be  determined  from  the  pleadings:  Powell  \. 
Coll,  29  Ch.  D.  488-9. 

Semlle,  this  Rule  does  not  give  a  Judge  a  right  to  interfere  with  the 
procedure  in  the  action  (e.g.,  to  change  the  venue  of  his  own  motion), 
except  at  the  instance  of  a  party:  Bull  v.  North  BritisJi,  etc.,  Co.,  11 
P.  R.  83.  Such  motions  should  not  be  made  at  the  Assizes;  it  is  too 
late  then  to  consider  the  balance  of  convenience  as  the  parties  have 
to  be  prepared  for  trial:  Sarnia  Agricultural  Implement  Co.  v.  Perdue, 
11  P  R.  224. 

Cb^n8.e  on»     rpb.e  plaintiff,  having  named  a  place  of  trial,  cannot  change  his  mind 

motion    S  I  and  name  a  new  one  by  amendment  of  the  statement  of  claim  under 

Rule  300:  Bull  v.  North  British^etc..  Co.,  10  P.  R.  622.    As  to  whether 

the  omission  to  name  a  place  of  trial  in  the  statement  of  claim  can 

be  supplied  by  amendment,  see  note  to  Rule  300,  p.  489. 

The  place  of  trial  may  be  changed  in  actions  to  recover  land  as  well 
as  in  other  cases:  clause  (d),  .see  C.  P.  Ry.  Co.  v.  Manion,  11  P.  R.  247. 

In  the  cases  mentioned  in  clauses  (6)  and  (c)  of  the  Rule,  viz., 
actions  where  the  cause  of  action  arose  and  the  parties  reside  in  the 
same  county,  and  actions  for  recovery  of  land,  the  plaintiff  is  obliged 
to  name  a  particular  place,  whether  the  most  convenient  or  not.  In 
such  case  the  plaintiff  may  nevertheless  move  like"  the  defendant  to 
have  the  place  changed,  the  onus  will  be  upon  the  applicant  of  shew- 
ing a  preponderance  of  convenience  in  favour  of  the  change  pro- 
posed. 
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In  the  cases  where  the  plaintiff  has  the  right  of  selection,  he  cannot  Rule  529. 
have  the  place  selected  by  him  changed,  if  the  defendant  objects, 
except  upon  shewing  some  cogent  reason.  If  the  place  chosen  by 
him  is  manifestly  an  improper  one,  he  may  be  ordered  to  pay  the 
costs  of  the  motion  to  change:  Martin  v.  Ross,  6  P.  R.  264.  The 
plaintiff  may  probably,  however,  as  formerly,  obtain  a  change  to 
hasten  the  trial  where  he  is  in  danger  of  losing  his  debt,  particularly 
if  by  some  unforeseen  circumstance  he  has  been  prevented  from 
going  to  trial  at  the  place  originally  named  by  Him:  see  Lucus  v. 
Taylor,  4  P.  R.  99;  Mercer  v.  Vogt,  3  P.  R.  94;  James  v.  James,  3  Chy. 
Ch.  58;  McDonoll  v.  Prov.  Ins.  Co.,  5  U.  C.  L.  J.  186  (where  the  Judge 
appointed  to  take  the  Assizes  refused  to  try  the  case,  being  interested 
in  the  defendant  company). 

On  other  extraordinary  grounds  the  place  of  trial  may  be  changed.  On  ground 
For  instance,  the  existence  of  circumstances  which  may   render  it™?^*^^. 
impossible  to  have  a  fair  trial,  such  as  political  excitement:  Roche  v.  uotbehad 
Patrick,   5  P.    R.  210;  the  interests  of  the  localify  being   involved:  etc. 
Municipal  Council  of  Ontario  v.  Cumderland,  3  U.  C.  L.  J.   11;  or  its 
prejudices  or  sympathies  enlisted  on  one  side  so  as  to  render  a  fair 
trial  impossible:  McDonagh  v.  Prov.  Ins.  Co.,  2  C.  L.  J.  104;  Blackburn 
v.   Cameron,   5  P.    R.  341;  see  also  Davis  v.  Murray,   9  P.  R.   229; 
Shafto  v.'  Bolckow,  35  W.  R.  686;  57  L.  T.  17;  Grossham  v.  Leach,  32 
L.  T.  665;  Shroder  v.  Myers,  34  W.  R.  261;  Queen  v.  Applely,  13  C. 
L.  T.  375;  linger  v.  Brennan,  14  P.  R.  294. 

Qucere,  whether  the  pendency  of  other  similar  suits,  and  the  fact 
that  a  large  number  of  persons  are  interested  in  the  county  in  the 
matters  involved,  and  that  in  the  opinion  of  a  number  of  residents  a 
fair  trial  cannot  be  had,  will  be  sufficient:  see  Ab&ll  v.  Leadley,  Aoell 
v.  Kirk,  2  C.  L.  T.  555,  557;  see  also  Moor  v.  Boyd,  3  P.  R,  374; 
Unger  v.  Brennan,  14  P.  R.  294.  See  also  where  the  Sheriff  is  a 
party:  Brannen  v.  Jarvis,  8  P.  R.  322;  or  the  County  Judge,  Anon., 
4  P.  I*.  310. 

The  place  of  trial  was  changed  in  a  collision  suit  in  the  Maritime 
Court,  on  the  sole  ground  that  the  local  Judge  would  be  in  a  better 
position  to  try  the  case  from  his  practical  or  easily  obtainable  know- 
ledge of  tlie  locality  in  which  the  collision  occurred:  The  Wiarton 
Belle,  2  C.  L.  T.  360. 

Appeals. — The  discretion  of  the  Court  or  Judge,  exercised  on  a 
motion  to  change  the  place  of  trial,  is  an  appealable  discretion: 
Philips  v.  Beall,  26  Ch.  D.  621;  32  W.  R.  660;  and  though  a  Judge  in 
Chambers  may,  perhaps,  freely  review  the  decision  of  a  subordinate 
judicial  officer  in  Chambers,  the  discretion  of  a  Judge  in  Chambers, 
unless  a  clearly  mistaken  view  has  been  taken  by  him,  will  not  be 
interfered  with  by  a  Divisional  Court,  even  though  the  Court  think 
the  discretion  might  have  been  exercised  differently:  per  Meredith, 
C.J.,  in  Standard,  etc.,  v.  Fort  William,  16  P.  R.  at  p.  406-7,  citing 
The  Assyrian,  4  Times,  694;  see  also  Benyon  v.  Larabe,  6  Times,  146; 
Soloy  v.  Lage,  12  Times,  191. 

An  order  in  Chambers  affirmed  by  a  Judge  and  the  Divisional 
Court  will  not  be  interfered  with,  though  the  Court  of  Appeal  should 
not  be  satisfied  that  there  is  a  preponderance  of  convenience  in  trying 
the  case  at  the  place  named  in  the  order:  Peer  v.  N.  W.  Transportation 
Co.,  14  P.  R.  381. 


Changing  Place  of  Reference  tinder  a  Judgment. — A  refer- Changing 
ence  to  a  Master  is  prima  facie  to  the  Master  at  the  place  where  the  Place  ° 
proceedings  were  instituted:  Macara  v.  Owynne,  3  Gr.  310;  McNab  r. re 
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Rule  530.  Mclnnis,  4  Chy.  Ch.  53;  but  the  place  is  subject  to  be  changed,  upon 
motion,  applying  the  same  principles  as  in  the  case  of  the  place  of 
trial:  see  Jackson  v.  Hwrriman,  9  C.  L.  J.  29;  McNab  v.  Mclnnis, 
supra.  The  policy  of  The  Judicature  Act  in  decentralizing  business 
introduces  a  further  element,  and  as  far  as  possible,  local  matters 
are  to  be  sent  to  the  local  Masters;  a  reference  was  therefore  changed 
and  sent  to  the  Master  of  the  county  in  which  a  partnership  business 
in  question  was  carried  on:  Aitken  v.  Wilson,  9  P.  R.  75. 

A  reference  was  also  changed  where  it  became  necessary  to  add  as 

a  party  the  Master  before  whom  the  matter  was  pending:  Weldon  v. 

Templeton,  1  Chy.  Ch.  360;  and  where  the  Master's  illness  unfitted 

him  from  attending  to  business:  Re  Kirkpatrick,  18  C.  L.  J.  121;  '2 

1      C.  L.  T.  204. 

In  administration  matters,  however,  the  reference  should  prima 
facie  be  to  the  place  where  the  person  whose  estate  is  to  be  admin- 
istered resided:  Rule  947  is  in  such  matters  applicable,  not  Maca>ra 
v.  Qwynne,  3  Gr.  310:  Thompson  v.  Fairbairn,  10  P.  R.  533.  See  also 
notes  preceding  Rule  654. 

Notice  of         53O.   After  the  close  of  the  pleadings  either  party  may 

trial.  .  .  /.       .    -,  T>    i      />-  i 

give  notice  oi  trial.     Con.  Kule  6o4. 

The  Eng.  (1883)  Rs.  435  and  436,  permit  the  plaintiff  to  give 
notice  of  trial  with  his  reply  though  it  does  not  close  the  pleadings: 
Asquith  v.  Molincaux,  49  L.  J.  Q.  B.  800;  but  he  may  not  enter  the 
case  till  the  pleadings  are  closed:  Metropolitan  Inner  Circle  Ry.  v. 
Metropolitan  Ry.  Co.,  5  Ex.  D.  126;  and  they  do  not  permit  the  de- 
fendant to  give  notice  of  trial,  until  the  plaintiff  has  failed  to  d<.  BO 
for  six  weeks  after  the  close  of  the  pleadings,  or  such  extended 
time  as  the  Court  or  Judge  may  allow.  The  Ontario  Rule  supra,  is 
in  accordance  with  the  former  Chancery  practice  under  Chy.  O.  161. 

Close  of  Pleadings.— See  notes  to  Rules  262  and  433. 

As  to  when  the  pleadings  are  closed,  see  Hare  v.  Cawthrope,  11  P. 
R.  353;  Malcolm  v.  Race,  16  P.  R.  330;  and  the  notes  to  Rules  262, 
256.  Notice  of  trial  given  before  the  pleadings  are  closed  within  the 
meaning  of  Rule  262,  is  irregular:  Schneider  v.  Proctor,  9  P.  R.  11; 
Robinson  v.  Caldwell,  1893,  1  Q.  B.  519;  68  L.  T.  218. 

Where  an  overdue  defence  was  filed  on  the  last  day  for  giving 
notice  of  trial,  and  a  joinder  of  issue  and  jury  notice  were  filed  on 
the  same  day,  but  after  the  filing  of  the  defence,  the  service  of 
notice  of  trial  with  the  joinder  of  issue  and  jury  notice  on  the  same 
day,  but  before  the  filing  of  the  defence,  was  held  to  be  regular: 
Brodertck  v.  Broatch,  12  P.  R.  561;  but  service  of  notice  of  trial  and 
jury  notice  before  the  filing  or  delivery  of  defence'  on  the  last  day, 
defendant  being  in  no  default  is  irregular:  Mcllroy  v.  Mcllroy,  14  P.  R. 
264;  followed  in  Hermann  v.  Mandarin,  etc.,  Co.,  18  P.  R.  34,  in  prefer- 
ence to  Broderick  v.  Broatch,  supra,  and  the  issuing  of  an  order  to  pro- 
duce at  the  time  defence  was  delivered  was  held  not  to  waive 
irregularity  in  the  notice  of  trial:  76. 

Where  no  reply  is  delivered  the  plaintiff  cannot  give  notice  of  trial 
until  the  lapse  of  21  days  from  the  delivery  of  the  defence:  Robinson 
v.  CaldtceU.  supra.  Where  the  reply  is  something  more  than  a 
joinder  of  issue,  the  notice  of  trial  cannot  be  given  until  after  the 
expiration  of  4  days  (see  Rule  258),  and  a  notice  served  on  the  4th 
day  after  3  p.m.  is  premature:  Piper  v.  Benjamin,  17  P.  R.  267. 
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Notice  of  trial  given  prematurely  is  a  voidable  proceeding,  and  Rule  531, 
where  a  motion  to  set  aside  such  a  notice  was  adjourned  till  the  trial, 
and  was  dismissed  by  the  Judge  at  the  trial,  who  proceeded  with  the 
trial  in  the  absence  of  the  defendant,  it  was  held  that  a  motion  by 
way  of  appeal  against  the  decision  of  the  Judge  on  the  motion,  and 
also  to  set  aside  the  judgment,  might  properly  be  made  to  the  Divis- 
ional Court:  Campau  v.  Randall,  17  P.  R.  525. 

Notice  of  Trial.—  Forms  of  the  notice  are  given  in  the  App. 
Forms  Nos.  65,  66:  see  Rules  538,  542. 

Where  notice  of  trial  did  not  state  the  place  where  the  trial  was  to 
take  place,  a  motion  to  set  aside  the  notice  was  refused  in  the 
absence  of  an  affidavit  stating  that  the  party  moving  was  thereby 
misled:  O'Brien  v.  Wells,  20  C.  L.  J.  369. 

The  notice  may  be  given  in  non-jury  cases  for  either  the  jury  or 
non-jury  sittings  at  the  place  named  for  trial:  see  Rule  538  (e),  except 
in  Toronto  cases,  as  to  which  see  Rule  542. 

"  Either  Party."  —  Any  one  of  the  parties  plaintiffs,  or  defendants, 
may  give  notice  of  trial:  Tinning  v.  G.  T.  Ry.,  11  P.  R.  438,  and  if 
one  of  "several  defendants  does  so  he  should  serve  his  co-defendants 
as  well  as  the  plaintiff:  McLean  v.  Thompson,  9  P.  R.  553.  If  some 
of  the  defendants  have  not  appeared,  and  it  is  necessary,  or  desired,  to 
give  them  notice  of  motion  for  judgment,  such  notice  should  be  for  the 
same  time  and  place  as  the  notice  of  trial:  McOill  v.  McDonell,  14  1  . 
R.  483;  but  see  now  Rules  573,  586. 

Where  the  plaintiff  served  an  insufficient  notice  of  trial  on  de- 
fendants and  third  parties,  and  it  was  set  aside  on  defendant's 
motion,  it  was  held  that  it  was  the  plaintiff's  and  not  the  defendant's 
duty  to  notify  the  third  parties  that  the  trial  could  not  proceed  on 
the  notice,  and  third  parties  appearing  at  the  trial  were  held  entitled 
to  costs  of  the  day  from  plaintiff:  Knight  v.  Ridgetown,  14  P.  R.  81. 

Where  the  defendant  exercises  the  power  conferred  by  this  Rule, 
and  gives  a  regular  notice  for  the  sittings  next  approaching,  the 
plaintiff  cannot  interfere  with  defendant's  right,  by  giving  notice  for 
more  distant  sittings:  Shaw  v.  Crawford,  13  P.  R.  219;  McGill  v.  Mc- 
Donell, 14  P.  R.  483;  see  also  Hogaboom  v.  Lunt,  14  P.  R.  480. 

Failure  to  give  Notice  of  Trial.—  The  plaintiff  (in  actions 
other  than  non-jury  actions  in  the  County  of  York)  is  liable  to  have 
his  action  dismissed  for  want  of  prosecution  if  he  fails  to  give  notice 
of  trial,  where  the  pleadings  have  been  closed  six  weeks  before  the 
commencement  of  any  sittings  for  which  he  might  give  notice:  Rule 
433. 

As  to  non-jury  actions  in  the  County  of  York:  see  Rule  434. 

Where  a  case  is  to  be  tried  without  a  jury,  the  plaintiff  (notwith- 
standing Rule  538  e)  will  not  be  in  default  under  Rule  433  by  reason 
of  his  not  giving  notice  for  a  sittings  for  which  he  might  have  given 
notice,  if  it  is  not  the  non-jury  sittings:  Leyburn  v.  Kn&ke,  17  P. 
R.  410. 


531.   Subject  to  the  provisions  of  The  Judicature  Ad, 
1895,  and  of  these  Rules,  the  Court  or  a  Judsre  may  order  questions 
that  different  questions  of  fact  be  tried  by  different  modes,  modes!" 
or  that  one  or  more  questions  of  fact  be  tried  before  the 
others,  and  may  appoint  the  place  or  places  for  trial.     Con. 
Rule  655. 
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Rule  531.        Same  substantially  as  the  Eng.  (1883)    R.  432. 

Rule  373  enables  the  Court  to  direct  a  preliminary  point  of  law,  to 
be  decided  which  may  prevent  the  necessity  for  trial  of  issues  of  fact. 

Rule  259  contains  provision  of  a  similar  kind  for  enabling  a  point  ot 
law  to  be  raised  in  the  pleadings  and  to  be  decided  at  the  same  time 
as  issues  of  fact,  or  at  a  different  time. 

The  present  Rule  enables  the  Court  to  direct  one  or  more  issues  of 
f not,  whioh  ma v  decide  the  case.  T  ?rs :  see 

Simson  v.  New  Brunswick,  etc.,  Co.,  5  Times,  148;  but  it  is  to  be  read 
in  connection  with  sec.  57  (12)  of  the  Act  which  provides  that  multi- 
plicity of  proceedings  is  to  be  avoided:  Village  of  Fort  Erie  v.  Fort  Erie 
Ferry  Ry.  Co.,  13  P.  R.  444. 

An  order  for  the  trial  of  a  point  of  law  first  was  made  in  Corpora- 
tion of  Preston  v.  Fullwood,  80  L.  T.  Jour.  41.  See  also  Irwin  v. 
Sperry,  11  P.  R.  229;  Smith  v.  Hargrove,  16  Q.  B.  D.  183;  Temperance 
Colonization  Society  v.  Evans,  12  P.  R.  48,  380;  Elmore  v.  Pirrie,  57 
L.  T.  333;  London  C.  &  D.  v.  8.  E.  Ry.,  53  L.  T.  109.  See  also 
Graham  v.  Temperance,  etc.,  Ass.  Co.  of  N.  A.,  16  P.  R.  536,  in  note 
to  Rule  467. 

Where  a  preliminary  point  of  law  is  ordered  to  be  tried  first,  the 
trial  of  the  issues  of  fact  will  not  take  place  until  after  the  final 
determination  of  the  preliminary  point:  Owners,  etc.,  Maori  King,  v. 
Hughes,  73  L.  T,  141.  See,  however,  notes  to  Rule  259. 

A  separation  of  the  issues  may  be  made  at  the  trial,  and  one  issue 
may  be  left  to  the  jury  and  another  disposed  of  by  the  Judge:  ~Batet 
v.  O.  T.  Ry.,  22  Ont.  App.  504;  Johnson  v.  G.  T.  R..  25  Ont.  64;  21 
Ont.  App.  408;  and  his  discretion  will  not  be  interfered  with  on 
appeal  unless  he  acted  on  a  mistaken  view  of  the  law:  !&.,  and  see 
Re  Martin,  Hunt  v.  Chambers,  20  Ch.  D.  365. 

In  The  Emma  Silver  Mining  Co.  v.  Grant,  11  Ch.  D.  918,  Jessel,  M.R., 
said  (p.  930),  that  a  "  case  to  be  brought  within  this  Rule  ought  to  be 
one  of  simple  issues.  I  do  not  think  it  is  convenient  to  travel 
through  a  long  record,  and  to  get  a  number  of  complicated  issues, 
and  except  them,  so  to  say,  from  the  pleadings."  He  explained"  in 
what  cases  the  Rule  had  theretofore  been  acted  upon.  All  had  been 
cases  in  which  the  application  was  by  the  defendant.  He  said  at 
page  926:— 

"  The  first  case  that  came  before  me  was  a  case  in  which  a  lady 
alleged  that  she  was  the  legitimate  child  of  somebody,  and  that  as 
such  she  was  entitled  to  take  some  very  long  and  expensive  and  intri- 
cate accounts  against  some  trustees.  The  trustees  showed  by  affi- 
davit that  the  lady  was  born  before  the  marriage  of  her  parents, 
and  that  there  were  very  strong  grounds  indeed  for  supposing  that 
she  was  not  a  legitimate  child  at  all.  I  thought  it  a  proper  case, 
inasmuch  as  the  expense  of  taking  the  accounts  would  have  been 
enormous,  and  the  whole  suit  would  have  ended  in  nothing  but  costs 
if  the  plaintiff  did  not  establish  her  legitimacy,  for  the  issue  of  legiti- 
macy or  illegitimacy  to  be  tried  first  under  this  Rule.  I  so  directed, 
and,  as  I  am  informed,  the  result  was  that  the  lady  did  not  succeed  in 
establishing  her  legitimacy,  and  there  was  an  end  of  the  action, 
which  was  exactly  what  I  anticipated. 

"  In  a  case  of  this  kind,  my  opinion  is,  that  the  Judge  must  have 
some  evidence  which  will  make  it  at  least  probable  that  the  issue  will 
put  an  end  to  the  action.  The  plaintiff  is  not  to  be  harassed  at  the 
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instance  of  the  defendant  by  a  series  of  trials,  each  trial  taking  issue  Rule  531. 
on  every  link  of  the  plaintiff's  case.    That  is  not  the  meaning  of  the 
Rule,  as  I  understand  it,  but  it  may  properly  be  applied  in  such  a 
case  as  that  I  have  stated,  where  the  Judge  has  serious  reason  to 
believe  that  the  trial  of  the  issue  will  put  an  end  to  the  action. 

"  I  have  had  a  case  in  which  the  plaintiff  alleged  a  very  long  title 
to,  and  claimed  an  estate.  He  alleged  himself  to  be  the  heir-at-law 
of  a  person  who  was  entitled  to  this  estate.  He  wanted  a  great  deal 
of  discovery,  and  the  possession  of  a  large  property.  The  defendant 
said  that  the  plaintiff  was  a  pauper,  that  it  was  a  mere  experimental 
action,  and  that  there  was  not  a  shadow  of  ground  for  his  claim.  In 
that  case  I  felt  no  hesitation  in  directing  an  issue  whether  the  man 
was  heir-at-law.  It  turned  out  that  he  was  not,  and  I  believe,  the 
case  was  abandoned  and  was  never  tried  at  all. 

"  There  was  a  third  case  I  remember  before  me  at  Chambers  (I 
only  give  these  instances  as  illustrations)  in  which  a  man  brought  an 
action  on  behalf  of  himself  and  all  other  tenants  of  a  manor  to 
restrain  the  inclosure  of  a  common.  The  defendant  said,  '  This  will 
be  a  very  expensive  action  to  try;  it  will  involve  the  customs  of  the 
manor  as  to  rights  of  common,'  and  that,  as  usual,  they  had  put  up  a 
man,  who  although  not  technically,  was  really  a  pauper,  to  sue  on 
behalf  of  himself  and  all  others,  the  only  result  of  which  action  could 
be  that  the  defendants,  if  successful,  would  have  to  pay  the  costs 
out  of  their  own  pockets.  They  alleged,  and  proved  by  affidavit,  that 
the  person  who  was  plaintiff,  and  who  said  he  was  tenant  of  the 
manor,  was  not  so,  and  that  his  name,  or  the  name  of  his  ancestors, 
had  never  appeared  on  the  court  rolls  of  the  manor.  The  only 
answer  that  I  could  get  from  the  plaintiff  was,  that  he  believed  that 
he  was  a  tenant,  but  he  could  not  show  how.  I  thought  before  the 
defendants  were  put  to  the  enormous  expense  of  a  trial  of  all  the 
issues,  it  was  right  to  put  the  plaintiff  to  the  proof  that  he  was  a 
tenant  at  the  time  when  the  action  was  brought 

"  The  defendant  has  of  course  a  right  to  shape  his  own  case  and  to 
say  to  the  plaintiff:  '  You  must  prove  every  part  ol*  your  case;  if  I 
can  put  my  finger  on  one  part  of  your  case  and  show  that  there  is  no 
foundation  for  it  whatever,  it  is  quite  wrong  to  subject  me  to  the 
whole  expense  of  a  protracted  investigation,  and  especially  when 
you,  the  plaintiff,  cannot  pay  the  costs  of  it." 

In  the  subsequent  case  of  Piercy  v.  Young,  15  Ch.  D.  474,  the 
learned  Judge  stated  that  the  Rule  was  intended  to  be  applied  in 
exceptional  cases  only;  that  the  object  of  the  Judicature  Act  was  to 
try  all  disputes  together,  and  that  it  was  considered  a  beneficial 
object.  "  Separate  trials  of  separate  issues  are  nearly  as  expensive 
as  separate  actions,  and  ought  certainly  not  to  be  encouraged,  and 
they  should  only  be  granted  on  special  grounds."  It  was  there  held 
that  a  defendant  in  a  partnership  who  had  set  up  by  counter-claim, 
an  agreement  by  the  plaintiff  for  sale  of  his  interest  in  the  partner- 
ship to  the  defendant  at  a  stated  price,  was  not  entitled  to  have  this 
issue  tried  before  the  plaintiff's  issues  in  the  action. 

Where  discovery  of  accounts  and  dealings  is  sought,  but  the  plain- 
tiff's right  to  the  account  is  disputed,  a  preliminary  trial  of  tfiat 
question  may  be  ordered:  Graham  v.  Temperance  and  Gen.  Life,  etc.,  16 
P.  R.  536. 

In  Tasmawian  Railway  \Company  v.  ClarJc,  W.  N.  1879,  106;  27 
W.  R.  677,  the  Court  refused  leave  to  try  the  liability  of  a  surety, 
before  that  of  the  principal;  and  the  Court  of  Appeal  declined'  to 
interfere  with  their  discretion. 
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Rules  Where  a  reference  would  be  ordered  by  the  Judge  as  to  a  qnes- 

532-534.      tion  of  account,  it  is  proper  that  the  question  of  liability  should  be 

tried  separately  from  the  question  to  be  so  referred:  Liverpool,  Brazil. 

etc.,  Navigation  v.  London  &  St.  Katherine,  etc.,  Co.,  \V.  N.  1875,  203; 

1  Charl.  Ch.  Ca.  121. 

In  Milissich  v.  Lloyds,  W.  N.  1875,  200,  an  action  for  libel,  an  appli- 
cation by  the  defendant  to  have  the  question  of  libel  tried  before  the 
question  of  damages  was  refused  by  Lush,  J.,  who  said:  "  I  do  not 
think  that  I  could  in  this  case  separate  the  question  of  damages  from 
the  question  of  fact  without  injury  to  the  plaintiff."  In  Dent  v. 
Sovereign  Life  Assurance  Co.,  27  W.  R.  379;  W.  X.  1879,  33.  The 
validity  of  a  life  policy  being  the  matter  in  dispute,  an  application  by 
the  plaintiff  that  the  issue,  whether  the  deceased  was  a  man  of  tem- 
perate or  intemperate  habits  should  be  tried  first,  was  refused  by 
V.-C.  Bacon,  who  said  that  "  this  particular  issue  could  not  be  so 
severed  from  the  rest  of  the  case  as  to  admit  of  its  being  heard 
separately  by  a  jury." 

The  Rule  applies  not  merely  to  questions  of  fact,  but  to  mixed 
questions  of  law  and  fact:  Tasmanian  Ry.  Co.  v.  Clark,  supra;  Simson 
v.  New  Brunswick,  etc.,  Co.,  5  Times,  148. 

See  also  Tattersall  v.  National  Steamship  Co.,  in/  note  to  Rule  373, 
and  Pooley  v.  Driver,  5  Ch.  D.  458. 

Trial  by  532.  The  trial  of  questions  or  issues  of  fact  by  a  jury 

shall  be  held  before  one  Judge,  unless  otherwise  ordered. 
Con.  Eule  656. 

Substantially  the  same  as  Eng.  (1883)    R.  433. 
See  sec.  65  of  the  Jud.  Act. 

As  to  the  cases  in  which  a  jury  may  be  had,  see  notes  to  sec.  102, 
et  seq.,  of  the  Act. 


A  party  may  [within  thirty  days]  after  issue 
suitors^  °f  i°inec^  aPPly  *°  the  Divisional  Court  for  a  trial  at  bar,  and 
the  Court  may,  in  its  discretion,  upon  hearing  the  parties, 
grant  or  refuse  the  same.  Con.  Rule  657.  R.  S.  0.  1877, 
c.  39,  s.  33. 

Taken  from  R.  S.  O.  1877,  c.  39,  s.  33,  except  the  words  in  brackets. 
Under  the  former  Rule  the  time  was  "  the  Divisional  Court  sittings 
next  after  issue  joined." 

Semble,  notice  of  the  application  is  necessary:  Anderson  v.  Gorrie, 
10  Times,  383. 

On  the  534.    Where  the  Crown  is  actually  or  immediately  in- 

Crown.  terested,  a  trial  at  bar  may  be  had  as  of  right,  upon,  and 
shall  be  regulated  and  governed  by,  the  same  principles 
as  in  similar  cases  in  England.  Con.  Rule  658. 

Taken  from  R.  S.  O.  1877,  c.  39,  s.  34. 

See  Dlxon  v.  Farrer,  18  Q.  B.  D.  43;  Rowe  v.  Rawe,  2  State  Trials, 
N.  S.  251;  Anderson  v.  Gorrie,  10  Times,  383;  Reg.  v.  Jameson,  75 
L.  T.  77. 
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535.  Where  a  trial  at  bar  is  directed,  the  President  of 

the  High  Court  may  appoint  the  day  for  the  trial.     Con.  Wh"en  t'rial 

Eule   659.  to  be  had. 

Taken  from  R.  S.  O.  1877,  c.  39,  s.  35.     For  the  practice  in  trials 
at  bar,  see  101  L.  T.  Jour.  199;  Corner's  Crown  Pr.,  p.  258,  et  seq. 

536.  Notice  of  a  trial  at  bar  shall  be  given  to  one  of  J1?*!CA?* 

T-»       .  n     -i         x-^  i      /»  ••  •  •        tnai  at  Dar. 

the  Kegistrars  ol  the  Court  belore  giving  notice  01  trial 
to  the  party.    Con.  Eule  662;  Eules  of  1  Jan.,  1896,  1464. 
Taken  from  Rule  T.  T.  1856,  37. 

537.  "Where  interlocutory  judgment  has  been  signed  £?aiCteo°be 
against  any  defendant  by  default  of  appearance  or  plead-  g\ven      ,  f)  }  /Oi 

•  ,.     •      ,,  ,  •'    ,.    -,  -,  rr,  i          .  -,    where      '  (-S  o(  -//.O' 

ing,  notice  01  assessment  ol  damages  shall  be  given  to  such  interiocu- 
defendant,  and  unless  otherwise  ordered,  shall  not  require  judgment 
to  be  personally  served.  New.  signed. 

See  notes  to  Rule  573. 

The  notice  may  be  served  by  posting  up,  as  mentioned  in  Rule  330. 


538.   Except  in  the  cases  provided  for  by  Eule  542, 

(a)  Notice  of  trial  shall  be  given  before  entering  an 
action  for  trial,  and  may  be  according  to  Form  No.  65. 
Con.  Eule  660. 
Compare  Eng.  (1883)    R.  437. 

(5)  Ten  days'  notice  of  trial  shall  be  given,  and  shall  be  10  days1 
sufficient  in  all  cases,  unless  otherwise  ordered  by  the  Court  short  no- 
or  a  Judge.     Short  notice  of  trial  shall  be  5  days'  notice.  tice  5  days< 
Con.  Eule  661. 

Compare  Eng.  (1883)    R.  438. 

(c)  After  notice  of  trial  is  given,  either  party  may  enter  JJj^p  for 
the  action  for  trial.     If  both  parties  enter  the  action  for 

trial  at  the  same  sitting,  it  shall  be  tried  in  the  order  of 
the  plaintiffs  entry.     Con.  Eules,  663,  667. 

(d)  Actions  shall  be  entered  for  trial  not  later  than  the 
third  day  next  before  the  first  day  of  the  sittings;  but  the 
Judge  at  the  trial  may  permit  any  action  to  be  entered 
after  the  time  above  limited.     Con.  Eule  665. 

(e)  An  action  which  is  to  be  tried  without  a  jury,  may 
be  entered  for  trial  at  any  sittings  appointed  for  the  place 
named  for  the  trial  of  such  action.     Con.  Eule  666. 

See  Grant  v.  Middleton,  10  P.  R.  585. 

This  Rule  does  not  apply  to  non-jury  actions  to  be  tried  at  Toronto; 
Rule  542  applies  to  such  cases. 
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Rule  538.  Notice  of  Trial. — Notice  of  trial  of  an  action  in  the  Chancery 
Division  for  the  winter  Assizes  at  Hamilton,  was  held  good  where  no 
Chancery  spring  sittings  at  Hamilton  had  been  fixed:  Rymal  v.  Mc- 
Eachern,  3  C.  L.  T.  106,  approved  in  McLean  v.  Thompson,  9  P.  R.  553. 

Notice  of  trial  was  amended  nunc  pro  tune  where  given  for  trial  at 
Belleville,  naming  the  day  fixed  for  the  Assizes  at  Picton,  the  Belle- 
ville Assizes  being  over  and  the  party  served  not  having  been  misled: 
Walker  v.  Terry,  7  P.  R.  340;  so  where  "  September  "  was  inserted 
instead  of  "  October,"  as  the  mistake  could  not  mislead:  Bank  of 
Montreal  v.  Cameron,  7  P.  R.  188;  see  also  O'Brien  v.  Wells,  20  C.  L. 
J.  369;  and  McBride  v.  Carroll,  14  P.  R.  70. 

Where,  after  notice  of  trial  given  by  plaintiff,  the  defendant  obtain- 
ed an  order  postponing  the  trial  on  payment  of  costs,  this  was  held  to 
be  a  conditional  order  not  staying  the  plaintiff's  proceedings,  and  one 
which  the  defendant  was  at  liberty  to  abandon 'without  being  liable 
to  pay  other  than  the  costs  of  the  application:  Allen  v.  Mathers,  9  P. 
R.  477. 

As  to  both  parties  giving  notice  of  trial,  see  notes  to  Rule  530. 

'±he  ten  days  are  computed  in  the  usual  way,  exclusively  of  the  first 
day  and  inclusively  of  the  last,  under  Rule  344. 

A  defendant  is  entitled  to  the  full  ten  days'  notice,  and  there  is 
no  power  to  compel  him  to  take  less,  unless  he  has  consented  to  take 
short  notice,  or  unless  short  notice  can  be  imposed  as  a  term  of  grant- 
ing an  indulgence  to  the  defendant:  Hamilton  Prov.  &  L.  Soc.  v. 
McKim,  13  P.  R.  125;  Whitney  v.  Stark,  /&.,  129. 

Where,  by  arrangement,  papers  were  served  by  mail,  notice  of  trial 
posted  in  time,  but  received  one  day  short  of  the  ten,  was  set-aside: 
McDonmigh  v.  Alison,  9  P.  R.  4. 

On  motion  to  set  aside  a  notice  of  trial  served  a  few  minutes 
late,  service  having  been  admitted,  but  immediately  afterwards  repu- 
diated, it  was  held  that  unless  service  of  a  good  notice  was  negatived, 
the  service  should  not  be  set  aside:  Wright  v.  Way,  8  P.  R.  238. 

Where  notice  of  trial  is  set  aside  on  the  application  of  one  of  several 
defendants,  the  plaintiff  should  notify  the  others  that  it  has  been 
set  aside,  or  he  may  have  to  pay  their  costs  of  the  day:  Knight  v. 
Ridgetotcn,  14  P.  R.  81. 

Countermand  of  Notice  not  Allowed.— Eng.  (1883)  R.  4-13. 
provides  that  no  notice  of  trial  shall  be  countermanded,  except  by 
consent  or  leave  of  the  Court  or  a  Judge.  This  Rule  has  not  been 
adopted  in  the  Ontario  Rules.  By  the  former  Common  Law  practice- 
countermand  was  permitted,  but  not  by  the  Chancery  practice. 
Since  The  Judicature  Act,  notice  of  trial  cannot  be  countermanded,  by 
either  party:  Friendly  v.  Carter,  9  P.  R.  41. 

Remanet. — In  the  case  of  a  remanet  no  notice  of  trial  was  formerly 
necessary:  Donovan  v.JSoulfbee,  10  P.  R.  52;  but  must  now  be  given 
under  Rule  544,  exceptf  in  the  case  of  non-jury  actions  at  Toronto.  A 
case  postponed  by  order  at  the  trial  on  defendants'  application  is  a 
r&manet:  Donovan  v.  B'oultbee,  supra.  > 

Entry  of  Action  for  Trial.— The  present  Rule  abolished  both 
the  former  Com.  Law  and  Chy.  practice  (see  R.  S.  O.  1877,  c.  50,  s. 
248,  and  Chy.  Order  163),  and  requires  the  entry  to  be  made  not 
later  than  the  third  day  next  before  the  first  day  of  the  sittings,  un- 
less with  the  Judge's  permission.  It  may  be  made  on  any  earlier 
day,  after  notice  of  trial  is  given:  clauses  (a)  and  (<?•). 


TRIAL.  705 

Sunday  is,  under  Rule  343,  to  be  excluded  in  computing  "  the  third  Rules 
day":  Parr  v.  Lough,  3  C.  L.  T.  312.  539-541. 

The  entry  is  made  on  prsecipe  (Form  33)  to  the  _proper  officer  in 
Toronto  in  the  Registrars'  office,  Rules  26  (b),  40,  541  and  542,  and  in 
other  places  the  Local  Registrar,  or  where  there  is  no  Local  Registrar 
the  Deputy  Clerk  of  the  Crown  in  jury  cases,  and  the  Deputy 
Registrar  in  non-jury  cases:  Rule  38  (2). 

The  effect  of  clauses  (c)  and  (d)  of  this  Rule  is  to  supersede  the 
former  Common  Law  practice,  by  which  the  defendant  could  obtain 
a  side-bar  rule  for  costs  of  the  day  where  the  plaintiff  gave  notice 
of  trial  but  did  not  enter  the  case.  The  defendant  can  enter  the 
action,  or  if  the  plaintiff  fails  to  do  so,  the  defendant  may  apply  to 
the  Judge  under  clause  (d).  No  officer  has  now  power  to  issue  a 
rule  for  costs,  and  the  Master  in  Chambers  has  no  jurisdiction  to 
entertain  an  application  for  them:  Hopkins  v.  Smith,  9  P.  R.  285;  see 
Tonsley  v.  Hepper,  57  L.  T.  481,  under  the  English  practice. 

Where,  after  the  plaintiff  has  given  notice  of  trial,  neither  party  Action  not 
enters  the  case,  the  defendant  may  under  Rule  433  move  to  dismiss  er      e  ' 
the  action  for  want  of  prosecution:  see  also  Crick  v.  Hewlett,  27  Ch. 
D.  354;  Sievier  v.  Spearman,  70  L.  T.  132  (decided  upon  the  terms  of 
Rules  436  and  440,  of  the  Eng.  Rules  of  1883). 

539.    The  party  entering  an  action  for  trial  shall,  at  Record- 
the  time  of  entry  (or,  in  the  cases  to  which  Rule  542  ap- 
plies, at  or  before  the  time  when  the  notice  of  trial  is  to  be 
filed),  deliver  to  the  proper  officer  one  copy  of  the  whole 
of  the  pleadings  in  the  action  for  the  use  of  the  Judge  at 
the  trial,  and  such  copy  shall  be  certified  as  a  true  copy 
by  the  officer  having  charge  of  the  pleadings  filed,  and 
shall  be  called  the  Record.     Con.  Rule  664.     Rules  of  1 
Jan.,  1896,  1465,  amended. 
Comp.  Eng.  (1883)  R.  454. 

Where  no  copy  was  delivered,  and  plaintiff  did  not  appear,  the  ac- 
tion was  dismissed  with  costs:  Farrell  v.  Wale,  36  L.  T.  95.  See 
note  to  Rule  546. 


54O.    The  party  entering  an  action  for  trial  shall  in- 
dorse  on  the  copy  of  the  record,  whether  the  matter  for  defended 
trial  is  an  assessment  of  damages,  or  an  undefended  issue,  defended 
or  a  defended  issue;   and  the  officer  with  whom  the  action  iB8Ues* 
is  entered  shall  make  two  lists,  and  enter  each  action  in 
one  of  the  said  lists,  in  the  order  in  which  the  actions  are 
entered  for  trial  with  him;    and  in  the  first  list  he  shall 
enter  all  the  assessments  and  undefended  issues,  and  in  the 
second  list  all  defended  issues.     Con.  Rule  669. 
Taken  from  R.  S.  O.  1877,  c.  50,  s.  249. 

541.   In  actions  entered  for  trial  at  Toronto  the  Re-  entSriSr 
gistrar  to  whom  is  assigned  the  superintendence  of  the  for  trial- 

J.A.  —  45 
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?42le543.    Business  of  setting  down  such  actions  shall  receive  and  ac- 
count for  the  fees  payable  under  The  Jurors7  Act  or  other- 
wise, on  entering  the  action  for  trial  whether  the  same  are 
payable  in  money  or  stamps.     New. 
For  the  fees  payable,  see  Tariff  B,  item  37. 

dowinfnd        542.—  (1)  Actions  to  be  tried  at  Toronto  without  a 
tria\cfn°f    Jury>  may  ke  set  down  f°r  trial  by  either  party  immedi- 


ately  after  the  close  of  the  pleadings. 

cases,  York 

(2)  Notice  of  trial  (which  may  be  according  to  Form 
No.  66)  shall  be  given,  by  the  party  setting  down  the  ac- 
tion  ^or  trial,  within  2  days  thereafter,  and  he  shall  within 
4  days  after  so  setting  down  the  action,  file  the  notice  of 
trial  and  proof  of  the  service  thereof,  with  the  officer  by 
whom  the  action  was  set  down. 

(3)  Where  default  is  made  in  filing  the  notice  of  trial 
as  aforesaid,  any  party  who  has  been  served  therewith  may 
within  4  days  after  such  default,  file  in  like  manner  the 
notice  of  trial  served  on  him  and  proof  of  the  service 
thereof. 

(4)  Where  a  notice  of  trial  is  filed,  as  aforesaid,  the  ac- 
tion shall  be  placed  by  the  proper  officer  upon  the  list  of 
cases  for  trial  upon  the  expiration  of  three  weeks  from  the 
date  of  the  setting  down. 

(5)  If  more  parties  than  one  have  caused  the  action  to 
be  placed  on  the  list  of  cases  for  trial,  it  shall  be  tried  in 
the  order  of  the  first  entry.     New. 

withdraw-       543.   An  action  may  be  withdrawn  from  trial  by  either 

al  of  record  -,  .    .  ...  •          j  i       xi 

by  consent  party,  upon  producing  a  consent  in  writing,  signed  by  the 
other,  but  not  otherwise  except  by  order.     Con.  Rule  670. 

Same  as  Eng.  (1883)  R.  291,  which  was  framed  to  obviate  the 
necessity  of  applying  to  the  sitting  Judge  for  leave. 

As  to  discontinuance  of  the  action  after  it  has  been  entered  for 
trial,  see  notes  to  Rule  430. 

At  Common  Law,  a  plaintiff  who  had  entered  a  cause  for  trial 
might  withdraw  the  record  at  any  time  before  the  jury  were  sworn, 
this  was  often  a  hardship,  where  the  defendant  was  ready  with  his 
witnesses  and  counsel.  Under  the  present  clause,  leave  is  necessary 
for  the  withdrawal  of  a  record,  and  in  Learnmouth  v.  Croll,  1  Charl. 
Ca.  (Court)  100,  Huddleston,  B.,  refused  an  application  to  postpone 
the  trial  fixed  for  a  lew  days  thereafter,  though  counsel  for  the 
plaintiff  was  not  sufficiently  instructed  in  the  case;  and  he  referred 
the  plaintiff  to  the  Judge  who  was  to  sit  on  the  day  appointed  for 
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trial,   for  leave  to  withdraw  the  record.    Leave  was  given    where  Rules 
the  consent  of  the  opposite  party  was  produced,  without  any  affl-544t  645. 
davit:  Anon,  1  Charl.  Ca.  (Court)  99. 

Any  order  made  at  the  trial  for  withdrawal  or  postponement,  and 
requiring  to  be  issued,  should  be  signed  by  the  officer  who  acts 
as  Registrar  at  the  trial:  Waghorn  v.  Hawkins,  12  P.  R.  145. 

Orders  at  the  trial  for  amendment  of  pleadings  do  not  require  to 
be  issued,  the  amendment  is  made  on  the  record:  Rule  314,  and 
orders  respecting  postponements,  not  containing  any  special  terms 
may  not  require  to  be  issued. 

For  the  effect  of  withdrawal  of  a  juror,  see  Thomas  v.  Exeter  ~Flying 
Post,  18  Q.  B.  D.  822. 

544.  Actions  not  tried  or  disposed  of  after  being  once  Actions 
entered  for  trial  shall  remain  for  trial,  and  shall  not,  ex- 
cept in  the  case  of  actions  entered  for  trial  without  a  jury 

at  Toronto,  be  heard  at  any  subsequent  sittings  unless  and 
until  a  fresh  notice  of  trial  is  given.  Rule  of  15  Decem- 
ber, 1888,  amended. 

The  object  of  the  present  Rule  is  to  make  it  necessary  (except  in 
non-jury  actions  in  the  County  of  York)  to  give  a  new  notice  of  trial 
wherever  a  case  becomes  a  remanet:  see  "  Remanet "  in  note  to 
Rule  538. 

Under  Con.  Rule  670,  it  was  decided  that  where  a  case  is  made 
a  remanet  at  the  Assizes,  it  remains  there  for  trial,  and  a  party  can- 
not, without  consent  or  leave,  interrupt  the  course  of  the  trial  and 
give  notice  of  trial  for  the  non-jury  sittings:  Ward  v.  Jackson,  12  lr. 
R.  225.  Con.  Rule  671  was  intended  to  obviate  tEis  difficulty  and 
was  as  follows: — 

"  671.  Actions  not  tried  or  disposed  of  after  being  once  entered  for 
trial  may  be  set  down,  and  notice  thereof  given  for  any  subsequent 
Court  without  the  payment  of  any  further  fee."  See  C.  L.  Rules, 
4th  December,  1875,  2,  3. 

This  Rule  was  afterwards  abrogated  and  a  new  one  substituted, 
now  consolidated  in  the  present  Rule  544. 

The  effect  of  the  new  Rule  seems  to  be,  that  actions  not  reached  at 
the  Assizes  may  not  be  entered  for  trial  at  the  non-jury  sittings  (and 
vice  versa)  without,  consent  or  leave:  see  Ward  v.  Jackson,  12  P.  R. 
225,  and  that,  if  withdrawn,  a  further  fee  for  entering  at  another 
sittings  must  be  paid. 

See  Buribury  v.  Manufacturers  Ins.  Co.,  13  P.  R.  52,  decided  under 
the  repealed  Con.  Rule  671. 

It  has  been  held  that  where  a  Judge  has  no  time  to  try  a  case 
owing  to  his  having  to  go  to  another  circuit  town,  though  he  may  make 
the  case  a  remanet,  he  should  not  direct  it  to  be  tried  at  another 
place:  Fairbairn  v.  Household,  53  L.  T.  513.  This  case  seems  to  have 
turned  on  the  circumstance  that  the  Judge  had  not  power  to  change 
the  venue,  which  power  he  would  have  in  Ont.:  see  sees.  45  and  46  of 
the  Act,  p.  43. 

545.  If,  when  an  action  is  called  on  for  trial,  the  plain-  Non-ap- 
tiff  appears,  and  the  defendant  does  not,  the  plaintiff  maySfai 
prove  his  claim  as  far  as  the  burden  of  proof  lies  upon  him.  d  fendant- 
Con.  Rule  672. 
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Rule  546.        Same  as  En£-  (1883)    R-  455- 

Before  the  Jud.  Act,  1881,  in  actions  of  ejectment,  if  the  defendant 
did  not  appear  at  the  trial,  the  plaintiff  was  entitled  to  a  verdict 
without  any  proof:  R.  S.  O.  c.  51,  s.  32.  Now,  ejectment  suits  are 
on  the  same  footing  in  that  respect  as  other  suits:  see  Quillet  v. 
Clark,  referred  to  and  discussed  in  72  L.  T.  Jour.  398. 

In  the  cases  dealt  with  by  this  Rule,  it  has  been  held  in  England  that 
the  plaintiff  need  not  prove  service  of  the  notice  of  trial:  Chorlton  v. 
Dickie,  13  Ch.  D.  160;  Dacre.8  v.  Foote,  W.  N.  1890,  70;  88  L.  T.  Jour. 
397;  Baird  v.  E.  R.t  etc..  Racecourse,  W.  N.  1891,  144.  See,  however, 
The  Avenir,  9  P.  D.  84.  This  is  in  accordance  with  the  former  practice 
at  Law.  There  had  been  a  previous  decision  by  Fry,  J.,  the  other 
way:  Cockshott  v.  London  General  Cab  Co.,  26  W.  R.  31;  W.  N.  1877, 
214.  See  note  to  next  Rule.  But,  in  the  absence  of  any  decision  to 
the  contrary,  it  would  seem  proper  that,  where  judgment  has  been 
pronounced  in  the  absence  of  a  defendant,  the  officer  with  whom  the 
judgment  is  entered  should  require  due  proof  of  service  of  notice  of 
trial,  or  of  motion  for  judgment,  to  be  filed  with  him  before  entering 
the  judgment,  unless  the  proof  has  been  given  at  the  trial:  see 
Glasgow  v.  Glasgow,  9  Ont.,  511  (n). 

The  plaintiff's  proof  of  his  claim  is  of  course  limited  to  the  allega- 
tions of  his  statement  of  claim:  Barker  v.  Furlong,  1891,  2  Ch.  179, 
and  he  is  entitled  to  the  relief  claimed,  and  such  other  relief  as  is 
consistent  therewith:  see  Stone  v.  Smith,  35  Ch.  D.  188;  Kingdon  v. 
Kirk,  37  Ch.  D.  141. 

If  the  defendant  has  a  counter-claim  and  does  not  appear  at  the 
trial  the  plaintiff  is  entitled  to  have  judgment  on  his  claim  on  proving 
it,  and  to  have  the  counter-claim  dismissed  with  costs:  Lumley  v. 
Brookes,  41  Ch.  D.  323. 

Non-ap-  546.    If,  when  an  action  is  called  on  for  trial,  the  de- 

of  plaintiff.  fend  ant  appears,  and  the  plaintiff  does  not,  the  defendant,. 
if  he  has  no  counter-claim,  shall  be  entitled  to  judgment 
dismissing  the  action,  but  if  he  has  a  counter-claim  he  may 
prove  such  claim  as  far  as  the  burden  of  proof  lies  upon 
him.  Con.  Kule  673. 

Same  as  the  Eng.  (1883)    R.  450. 

In  such  case  the  defendant  is  entitled  to  judgment  dismissing  the 
action  with  costs:  Farrell  v.  Wale,  36  L.  T.  95,  and  cases  infra,  with- 
out going  into  evidence  though  the  onus  of  proof  may  be  on  him: 
Armour  v.  Bate,  1891,  2  Q.  B.  233;  65  L.  T.  137;  it  has  been  held 
in  England  that  the  defendant  need  not  prove  the  service  of  notice 
of  trial  on  him:  James  v.  Crow,  7  Ch.  D.  410;  and  *Re  Palmer,  Skipper 
v.  Skipper,  32  W.  R.  83;  49  L.  T.  553;  following  Ex  parte  Lows,  7 
Ch.  D.  160;  not  following  Cockle  v.  Joyce,  7  Ch.  D.  56;  and  see  note 
to  Rule  545.  But  where  notice  of  trial  had  been  given  by  the  plain- 
tiff, and  he  filed  a  liquidation  petition,  under  which  a  trustee  had 
been  appointed,  and  no  one  appeared  at  the  trial  for  the  plaintiff  or 
trustee,  proof  of  service  of  notice  on  the  trustee  was  held  to  be- 
necessary:  Eldridge  v.  Burgess,  7  Ch.  D.  411. 

On  application  an  action  dismissed  may  be  restored  to  the  list  and 
the  judgment  set  aside  upon  proper  terms:  see  Birch  v.  Williams,  24" 
W.  R.  700;  Breed  v.  Jackson,  10  Times,  142,  and  notes  to  Rules  639" 


TRIAL.  709 

and    778.      As    to    restoring    cases   struck    out   on    account    of    the  Rules 
absence  of  counsel,  see  Harvey  v.  Renon,  12  Jur.  445;  and  as  to  costs647.  548. 
so  occasioned,  Godson  v.  Hall,  7  Cl.  &  Fin.  549. 

A  judgment  dismissing  the  action  under  this  Rule  is  equivalent  to 
a  judgment  on  the  merits,  and  is  a  bar  to  another  action  for  the 
same  cause:  Armour  v.  Bate,  1891,  2  Q.  B.  233. 

The  practice  in  England,  where  the  plaintiff  does  not  appear,  is 
not  to  swear  the  jury,  and  any  costs  which  the  defendant  may  incur, 
by  having  the  jury  sworn  in  such  case,  the  defendant  may  not  be 
entitled  to  get  taxed:  Lane  v.  Eve,  W.  N.  1876,  86. 

Where  a  test  action  came  on  for  trial,  and  the  plaintiff  was  not 
prepared  to  proceed  and  applied  for  a  postponement,  to  which  under 
the  circumstances,  so  far  as  his  own  interest  was  concerned,  he  was 
not  entitled;  it  was  held  that  the  Court  could  not  regard  the  rights  of 
the  plaintiffs  in  the  other  actions,  and  must  dismiss  the  action  with 
costs:  Robinson  v.  Chadicick,  7  Ch.  D.  878.  See  note  supra,  p.  60'4. 

547.    The  Judge  at  the  trial  shall,  at  the  request  ofExcl«sion 
either  party,  order  a  witness  to  be  excluded  from  the  Court  nesses, 
until  he  is  called  to  give  evidence,  and  also,  if  the  Judge 
deems  it  expedient,  a  party  intending  to  give  evidence;  or 
he  may  require  such  party  to  be  examined  before  the  other 
witnesses  on  his  behalf.     Any  such  witness  or  party  who. 
does    not    conform   to    such  order  shall    be    liable  to  be 
punished  as  to  the  Judge  may  seem  just,  and  the  Judge 
may,  in  his  discretion,  exclude  the  testimony  of  any  witness 
or  party  who  does  not  conform  to  such  order.     Con.  Rule 
674. 

Taken  from  R.  S.  O.  1877,  c.  50,  s.  260,  but  redrawn  so  as  better 
to  carry  out  the  intention  of  that  section. 

See  SievQicright  v.  Slevewright,  8  P.  R.  81,  and  note  supra,,  p.  615. 

A  plaintiff  calling  defendant  as  a  witness  is  not  entitled  as  of  right 
to  re-examine  in  the  nature  of  cross-examination.  The  Judge  has  a 
discretion  to  refuse  to  allow  such  cross-examination:  Price  v. 
Manning,  42  Ch.  D.  372;  61  L.  T.  537. 

A  hearing  in  camera  may  be  allowed  in  a  proper  case:  Mellor  v. 
Thompson,  31  Ch.  D.  55,  and  25  C.  L.  J.  597;  82  L.  T.  Jour.  297;  88 
L.  T.  Jour.  40;  and  per  Lord  Fitzgerald,  in  Macdougall  v.  Knight,  14 
App.  Cas.  206-7. 

In  England,  parties  as  well  as  witnesses  may  be  excluded  from 
Court  during  the  examination  of  other  witnesses:  Outram  v.  Outram, 
W.  N.  1877,  75,  but  a  witness  will  not  be  excluded  during  the  read- 
ing of  affidavit  evidence:  Penniman  v.  Hill,  24  W.  R.  245.  See  also 
W.  N.  1876,  297.  In  Ontario  the  exclusion  of  parties  is  in  the  discre- 
tion of  the  Judge  under  this  Rule. 

548 — (1)  At  the  trial,  the  addresses  to  the  jury  shall  £f 
be  regulated  as  follows : —  at  trial. 

(a)  At  the  conclusion  of  the  case  of  the   party  who 
begins,  if  the  opposite  party  states  his  intention  to  be  not 
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Rule  548.  to  adduce  evidence,  and  lie  has  not  adduced  evidence,  the 
party  who  begins  shall  have  the  right  to  address  the  jury 
a  second  time  at  the  close  of  his  case  for  the  purpose  of 
summing  up  the  evidence,  and  the  opposite  party  shall  have 
the  right  to  reply. 

(&)  If  the  opposite  party  does  not  state  his  intention 
to  be  not  to  adduce  evidence,  or  if  he  has  adduced  evidence, 
he  shall  have  the  right  to  open  his  case,  and  (after  the  con- 
clusion of  such  opening),  to  adduce  such  evidence  as  he 
thinks  fit,  and  where  all  the  evidence  is  concluded,  to  sum 
up  the  evidence,  and  the  party  who  begins  shall  have  the 
right  to  reply. 

(2)  Where  a  defendant  claims  a  remedy  over  against 
a  co-defendant,  he  shall  have  the  right  to  address  the  jury 
after  the»co-defendant. 

(3)  Where  a  party  is  represented  by  counsel,  the  right 
conferred  by  this  Rule  shall  be  exercised  by  his  counsel. 
New.     See  Con.  Eule  675. 

Compare  Eng.  (1883)    R.  460. 

This  Rule  is  a  statement  in  slightly  altered  form,  for  clearness.' 
sake,  of  the  effect  of  the  former  Con.  Rule  675,  which  was  taken 
from  R.  S.  O.  1877,  c.  50,  s.  261. 

See  also  Grim.  Code  1892,  sec.  661. 

The  right  of  defendant's  counsel  to  sum  up  the  evidence,  is  not  a 
Common  Law  right,  and  cannot  be  insisted  on  in  a  Court  (e.g.,  a 
County  Court  in  England),  where  it  is  not  customary:  see  Dymock  v. 
Watkins,  10  Q.  B.  D.  451. 

Custom  in  England  has  established  a  distribution  of  the  work  - 
opening,  examining  of  witnesses,  and  summing  up,  among  the  counsel 
engaged,  which  is  not  followed  in  Ontario:  see  Kino  v.  RudTcin,  6  Ch. 
D.  160;  Metzler  v.  Wood,  26  W.  R.  125. 

In  Ontario  usually  the  course  of  proceeding  at  a  trial  is  as  follows: 
The  counsel  having  the  right  to  begin  opens  the  case  by  an  address 
to  the  Court  and  jury,  in  which  he  states  the  facts  of  the  case  and 
the  nature  of  the  issue  to  be  tried,  and  the  evidence  by  which  lu> 
proposes  to  prove  his  case.  He  then  produces  the  evidence.  If  nt 
the  conclusion  of  his  case,  the  opposite  party  desires  to  produce 
evidence,  he  is  entitled  to  address  the  Court  and  jury  stating  the 
nature  of  his  case  and  the  evidence  he  proposes  to  produce  in  support 
of  it;  this  right,  however,  is  not  generally  exercised,  but  without  any 
preliminary  address,  he  adduces  his  evidence.  Evidence  in  reply  may 
be  then  adduced  by  the  party  who  began,  and  at  the  conclusion  of  the 
evidence,  the  counsel  who  did  not  begin  addresses  the  Court  and  jury 
on  the  whole  case,  and  the  counsel  who  began  then  replies.  If.  how- 
ever, the  party  who  did  not  begin  adduces  no  evidence,,  then  the 
counsel  who  began  addresses  the  Court  and  jury  on  the  whole  case 
at  the  conclusion  of  the  evidence,  and  the  opposite  party  replies.  In 
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trials  before  a  jury  therefore  there  are  usually  but  three  addresses, 
viz.:  the  opening  speech  before  any  evidence  is  adduced,  and  the  two 
addresses  at  the  conclusion  of  the  evidence.  Where  defendants  are 
represented  by  different  counsel,  each  defendant  is  entitled  to  be 
heard  by  his  own  counsel. 

Where  a  trial  takes  place  before  a  Judge  without  a  jury,  the 
opening  speech  is  frequently  dispensed  with,  the  reading  of  the 
pleadings  being  considered  a  sufficient  statement  of  the  case. 

Tii£_rJ£hJ^_to__b_e_giii  is  not  altered  by  this  Rule.  The  party  upon 
whom  the  burthenof^m>of  lies  is  tue  party  entitled  to  begin:  Harr. 
C.  L.  P.  Act,  2nd  ed.,  291.  Generally  the  burthen  of  proof  lies  on 
the  party  who  asserts  the  affirmative  on  the  record,  i.e.,  the  affirma- 
tive in  substance  and  not  merely  in  form.  If  there  is  a  presumption 
of  law  in  favour  of  the  pleading  of  either  party  the  on-us  probandi  is 
cast  upon  his  adversary,  though  he  may  thereby  be  called  on  to 
prove  a  negative.  WJieri^there  are  conflicting  presumptions,  the 
on-ws  probandi  lies  on  the  party  having  in  his  favour  the  weaker 
presumption  of  the  two.  But  where  the  case  of  a  party  rests  on  the 
proof  of  some  particular  fact,  of  the  truth  or  falsehood  of  which  he 
must  from  its  very  nature  be  peculiarly  cognizant,  the  onus  of 
proving  the  fact  lies  on  him,  even  though  there  be  a  presumption  of 
law  in  favour  of  his  pleading;  and  where  the  plaintiff  sues  for  dam- 
ages and  it  is  necessary  for  the  plaintiff  to  show  the  amount  of  dam- 
ages sustained,  he  is  entitled  to  begin,  even  though  the  affimative  oi 
the  issue  be  on  the  defendant,  but  if  the  affirmative  of  the  issue  is  on 
the  defendant,  and  plaintiff's  counsel  will  not  undertake  to  offer 
proof  of  substantial  damage,  the  defendant  is  entitled  to  begin:  J&. 
292,  293;  Best  on  Right  to  Begin,  3,  5,  12,  21,  23. 

An  incorrect  ruling  as  to  the  right  to  begin  is  no  ground  for  a  new 
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trial  unless  the  ruling  rfdid  clear  and  manifest  wrong";  Jdlarr.  (J.  Li. 
f.  Act,  2nd  ed.,  li'Jo. 

The  right  to  begin  is  important,  as  it  also  involves,  as  we  have 
seen,  in  some  measure  the  right  to  reply.  The  right  of  reply  as  far 
as  the  Attorney-General  is  concerned  when  appearing  for  the  Crown, 
or  any  counsel  appearing  for  the  Crown  having  written  authority 
from  the  Atty.-General  for  that  purpose,  is  unaffected  by  this  Rule, 
as  he  has  always  the  right  to  reply  no  matter  who  may  have  begun: 
see  Rule  238. 

As  to  the  reason  for  giving  the  right  of  reply,  see  per  Lord  Esher, 
in  Fletcher  v.  L.  &  N.  W.  Ry.  Co.,  1892,  1  Q.  B.  122. 

The  effect  of  clause  (2)  is  to  confirm  the  decision  in  Stilliway  v. 
Toronto,  20  Ont.  98,  as  to  the  time  when  counsel  for  a  third  party 
defending  the  action  shall  address  the  jury.  The  object  is  to  give  the 
plaintiff  a  reply  against  both  the  original  defendant  and  the  third 
party. 

As  to  when  a  third  party,  who  has  obtained  liberty  to  contest  the 
plaintiff's  claim,  is  entitled  to  be  heard  on  an  appeal  by  the  plaintiff 
from  a  judgment  dismissing  the  action,  see  Ewing  v.  Toronto,  18  P. 
R.  137. 

549.    "Where,   through   accident  or  mistake   or   other  Evidence 
cause,  a  party  omits  or  fails  to  prove  some  fact  material  accident  or 
to  his  case,  the  Judge  may  proceed  with  the  trial,  subject  ESJr*1 
to  such  fact  being  afterwards  proved  at  such  time  and  sub-  6UPPlied» 
ject  to  such  terms  and  conditions  as  to  costs  and  other- 
wise, as  the  Judge  shall  direct;  and  if  the  case  is  being 
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Rule  519.  tried  by  a  jury,  the  Judge  may  direct  the  jury  to  find  a 
verdict  as  if  such  fact  had  been  proved,  and  the  verdict 
shall  take  effect  on  such  fact  being  afterwards  proved  as 
directed;  and  if  not  so  proved,  judgment  shall  be  entered 
for  the  opposite  party  unless  the  Judge  otherwise  directs. 
This  Rule  shall  not  apply  to  an  action  for  libel.  Con. 
Rule  676. 

No  corresponding  Eng.  R. 

The  abstaining  by  a  party  from  proof  under  an  idea  that  his 
adversary  had  no  real  intention  of  putting  him  to  such  proof,  and 
being  thereby  taken  by  surprise,  is  no  ground  for  a  new  trial: 
Andrews  v.  Stuart,  1  C.  L.  T.  724.  See  also  Heath  v.  PugJi,  6  Q.  B. 
D.  355. 

At  the  close  of  defendant's  case  plaintiff  was  not  allowed  to  call  a 
defendant  whom  he  had  expected  to  be  called  on  his  own  behalf,  the 
plaintiff's  counsel  admitting  that  he  had  not  been  misled  by  any  mis- 
representation that  this  defendant  would  be  called  on  his  own 
behalf:  Barker  v.  Furlong,  1891,  2  Ch.  172. 

Where  a  party  is  taken  by  surprise  by  a  point  made  against  him  at 
the  hearing,  the  Judge  may,  if  he  tninks  rignt,  at  any  stage  6t  the 
trial  nllow  him  to  produce  rebutting  evidenc'e!  UM  II  BUl'li  UUi'llim«lon 
is  refused,  the  Court  of  Appeal  win,  in  a  proper  case,  permit  the 
fresh  evidence  to  be  adduced  on  the  appeal:  Bigsby  v.  Dickinson,  4  Ch. 
D.  24,  and  Rule  585. 

In  a  suit  for  an  injunction  to  restrain  a  nuisance  caused  by  a 
chemical  manufacturer,  the  plaintiff's  counsel  applied  at  the  close  of 
his  speech  for  liberty  to  adduce  evidence  to  explain  (as  the  plaintiff's 
witnesses  had  had  no  opportunity  of  doing)  certain  evidence  of  the 
defendant's  witnesses  as  to  various  vapours  arising  from  a  material 
(asphalt)  stated  to  be  used  in  the  manufacture  of  varnish  made  by 
the  plaintiff,  and  to  show  that  the  word  asphalt  had  a  double  mean- 
ing; it  was  held  that  the  evidence  should  be  admitted:  76. 

A  Judge  may,  at  any  period  in  a  case,  allow  further  evidence  to  be 
called,  for  his  own  satisfaction,  by  either  party,  even  though  it  is 
doubtful  whether  the  party  is  entitled  to  put  in  such  evidence  as  of 
right:  Budd  v.  Davfeon,  29  W.  R.  192. 

The  Court  on  argument  of  a  motion  by  the  plaintiff  for  a  new  trial, 
allowed  the  plaintiff  to  give  in  evidence  the  proclamation  bringing  into 
force  the  Ontario  Factory  Act:  Dean  v.  Ontario  Cotton  Mills  Co.,'  14 
Ont.  119;  and  see  Burfort  v.  DuMoulin,  21  Ont.  583. 

In  an  action  for  false  arrest  and  malicious  prosecution,  arising  out 
of  a  false  information  laid  by  defendant,  a  certified  copy  of  the  infor- 
mation being  objected  to,  leave  was  given  to  put  in  afterwards  the 
original,  and  an  exemplification  of  the  judgment  of  acquittal:  Hamil- 
ton v.  Broatch,  17  Ont.  679. 

As  to  obtaining  a  new  trial  on  the  ground  of  the  discovery  of  fresh 
evidence,  see  notes  to  Rule  7S5C 

As  to  motions  to  reverse  or  vary  judgments  on  discovery  of  new 
matter,  etc.,  see  Rule  642  and  notes. 
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55O.  "Where  equitable  issues  are  raised.  by  the  plead-  ?Jj*e!B1 
ings,  they  shall  be  heard  and  tried,  and  the  damages,  if  Tri^  of  ' 
any,  incidental  thereto,  assessed  by  the  Judge  without  f 
the  intervention  of  a  jury;  but  he  may  order  such  issues 
to  be  tried  or  damages  assessed  by  a  jury.  Con.  Rule 
677,  amended. 

Taken  from  R.  S.  O.  1877,  c.  50,  s.  257. 

Where  equitable  issues  alone  are  raised,  a  jury  is  not  of  right  but 
of  grace  under  this  Rule:  see  Adamson  v.  Adamson,  12  P.  R.  160.  In 
such  cases  a  jury  notice  would  be  irregular,  and  might  be  struck  out. 

Where  both  legal  and  equitable  issues  are  raised,  it  was  held  under 
the  former  Con.  Rule  677  (at  a  time  when  separate  non-jury  sittings 
were  held  by  the  Judges  of  the  Chancery  Division),  that  there  was  no 
right  to  a  jury,  and  a  jury  notice  if  given  was  irregular  and  might  be 
struck  out:  Baldwin  v.  HcGuire,  15  P.  R.  305;  Adamson  v.  Adamson, 
supra;  but  when  the  Judges  of  the  Chancery  Division  (under  Rule 
1277  (a)  of  4th  January,  1894),  held  both  jury  and  non-jury  sittings, 
it  was  decided  that  a  jury  notice  could  not  be  regarded  as  irregular: 
Toogood  v.  Hindmarsh,  17  P.  R.  446;  see  also  Bristol,  etc.,  v.  Taylor, 
15  P.  R.  310;  Fox  v.  Fox,  17  P.  R.  161.  It  has  now  been  made  clear 
by  Rule  551  (which  amends  the  former  Con.  Rule  678)  that  a  jury 
notice  may  be  given,  and  if  given  the  action  must  be  entered  at  the 
jury  sittings,  when  the  legal  issues  will  be  tried  by  a  jury  (unless 
the  Judge  otherwise  directs  under  the  Jud.  Act,  sec.  110),  but  the 
equitable  issues  must  be  tried  without  a  jury,  pursuant  to  Rule  550, 
unless  the  Judge  otherwise  directs. 

Where  there  are  both  legal  and  equitable  issues  it  is  within  the 
power  of  the  Judge  to  direct  the  equitable  as  well  as  the  legal  issues 
to  be  tried  by  the  jury:  Roe  v.  McDonald,  13  Ont.  364;  see  also  Wright 
v.  Sun  Mutual,  29  C.  P.  236. 

It  would  now  seem  not  to  be  in  the  power  of  a  Judge  in  Chambers, 
or  the  Master  in  Chambers  or  other  like  judicial  officer,  before  trial 
to  make  an  order  for  the  trial  of  equitable  issues  by  a  jury.  The 
former  Con.  Rule  677  provided  that  the  Court  or  a  Judge  upon  appli- 
cation for  the  purpose  might  so  order,  but  the  present  Rule  is 
different,  and  the  alteration  seems  to  have  the  effect  of  leaving  "the 
mode  of  trial  entirely  in  the  discretion  of  the  Judge  at  the  trial. 

As  to  striking  out  a  jury  notice,  and  the  discretion  of  the  Judge  at 
the  trial,  see  further  sec.  110  of  the  Act  and  notes. 

R,  S.  O.  1877,  c.  50,  s.  257,  was  formerly  held  to  apply  to  an  action 
of  ejectment  where  equitable  issues  were  raised:  Bryan  v.  Mitchell, 
8  P.  R.  302.  Under  the  Jud.  Act  and  Rules  the  rule  will  of  course  be 
the  same  in  an  action  for  recovery  of  land  as  in  other  actions. 


551.    Where  both  legal  and  equitable  issues  are  raised, 
and  notice  for  a  "jury  has  been  given,  or  the  action  is  one  and 

^^  pfi  n  i  f~fl  1~>1  P 

to  which  section  109   of  The  Judicature  Act,  1895  (a),  issues. 
applies,  the  action  or  proceeding  shall  (unless  the  Court    t^  ft  (2  /  y  o 
or  a  Judge  otherwise  orders,  in  cases  to  which  said  section     7         '  '  / 
109  does  not  apply)  be  entered  for  trial  at  the  proper  jury 
sittings,  and  (subject  to  Rule  550  and  sections  111  (6) 
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the  same  time,  unless  the  Judge  presiding  at  the  trial 
otherwise  directs.     Con.  Rule  678,  amended. 

Taken  from  R.  S.  O.  1877,  s.  258. 
See  notes  to  Rule  550. 

(a)  Now  R.  S.  O.  c.  51,  s.  102.  (6)  Now  ss.  105  and  106.  (c)  Now 
s.  110. 

Assessment      552.    Damages  in  respect  of  any  continuing  cause  of 

of  damages          .  to  r  «/  P 

action  shall  be  assessed  down  to  the  time  01  tne  assess- 
ment.    Con.  Eule  680. 

Taken  from  Eng.  (1883)    R.  482. 

See  Fritz  v.  Hobson,  14  Ch.  D.  542. 

A  continuing  cause  of  action  is  a  cause  of  action  arising  from  the 
repetition  or  continuance  of  acts  or  omissions  similar  to  those  in 
respect  of  which  the  action  is  brought;  for  example,  pollution  of  a 
stream:  Hole  v.  Chard  Union,  1894,  1  Ch.  293;  7  R.  84;  70  L.  T.  52; 
see  also  Ratte  v.  Booth,  10  P.  R.  649;  14  Ont.  App.  419;  15  A.  C.  188; 
obstruction  to  light:  Jenks  v.  Clifden,  1897,  1  Ch.  694;  76  L.  T.  382. 

This  Rule  is  merely  declaratory  of  what  was  the  practice  in  Equity 
prior  to  the  Judicature  Act:  Stalker  v.  Dumcich,  15  Ont.  342;  Turner 
v.  Burns,  24  Ont.  28;  Hole  v.  Chard  Union,  supra. 

Where  damage  is  caused  to  land  causing  subsidence,  there  is  a 
fresh  cause  of  action  on  every  fresh  subsidence,  and  the  recovery  of 
damages  for  one  subsidence  is  no  bar  to  another  action  for  -damages 
occasioned  by  a  subsequent  subsidence:  Barley  Main  Colliery  Co.  v. 
Mitchell,  11  App.  Cas.  127;  54  L.  T.  82;  CrumMe  v.  Wallsend,  1891,  1 
Q.  B.  503. 

Adjourn-        553.     The  Judge  may  postpone  or  adjourn  the  trial. 
SS3*of      Con.  Kule  681. 

The  Eng.  (1883)  R.  458  (which  is  like  the  former  Con.  Rule  681), 
is  fuller,  providing  expressly  that  the  adjournment  may  be  granted 
if  "  expedient  for  the  interests  of  justice,"  and  may  be  on  terms. 
These  provisions  are  implied  in  the  present  Rule.  Where  the  hearing 
of  an  action  was  adjourned  to  allow  the  plaintiffs  to  add  parties, 
the  plaintiffs  were  ordered  to  pay  all  the  costs  incurred  by  the  action 
having  been  in  the  paper  for  hearing,  and  not  merely  a  fixed  sum  for 
costs  of  the  day:  Lydall  v.  Martinson,  5  Ch.  D.  780;  Smith  v.  Boyd, 
18  P.  R.  76. 

Where  a,  plaintiff  seeks  relief  in  respect  of  matters  not  covered  by 
his  statement  of  claim,  an  amendment  is  necessary,  which,  in  general. 
will  only  be  granted  on  the  terms  of  adjourning  the  trial  to  give 
the  defendant  time  to  consider  the  fresh  claim,  and  the  plaintiff  pay- 
ing all  costs  thrown  away  including  the  costs  of  the  day:  (7o6&  v. 
Stringer,  100  L.  T.  Jour.  181. 

Motions  to  postpone  the  trial  may,  of  course,  be  made  before  the 
trial,  and  should  be  so  made,  where  practicable,  in  Chambers,  before 
expense  in  preparing  for  trial  is  incurred. 

For  terms  imposed  where  defendant  obtained  an  order  for  post- 
ponement on  payment  of  costs,  and  then  notified  plaintiff's  solicitor 
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that  defendant  would  not  pay  the  costs  and  that  the  trial  must  go  on,  Rule  564. 
upon  which  plaintiff  applied  to  postpone,  see  Allen  v.  Mathers,  19  C.  L. 
J.  79. 

The  Master  in  Chambers  on  a  motion  to  postpone  the  trial  has 
under  this  Rule  power  to  impose  terms,  e.g.,  giving  security  for  the 
amount  sued  for:  Bank  of  Hamilton  v.  Stark,  13  P.  R.  13. 

The  costs  of  postponing  a  trial  on  account  of  the  absence  of  a  ma- 
terial witness  will  be  costs  in  the  cause,  where  diligent  efforts  have 
been  made  to  secure  attendance:  Brown  v.  Porter,  11  P.  R.  250;  but 
where  the  application  is  not  made  promptly,  the  applicant  may  be 
ordered  to  pay  the  costs  of  the  application  and  adjournment:  McDon- 
ald v.  McMillan,  22  Gr.  362. 

See  Fairbum  v.  Household,  etc.,  53  L.  T.  513,  in  note  to  Rule  544. 


554.    The  Judge  may,  at  or  after  the  trial,  direct  that 
judgment  be  entered,  or  may  adjourn  the  case  for  further  try  of  j 


consideration.     Con.  Rule  682.  reserve 

judgment. 
Substantially  the  same  as  Eng.  (1883)   R.  463. 

See  notes  to  sec.  65  of  the  Act  and  Rule  610. 

The  Judge  at  the  trial,  cannot  against  the  will  of  the  plaintiff's 
counsel,  non-suit  the  plaintiff  on  the  opening  address,  without  hearing 
the  evidence:  Fletcher;  v.  L.  &  N.  W.  Ry.,  1892,  1  Q.  B.  122;  but 
where  there  is  some  evidence  adduced  by  the  plaintiff,  but  it  is  not 
of  such  a  nature  as  would  warrant  the  jury  in  finding  a  verdict  in  his 
favour,  the  Judge  may  direct  a  non-suit:  Hiddle  v.  National  F.  &  M. 
Ins.  Co.,  1896,  A.  C.  372;  74  L.  T.  204. 

"Where  at  the  trial  it  appears,  at  the  close  of  a  plaintiff's  case,  that 
there  is  no  evidence  against  one  of  the  defendants,  it  is  within  the 
discretion  of  the  Judge  whether  he  will  then  direct  a  verdict  in  such 
defendant's  favour,  or  wait  till  the  whole  evidence  in  the  cause  closes: 
Parnell  v.  Great  Western  Railway  Company,  34  L.  T.  126;  see  1  Q. 
B.  D.  636. 

In  such  a  case,  the  action  being  for  negligence,  one  of  the  de- 
fendants called  witnesses,  the  effect  of  whose  evidence  was  to  throw 
the  blame  on  his  co-defendant,  and  they  were  cross-examined  by  the 
latter's  counsel,  a  verdict  being  found  against  this  defendant  and  in 
favour  of  the  other;  it  was  held  that  these  circumstances  did  not 
entitle  the  unsuccessful  defendant  to  object  to  the  verdict:  II). 

Where  there  are  several  distinct  issues  to  be  tried,  the  Judge  may, 
without  the  consent  of  the  parties,  accept  the  verdict  of  the  jury 
upon  those  issues  on  which  they  agree,  and  discharge  them  upon  the 
others,  leaving  the  parties,  if  they  think  fit,  to  take  down  the  un- 
decided issues  to  a  new  trial;  and  the  Court  will  give  judgment  on 
the  decided  issues,  and  has  power  to  send  down  the  undecided  issues 
to  a  new  trial:  MarsJi  v.  Isaacs,  45  L.  J.  C.  P.  505. 

Where  the  jury,  in  answer  to  questions,  gave  answers  which  were  Disagree- 
not  consistent  with  one  another,  they  were  sent  back  for  reconsid-  n:ent  of 
eration  of  the  inconsistent  answers:  Peuchem  v.  Imp.  Bank,  20   Ont.  jury* 
325. 

This  Rule  repealed  in  effect  R.  S.  O.  1877,  c.  51,  s.  34,  under  which 
judgment  in  ejectment,  unless  the  Judge  at  the  trial  otherwise 
directed,  could  not  be  entered  before  the  5th  day  of  the  Term  follow- 
ing. Under  the  present  Rules  judgment  in  actions  to  recover  land, 
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Rule  554.    as  in  all  others  (see  Rule  630),  may  be  entered  at  once  unless  the 
Judge  otherwise  directs:  see  Rudd  v.  Frank,  17  Ont.  758. 

After  a  judgment  by  consent  has  been  passed  and  entered,  it  can- 
not afterwards  be  varied  on  the  ground  of  mistake,  except  for  reasons 
sufficient  to  set  aside  an  agreement:  Attorney-General  v.  Tomline,  7 
Ch.  D.  388;  such  a  judgment  creates  an  estoppel  between  the  parties 
Re  South  American  Co.,  1895,  1  Ch.  37;  71  L.  T.  594~.  As  to  appeals 
in  such  cases,  see  s.  72  of  the  Act  and  notes. 

Where  the  Judge  does  not  at  the  trial  direct  judgment  to  be  entered, 
this  Rule  enables  him,  as  formerly  under  R.  S.  O.  1877,  c.  50,  s.  262, 
to  indorse  on  the  record  at  any  time  subsequent  thereto  his 
direction  for  judgment,  upon  which  judgment  may  be  entered  as 
though  the  indorsement  had  been  made  at  the  trial:  or  he  may, 
after  the  facts  have  been  found  by  the  jury,  or  by  the  Judge  at  or 
after  the  trial,  indorse  the  finding,  and  leave  the  parties  to  move  for 
judgment  before  him.  In  such  case  the  Judge,  after  a  finding  by  the 
jury  for  the  plaintiff,  cannot  on  motion  for  judgment,  direct  a  judg- 
ment for  defendant  to  be  entered  on  the  ground  that  there  was  no 
evidence  to  go  to  the  jury:  Perkins  v.  Dangerfield,  51  L.  T.  535.  The 
power  seems  to  have  been  assumed  in  Davies  v.  Felix,  4  Ex.  D.  33;  see 
also  Rocke  v.  McKerrow,  24  Q.  B.  D.  463;  62  L.  T.  556;  though  the 
Judge  on  consideration  could  not  say  that  there  was  no  evidence  to  go 
to  the  jury.  See  also  s.  65  of  the  Act  and  Daun  v.  Simmins,  48  L. 
T.  343,  and  Hamilton  v.  Johnson,  5  Q.  B.  D.  263. 

Where  the  jury  answers  questions  partly  in  favour  of  each  party 
so  that  no  judgment  can  be  entered  for  either  party,  the  Judge  may 
decline  to  enter  any  judgment,  and  the  case  then  stands  as  upon  a 
disagreement  of  the  jury,  and  may  be  brought  on  again  for  trial  as  if 
the  findings  did  not  exist:  Rule  781.  If  either  party  thinks  that  "the 
findings  justify  a  judgment  in  his  favour  his  course  will  be  to  move 
for  judgment  upon  them  at  or  after  the  trial;  if  the  Judge  declines 
to  enter  any  judgment  the  motion  will  be  dismissed,  and  an  appeal 
may  be  had  from  the  decision  or  order  on  the  motion  for  judgment: 
see  notes  to  Rule  781. 

Under  the  corresponding  Eng.  R.  judgment  was  in  Peters  v.  Perry, 
10  Times,  366,  entered  for  the  defendant  where  the  jury  had  dis- 
agreed. By  the  express  terms  of  Rule  780,  if  the  jury  disagree  and 
find  no  verdict,  the  Judge  at  or  after  the  trial  may  dismiss  the 
action;  and  see  Bank  of  B.  A7.  A.  v.  Eddy,  Patterson,  J.A.,  November, 
1883.  In  that  case  the  action  was  upon  promissory  notes:  the 
defence  relied  on  was  the  insolvency  of  the  defendant,  and  his  dis- 
charge under  a  deed  of  composition  and  discharge  duly  confirmed. 
In  reply  the  plaintiffs  attacked  the  discharge  on  the  grounds  of  fraud, 
and  fraudulent  preference.  Objections  were  taken  to  the  validity 
of  the  discharge  upon  facts  which  were  undisputed,  and  as  to  certain 
other  matters  of  fact  which  were  disputed,  evidence  was  gone  into, 
to  show  that  the  discharge  had  been  obtained  by  fraudulent  prefer- 
ence of  a  creditor,  and  by  giving  to  that  creditor  a  valuable  security. 
At  the  trial  the  defendant  objected  that  there  was  no  evidence  to  go 
to  the  jury.  Without  deciding  whether  there  was,  or  was  not 
evidence,  the  question  was  left  to  the  jury  by  the  Judge,  and  this  and 
all  otner  questions  were  reserved  for  discussion  on  motion  for  judg- 
ment. The  jury  disagreed  and  therefore  left  the  question  unanswer- 
ed. Nevertheless  both  parties  moved  for  judgment,  the  plaintiffs 
contending  that  on  the  undisputed  facts,  objections  fatal  to  the  dis- 
charge were  established:  the  defendant  contending  that  the  discharge 
was  good  as  against  such  objections,  and  that  there  was  no  evidence 
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proper  to  go  to  the  jury  on  the  issue  of  fraud,  or  fraudulent  prefer-  Rules 
ence.     Both  motions  were  refused  though  apparently  considered  pro-  555.557. 
per  in  point  of  form,  the  Judge  being  of  the  opinion  that  the  issue 
as  to  the  validity  of  the  discharge  could  not  properly  have  been  with- 
drawn from  the  jury,  and  that  the  undisputed  facts  were  not,  with- 
out the  matters  left  to  the  jury  for  consideration,  sufficient  to  decide 
the  question  as  to  the  validity  of  the  discharge. 

As  to  the  effect  of  the  withdrawal  of  a  juror,  see  Thomas  v.  Exeter, 
etc.,  Co.,  18  Q.  B.  D.  822.  ^ 

Unanimity  of  the  jury  is  no  longer  necessary,  the  verdict  of 
10  out  of  12  is  sufficient:  R.  S.  O.  c.  51,  s.  108  (Ij.  If  any  juror  is 
discovered  to  have  an  interest  in  the  result,  or  to  be  a  relative  of  any 
of  the  parties,  he  may  be  discharged  and  the  trial  may  proceed  before 
the  remaining  11,  of  whom  the  verdict  of  10  is  sufficient:  Ib.,  s.  109. 

Staying  Entry  of  Judgment,  or  Execution.—  Unless  the  Judge 
at  the  trial  stays  the  entry  of  the  judgment,  it  may  be  entered  forth- 
with: see  Rule  630. 

An  application  to  stay  the  entry  of  judgment,  or  the  issue  of  execu- 
tion, is  best  made  at  the  trial  when  all  the  facts  are  known  to  the 
Judge.  If  not  made  till  later  it  may  be  necessary  to  show  on  affidavit 
circumstances  making  a  stay  just:  see  Tuck  v.  Southern'  Counties,  etc., 
Bank,  61  L.  T.  159. 

Where  a  stay  of  execution  has  been  refused  by  the  Judge  at  the 
trial,  an  application  to  the  Court  must  be  supported  by  special  cir- 
cumstances, and  allegations  that  the  verdict  or  judgment  was  against 
the  weight  of  evidence,  or  that  there  was  no  evidence  to  support  the 
verdict  or  judgment,  or  that  there  was  misdirection,  are  not  special 
circumstances:  Monk  v.  Bartram,  1891,  1  Q.  B.  346. 

As  to  stay  of  execution  and  further  proceedings  in  the  action  in  the 
event  of  an  appeal  to  the  Court  of  Appeal  or  a  Divisional  Court,  see 
Rules  827.  829. 


555.    Exhibits  put  in  at  the  trial  shall  be  numbered, 
and  marked  according  to  Form  No.  208.     Con.  Rule  683.  to  be 
Rules  of  1  January,  1896,  1468. 

Taken  from  Chy.  O.  177. 


556.  The  officer  attending  the  trial  shall,  at  the  con-  List  of 
elusion  thereof,  make  a  list  of  the  exhibits  put  in,  stating  e' 
the  number  thereof  and  giving  a  description  of  each  ex- 
hibit, and  stating  by  whom  the  same  were  respectively 

put  in.  The  exhibits  of  each  party  shall  be  classified 
separately  in  such  list.  Such  list  may  be  according  to 
Form  No.  209.  New. 

557.  Where  exhibits  are  put  in  at  the  trial  they  shall  Exhibits. 
remain  in  Court  until  judgment  is  given  and  during  any 

stay  of  proceedings,  and  thereafter  shall  be  delivered  out, 
without  order,  to  the  parties  respectively,  upon  the  ap- 
plication of  either  party  upon  notice  to  the  other  side,  un- 
less a  motion  is  made  to  the  Divisional  Court  or  an  appeal 
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By  whom 


*s  taken  ^0  the  Court  of  Appeal,  in  which,  case  the  exhibits 
shall,  unless  otherwise  ordered,  be  retained  until  such 
motion  or  appeal  is  disposed  of.  Rules  of  1  Jan.,  1896, 
1470. 

Chy.  O.  179  modified. 

558.   The   officer  attending  the  trial   shall  enter   all 
to  such  findings  of  fact  as  the  Judge  may  at  the  trial  direct 
be  made.    ^.Q  j^  en^erej?  an(j  -fae  directions,  if  any,  of  the  Judge  as 

to  judgment,  in  a  book  to  be  kept  for  the  purpose,  and  the 
findings  shall  also  be  indorsed  on  the  Record.  Con.  Rule 

687. 

See  Eng.  (1883)  R.  465. 

The  practice  under  the  English  Rule  is  substantially  the  same  as 
that  which  this  Rule  provides,  except  that  the  certificate  is  not 
required  to  be  indorsed  on  the  copy  of  the  pleadings. 

As  to  the  effect  of  a  judgment  pronounced  but  not  signed,  see  note 
to  Rule  629. 

certificate       559.    The  indorsement    or   a    certificate    of   the    said 
or  officer,    officer  according  to  Form  207,  shall  be  sufficient  authority 

to  the  proper  officer  to  sign  judgment  accordingly.     Con. 

Rule  688. 

The  Eng.  (1883)  R.  466,  is  the  same  in  substance. 

Before  the  Jud.  Act,  1881,  in  the  Courts  of  Common  Law,  when  a 
cause  was  entered  for  trial,  a  copy  of  the  record  shewing  the  issue 
to  be  tried,  called  the  nisi  prius  record,  was  deposited  with  the  officer. 
After  the  trial  the  nisi  prius  record  was  delivered  to  the  successful 
party  as  soon  as  he  was  entitled  to  sign  judgment,  with  the  verdict 
indorsed,  and  he  then  indorsed  on  the  record  the  postea,  shewing 
the  result  of  the  trial.  The  possession  of  the  record  proved  his  right 
to  judgment,  and  was  the  warrant  to  the  proper  officer  to  enter  the 
judgment.  A  certified  copy  of  the  pleadings  for  the  use  of  the  Judge, 
is  now  the  record  under  Rule  539,  and  the  certificate  provided  by  the 
present  Rules  558  and  559,  takes  the  place  of  the  postea. 

In  Chancery,  there  was  no  nisi  prius  record,  and  no  copy  of  the 
pleadings  was  provided  for  the  use  of  the  Judge.  He  referred  to 
the  originals  at  the  trial  or  hearing;  and  in  case  of  reserving  judg- 
ment counsel's  briefs  were  left  with  him. 


?tc?,°to'be 


56O.  Except  in  cases  provided  for  by  clause  (4)  of 
40  after  judgment  has  been  delivered,  or  verdict 
entered,  the  record  and  exhibits  and  the  list  thereof  shall 
be  retained  by,  or  forwarded  to,  the  officer  whose  duty 
it  is  to  settle  the  judgment,  and  the  parties  shall  be  at 
liberty  to  inspect  the  same;  after  judgment  has  been 
settled  the  record  and  exhibits  and  list  thereof  shall  be 
retained  by,  or  forwarded  to,  the  officer  whose  duty  it  is 
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to  enter  the  judgment,  and  shall  be  retained  by  him,  sub-  *[5jJJ3 
ject,  however,  to  the  provisions  of  Rules  337  and  557. 
Eules  1  Jan.,  1896,  1471. 

In  the  County  of  York  records  and  exhibits  are  forwarded  by  the 
Clerk  of  Assize  to  the  Central  Office,  from  which  when  required, 
before  the  Registrar  settling  the  judgment,  they  can  be  obtained  on 
his  requisition:  see  Rules  40  (4),  338.  The  judgment  when  settled 
is  entered  in  the  Central  Office:  Rule  628. 

Under  this  Rule  in  cases  tried  at  the  non-jury  Court  in  Toronto, 
the  record  and  exhibits  on  the  conclusion  of  the  trial  are  delivered  to 
the  Senior  Registrar,  with  whom  they  remain  until  the  judgment  is 
settled:  see  Rule  26  (d). 

In  other  counties  the  record  and  exhibits  are  retained  by  the  officer 
who  attends  as  Registrar  at  the  Trial,  if  he  is  the  officer  in  whose 
office  the  proceedings  were  commenced,  as  in  that  case  he  is  the 
proper  officer  to  enter  judgment:  Rule  628;  or  when  the  judgment  is 
settled  by  him  (Rule  625)  they  are  forwarded  by  him  to  the  officer  in 
whose  office  the  proceedings  were  commenced,  and  where  the  judg- 
ment is  to  be  entered:  Rule  628. 

When  the  record  and  exhibits  are  required  on  a  motion  before  the 
Divisional  Court,  they  may  be  forwarded  to  the  Central  Office,  under 
Rule  337. 

2.  TRIAL  OF  HIGH  COURT  CASES  IN  COUNTY  COURT  AND 

Vice  Versa. 

561.  In  any  of  the  cases  in  sections  90  and  91  of  jf/te  Notice  of 
Judicature  Act,  1891,  (a)  the  notice  of  trial  or  assessment  in  such  " 
of  damages  shall  state  that  the  cause  will  be  tried,  or  the  C1 
damages  assessed  at  the  Sittings    of   the    High  Court  or 
County  Court,  according  to  the  fact.    Con.  Rule  690. 

Taken  from  R.  S.  O.  1877,  c.  49,  s.  33. 

(a)  Now  sees.  92  and  93  of  the  Jud.  Act,  R.  S.  O.  1897,  c.  51. 

562.  A  motion  to  be  made,  in  respect  to  the  trial,  Motions 

•  T  c  •  TT*    i    a8&mst 

•judgment,  verdict  or  assessment  of  damages  in  a  High,  verdict  m 

7->     6j.  L   •    J  J          .a.      CJVLA'  £  C\  HighCourt 

Court  case  tried  or  assessed  at  the  bittings  01  any  Uounty  cases  tried 
Court  shall  be  made  in  the  High  Court  or  the  Court  of  cour°ts.uty 
Appeal,  according  to  the  alternative  right  given  in  other 
cases.     Con.  Rule  693. 
Taken  from  R.  S.  O.  1877,  c.  49,  s.  36. 

563.  A  motion  in  respect  to  the  trial,  -judgment,  ver-  Motion 

c    i  •  r^i  r*  against 

diet  or  assessment  01  damages  in  any  Uounty  (Jourt  case  verdict, 
tried  at  a  Sittings  of  the  High  Court,  shall,  unless  other-  county 
wise  ordered,  be  made  at  the  sittings  of  the  Divisional  trieJat"86 
Court  at  which  a  motion  would  be  required  to  be  made  |iu?ngsurt 
if  the  action  were  in  the  High  Court,  and  according  to  the 
practice  of  the  High  Court;  and  any  order  made  in  that 


720  CONSOLIDATED   RULES. 

Rules        Court  shall  be  final  and  shall  not  be  subject  to  appeal. 
Con.  Rule  694.    Rules  of  1  Jan.,  1896,  1473. 

Taken  from  R.  S.  O.  1877,  c.  49,  s.  37. 

See  Edmunds  v.  Hoey,  35  U.  C.  Q.  B.  495. 

In  a  County  Court  case  directed  to  be  tried  in  the  High  Court,  the 
case  is  only  in  the  High  Court  for  trial.  For  other  purposes,  it  re- 
mains in  the  County  Court,  so  that  a  motion  to  set  aside  notice  of 
trial  must  be  made  in  the  County  Court:  Clark  v.  Clifford,  7  P.  R. 
329.  So  also  motions  to  postpone  the  trinl  are  to  be  made  in  the 
County  Court;  this  was  expressly  provided  by  former  Rule  691,  now 
omitted  as  unnecessary. 

Powers  of        564.    In  anv  action  in  a  County  Court  entered  for 

Judge  as  to  «/  TT_.          /-N  i        -r     i  •  i 

county       trial  at  any  Sittings  of  the  High  Court,  the  Judge  presid- 

Courtcases  .  ,       *L.     .  i     n  i  ,1  j 

tried  be-  ing  at  the  Sittings  shall  have  the  same  powers  as  to  amend- 
fore  him.  ment  Qf  tke  pleadings  and  proceedings,  putting  off  the 
trial,  reference,  making  the  cause  a  remanet,  and  other- 
wise dealing  with  the  cause  and  proceedings  therein,  as 
if  the  action  had  been  commenced  in  the  High  Court. 
Con.  Rule  695. 

Taken  from  R.  S.  O.  1877,  c.  49,  s.  38. 

The  Judge  of  a  County  Court  may  allow  amendments  in  High 
Court  cases  coming  on  before  him  for  trial:  King  v.  Olassford,  11 
C.  P.  490. 

when  565.    Wherever  the  Judge  indorses  on  the  record  in 

marks  re-    any  such  action  the  word  "  Remanet,"  and  adds  any  words 
to  the  effect  following:    "'And  the  within  cause  may  be 
entered  and  tried  at  any  County  Court,  or  sittings  of  the 
sittfnqornt  HiQh  Court"  such  cause  may  without  payment  of  any 
Assizes.      further  fee  for  entering  the  case  be  entered  at  any  subse- 
quent Sittings  of  the  County  Court,  or  Sittings  of  the 
High  Court,  for  which  notice  of  trial  may  be  given,  and 
the  case  may  be  tried  and  disposed  of  in  the  same  way  as 
any  other  case  entered  at  such  Sittings..  Con.  Rule  696. 
Taken  from  R.  S.  O.  1877,  c.  49,  s.  39. 

certified  566.  On  the  application  of  any  party,  the  County 
notls°off  Court  Clerk  shall  at  the  cost  of  the  party,  forward  to  the 
cases.  Central  Office,  a  certified  copy  of  the  evidence,  and  the 

record  and  exhibits.    Con.  Rule  697.    Rules  1  Jan.,  1896, 

1474. 

3.  VEXATIOUS  DEFENCES  IN  ACTIONS  TO  RECOVER  LAND. 

Iefen*ceu8        ^T.    It  being  desirable,  in   actions  to  recover  land 

merits1*      brought  against  persons  who  are  merely  intruders,  not  to 

prevent  plaintiffs  from  recovering  land  to  which  they  have 
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just  claim  on  account  of  some  want  of  technical  form  in 
their  title,  or  some  imperfection  not  affecting  the  merits 
of  the  case,  and  .of  which  mere  strangers  to  the  title,  hav- 
ing no  claim  or  colour  of  legal  claim  to  the  possession, 
should  not  be  permitted  to  take  advantage;  the  plaintiff  or 
his  solicitor  may  serve  a  notice  upon  the  defendant  or  his 
solicitor  in  words  or  to  the  effect  following: 

"  Take  notice  that  I  claim  the  premises  for  which  this  action  is 
brought  as  the  bona  fide  purchaser  thereof,  from  A.'  B.  (or  as  the  case 
may  be),  and  that  you  will  be  required  to  show  upon  the  trial  of  this 
cause  what  legal  right  you  have  to  the  possession  of  the  premises.'' 

Con.  Rule  698. 

Taken  from  R.  S.  O.  1877,  c.  51,  s.  26. 

See  Doe  d.  Lyons  v.  Crawford,  6  O.  S.  344;  Armstrong  v.  Little,  20 
U.  C.  Q.  B.  425;  Davis  v.  Van  Norman,  30  U.  C.  Q.  B.  437;  Thompson 
v.  Hall,  31  U.  C.  Q.  B.  367;  Booth  v.  Girdwvod,  32  U.  C.  Q.  B.  23; 
Thompson  v.  Bennett,  22  C.  P.  393;  Barnier  v.  Bamier,  23  Ont.  280. 

568.   If,  upon  the  trial,  the  evidence  of  title  given  by  Formal 
the  plaintiff  satisfies  the  Court  (and  the  jury,  if  the  case  is  plaintiff's 
tried  by  a  jury)  that  he  is  entitled  in  justice  to  be  regarded  1    '  ^  ~ 
as  the  proprietor  of  the  land  or  is  entitled  to  the  immedi-  )Q  /  f\.  /3*7m 
ate  possession  thereof  for  any  term  of  years,  but  that  he     '  / 

cannot  show  a  perfect  title  by  reason  of  some  want  of  form 
in,  or  to  the  defective  registration  of  some  instrument  pro- 
duced, or  from  any  cause  not  within  the  power  of  the  plain- 
tiff to  remedy  by  using  due  diligence,  the  Court,  or  the 
jury  under  the  direction  of  the  Court,  may  find  a  verdict 
for  the  plaintiff,  unless  the  defendant  or  his  counsel  upon 
being  required  by  the  other  party  so  to  do,  give  such  evi- 
dence of  title  as  shows  that  he  is  the  person  entitled,  or 
that  he  bona  fide  claims  to  be  the  person  entitled  to  the 
land,  by  reason  of  the  defect  in  the  title  of  the  plaintiff, 
or  that  he  holds,  or  bona  fide  claims  to  hold,  under  the 
person  so  entitled.  Con.  Rule  699. 
Taken  from  R.  S.  O.  1877,  c.  51,  s.  27. 

fr*  569.    Where  a  verdict  or  judgment  is  rendered   or  verdict  to 
given  under  the  authority  of  Rule  568,  it  shall  be  indorsed  as  rendered 
as  rendered  or  given  under  Rules  568  and  569,  and  it  shall 
be  stated  in  the  judgment  to  have  been  so  given,  and  in 
any  action  thereafter  brought  for  mesne  profits,  such  judg- 
ment shall  not  be  evidence  to  entitle  the  plaintiff  to  re- 
cover.    Con.  Rule  YOO. 
Taken  from  R.  S.  O.  1877,  c.  51,  s.  28. 
J.A.— 46 


722  CONSOLIDATED   RULES. 

570-572.          4.  INSPECTION  OF  PROPERTY  AND  VIEWS  BY  JURIES. 

inspect?*7  57O.  The  Judge,  by  whom  any  cause  or  matter  is 
tried  with  or  without  a  jury,  or  before  whom  any  cause  or 
matter  is  brought  by  way  of  appeal,  may  inspect  any  pro- 
perty or  thing  concerning  which  any  question  arises  there- 
in. Con.  Eule  701. 

Where  a  Judge  takes  a  view  of  premises  or  property  in  dispute, 
semble,  he  should  do  so  in  presence  of  the  parties,  so  as  to  avoid  any 
mistake  as  to  the  property  viewed  being  that  in  dispute. 

o?reai^rn  571.  A  party  in  a  cause  or  matter  may  apply  to  the 
personal  Court  or  a  Judge  for  an  order  for  the  inspection  by  the 

"property 

by  jury,      jury  or  by  himself  or  by  his  witnesses,  of  any  real  or  per- 

wifnesseB.  sonal  property,  the  inspection  of  which  may  be  material  to 

the  proper  determination  of  the  question  in  dispute,  and  the 

19  I    ft-  I  -     Court  or  a  Judge  may  make  such  order  upon  such  terms 

as  to  costs  and  otherwise,  as  the  Court  or  Judge  may  think 

fit.     Con.  Kule  702.     Kules  of  1  Jan.,  1896,  1475. 

Taken  from  R.  S.  O.  1877,  c.  50,  s.  168.    See  Eng.  R.  (1883)  659. 

Liberty  was  given  under  the  similar  Irish  Rule  to  inspect  a  ship 
lying  in  harbour  on  which  it  was  alleged  that  certain  timber,  part  of 
the  subject  matter  of  the  action,  had  been  placed  by  defendant  for 
removal:  Morris  v.  Hoivell,  22  L.  R.  Ir.  77. 

Under  Eng.  (1883)  R.  654,  property  has  been  ordered  to  be  sent 
out  of  the  jurisdiction  for  inspection  by  witnesses  who  are  to  be  ex- 
amined by  commission:  see  notes  to  Rule  499,  supra-,  p.  680. 

There  is  no  power  to  order  the  Sheriff  of  one  county  to  bring  a 
jury  of  that  county  to  viewT  lands  in  question  in  another  county: 
Stoke  v.  Robinson,  6  Times,  31. 

Party  572.  Upon  any  application  for  a  view  by  a  jury, 
view™8  there  shall  be  an  affidavit  stating  the  place  at  which  the 
with81*  view  is  to  be  made,  and  the  distance  thereof  from  the  She- 
sheriff  riff's  Office.  Unless  the  Court  or  Judge  otherwise  orders, 

sum  to  pay  ,..  ,,  •  i     -n     i  •! 

expenses,  the  party  obtaining  the  order  zor  the  view  shall  deposit 
with  the  Sheriff  the  sum  of  $25  in  case  of  a  common  jury, 
and  $34  in  case  of  a  special  jury  if  such  distance  does  not 
exceed  5  miles;  and  $31  in  case  of  a  common  jury,  and 
$43  in  case  of  a  special  jury,  if  the  distance  be  above  5 
miles;  and  if  such  sum  shall  be  more  than  sufficient  to  pay 
the  expenses  of  the  view,  the  surplus  shall  forthwith  be 
returned  to  the  party  who  obtained  the  view,  or  his  solici- 
tor, and  if  such  sum  shall  not  be  sufficient  to  pay  such 
expenses,  the  deficiency  shall  forthwith  be  paid  by  such 
party  or  his  solicitor  to  the  Sheriff.  Con.  Rule  703. 
Taken  from  Rule  T.  T.  1856,  39. 
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MENTS AND  ORDERS,  628-637. 

9.  ORDERS  OBTAINED  UPON  A  CON- 


10.  SETTING  ASIDE   JUDGMENTS   BY 

DEFAULT,  639. 

11.  VARIATION   OF    JUDGMENTS    AND 

ORDERS,  640-642. 

12.  ENTRY  OF  SATISFACTION,  643-644. 


1.  DEFAULT  OF  APPEARANCE. 

(i)  Generally. 
573.    Except  where  otherwise  provided  by  these  Rules  Effect  of 

r_.  «/T1  notap- 

or  where  otherwise  ordered  by  the  Court  or  a  J  udge,  a  pearmg. 
defendant  who  fails  to  appear  shall  not  be  entitled  to  no- 
tice  of  any  subsequent  proceedings  in  the  action.     New. 

A  similar  provision  is  made  in  the  case  of  a  defendant  not  deliver- 
ing a  statement  of  defence  and  against  whom  the  pleadings  are  noted 
as  closed:  see  Rule  586. 

As  to  notice  of  assessment  of  damages,  see  Rule  537. 

Where  a  reference  is  directed,  notice  is  to  be  given  of  the  first 
proceeding  before  the  Master  to  every  party  affected,  unless  expressly 
dispensed  with  by  the  Master:  see  Rule  658. 

574.    Where  a  defendant  fails  to  appear,  the  plaintiff 
bef  ore  taking  proceedings  upon  default  of  appearance  shall  default 
file  an  affidavit  of  service  of  the  writ  or  the  notice  in  lieu  pearance. 
thereof,   [or  the  undertaking  of  the  defendant's  solicitor 
accepting  service  and  agreeing  to  enter  an  appearance, 
with  an  affidavit  verifying  the  undertaking  filed],  as  the 
case  may  be.     Con.  Rule  704. 

This  Rule  corresponds  with  the  Eng.  (1883)  R.  102,  except  that  the 
clause  in  brackets  is  not  in  the  latter.  Rule  145  provides  for  a 
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solicitor's  undertaking  to  accept  service.  Rule  645  prescribes  the 
procedure  in  case  of  default  of  appearance  to  a  writ  indorsed  under 
Rule  140,  with  a  claim  for  an  account;  and  see  Rule  575,  as  to 
specially  indorsed  writs. 

The  substitution  of  notice  in  lieu  of  service  of  the  writ  is  authorized 
in  cases  where  the  Court  sees  fit  to  allow  that  mode  of  service,  in 
any  case  where  the  plaintiff  is  unable  to  effect  prompt  personal 
service:  Rule  146. 

Notice  of  the  writ  and  not  the  writ  itself  is  required  to  be  served 
where  the  defendant  is  served  out  of  the  jurisdiction  and  is  not  a 
British  subject:  see  Rule  165. 

Where  a  notice  was  served  in  lieu  of  a  writ,  an  affidavit  stating 
that  defendant  had  been  served  with  "  a  notice  in  writing,  a  true 
copy  of  which  is  hereto  annexed,"  was  held  sufficient:  Bustros  v. 
Bustros,  14  Ch.  D.  849.  In  cases,  however,  to  which  Rule  150  applies, 
the  affidavit  of  service  should  state  the  day  on  which  the  indorse- 
ment of  the  time  of  service  was  made. 

The  writ  should  be  annexed  to  the  affidavit  of  service  in  accordance 
with  the  former  practice:  TJie  Eppos,  32  W.  R.  154;  49  L.  T.  604. 

As  this  Rule  requires  an  affidavit  it  has  been  held  that  the  Court 
will  not  accept  a  certificate,  though  British  Consuls,  in  the  country 
to  which  the  defendant  belonged,  had  instructions  not  to  administer 
oaths  to  subjects  of  that  country:  Ford  v.  Miescke,  16  Q.  B.  D.  57. 

5*75.  "Where  the  writ  is  specially  indorsed  for  a  debt 
or  liquidated  demand  in  money  under  Rule  138,  and  any 
defendant  fails  to  appear,  the  plaintiff,  notwithstanding 
that  the  writ  may  be  indorsed  with  any  other  claim,  may, 
as  against  such  defendant,  sign  final  judgment  for  any 
sum  not  exceeding  the  amount  for  which  the  writ  is  so 
specially  indorsed,  together  with  interest  as  claimed  to 
the  date  of  the  judgment,  and  for  his  costs,  without  pre- 
judice to  his  right  to  proceed  with  the  action  against  any 
other  defendants,  and  as  to  any  other  claims  indorsed.  See 
Con.  Eules  705,  706,  711, 

See  Eng.  (1883)  R.  103,  which,  however,  does  not  admit  of  a 
judgment  being  signed  where  there  is  any  other  claim  indorsed  on 
the  writ  besides  the  special  indorsement. 

This  Rule  effects  an  important  change  in  the  practice.  Under  tfie 
former  Rule  705  a  final  judgment  could  only  be  signed  on  a  specially 
indorsed  writ  for  default  of  appearance,  where  there  was  no  other 
claim  in  the  writ  besides  that  specially  indorsed.  But  now  claims 
properly  the  subject  of  a  special  indorsement  may  be  combined  with 
others  which  are  not,  and  in  default  of  appearance  final  judgment 
may  be  signed  for  the  former,  ancl  the  action  may  be  proceeded  with 
as  to  the  other  claims. 

This  Rule  therefore  overrides  a  "number  of  decisions  settling  the 
former  practice:  see  Hollender  v.  Ffoulkes,  16  P.  R.  175;  Solm^es  v. 
Stafford,  76.,  264;  McVicar  v.  McLaughlin,  /&.,  450;  and  cases  there  re- 
ferred to.  The  RuU  was  applied  in  Euyck  v.  Wilson,  18  P.  R.  44. 
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Where  there  are  several  defendants  jointly  liable,  some  of  whom  Rule  575. 
appear,  and  some  of  whom  do  not,  judgment  may  be  signed  under  Where 
this  Rule  against  the  latter  without  prejudice  to  the  plaintiff's  claim  several 
against  the  others:  see  Montgomery  v.  Ferris,  20  L.  R.  Ir.  282;  Rice™ 
v.   Dillon,  28  L.  R.  Ir.  376.     But  if  the  plaintiff  sues  and  recovers 
judgment  against  one  of  two  joint  debtors,  without  making  the  other 
a  party,  the  latter  is  discharged:  Hammond  v.  Schofleld,  1891,  1  Q.  B. 
453;  Toronto  Dental  Mfg.  Co.  v.  McLaren,  14  P.  R.  89;  such  a  judgment 
will  not  be  vacated  on  the  plaintiff's  application  in  order  to  join  the 
co-debtor,  even  with  the  defendant's  consent:  Hammond  v.  Schofleld, 
supra. 

See  also  note  to  Rule  228,  p.  405. 

But  where  a  judgment  entered  against  a  person  erroneously 
assumed  to  be  liable,  was  void  under  a  statute,  and  was  set  aside  by 
consent,  it  was  held  to  be  no  bar  to  a  subsequent  action  against 
other  persons  liable  for  the  debt:  Keating  v.  Graham,  26  Ont.  361. 

In  an  action  on  a  promissory  note,  the  plaintiff  may  sign  judgment 
on  default  of  appearance  to  a  specially  indorsed  writ,  without  produc- 
tion of  the  note:  Oliver  v.  Fryer,  1  P.  R.  325. 

Where  an  action  is  commenced  in  a  local  office,  a  judgment  by 
default  should  be  entered  in  the  local  office:  Chamberlain,  v.  Armstrong, 
18  C.  L.  J.  99,  and  see  Rules  15  and  628. 

Where  the  copy  of  writ  served  was  not  an  accurate  copy,  the  teste 
being  1880  instead  of  1882,  this  was  held  not  to  be  a  fatal  error, 
and  a  motion  to  set  aside  a  judgment  signed  was  refused:  Wesson  v. 
Stalker,  47  L.  T.  444. 

Judgment  can  only  be  signed  for  the  amount  due  at  the  time  the 
writ  was  issued,  not  for  claims  which  had  not  then  matured:  Park  v. 
Patton,  3  C.  L.  T.  264;  but  see  Hughes  v.  Justin,  infra,  p.  726. 

In  an  action  for  foreclosure  and  on  the  covenant  for  payment, 
judgment  was  signed  on  a  claim  on  the  covenant  under  this  Rule: 
Bisset  v.  Jones,  32  Ch.  D.  635.  But  the  practice  in  Ontario  is  not  < to 
sign  a  separate  judgment  on  the  covenant,  but  to  sign  one  judgment, 
which  awards  relief  on  the  covenant,  and  also  provides  for  redemp- 
tion or  sale,  or  foreclosure. 

Judgment  may  be  signed  by  default  of  appearance  against  a 
married  woman,  when  the  writ  is  specially  indorsed,  and,  in  the  case 
of  contracts  entered  into  before  13th  April,  1897,  the  special  indorse- 
ment should  allege  that  she  had  when  she  made  the  contract,  and  still 
has  separate  estate:  Nesbitt  v.  Armstrong,  14  P.  R.  366;  and  see  Tetley 
v.  Griffith,  36  W.  R.  96;  57  L.  T.  673;  but  that  allegation  is  not  neces- 
sary in  the  case  of  contracts  made  after  13th  April,  1897:  see  R. 
S.  O.  c.  163,  ss.  3  and  4,  and  notes  to  Rule  199,  p.  336. 

Forms  of  the  judgment  will  be  found  in  the  App.  Nos.  139  and  140. 

Execution. — Execution  may  in  all  cases  be  issued  forthwith,  un- 
less otherwise  ordered:  see  Rule  843.  This  was  not  the  case  under 
original  J.  A.  Rule  72,  and  R.  S.  O.  1877,  c.  50,  s.  64.  Cornish  v. 
Manning,  18  C.  L.  J.  143;  2  C.  L.  T.  105,  and  Macdonald  v.  Crombie, 
2  Ont.  243,  decided  under  that  former  practice,  are  no  longer 
applicable. 

Setting  aside  Judgment  by  Default. — See  also  Rule  639.  Setting 

Under  R.  S.  O.  1877,  c.  50,  s.  64,  it  was  provided  that  an  applica- 
tion  to  set  aside  a  judgment  must  be  based  upon  affidavits  "  account- 
ing for  the  non-appearance  and  disclosing  a  defence  upon  the  merits. 
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Rule  576.  Under  the  present  Rules  the  matter  is  left  at  large  to  the  discretion 
of  the  Court  or  Judge;  but,  no  doubt,  in  practice,  the  non-appearance 
will  have  to  be  explained,  and  a  defence  shewn.  The  terms  commonly 
imposed  have  been  the  payment  by  the  defendant  of  the  costs  of  the 
application,  pleading  without  delay,  and  sometimes  bringing  money 
into  Court:  see  Harrison  C.  L.  P.  Act  (R.  S,  O.  1877,  c.  50),  s.  64; 
Arch.  Pr.,  13th  ed.,  790,  and  800;  and  Smith  v.  DobUn,  3  Ex.  D.  340. 
In  Hillyard  v.  Swan,  12  P.  R.  226,  the  judgment  and  execution  were 
directed  to  stand  as  security.  See  also  Ontario  Bank  v.  Burk,  10  P. 
R.  561.  565 

Where  the  defendant  paid  the  claim  sued  on  after  the  writ  issued, 
a  judgment  subsequently  entered  for  non-appearance,  for  the  amount 
of  the  claim  and  costs,  was  set  aside  as  irregular:  Hughes  v.  Justin, 
1894,  1  Q.  B.  667;  70  L.  T.  365. 

Substituted  service,  when  regularly  effected,  is  for  all  purposes 
equivalent  to  personal  service,  and  even  though  it  has  in  reality  never 
come  to  the  knowledge  of  the  defendant  he  will  not  be  let  in  to 
defend  as  of  right:  Watt  v.  Barnett,  3  Q.  B.  D.  183,  363.  Lapse  of 
time  is  no  bar  to  an  application  to  set  aside  a  judgment  obtained  by 
default,  where  no  irreparable  mischief  will  be  done  to  the  plaintiff, 
and  the  injury  caused  by  the  delay  may  be  compensated  for  by  pay- 
ment of  costs:  Atwood  v.  Chichester,  3  Q.  B.  D.  722;  see  also  Davis 
v.  Ballenden,  W.  N.  1882,  92;  46  L.  T.  797,  and  notes  to  Rules  6.39 
and  778;  but,  especially  after  delay  in  moving,  a  judgment  regularly 
signed,  will  only  be  set  aside  on  proper  terms:  see  McVicar  v.  Mc- 
Laughlin,  16  P.  R.  454. 

The  application  will  not  be  granted  to  give  the  defendant  the  ad- 
vantage of  a  technical  defence:  Forbes  v.  Middleton,  2  Str.  1242. 

The  following  have  been  considered  meritorious  defences:  The 
Statute  of  Limitations;  Haddocks  v.  Holmes,  1  B.  &  P.  228;  Mclntyre 
v.  The  Canada  Co.,  18  Gr.  367;  Seaton  v.  Fenwick,  1  P.  R.  146;  Usury; 
Trust  &  Loan  Company  of  Canada  v.  Boulton,  18  Gr.  234;  Infancy: 
Delafteld  v.  Tanner,  5  Taunt.  856;  Cavallier  v.  Michael,  17  L.  T.  290; 
that  the  claim  is  not  one  that  can  be  specially  indorsed:  Rogers  v. 
Hunt,  10  Ex.  474;  want  of  jurisdiction:  Hamelyn  v.  White,  6  P.  R. 
120.  As  to  want  of  stamps:  see  Caughill  v.  Clark,  9  P.  R.  471. 
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576.  Where  the  writ  is  not  specially  indorsed,  but  as 
indorsed  includes  a  claim  for  a  debt  or  liquidated  demand, 
and  any  defendant  fails  to  appear,  a  statement  of  claim 
including  such  claim  need  not  be  delivered  to  such  defen- 
dant, but  the  plaintiff  may  file  an  affidavit  of  service  of 
the  writ  or  notice  in  lieu  thereof,  and  file  and  serve  a  state- 
ment of  the  particulars  of  the  claim  stated  in  the  indorse- 
ment upon  the  writ,  and  may,  after  the  expiration  of  Jl 
days,  sign  final  judgment  against  such  defendant  for  the 
amount,  not  exceeding  the  amount  indorsed  upon  the  writ, 
and  for  his  costs,  without  prejudice  to  his  right  to  proceed 
with  the  action  against  any  other  defendants,  and  as  to 
any  other  claims  indorsed.  See  Con.  Rule  Y07. 

The  former  Rule  707  was  the  same  as  Eng.  Rule,  1875,  O.  13,  r.  5, 
but  this  Rule  is  modified  so  as  to  make  it  conform  to  the  other  Rules, 
which  enable  other  claims  than  those  specified  in  Rule  138  to  be 
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indorsed  on  a  specially  indorsed  writ.      This  Rule  is  evidently  only  Rules 
intended  to  enable  the  plaintiff  to  obtain  judgment  in  the  manner  577,  578. 
provided,   for  such  part  of   his  claim   as   might  under  Rule  138  be 
specially  indorsed. 

Under  the  old  practice  before  the  Jud.  Act,  1881,  the  plaintiff  tiled 
and  served  a  declaration,  and  if  no  plea  was  pleaded  he  could,  if  the 
amount  claimed  was  indorsed  on  the  writ,  sign  final  judgment  for 
default  of  a  plea  for  the  amount  so  shewn  and  costs.  The  filing  or 
serving  of  a  statement  of  claim  as  to  any  claim  which  might  under 
Rule  138  be  specially  indorsed  is  now  dispensed  with,  and  the  filing 
and  serving  of  a  statement  of  the  particulars  of  such  claim  is  sub- 
stituted. 

Where,  however,  the  indorsement  on  the  writ  includes  claims  not 
the  subject  of  special  indorsement  under  Rule  138,  a.  statement  of 
claim  as  to  such  claims  must  be  delivered. 

A  claim  for  a  specified  sum  for  work,  labour  and  attendance  as  a 
medical  man,  has  been  held  to  be  a  liquidated  demand  and  capable 
of  being  made  the  subject  of  a  special  indorsement,  or,  though  the 
writ  be  not  specially  indorsed,  to  entitle  the  plaintiff  to  obtain  final 
judgment  under  the  present  Rule:  Kilgariff  v.  McGrana,  8  L.  R.  Ir. 
354. 

Forms  of  judgment  will  be  found  in  the  App.  Nos.  139,  140. 

It  is  provided  by  Rule  1134  that  the  plaintiff  is  not  to  be  entitled  to 
the  costs  of  the  statement  of  particulars  of  his  claim,  unless  the 
taxing  officer  is  satisfied  that  there  was  good  reason  for  not  specially 
indorsing  the  writ,  so  as  to  render  unnecessary  the  filing  and  serving 
such  statement. 


57"7.    "Where   the   writ   is  specially   indorsed   with 
claim  for  the  recovery  of  chattels  under  Rule  138,  and  any  indorsed 
defendant  fails  to  appear,  the  plaintiff,  notwithstanding  covery  of 
that  the  writ  may  be  indorsed  with  any  other  claim,  may,  chattels- 
as  against  such  defendant,  sign  final  judgment  for  the  re- 
covery of  the  chattels  and  his  costs,  without  prejudice  to 
his  right  to  proceed  with  the  action  against  any  other  de- 
fendant and  as  to  any  other  claims  indorsed.    New. 

This  is  a  new  provision  introduced  in  consequence  of  the  addition 
of  claims  for  the  recovery  of  chattels  to  those  which  may  now  be 
specially  indorsed:  see  Rule  138  (g). 

It  may  be  a  question  how  far  a  plaintiff  would  be  entitled  to  issue 
execution  for  the  recovery  of  chattels  in  the  joint  possession  of 
several  defendants,  some  of  whom  appear,  and  some  of  whom  do 
not,  until  he  has  recovered  judgment  against  all. 

578.  "Where  the  writ  is  not  specially  indorsed  but  as  where 
indorsed  includes  a  claim  for  the  detention  of  goods  and  Sot  m 
pecuniary  damages,  or  either  of  them,  and  any  defendant  i^orsed. 
fails  to  appear,  a  statement  of  claim  including  any  such       p  ft  ..^ 
claim  need  not  be  delivered  to  such  defendant,  but  inter-  '*/  ' 

locutory  judgment  may  be  signed  against  such  defendant, 
without  prejudice  to  the  right  of  the  plaintiff  to  proceed 
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Rule  579.  against  any  other  defendants,  and  as  to  any  other  claims 
indorsed;  and  the  value  of  the  goods  and  the  damages,  or 
either  of  them,  as  the  case  may  be,  in  respect  of  the  causes 
of  action  stated  in  the  indorsement  on  the  writ,  may,  un- 
less otherwise  ordered  by  the  Court  or  a  Judge,  be  as- 
sessed, as  against  such  defendant,  at  a  sittings  of  the  High 
Court,  and  either  before  or  at  the  same  time  as  the  trial 
of  the  action,  or  issue  therein,  against  the  other  defendants, 
if  any,  or  at  the  County  Court  of  the  county  in  which  the 
action  is  brought.  See  Con.  Kules  708,  709. 

This  Rule  in  effect  embodies  the  provisions  of  Eng.  (1883)  Us.  105 
and  106,  except  that  under  the  Eng.  Rules  interlocutory  judgment 
cannot  be  signed  for  the  value  of  the  goods  or  damages,  where  the 
writ  is  indorsed  for  other  claims,  such  as  for  example  an  injunction: 
see  Port  v.  GriffitJis,  28  Sol.  Jour.  339;  the  same  was  the  case  under 
former  Con.  Rule  708:  McCalUim  v.  McCalium,  11  P.  R.  16. 

Under  the  present  Rule  the  plaintiff  may  sign  interlocutory  judg- 
ment, and  proceed  with  the  action  as  to  the  claim  for  an  injunction, 
and  to  assess  damages. 

Interlocutory  judgment  may  be  entered  immediately  upon  default 
of  appearance;  and  the  indorsement  on  the  writ  will  govern  the  in- 
quiry as  to  damages  without  any  pleading. 

The  old  learning  on  the  subject  of  "  conversion  "  need  not  be  im- 
ported into  the  system  introduced  by  The  Judicature  Act,  which 
provides  for  redress  in  case  the  plaintiff's  goods  are  wrongfully 
detained,  or  in  case  he  is  wrongfully  deprived  of  them:  Stimson  v. 
Block,  11  Ont.  103. 

A  form  of  interlocutory  judgment  will  be  found  in  the  Appendix 
Form  No.  145,  and  of  judgment  in  default  of  appearance  after  assess- 
ment of  damages,  No.  147. 

•It  would  seem  that,  under  this  Rule,  where  the  action  is  brought  for 
the  specific  recovery  of  chattels,  the  plaintiff  may,  upon  default  of 
appearance,  have  judgment  for  the  delivery  of  the  chattels;  and  may 
then  enforce  that  judgment  under  Rule  852:  Ivory  v.  Crudcksliank,  W. 
N.  1875,  249;  per  Quain,  J.,  at  Chambers. 

Where  a  final  instead  of  an  interlocutory  judgment  was  signed, 
and  was  therefore  set  aside,  it  was  held  under  the  former  practice, 
that  the  plaintiff  was  not  forthwith  entitled  to  take  out  and  file  the 
order,  and  sign  an  interlocutory  judgment.  The  final  judgment  was 
held  to  be  not  set  aside  without  an  entry  on  the  roll,  and  the"  de- 
fendant without  laches  could  not  be  deprived  of  the  carriage  of  the 
order:  Cavanagh  v.  Hastings  Mutual,  7  P.  R.  Hi. 

Mode  of  Assessment  of  Damages. — See  the  last  clause  of  the 
Rule,  and  Rule  579. 

An  inquiry  was  directed  before  a  Master  on  affidavit  evidence  in 
Macdbnald  v.  Antelme,  W.  N.  1884,  72;  and  it  would  seem  that  under 
Rule  579  the  Court  or  a  Judge  might  so  order. 


Assessment       579.   The  Court  or  a  Judge  may  order  that  instead 

38  of  a  trial  or  assessment  the  value  of  the  goods  and  amount 

/  n-/V"J.  °^  damages,  or  either  of  them,  shall  be  ascertained  in  any 
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way  which  the  Court  or  Judge  may  direct.     Con.  RuleRuleC8°- 
710. 

See  note  to  Rule  578,  "  Mode  of  Assessment  of  Damages." 

58O.    Notwithstanding   anything    in    the   Kules    con- Provisions 
tained,  the  provisions  of  the  Act  of  the    Parliament    of  impariai 
Great  Britain  passed  in  the  Session  held  in  the  eighth  and  WJLIL  c. 
ninth  year  of  the  reign  of  King  "William  the  Third,  en-  Jemain 
titled  An  Act  for  the  letter  preventing  frivolous  and  vexa- in  force 
tious  suits,  as  to  the  assignment  or  suggestion  of  breaches,   fa  P-  f\ .  /U 
and  as  to  judgment,  shall  continue  in  force  in  Ontario. 
Con.  Eule  712. 

Taken  from  R.  S.  O.  1877,  c.  50,  s.  151. 

The  8th  section  of  8  &  9  W.  3,  c.  11,  provides  that  in  actions  in  any 

Court  Of  Record  On  a  bond  nr  on  any  pfT^1  gnm  for  non-pf^fnrmanpp 
of  iiTiv'  COYPJlfl ^*^  ^M*  f1  pf^^fmont  in  0T1Y  iTiflontiTro  fliao/l  f^-p  •ytTrL+incy  the 

plaintiff  may  assign  as  many  breaches  as  he  thinks  fit,  and  damages 
may  be  assessed  upon  any  of  such  breaches  that  may  be  proved  to 
have  been  broken,  and  judgment  may  be  entered  and  execution  issued; 
that  execution  may  be  stayed  upon  payment  of  the  amounts;  that  the 
judgment  shall  stand  as  security  to  the  plaintiff  and  his  personal 
representatives  for  further  breaches;  that  the  plaintiff,  upon  the 
happening  of  further  breaches  may  have  a  scire  facias  on  the  judg- 
ment against  the  defendant,  his  heirs,  executors,  etc.,  and  may 
summon  him  or  them  to  shew  cause  why  execution  should  not  be 
awarded  on  the  judgment,  upon  which  there  shall  be  the  like  pro- 
ceedings as  in  an  action  of  debt  on  the  bond  or  obligation  for 
assessing  damages  upon  the  trial  of  issues  joined  upon  such  breaches; 
and  so  toties  quoties. 

Instead  of  a  scire  facias  a  petition  under  Rule  642  would  now 
appear  to  be  the  proper  mode  of  proceeding. 

This  statute  was  held  to  be  confined  to  actions  nf  riffMi  nr  In  ^yQ- 
nant  and  nssnjnpsit  fVtoi-Q  vyns  no  penalty  tfrnt  ™vjM  ptr1"^!  nn  nnr>- 

tmumg  PTiiritif  f  i  r"j"^  breaches:  1  Williams'  Saunders,  58,  &,  c, 
&  d;  Loice  v.  Peers,  4  Burr.  2225.  A  bond  conditioned  for  payment  of 
a  sum  certain  is  not  within  the  statute:  Murray  v.  Lord  Stair,  2  B.  «t 
C.  90;  nor  is  a  bail  bond:  Moody  v.  Pheasant,  2  B.  &  P.  446.  A 
replevin  bond  w^f  not  framorly  Bletcher  v.  Burn,  24  XT.  C.  Q.  B.  259, 
but  now  is  (Rule  1073)  within  the  statute. 

In  all  respects,  other  than  the  matters  mentioned  in  this  Rule,  the 
practice  and  proceedings  in  an  action  on  a  bond,  which  is  sub- 
ject to  8  &  9  W.  3,  c.  11,  are  the  same  as  in  an  ordinary  action: 
Star  Life,  etc.  v.  Southgate,  18  P.  R.  151.  Where  the  action  is 
brought  on  a  bond,  which  is  within  the  statute  of  8  &  9  W.  3, 
c.  11,  the  indorsement  of  the  writ  should  claim  the  full  amount 
of  the  penalty,  and  allege  the  breach  or  breaches,  and  claim  execution 
for  the  amount  due  in  respect  thereof.  In  the  event  of  default  of 
appearance  a  statement  of  claim  appears  to  be  necessary,  which 
ghould  set  out  the  condition  and  specify  tne  nroacftes,  and  in  default 
of  defence,  judgment,  it  would  seem,  must  be  obtained  under  Rule 
593  (not  under  Rul-e  589):  Star  Life  v.  Southgate,  supra,  and  will  be 
for  the  full  amount  of  the  penalty,  but  should  conclude  with  an 
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Rules  allegation  of  the  condition,  and  of  the  alleged  breach,  and  a  direction 
581,  582.  to  assess  the  damages  in  respect  thereof  in  such  way  as  may  be 
thought  proper  under  Rules  578,  579:  J&.  When  the  action  comes 
on  for  assessment  of  damages  the  damages  in  respect  of  the 
breaches  for  which  execution  is  to  be  issued  will  be  assessed:  16. 
Upon  the  damages  being  assessed  the  judgment  should  be  entered 
reciting  the  assessment  and  directing  execution  to  issue  for  the 
amount  thereof  and  costs. 

(ii)  Dower. 

dower* f°r        581.— (1)  Where  a  defendant  fails  to  appear  in  an 
Judgment  action  for  dower,  the  plaintiff  may  sign  judgment  of  sei- 

oi  seisin.         m  '  »        f         • 

Execution,  em  forthwith,  and  sue  out  a  writ  of  assignment  of  dower, 
but  she  shall  not,  unless  otherwise  ordered  by  the  Court 
or  a  Judge,  be  entitled  1.9  costs. 

On  motion  for  judgment  on  the  pleadings  where  detention  and 
demand  were  denied,  and  defendants  alleged  that  they  always  lind 
been  and  were  ready  to  assign  dower,  judgment  of  seisin  was  grant- 
ed, but  no  damages  (or  apparently  costs):  Malone  v.  Malo-ne,  17  Out. 
101. 

(2)  Where  the  plaintiff  claims  arrears  of  dower  or 
damages  for  detention  of  her  dower,  neither  the  entry  of 
a  judgment  of  seisin  nor  the  taking  of  proceedings  for  the 
assignment  of  her  dower  thereunder,  shall  prevent  her 
from  proceeding  with  the  action  for  the  recovery  of 'such 
arrears  or  damages.  Con.  Rule  713. 
See  notes  to  Rule  177. 

(iii)  Recovery  of  Land. 

Action  for  582.  Where  an  action  is  for  or  includes  a  claim  for 
the  recovery  of  land,  other  than  for  dower,  and  any  de- 
fendant fails  to  appear,  or  if  an  appearance  is  entered  but 
the  defence  is  limited  to  part  only,  the  plaintiff,  notwith- 
standing that  the  writ  may  be  indorsed  with  any  other 
claim,  may  sign  judgment  against  such  defendant,  for 
possession  of  the  land,  or  of  the  part  thereof  to  which  the 
defence  does  not  apply.  Con.  Rule  714. 

This  corresponds  with  the  Eng.  R.  (1883)  R.  108,  and  is  in  sub- 
stance the  same  as  the  former  practice.  A  form  of  judgment  which 
may  be  adapted  to  meet  such  cases  will  be  found  in  the  Appendix, 
No.  140. 

This  judgment  does  not  carry  costs  without  an  affidavit  being  filed 
to  the  effect  mentioned  in  Rule  585,  or  an  order  obtained  under 
Rule  585 
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583.  Where  an  action  is  for  or  includes  a  claim  for  f^?* 
the  recovery  of    land,    other    than    dower,    and  any  de-Assess_* 
fendant  fails  to  appear,  and  the  writ  is  indorsed  with  a  ^^g 
claim  for  mesne  profits,  arrears  of  rent,  or  double  value  in  j»  action 
respect  of  the  premises  claimed  or  any  part  of  them,  or 
damages  for  breach  of  contract,  or  wrong  or  injury  to  the 
premises  claimed,  the  plaintiff  may  sign  judgment  against 

such  defendant  for  possession  as  in  Rule  582  mentioned; 
and  may  proceed  as  mentioned  in  the  Rules  575  or  578  as 
the  case  may  require  as  to  the  other  claims.  Con.  Rule 
715. 

Corresponding  with  Eng.  (1883)  R.  109.  The  former  practice 
confined  this  right  to  the  suit  of  a  landlord  against  a  tenant. 

A  form  of  judgment  which  may  be  adapted  to  meet  such  cases  will 
be  found  in  the  Appendix,  Form  No.  142. 

Actions  to  recover  dower  are  specially  provided  for  by  Rule  581. 

584.  Where  judgment  is  not  signed  against  all  the  Execution 
defendants  a  writ  of  possession  shall  not  be  issued,  unless  issue  until 

against,  tl]p  defendants  who  ap- 


pear  or  by  the  order  of  the  Court  or  a  Judge.     New.  defendants 

This  Rule,  although  in  general  terms,  appears  to  be  intended  to 
be  limited  to  actions  for  the  recovery  of  land:  see  Form  No.  174; 
a  similar  provision  seems  necessary  in  actions  for  the  recovery  of 
chattels  in  the  joint  possession  of  several  defendants. 

585.  Where  any  defendant  fails  to  appear  in  an  action  costs 
for  recovery  of  land,  other  than  dower,  the  plaintiff  may  adverse 
sign  judgment  for  his  costs  as  well  as  for  possession  of  the  p°f       on* 
land,  on  filing  an  affidavit,  showing  that  such  defendant 

was  at  the  time  of  the  issue  of  the  writ  in  actual  adverse 
possession  of  the  land,  or  instead  of  such  affidavit  an  order 
of  the  Court  or  a  Judge  allowing  him  to  sign  judgment 
as  well  for  his  costs  as  for  possession  of  the  land.  Con. 
Rule  716. 

2.  DEFAULT  OF  PLEADING. 

586.  Except  where  otherwise  provided  in  these  Rules  ?^ect  of 
or  where  otherwise  ordered  by  the  Court  or  a  Judge,  a  de- 
fendant who  fails  to  deliver  a  statement  of  defence  and 
against  whom  the  pleadings  have  been  noted  as  closed, 

shall  be  deemed  to  admit  all  the  statements  of  fact  set 
forth  in  the  statement  of  claim  (or  in  the  indorsement  on 
the  writ,  where  the  defendant  has  stated  in  his  appearance 
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Rule  587.  that  he  does  not  require  the  delivery  of  a  statement  of 
claim)  and  shall  not  be  entitled  to  notice  of  any  subsequent 
proceedings  in  the  action.  New. 

This  Rule  in  effect  introduces  the  former  Chancery  practice,  which 
entitled  a  plaintiff  to  have  his  bill  of  complaint  heard  pro  confesso 
as  against  a  defendant  who  put  in  no  defence. 

Under  this  Rule  service  of  notice  of  motion  for  judgment  on  a  de- 
fendant who  puts  in  no  defence  will  no  longer  be  necessary.  Notice 
of  any  assessment  of  damages  must,  however,  be  given:  Rule  537. 
In  the  case  of  a  sole  defendant,  if  judgment  cannot  be  entered,  as  of 
course,  or  a  motion  made  therefor  in  Chambers  under  Rule  595,  a 
motion  for  judgment  must  be  made  to  a  Judge  in  the  Weekly  Court: 
see  Rule  609;  the  motion  must  be  brought  on  within  a  year  from  the 
time  when  the  right  to  move  accrued,  otherwise  leave  to  move  is 
necessary:  see  Rule  612;  where  there  are  other  defendants  who 
defend,  the  motion  for  judgment  against  a  defendant  who  does  not 
defend  may  be  made  at  the  trial  of  the  action,  or  upon  motion  for 
judgment  against  such  other  defendants:  see  Rule  593.  Where  the 
relief  sought  against  a  defendant  in  default,  is  separable  and  distinct 
from  that  claimed  against  other  defendants  who  defend,  the  motion 
for  judgment  against  the  party  in  default  may  properly  be  made 
without  waiting  until  the  action  is  ready  for  trial,  or  motion  for 
judgment,  as  against  the  other  defendants.  But  such  a  course  would 
not  be  proper  where  the  relief  claimed  against  the  party  in  default  is 
bound  up  with  that  against  the  other  parties  who  defend,  as  for  ex- 
ample in  an  action  to  set  aside  an  alleged  fraudulent  conveyance  by  a 
debtor,  a  motion  for  judgment  against  the  debtor  who  made  no 
defence  would  be  premature,  if  made  before  the  action  was  also  ripe 
for  hearing  as  against  his  grantee,  otherwise  two  inconsistent  judg- 
ments might  be  pronounced  in  the  same  action,  one  against  the 
debtor  declaring  the  conveyance  impeached  to  be  fraudulent,  and 
another  against  his  grantee  in  effect  declaring  it  to  be  valid. 

The  difficulty  in  some  cases  about  making  a  final  order  at  a  hearing 
of  the  action  as  against  some  defendants  only,  and  in  the  absence  of 
others,  is  also  referred  to  in  Coolie  v.  Gilbert,  40  W.  R.  682;  W.  X. 
1892,  111;  MacMillan  v.  Australasian,  etc.,  176  L.  T.  182. 

As  to  noting  pleadings  closed  for  default  of  defence:  see  Rule  203. 
Notwithstanding  that  a  defendant  allows  the  pleadings  to  be  noted  as 
closed,  the  action  may  nevertheless  be  dismissed  as  to  him,  if  on  the 
trial  of  the  action  against  a  co-defendant  the  plaintiff  fails  to  establish 
his  case,  whenever  the  cause  of  action  against  the  two  defendants  is 
inseparable:  see  McDermott  v.  McDermott,  3  Chy.  Ch.  38;  and  Tucker 
v.  Goyer,  before  MacMahon,  J.,  29  April,  1898. 

As  to  the  right  of  a  defendant  in  default,  to  notice  of  proceedings 
upon  a  reference  to  a  Master,  see  Rule  658. 

on^Itend-        *5ST.  Where  the  plaintiff's  claim  is  for  or  includes  a 

ant's          claim  for  a  debt  or  liquidated  demand,  and  any  defendant 

in  claim     does  not,  within  the  time  allowed  for  that  purpose,  deliver 

bt<     a  defence,  the  plaintiff  may,  at  the  expiration  of  .such  time, 

sign  final  judgment  against  such  defendant  for  the  debt 

or  liquidated  demand  claimed,   with   interest  and   costs, 
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without  prejudice  to  his  right  to  proceed  against  any  other  Rule  687. 
defendant  and  as  to  any  other  claims.     Con.  Rules  719, 
720,  723. 

The  original  Rule  719  was  identical  with  the  Eng.  R.  (1883  R. 
295),  and  in  accordance  with  the  C.  L.  P.  Act  (R.  S.  O.  1877,  c.  50), 
s.  150. 

The  present  Rule  varies  from  the  Eng.  Rule  inasmuch  as  it  applies 
to  cases  where  the  plaintiff  is  suing  for  other  claims  besides  a  debt 
or  liquidated  demand,  the  Eng.  Rule  being  confined  to  cases  where  a 
debt,  or  liquidated  demand,  alone  is  the  subject  of  the  action. 

A  defendant  to  whom  a  statement  of  claim  is  delivered  must 
deliver  his  defence  or  counter-claim  "  within  eight  days  from  the 
delivery  of  the  statement  of  claim,  or  from  the  time  limited  for 
appearance,  which  ever  shall  be  last,  unless  such  time  is  extended  by 
the  Court  or  a  Judge":  Rule  246. 

As  to  the  case  where  a  defendant  dispenses  with  the  delivery  of  a 
statement  of  claim,  and  none  is  delivered  to  him,  see  note  to  Rule  247. 

As  to  the  effect  of  delivering  a  defence  after  the  time  for  doing  so 
has  elapsed,  see  notes  to  Rule  246. 

It  is  held  in  England  that  in  an  action  on  a  replevin  bond,  if  the 
plaintiff,  instead  of  claiming  damages,  claims  the  amount  for  which 
the  bond  was  given,  and  becomes  entitled  to  judgment  by  default, 
his  proper  course  is  to  enter  final  judgment  under  this  Rule,  and  not 
interlocutory  judgment  under  Rule  589:  Dix  v.  Groom,  5  Ex.  D.  91, 
and  see  Rule  1073. 

In  an  action  for  replevin,  where  damages  are  claimed  as  well  as 
recovery  of  the  chattels,  Rule  1079  provides  that  "  Where  the  plaintiff 
is  entitled  to  sign  judgment  by  default,  he  may  sign  final  judgment 
for  five  dollars  and  costs,  but  shall  not  be  entitled  to  recover  a  larger 
sum,  except  upon  an  assessment  before  a  Judge  or  jury,  or  upon 
filing  the  written  consent  of  the  defendant  or  his  solicitor,  and  an 
affidavit  verifying  the  signature  to  such  consent." 

Shortly  after  the  Jud.  Act,  1881,  came  into  force,  it  was  laid  down 
by  the  Judges  of  the  Chancery  Division  that  where  a  writ  was 
specially  indorsed,  and  there  was  also  a  claim  for  an  equitable 
demand,  or  a  demand  in  respect  of  which  a  motion  for  judgment  was 
necessary,  the  plaintiff  could  not  obtain  judgment  by  default  on  the 
claim  specially  indorsed,  but  must  set  the  case  down  on  motion  for 
judgment  as  to  all  claims:  see  Standard  Bank  v.  Wills,  10  P.  R.  159; 
but  see  Huffman  v.  Dvner,  12  P.  R.  492;  Hay  v.  Johnston,  12  P.  R. 
396.  This  is  no  longer  the  practice;  on  the  contrary,  final  judgment 
may  under  this  Rule  be  signed  for  default  of  defence  in  respect  of  so 
much  of  the  claim  as  is  properly  the  subject  of  a  special  indorsement 
under  Rule  138,  and  the  plaintiff  may  proceed  to  file  a  statement  of 
claim  as  to  any  other  claims  indorsed  on  the  writ  which  are  not 
capable  of  being  specially  indorsed  under  Rule  138.  The  English 
practice  is  different,  so  that  the  English  cases  will  not  now  be 
authorities  in  Ontario:  see  cases  collected  in  notes  to  Rule  138,  p.  253; 
Bi'ssett  v.  Jones,  32  Ch.  D.  635;  Charles  v.  Shepherd,  1892,  2  Q. 
B.  622. 

Where  a  defence  has  been  struck  out,  e.g.,  for  disobedience  to  an 
order  for  discovery,  judgment  may  be  signed  under  this  Rule:  see 
Fisher  v.  Hughes,  25  W.  R.  528. 
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Rule  587.  Formerly  if  the  defendant  did  not  appear  the  plaintiff  could  not 
enlarge,  in  the  statement  of  claim,  his  claim  indorsed  on  the  writ: 
Law  v.  Philby,  35  W.  R.  450;  56  L.  T.  522;  Gee  v.  Bell,  35  Ch.  D.  160; 
8ton6  v.  Smith,  35  Ch.  D.  188;  but  he  may  do  so  now  under  Rule  244: 
see  that  Rule  and  notes;  but  where  a  material  addition  is  thus  made 
by  the  statement  of  claim  it  would  seem  proper  to  require  the  defen- 
dant to  be  served  therewith. 

Where  the  plaintiff  claimed  interest  at  seven  per  cent.,  showing  no 
ground  for  more  than  six,  it  was  held  to  be  the  duty  of  the  officer 
signing  judgment  to  allow  only  six  per  cent.:  Bank  of  Hamilton  v. 
Harvey,  11  P.  R.  145. 

In  Hooper  v.  Giles,  W.  N.  1876,  10,  Lindley,  J.,  in  Chambers,  held 
that  a  defendant  is  not  bound  to  deliver  any  defence  where  he  has 
given  notice  that  he  does  not  require  a  statement  of  claim,  and  no 
statement  of  claim  has  been  delivered:  see  Wilson's  Jud.  Act,  2nd 
ed.,  p.  208;  Baxter's  Jud.  Act,  4th  ed.,  p.  227.  Some  support  to  this 
view  is  given  by  Wilmott  v.  Young,  44  L.  T.  331,  a  foreclosure  action, 
in  which  the  defendant  had  appeared  and  dispensed  with  a  statement 
of  claim,  and  on  motion  for  judgment  the  defendant  objected  that  the 
case  should  go  to  trial  as  there  had  been  no  default  in  delivery  of 
defence  or  demurrer.  Jessel,  M.R.,  in  placing  the  case  in  the  witness 
list,  said,  "  I  see  no  Rule  applicable  to  the  case  as  it  stands.  If  I 
could  make  the  defendant  pay  the  costs  of  the  day  I  should  do  so." 
Attention  does  not  seem  to  have  been  called  in  that  case  to  Harrison 
v.  Surrey  MCI)$OMC  Hall  Company,  cited  in  Chitty's  Forms  116,  and 
GrimsJiaw,  etc.,  v.  McDowell,  66  L.  T.  Jour.  277,  which  overruled 
Hooper  v.  Giles,  supra,  and  decided  that  judgment  may  be  signed  if 
the  defendant  does  not  deliver  his  defence  within  8  days  from  the 
time  of  appearance:  see  Rules  246,  247. 

Counterclaim. — Although  a  counterclaim  is  regarded  for  some 
purposes  as  a  separate  action,  yet  in  the  event  of  a  plaintiff's  not 
putting  in  a  defence  to  it,  judgment  cannot,  even  where  the  counter- 
claim is  for  a  liquidated  demand,  be  entered  under  this  Rule,  but  the 
defendant  will  have  to  move  for  judgment:  Jones  v.  Macaulay,  1891, 
1  Q.  B.  221;  64  L.  T.  621;  and  see  Rule  593. 

Where  Several  Defendants. — In  Rihel  v.  Livingstone,  4  C.  L.  T. 
135,  an  action  on  a  promissory  note  against  K.  &  L.,  two  joint 
makers,  final  judgment  was  signed  under  this  Rule  against  L.,  and 
costs  of  the  action  up  to  judgment  taxed.  The  plaintiff  afterwards 
at  the  trial  recovered  judgment  against  K.,  and  in  taxing  costs 
against  K.  the  Taxing  Officer  held  that  by  taxing  the  general  costs 
against  L.,  the  plaintiff  had  waived  the  right  to  recover  those  costs 
from  K.  To  remedy  this  an  order  was  made  in  Chambers  ex  parte 
setting  aside  the  judgment  as  to  costs  against  TJ.,  upon  shewing  that 
he  was  worthless  and  that  no  steps  had  been  taken  to  enforce  the 
judgment  against  him. 

In  Wilkinson  v.  Garrett,  7  C.  L.  T.  22,  judgment  was  obtained 
against  defendants  at  different  stages;  against  defendant  R.  by 
default  of  appearance,  and  afterwards  against  G.  who  had  defended. 
The  whole  costs  were  ordered  to  be  taxed  against  G.,  including  the 
costs  of  judgment  against  R.;  costs  up  to  and  including  judgment 
against  R.  to  be  also  taxed  against  him,  and  if  recovered  from  either, 
to  be  credited  on  the  judgment  against  both. 

See  also  Jenkins  v.  Davtes,  1  Ch.  D.  696. 
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588.  Where  the  plaintiff's  claim  is  for  or  includes  a  Ruies 

i  RQQ    KQ1 

claim  for  the  recovery  of  chattels  and  any  defendant  does      , 
not  within  the  time  allowed  for  that  purpose  deliver  a  for  re- 
defence,  the  plaintiff  may  at  the  expiration  of  such  time  ch 
sign  final  judgment  for  the  recovery  of  the  chattels  with- 
out prejudice  to  his.  right  to  proceed  against  any  other 
defendants  or  as  to  any  other  claims.     New. 

This  Rule  is  new,  and  was  introduced  in  consequence  of  claims  for 
the  recovery  of  chattels  being  now  included  among  the  claims  which 
may  be  specially  indorsed:  see  Rule  138. 

No  provision  is  made  similar  to  that  in  Rule  584,  as  to  the  right  to 
issue  execution  where  the  goods  are  in  the  joint  possession  of  several 
defendants,  some  of  whom  defend;  see,  however,  Rule  3. 

589.  Where  the  plaintiff's  claim  is  for  or  includes  a  interiocu- 
claim  for  detention    of  goods  and  pecuniary  damages,  or  Sent  on8" 
either  of  them,  and  any  defendant  makes  default  as  men-  oSSS1^? 
tioned  in  Eule  587,  the  plaintiff  may  sign  interlocutory  damages. 
judgment  against  such  defendant,  without  prejudice  to 

the  right  of  the  plaintiff  to  proceed  with  the  action  against 
any  other  defendant  and  as  to  any  other  claims;  and  the 
value  of  the  goods,  and  the  damages,  or  either  of  them, 
as  the  case  may  be,  shall  be  assessed  or  ascertained  as  pro- 
vided by  Kules  578  and  579.  Con.  Eules  721,  722. 

The  provision  of  this  Rule,  by  which  it  applies  where  there  are 
other  claims  besides  those  for  detention  of  goods  or  damages,  is  new. 
In  other  respects  it  is  substantially  the  same  as  the  Eng.  (1883)  Us. 
297,  298,  except  that  the  latter  provided  for  a  writ  of  inquiry  issuing 
to  assess  the  value  of  the  goods. 

In  Ivory  v.  Cruikshank,  W.  N.  1875,  249,  the  action  was  for  rent, 
and  for  the  return  of  certain  chattels;  the  defendant  had  failed  to 
appear;  it  was  held  that  the  plaintiff  was  entitled  to  have  judgment 
for  the  rent,  and  for  the  return  of  the  goods. 

See  Di<n  v.  Groom,  in  note  to  Rule  587. 

In  the  case  of  an  action  on  a  bond  which  is  subject  to  8  &  9  Wm.  3, 
c.  11,  see  notes  to  Rule  580. 

5OO.   Where  an  action  is  for  or  includes  a  claim  for  Default  by 
the  recovery  of  land,  if  any  defendant  makes  default  as  fraction  * 
mentioned  in  Rule  587,  the  plaintiff  may  sign  judgment forland> 
against  such  defendant  for  possession  of  the  land,  and  his 
costs.     Con.  Rule  724. 

Substantially  the  same  as  Eng.  (1883)  R.  300. 

591.   Where  the  plaintiff  with  a  claim  for  the  recov-  where 
ery  of  land  also  claims  mesne  profits,  arrears  of  rent,  or  S^ndPana 
double  value  in  respect  of  the  premises  claimed,  or  any  damases- 
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Rules        -part  of  them,  or  damages  for  breach,  of  contract,  or  wrong 

592,  593.  .     .  ',  •  i    •         j     -.c  J    £       j  i 

or  injury  to  the  premises  claimed,  11  any  deiendant  makes 
default  as  mentioned  in  Rule  587,  the  plaintiff  may  sign 
judgment  as  against  such  defendant  for  possession  and 
costs  as  in  Rule  590  mentioned,  and  may  proceed  as  men- 
tioned in  Rules  587  to  589  as  to  the  other  claims.  Con. 
Rule  725. 

Substantially  the  same  as  Eng.  (1883)  R.  301. 

The  judgment  where  jt  is  for  a  liquidated  sum  for  arrears  of  rent, 
may,  it  would  seem,  be  final  in  the  first  instance  and  not  interlocutory 
as  under  Rule  589. 

Where  mesne  profits  wrere  claimed  on  a  specially  indorsed  writ  in 
an  action  for  the  recovery  of  land,  on  a  motion  for  judgment  under 
Rule  603  the  mesne  profits  were  ordered  to  be  calculated  up  to  the 
date  the  plaintiff  should  recover  possession:  Southport  Tramways  Co. 
v.  Gandy,  1897,  2  Q.  B.  66;  but  whether  judgment  could  be  entered 
as  of  course  for  mesne  profits  accruing  subsequent  to  the  date  of  the 
judgment  seems  doubtful,  although  there  appears  to  be  authority 
for  saying  that  whenever  a  judgment  is  authorized  to  be  entered 
without  motion,  it  may  properly  embody  all  such  provisions  as  would 
be  included  in  the  judgment  if  pronounced  by  the  Court  on  a  hearing 
pro  confesso:  see  Kirkpatrick  v.  Howell,  22  Gr.  94.  A  judgment  for 
mesne  profits  up  to  the  date  of  recovery  of  possession  would  seem 
to  necessitate  its  being  framed  so  as  to  direct  a  reference  to  ascertain. 
the  amount,  inasmuch  as  the  amount  to  be  recovered  could  not  be 
ascertained  until  the  writ  of  possession  to  be  issued  under  the  judg- 
ment should  be  executed. 

Execution       5O2.    Where  a  judgment  is  not  entered  against  all  the 
tin  '      ie  defendants  a  writ  of  possession  shall  not  be  issued  unless 


directed  by   the   judgment  against  the   defendants   who 
defendants  defend,  or  by  the  order  of  the  Court  or  a  Judge.    New. 

This  Rule,  although  new,  seems  nevertheless  merely  to  be  declara- 
tory of  what  was  formerly  the  practice. 

It  applies  (  obviously  to  actions  for  the  recovery  of  land,  and  pre- 
vents a  plaintiff  from  issuing  execution  to  recover  possession  of  the 
land  in  question  against  some  defendants,  so  long  as  there  are  others 
on  the  record,  as  against  wrhom  he  is  not  entitled  to  judgment, 
without  first  obtaining  leave;  which  leave  will  ordinarily  not  be- 
granted,  so  long  as  the  plaintiff's  right  to  possession  is  in  dispute. 

other  59$.  —  (1)  In  all  cases  other  than  those  provided  for 

in  Rules  587  to  592,  if  any  defendant  in  the  action  or  by 
counter-claim  makes  default  in  delivering  a  defence  in  the 
JC  P.(\.  /£*/.  action  or  to  the  counter-claim,  as  the  case  may  be,  the 
plaintiff  in  the  action  or  by  counter-claim  may,  after  caus- 
ing the  pleadings  to  be  noted  as  closed  as  to  the  party  in 
default,  move  for  judgment  as  against  such  defendant 
either  before  or  at  the  time  judgment  is  applied  for  against 
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the  other  defendants,  and  such  judgment  shall  be  given,  Rule  693- 
upon  the  statement  of  claim  or  counter-claim  respectively, 
as  the  Court  may  consider  the  plaintiff  in  the  action  or 
by  counter-claim   respectively  to   be   entitled   to.      Con. 
Kules  727,  728.     Kules  23  June,  1894,  1350,  amended. 

(2)  Where  a  judgment  is   obtained  under  this  Rule  Coste- 
against  any  defendant  after  a  judgment  has  been  signed 
against  such  defendant  under  any  of  the  preceding  Rules, 
the  costs  of  the  signing  of  one  judgment  only  shall  be 
taxed  unless  otherwise  ordered.    New. 

The  first  clause  of  this  Rule  contains  the  provisions  contained  in 
the  former  Rules  727,  728,  and  in  addition  provides  explicitly  for 
obtaining  judgment  on  a.  counterclaim  to  which  no  defence  is 
delivered.  The  construction  placed  upon  Eng.  Rules  (1883)  304,  305 
(on  which  the  former  Rules  727,  728,  were  based),  was  that  the  term 
plaintiff  in  the  Rules  included  a  plaintiff  by  counterclaim:  Jones  v. 
Macaulay,  1891,  1  Q.  B.  221. 

Before  a  case  is  set  down  on  motion  for  judgment  under  this  Rule 
the  officer  with  whom  cases  are  set  down  is  required  to  see  that  all 
preliminary  proceedings  are  regular,  so  that  the  action  is  in  a  con- 
dition to  be  set  down  as  asked:  see  note  to  Rul0  609,  p.  765. 

Defendants  who  have  filed  no  defence  are  not  entitled  to  notice 
of  motion  for  judgment,  unless  the  Court  or  Judge  otherwise  orders 
it.  see  Rule  586. 

Where  the  plaintiff  by  his  statement  of  claim  has  materially  varied 
his  claim  as  indorsed  on  the  writ,  it  would  seem  to  be  proper  that, 
unless  the  defendant  has  been  served  with  the  statement  of 
claim,  he  should  be  notified  of  the  motion;  and  as  only  the  state- 
ment of  claim  will  be  before  the  Court  on  a  motion  for  judgment, 
it  should  be  the  duty  of  the  plaintiff  to  inform  the  Court  of 
such  variation;  it  being  a  well  understood  rule  that  on  all  ex  parte 
applications  the  utmost  candour  must  be  observed. 

On  a  motion  for  judgment  in  default  of  defence,  a  plaintiff  will  be 
confined  to  the  relief  asked  by  his  statement  of  claim,  thus  where  by 
his  statement  of  claim  the  plaintiff  asked  for  specific  performance 
and  ancillary  relief,  but  not  for  any  declaration  of  lien,  upon  motion 
for  judgment  as  in  default  of  defence,  it  was  held  that  the  plaintiff 
could  not  have  a  declaration  of  lien:  Tacon  v.  National  JStandrWd 
Land  Co.,  56  L.  T.  165;  nor  a  rescission  of  the  contract:  Stone  v. 
Smith,  35  Ch.  D.  188;  56  L.  J.  Ch.  871. 

Where  by  the  statement  of  claim,  in  an  action  for4  specific  perform- 
ance, the  plaintiff  craved  leave  to  refer  to  the  agreement,  and  the 
property  did  not  appear  except  by  reference  to  the  agreement,  it  was 
held  that  the  allegations  were  insufficient,  as  nothing  beyond  the 
statement  of  claim  could  be  looked  at:  Smith  v.  Buchan,  36  W.  R. 
631;  58  L.  T.  710;  Faithfull  v.  Woadley,  43  Ch.  D.  287. 

If  a  statement  of  claim  against  a  married  woman  on  a  contract, 
made  before  13th  April,  1897,  does  not  allege  the  possession  of  separ- 
ate estate,  no  judgment  can  be  given:  Tetley  v.   Griffith,  36  W.  R. 
96;  57  L.  T.  673;  see  notes  to  Rule  199. 
J.A.— 47 
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Rule  593.  Where  plaintiff's  claim  was  dismissed  by  interlocutory  order,  de- 
fendant was  held  to  be  entitled  to  proceed  under  this  Rule  for  judg- 
ment on  his  counter-claim:  Higgins  v.  Scott,  21  Q.  B.  D.  10;  Roberts  v. 
Booth,  1893,  1  Ch.  52. 

Where  no  defence  is  put  in  to  a  counter-claim,  it  is  only  by  motion 
that  judgment  can  be  obtained,  even  though  the  counter-claim  be  in 
respect   of   a  debt  or  liquidated  demand:   Jones   v.   Ha>ca>ulay,   1801 
1  Q.  B.  221;  64  L.  T.  621. 

Where  a  part  of  the  plaintiff's  claim  is  for  a  debt  or  liquidated 
demand,  and  the  balance  is  an  unliquidated  demand,  and  a  motion, 
for  judgment  is  made  under  Rule  593  in  default  of  defence,  the  Court 
may,  in  its  discretion,  refer  the  action  to  one  of  its  officers  to  take 
an  account  of  the  amount  due,  and  is  not  obliged  to  give  final  judg- 
ment for  the  amount  of  the  liquidated  demand:  Charles  v.  Shepherd, 
1892,  2  Q.  B.  622;  or  the  Court  may  on  proof  of  the  claim  by 
affidavit,  give  final  judgment  for  the  amount  claimed,  without  a 
reference:  Roberts  v.  Booth,  supra.  In  Ontario,  however,  it  is  open 
to  a  plaintiff  to  sign  judgment  under  Rule  587  in  default  of  defence 
for  that  part  of  the  claim  which  is  a  debt  or  liquidated  demand:  see 
Rule  587. 

Where  a  defence  is  struck  out  for  non-compliance  with  Rules  as  to 
examination,  or  with  an  order  to  produce  under  Rules  454,  473,  the 
defendant  is  in  default  under  this  Rule:  Fisliw  v.  Hughes,  25  \V. 
B.  528. 

Proof  by  affidavit  of  the  allegations  contained  in  the  statement  of 
claim  is  unnecessary:  see  Rule  586;  and  see  Williams  v.  Brisco,  29  W. 
R.  713;  17  C.  L.  J.  478;  Ripley  v.  Sawyer,  31  Ch.  D.  494;  Jones  v. 
Harris,  55  L.  T.  884;  Wilmott  v.  Young,  44  L.  T.  331;  Montague  v. 
The  Land  Corporation  of  England,  56  L.  T.  730;  De  Jonah  v.  Newman,  56 
L.  T.  180;  Webster  v.  Vincent,  77  L.  T.  167;  Bagley  v.  Searle,  35  W. 
R.  404;  56  L.  T.  306;  and  Gray  v.  Roberts,  32  Sol.  Jour.  322.  But 
under  the  corresponding  Irish  Rule,  it  has  been  held,  that  where  the 
plaintiff's  title  depends  on  documents,  he  must  produce  and"  prove 
them:  Crisford  v.  Dodd,  15  L.  R.  Ir.  83;  but  see  Smith  v.  Buchan,  and 
Faithfull  v.  Woodley,  supra. 

Semble,  it  wrould  be  open  to  a  defendant  in  default  of  defence  to 
appear  on  the  motion,  and  contend  that  the  statement  of  claim 
was  bad  in  law.  See  Greig  v.  Green,  6  Gr.  240;  Scane  v.  Hartrick, 
7  Gr.  161. 

As  to  judgment  in  an  action  on  a  bond  which  is  subject  to  8  &  9 
Wm.  3,  c.  11,  see  notes  to  Rule  580. 

The  Rule  was  applied  in  Re  Smith,  Bridson  v.  Smith,  W.  N.  1876, 
103,  where  one  defendant  made  default,  and  the  others  admitted 
the  plaintiff's  claim  by  their  defence. 

In  National  Provincial  Bank  v.  Evans,  51  L.  J.  Chy.  97;  30  W.  R. 
177,  the  defaulting  defendant  was  an  infant,  and  the  action  was  set 
down  under  Eng.  R.  1875,  O.  19,  r.  17  (not  adopted  in  Ontario),  for 
trial  as  against  him,  and  on  motion  for  judgment  against  other  de- 
fendants. The  practice  in  Ontario  is,  without  express  provision,  the 
same.  See  also  Re  Fitzwater,  52  L.  J.  Chy.  83;  Gardner  v.  Tapling, 
33  W.  R.  473. 

Where  a  defence  is  put  in  before  a  motion  under  this  Rule  is  made, 
see  notes  to  Rules  243,  246  and  256. 


JUDGMENT  ON   PR^CIPE   IN   MORTGAGE   ACTIONS.  739 

Under  the  English  Rules  a  motion  cannot  be  made  against  one  of  Rules 
several  defendants  alone  unless  the  cause  of  action  be  severable,  and  594,  595. 
it  would  seem  that  this  Rule  must  be  understood  to  be  subject  to  that 
limitation:  see  Verney  v.  Thomas,  36  W.  R.  398;  58  L.  T.  20;  Mac- 
Milfan  v.  ^Australasian  Territories,   76   L.   T.   182,   and  note  .to  Rule 
586. 

In  a  case  where  several  persons  joined  as  plaintiffs  to  restrain  the 
infringement  of  rights  of  pasture  to  which  they  were  severally 
entitled,  the  defendant  counterclaimed  against  the  plaintiffs  and  seven 
third  parties,  to  restrain  the  erection  of  fences  on  the  land  in  ques- 
tion, judgment  by  default  of  appearance  against  the  seven  third 
parties  was  refused  before  trial,  because,  assuming  them  to  have 
been  properly  made  parties,  the  cause  of  action  against  them  was 
not  severable  from  that  against  the  plaintiffs:  Yentej/  v.  Thomas,  36 
W.  R.  398;  58  L.  T.  20. 

Under  the  former  Chancery  Practice,  where  a  bill  was  filed  against 
a  patentee,  and  his  vendee  impeaching  the  patent,  and  the  vendee 
allowed  the  bill  to  be  taken  pro  confesso,  the  plaintiff  failing  to 
establish  his  case  against  the  patentee  who  defended,  the  bill  was 
dismissed  as  against  both  defendants,  though  without  «costs  as  to  the 
vendee:  McDetrmott  v.  McDermott,  3  Chy.  Ch.  38;  and  see  Tucker  v. 
Goyer,  referred  to  in  note  to  Rule  586. 

Costs.  —  Upon  the  motion  for  judgment  the  costs  are  subject  to 
Rule  1130,  in  the  discretion  of  the  Court:  Young  v.  Thomas,  1892,  2 
Ch.  134;  60  L.  T.  575. 

Clause  (2)  of  the  above  Rule  provides  for  the  case  of  judgment 
having  been  signed  by  default  as  to  some  claims,  a  motion  for  judg- 
ment being  necessary  as  to  others.  The  costs  of  signing  a  judgment 
by  default  in  such  case  will  probably  not  be  allowed  unless  the 
urgency  of  the  case  justifies  the  plaintiff  in  not  delaying  until  a 
motion  for  judgment  can  be  made. 

594.  Where  issues  arise  other  than  between  plaintiff  in  case  of 
and  defendant,  if  any  party  to  any  such  issue  makes  de- 
f  ault  in  delivering  any  pleading,  the  Court  may,  on  mo- 
tion  of  the  opposite  party,  give  such  -judgment,  as  upon  ti££  a"d 

J.-L         i       T  •  **         T»    i  defendant. 

tne  pleadings  may  seem  just.     Con.  Rule  729. 

See  Eng.  (1883)  R.  307. 

The  Eng.  Rule  enables  the  plaintiff  in  a  counter-claim  to  obtain 
judgment  against  any  defendant  thereto  who  makes  default:  Street 
v.  Crump,  25  Ch.  D.  68;  see  in  Ontario  Rule  593. 

3.  JUDGMENT  ON  PILECIPE  IN  MORTGAGE  ACTIONS. 

595.  In  an  ordinary  action  for  redemption,  f  ore-  judgment 
closure  or  sale  where  the  defendants,  or  some  of  the  de-  i°ermp"tion. 
f  endants,  are  infants  and  no  defence  is  set  up,  the  action 
shall  not  be  set  down  to  be  heard  in  Court;  but  after 


statements  of  defence  are  filed,  or  after  the  time  for  filing  defendants 
the  same  has  expired,  the  plaintiff,  upon  filing  affidavits  madebien 
of,  the  due  execution  of  the  mortgage,  and  of  such  other  Chambers> 
facts  and  circumstances  as  entitle  him  to  judgment,  may 
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When  un- 
necessary. 


Rule  595.  move  for  judgment  in  Chambers,  upon  notice  to  the 
guardian  ad  litem  of  the  infants  and  the  other  defendants' 
solicitor,  if  any.  Con.  Rule  717. 

Taken  from  Chy.  O.  434,  645,  646. 

This  Rule  enables  judgment  to  be  pronounced  in  Chambers,  as 
against  infants  and  adult  defendants  who  are  sui  juris,  but  where 
any  of  the  adult  defendants  is  a  lunatic  or  person  of  unsound  mind 
not  so  found,  it  is  necessary  that  the  motion  for  judgment  should 
be  made  in  Court:  Warnock  v.  Ptrieur,  12  P.  R.  264. 

When  anything  beyond  the  ordinary  relief  is  required,  as  for 
example  an  injunction,  it  would  seem  the  motion  for  judgment  should 
be  made  in  Court:  see  King  v.  Freeman,  1  Chy.  Ch.  350. 

In  judgments  for  foreclosure  against  infants,  a  day  to  shew  cause 
must  still  be  inserted:  Mellor  v.  Porter,  25  Ch.  D.  158;  Gray  v.  Bell* 
46  L.  T.  521;  London  &  C.  L.  &  A.  Co.  v.  Everitt,  8  P.  R.  489;  Mair  \. 
Kerr,  2  Gr.  223;  and  the  final  order  must  also  reserve  a  day  to  shew 
cause.  The  formal  words  usually  inserted  in  Ontario  are  "  and  this 
judgment  [or  order]  is  to  be  binding  upon  [name  of  infants]  unless 
being  served  with  a  copy  thereof  on  attaining  the  age  of  twenty-one 
years,  they  do,  within  six  months  after  such  service,  shew  unto 
this  Court  good  cause  to  the  contrary":  see  Seton,  5th  ed.,  827. 

No  day  to  shew  cause  is  reserved  in  judgments  for  sale;  nor  in 
judgments  against  infant  trustees  of  real  estate:  Foster  v.  Parker, 
8  Ch.  D.  223,  and  see  Wolvefnampton  v.  George,  24  Ch.  D.  707.  Thus, 
in  a  redemption  suit  against  an  infant  for  redemption  of  land  con- 
veyed to  the  infant's  ancestor  by  deed  absolute  in  form,  it  was  held 
that  no  day  to  shew  cause  should  be  reserved  in  the  decree  directing 
a  re-conveyance:  Lake  v.  Mclntosh,  7  Gr.  532.  As  to  defences  open  to 
an  infant  shewing  cause:  see  Seton,  5th  ed.,  828,  830. 

Where  a  decree  for  foreclosure  was  made  against  the  ancestor, 
who  died  before  a  final  order  was  obtained,  it  was  unnecessary  to 
reserve  a  day  to  shew  cause  in  favour  of  infant  heirs  of  the  mortga- 
gor, as  to  whom  the  proceedings  were  revived:  Sutherland  v.  Dlckson* 
2  Chy.  Ch.  25;  Younge  v.  Cocker,  76  L.  T.  Jour.  247;  and  infant 
parties  under  such  circumstances  could  not  set  up  a  defence  which 
their  ancestor  had  not  set  up,  unless  he  had  been  prevented,  by  fraud, 
or  mistake,  from  pleading  it:  Burke  v.  Pyne,  2  Chy.  Ch.  193;  but 
now  under  such  circumstances  the  estate  of  the  mortgagor  descends 
to  his  personal  representative:  R.  S.  O.  c.  127,  s.  4. 

Formerly  where  infants  were  defendants  in  an  action  for  fore- 
closure before  judgment,  the  Court  would  direct  a  reference  to  the 
Master,  as  of  course,  to  inquire  whether  a  sale,  or  foreclosure,  would 
be  the  more  beneficial  for  the  infants,  and  direct  a  sale,  or  fore- 
closure, accordingly,  or  it  would  determine  the  question,  on  the 
motion  for  judgment,  if  affidavits  were  produced  or  the  Guardian 
act  litem  consented  to  dispense  with  the  reference  on  that  point: 
Dudley  v.  Berczy,  13  Gr.  141;  but  see  Graham  v.  Davis,  2  Chy.  Ch.  24; 
and  if  a  sale  was  directed  on  the  application  of  infant  defendants,  no 
deposit  was  required  from  the  infants:  Bank  of  Upper  Canada  v.  Scott, 
6  Gr.  451;  Lawrason  v.  Fitzgerald,  9  Gr.  371;  but  see  Western  Canada 
Loan  Co.  v.  Dunne,  9  P.  R.  587.  Whether  a  personal  representative 
of  a  deceased  mortgagor  would  be  entitled  to  this  relief,  where  infants 
are  beneficially  interested  in  the  equity  of  redemption,  has  not  been 
thus  far  determined. 


Inquiry 
whether 
sale  or 
foreclosure 
more  bene- 
ficial for 
infant, 
directed  as 
of  course. 
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Where  the  judgment  directs  an  inquiry  whether  a  sale  or  fore-  Rule  596. 
closure  would  be  more  beneficial  for  infant  defendants,  if  the  Master 
omits  to  report  on  that  point",  no  final  order  can  be  granted:  Edwards 
v.  Burling,  2  Chy.  Ch.  48. 


596  —  (1)  "Where  the  writ  has  been  indorsed,  as  Pro"     enoe 
vided  by^Rule  141,  and  the  defendant  fails  to  appear,  or  granted  on 
by  his  statement  of  defence  admits  the  execution  of  the  ^ 
mortgage  and  other  facts,  if  any,  entitling  the  plaintiff  to 
a  judgment,  or  where  the  defendant  disclaims  any  inter- 
est in  the  mortgaged  premises,  or  where  no  statement  of 
defence  is  delivered,  [or  where  notice  is  filed  and  served 
disputing  the  amount  of  the  plaintiff's  claim  only,  or  where 
in  his  appearance  the  defendant  states  that  he  disputes 
the  amount  of  the  plaintiff's  claim  only],  the  plaintiff  may 
sign  judgment,  in  which  may  be  included,  where  claimed, 
any  relief  for  which  a  claim  may  be  indorsed  upon  the 
writ  under  Rule  141. 

(2)  The  reference  in  such  cases,  when  required,  shall 
be  to  the  Master  in  Ordinary,  or  a  Local  Master. 

(3)  "Where  the  indorsement  on  the  writ  claims  fore- 
closure, and  the  defendant  files  a  notice  requiring  a  sale 
and  a  certificate  of  the  deposit  of  the  sum  of  $80  as  re- 
quired by  Rule  381,  the  judgment  shall  be  for  sale,  to- 
gether with  such  other  relief,  if  any,  as  the  plaintiff  is 
entitled  to,  upon  the  indorsement. 

(4)  Where  in  the  defendant's  appearance  or  otherwise 
a  notice  disputing  the  amount  of  the  plaintiff's  claim  only 
is  filed,  the  defendant  filing  the  same  shall  be  entitled  to 
four  days'  notice  of  the  taking  of  the  account.    Where  no 
reference  as  to  incumbrances  is  desired,  such  account  may 
be  taken  by  the  officer  signing  judgment;  and  where  a 
reference  as  to  incumbrances  is  desired,  then  by  the  Master 
to  whom  the  action  is  referred.     The  finding  of  the  officer 
taking  the  account  as  to  the  amount  due  on  signing  judg- 
ment shall  be  subject  to  appeal  to  a  Judge  in  Chambers 
in  the  manner  prescribed  by  Rule  767,  and  such  officer 
shall  have  power  to  direct  a  stay  of  proceedings  until  the 
time  for  appealing  has  expired. 

(5)  Where  a  reference  as  to  incumbrances  is  directed, 
in  a  case  where  a  notice  disputing  the  amount  of  the  plain- 
tiff's claim  has  been  filed,  the  judgment  shall  direct  that 
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Rule  596.    the  defendant  filing  such  notice  shall  have  four  days7  no- 
tice of  the  taking  of  the  account. 

(6)  A  judgment  may  be  signed  under  this  Rule,  whe- 
ther the  defendant  has  been  served  personally  or  other- 
wise; but  where  the  writ  has  not  been  personalty  served, 
the  claim  of  the  plaintiff  shall  be  duly  verified  by  affida- 
vit, which  shall  be  filed  with  the  officer  taking  the  ac- 
count. Con.  Eule  726.  Rules  23rd  June,  1894,  1349. 
Rules  1  Jan.,  1896,  1476. 

Founded  on  Chy.  O.  435,  646,  648. 

This  Rule  as  now  framed  (see  the  words  in  brackets  and  clauses  4 
and  5)  removes  the  difficulties  which  occasioned  the  decisions  in 
Mahony  v.  Horkins,  14  P.  R.  117,  and  Rice  v.  Kinffhorn,  17  P.  R.  1; 
and  substantially  restores  the  former  Chancery  practice,  as  to  which 
see  Trust  d  Loan  v.  McCarthy,  19  C.  L.  J.  188;  3  C.  L.  T.  266;  Peel  v. 
White,  11  P.  R.  177. 

A  motion  for  judgment  was  held  to  be  necessary,  where  costs  of 
proceeding  under  the  power  of  sale  and  moneys  expended  for  repairs 
were  claimed:  Hannaford  v.  Neeley,  9  C.  L.  T.  4€;  or  immediate  fore- 
closure: Gibson  v.  McOrimmon,  9  C.  L.  T.  40. 

It  will  be  seen  that  this  Rule  covers  five  classes  of  cases, 
(a)  Where  defendant  does  not  appear: 

(&)  Where  the  defendant  by  his  defence  admits  the  mortgage  and 
other  facts  entitling  the  plaintiff  to  judgment: 

(c)  Where  the  defendant  disclaims  any  interest  in  the  mortgaged 
premises: 

(d)  Where  no  defence  is  filed: 

(e)  Or  where  only  a  notice  disputing  the  amount  claimed  is  filed. 

It  is  not  necessary  that  all  the  defendants  should  be  in  the  same 
position,  in  order  to  entitle  the  plaintiff  to  judgment  under  this  Rule, 
it  is  sufficient  if  they  all  come  within  one  or  other  of  the  four  classes 
of  cases  above  mentioned. 

,  Where  the  writ  is  issued  from  a  local  office,  the  judgment  should  be 
entered  in  that  local  office:  Chamberlain  v.  Armstrong,  9  P.  R.  212; 
and  see  Rules  15,  628. 

Where  any  of  the  defendants  are  infants,  or  lunatics,  or  persons 
of  unsound  mind  not  so  found,  judgment  cannot  be  obtained  under 
this  Rule,  but  in  the  case  of  infants  it  may  be  obtained  on  motion  in 
Chambers:  see  Rule  595,  and  in  the  case  of  lunatics,  etc.,  a  motion  in 
Court  is  necessary:  Warnock  v.  Priew,  12  P.  R.  264. 

For  forms  of  judgment,  see  Appendix,  Forms  Nos.  153,  154,  155, 
These  forms  require  modification  according  to  the  nature  of  the  relief 
claimed  in  the  writ. 

Where  the  writ  has  not  been  sufficiently  indorsed  with  a  statement 
of  the  relief  claimed,  according  to  the  form  prescribed  by  Rule  141, 
it  would  seem  that  the  officer  may  properly  refuse  to  enter  judgment 
on  prwcipe:  Pherill  v.  Forbes,  8  P.  R.  408. 

In  a  foreclosure  action,  where  the  mortgagee  applies  for  judgment 
in  default  of  appearance,  or  defence,  not  only  for  foreclosure, 
but  also  for  a  personal  order  for  payment,  the  indorsement  on  the 


JUDGMENTS  ON   PR^ECIPE   ON   MORTGAGE   ACTIONS.  743 

writ,  or  the  statement  of  claim,  ought  to  contain  an  express  state-  Rule  595. 
nient  of  the  covenant  upon  which  the  order  is  claimed:  Law  v.  Philby, 
56  L.  T.  230;  35  W.  R.  401;  and  see  Form  No.  9  (e). 

Formerly  where  a  plaintiff  claimed  a  personal  order  for  payment 
against  the  defendant  under  a  covenant,  and  a  reference  as  to  incum- 
brancers  was  necessary,  the  account  of  the  amount  payable  by  the  de- 
fendant under  the  covenant  was  not  taken  by  the  officer  entering  the 
judgment,  but  was  left  to  be  ascertained  by  the  Master  to  whom  the 
reference  was  directed,  and  the  defendant  was  ordered  to  pay  the 
amount  so  found  due,  forthwith  after  the  making  of  the  Master's  re- 
port: North  of  Scotland  v.  Beard,  9  P.  R.  546;  but  now  a  plaintiff 
claiming  immediate  judgment  on  the  covenant  is  entitled  to  judgment 
accordingly  on  that  claim,  in  the  same  way  as  if  he  were  suing  for  that 
relief  alone,  and  the  computation  of  the  amount  due  up  to  the  date  of 
the  judgment  will  be  made  by  the  officer  who  enters  the  judgment:  see 
the  form  of  judgment,  Form  153,  and  Rule  141,  and  Rule  596  (1) 
and  (4).  The  practice  in  England  is  to  direct  payment  one  month 
after  the  date  of  the  Chief  Clerk's  certificate:  Lees  v.  Fisher,  W.  N. 
1880,  12;  Poorer  v.  Lacey,  32  W.  R.  384;  25  Ch.  D.  636;  but  in  Ontario 
the  order  goes  for  payment  forthwith. 

Under  Chy.  O.  435,  on  which  this  Rule  is  mainly  founded,  it  was  Prcecipe 
held  that  the  Registrar  was   bound  to  issue  on  prwcipe  the  decree  Judgment, 
which  the  Court  would  itself  make  upon  a  hearing  of  the  cause  pro  ° 
cofafes.so:  Kirkpatrick  v.  Howell,  22  Gr.  94;  Buell  v.' Towns,  /&.,  95;  but 
extraordinary  relief  cannot  be  granted  by  judgment  on  prcecipe,  e.g., 
an    immediate   sale,    or    foreclosure,    without    appointing    a    day    for  Extraor- 
redemption,  cannot  be  granted,  even  though  the  relief  be  claimed  by  dinary 
the  writ,  or  statement  of  claim:  Patey  v.  Flint,  48  L.  J.  Chy.  696.™Hefnot 
To  obtain  such  relief,  a  motion  for  judgment  in   Court  under  Rulc^ 
609  is  necessary.     On  such  a  motion,   however,  special  grounds  for 
immediate  foreclosure,  or  other  special  relief,  must  be  shewn  though 
the  defendant  has  not  appeared,  otherwise  only  the  usual  judgment 
will  be  given:  Meredith  v.  l/c(7a6e,   19th  January,   1881,   Boyd,    C.; 
see  also  North  of  Scotland,  etc.,  v.  Beard,  9  P.  R.  546. 

Formerly  where  no  appearance  had  been  entered  the  plaintiff  could 
not,  unless  he  served  the  statement  of  claim  on  the  defendant,  en- 
large by  it  the  scope  of  the  claim  indorsed  on  the  writ:  and  on  motion 
for  judgment  according  to  the  terms  of  relief  claimed  in  the  state- 
ment of  claim,  in  default  of  appearance,  the  usual  foreclosure  judg- 
ment only  was  given  when  that  was  the  only  relief  claimed  by  the 
writ,  notwithstanding  that  by  the  statement  of  claim  additional 
relief  was  claimed:  Law  v.  PMlby,  56  L.  T.  522;  35  W.  R.  450;  see 
also  Gee  v.  Bell,  35  Ch.  D.  160;  but  see  now  Rule  244,  and  note  to 
Rule  593. 

Where  the  defendant  is  a  married  woman,  and  the  writ  is  indorsed  Interlocu- 
with  a  claim   for  execution  against  her  separate  estate,  where  the*°*yi?- 
action  is  founded  on  a  contract  made  before  13th  April,  1897,  the  cannot  be 
indorsement  should  allege  that  she  had  when  she  made  the  contract  continued 
sued  on,  and  still  has,  separate  estate,  and  when  the  writ  is  properly  ky- 
indorsed  judgment  may  be  signed  under  this  Rule:  NesMtt  v.  Arm- 
strong, 14  P.  R.  366;  R.  S.  O.  c.  163,  s.  3  (3).    This  allegation  is  not 
necessary  in  the  case  of  contracts  made  by  a  married  woman  since 
13th  April,  1897:  see  R.  S.  O.  c.  163,  s.  4. 

Where  the  plaintiff  had  obtained  an  interlocutory  injunction,  it  was 
held  that  it  could  not  be  continued  by  a  prcecipe  decree:  King  v.  Free- 
man, 1  Chy.  Ch.  350,  the  power  to  issue  decrees  on  prceciipe  being 
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Rule  597.  confined  to  simple  cases,  where  the  ordinary  decree  for  fore- 
closure, or  sale,  with  order  for  payment  and  delivery  of  pos- 
session, was  all  that  was  required.  Thus,  where  the  defendant 
answered  admitting  the  mortgage,  but  denying  an  alleged  agreement 
to  pay  an  increased  rate  of  interest,  and  setting  up  a  tender,  and 
claiming  costs,  it  was  held  that  a  decree  could  not  be  granted  on 
prcecipe.  Nor  could  a  decree  issued  on  prcecipe  in  such  a  case  be 
amended  in  Chambers,  by  inserting  a  direction  to  the  Master  to  in- 
quire as  to  the  alleged  tender:  Ross  v.  Vader,  3  Chy.  Ch.  236. 

Reference  as  to  Incumbrances. — The  plaintiff  must  determine 
for  himself  whether  he  takes  a  judgment  with  a  reference  to  the 
Master  as  to  incumbrancers.  If  he  takes  a  reference,  unnecessarily, 
he  will  not  be  entitled  to  the  costs  of  it:  Hamilton  v.  Howard,  4  Gr. 
581;  Purdy  v.  Parks,  9  P.  R.  424.  If  he  omits  to  take  a  reference 
where  one  is  necessary,  his  proceedings  will  be  defective:  see  TT/7- 
gress  v.  Crawford,  12  P.  R.  658. 

"Where  a  plaintiff  had  taken  judgment  without  a  reference,  and 
after  the  mortgagor  was  foreclosed,  discovered  there  was  an  incum- 
brancer,  on  an  interlocutory  application  the  judgment  was  amended 
by  directing  the  usual  reference  as  to  incumbrancers:  Willgress  v. 
Crawford,  12  P.  R.  658. 

Varying  Praecipe  Judgment.— A  decree  pronounced  pro  confesso 
or  on  prcecipe,  might  be  varied,  or  set  aside,  on  motion  in  Chambers, 
without  rehearing  the  cause:  see  Kline  v.  Kline,  3  Chy.  Ch.  79;  Nelles 
v.  Vandyke,  17  Gr.  14;  and  the  same  rule  applies  to  judgments  on 
prcecipe  under  this  Rule:  Trust  &  Loan  Co.  v.  McCarthy,  19  C.  L.  J. 
188;  3  C.  L.  T.  266. 

Statute  of  Limitations. — It  has  been  decided  that  a  defendant 
filing  a  disputing  note  in  a  mortgage  suit  may  on  the  taking  of  the 
accounts  shew  that  the  Statute  of  Limitations  applies  so  as  to  prevent 
the  recovery  of  more  than  six  years'  arrears  of  interest:  Wright  v. 
Morgan,  1  Ont.  App.  613,  overruling  the  decision  reported,  24  Gr.  457. 
But  the  statute  must  "Be  pleaded  if  the  defendant  wishes  to  set  it  up 
as  a  bar  to  the  suit:  Cattanach  v.  Urquh-art,  6  P.  R.  28,  explained,  1 
Ont.  App.  616;  see  also  notes  to  Rule  402. 

Discovery. — It  was  held  also  under  the  former  Chancery  practice 
that  a  disputing  note  was  not  an  answer,  and  therefore  Gen.  Order 
134  (see  Rule  464)  allowing  a  defendant  after  answer  to  obtain  on 
prcecipe  an  order  for  production,  did  not  apply:  Richardson  v.  Beaupre, 
2  Chy.  Ch.  54. 

4.  CONFESSION  OF  ACTION  OR  JUDGMENT. 


Defend- 
ants may 
confess 
action  to 
recover 
land  as  to 
the  whole 
or  part 
of  the 
property. 


5O7 (1)  In  actions  for  the  recovery  of  land  a  de- 
fendant may,  at  any  stage  of  the  action,  confess  the  action, 
in  whole  or  in  part,  by  giving  notice  to  that  effect  accord- 
ing to  Form  55,  whereupon  judgment  may  be  signed  for 
possession  accordingly,  as  to  such  defendant,  with  the 
costs  occasioned  by  his  being  made  a  defendant,  and  as 
against  the  other  defendants,  if  any,  the  action  may  pro- 
ceed in  the  usual  way.  New.  See  Con.  Rules  730-732. 
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(2)  Where  the  confession  is  not  by  all  the  defendants 
a  writ  of  possession  shall  not  be  issued  unless  directed  by 
the  judgment  against  the  defendants  who  have  not  con- 
fessed or  by  order  of  the  Court  or  a  Judge.  New. 

598.  Final  judgment   upon  a  cognovit  actionem  or  £fe* ° J 
warrant  of  attorney  to  confess  judgment  given  or  executed  cognovits. 
before  the  suing  out  of  any  process,  may  be  entered,  and 
where  the  amount  does  not'exceed  $600  the  judgment  may 

be  entered  in  any  County  Court,  unless  some  particular 
office  or  some  particular  County  Court  for  that  purpose  is 
expressly  stated  in  the  cognovit  or  warrant.  Con.  Rule 
733  amended. 

With  the  exception  that  the  amount  named  was  formerly  $400,  the 
differences  between  this  and  the  former  Rule  733  are  merely  verbal. 

599.  Leave  to  enter  -judgment  upon  any  cognovit  or  Leave  to 

i  111  enter 

warrant  of  attorney  more  than  one  and  less  than  ten  years  judgment 
old,  shall  be  obtained  by  order  of  a  Judge,  made  ex  parte,  wheTtcTbe 
and  if  ten  years  old  or  more,  by  motion  ur>on  notice.    Con.  obtamed- 
Rule  734. 

Taken  from  Rule  T.  T.  1856,  27. 

See  note  to  Rule  601;  and  see  Rules  348,  355-360. 

A  motion  under  this  Rule  would  seem  to  be  properly  made  in 
Chambers:  Handley  v.  Roberts,  17  Jur.  440.  Leave  to  enter  judgment 
was  granted  where  the  witness  to  the  cognovit  had  left  the  Province: 
King  v.  Robin*,  Tay.  299;  deal  v.  Latham,  1  U.  C.  Q.  B.  412;  and  also 
'in  a  case  where  the  cognovit  was  seven  years  old,  upon  affidavit  of 
the  plaintiff,  that  the  whole  amount  was  still  due,  and  that  having 
received  a  letter  from  the  defendant  he  believed  him  to  be  still  alive, 
though  the  affidavit  failed  to  state  that  the  defendant  either  wrote 
or  signed  the  letter:  Olipliant  v.  McGinn,  4  U.  C.  Q.  B.  170;  but  it 
was  refused  where  the  cognovit  was  fifteen  years  old,  and  it  appeared 
that  the  plaintiff  had  once  accepted  property  from  the  defendant,  and 
discharged  the  action,  though  the  property  proved  unproductive: 
Grant  v.  McIntosTi,  4  O.  S.  184. 

GOO.    ]STo  confession  of  judgment  or  coqnovit  actionem  confes- 

C?  &  ft  ifinfi  111(T 

shall  be  valid  or  effectual  to  support  any  judgment  or  writ  cognovits 
of  execution,  unless  within  one  month  after  the  same  has  registered. 
been  given,  the  same,  or  a  sworn  copy  thereof,  is  filed  of 
record  in  the  proper  office  of  the  Court  in  the  county  in 
which  the  person  giving  such  confession  of  judgment  or 
cognovit  actionem  resides;    and    a  book    shall  be  kept  in 
every  such  office,  to  be  called  the  Cognovit  Book,  in  which 
shall  be  entered  the  names  of  the  plaintiff  and  defendant 
in  every  such  confession  or  cognovit,  the  amount  of  the 
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Rule  601.  |rue  debt  or  arrangement  secured  thereby,  the  time  when 
judgment  may  be  entered  and  execution  issued  thereon, 
and  the  day  when  such  confession  or  cognovit,  or  copy 
thereof,  is  filed  in  the  said  office;  and  such  book  shall  be 
open  to  inspection  by  any  person  during  office  hours,  on 
the  payment  of  a  fee  of  20  cents.  Con.  Kule  735. 
Taken  from  R.  S.  O.  1877,  c.  50,  s.  297. 

When  judgment  has  been  signed  on  the  cognovit  before  the  time 
limited  by  this  Rule  for  filing  it  has  elapsed,  it  need  not  be  filed,  or 
entered  in  the  cognovit  book,  as  required  by  this  Rule:  Commercial 
Bank  v.  Fletcher,  8  C.  P.  181;  Armour  v.  Cawnithers,  2  P.  R.  217; 
McLean  v.  Stuart,  2  P.  R.  367. 

Immaterial  discrepancies  between  the  copy  filed  and  the  original, 
do  not  invalidate  the  cognovit:  Irwin  v.  Ham,  9  U.  C.  L.  J.  80;  and  see 
Sharp  v.  McHenry,  38  Ch.  D.  427. 


Sexecuted  *>Ol.  j$o  warrant  of  attorney  to  confess  judgment  in 
in  presence  any  action,  or  cognovit  actionem,  given  by  any  person, 
'  shall  be  of  any  force,  unless  there  is  present  some  solicitor 
on  behalf  of  such  person  expressly  named  by  him,  and  at- 
tending at  his  request,  to  inform  him  of  the  nature  and 
effect  of  such  warrant  or  cognovit,  before  the  same  is  exe- 
cuted, which  solicitor  shall  subscribe  his  name  as  a  wit- 
ness to  the  due  execution  thereof,  and  thereby  declare 
himself  to  be  solicitor  for  the  person  executing  the  same, 
and  state  that  he  subscribes  as  such  solicitor,  and  in  the 
affidavit  of  execution,  the  attendance  of  such  solicitor,  and 
the  fact  of  his  being  a  subscribing  witness,  shall  be  plainly 
stated,  which  affidavit  and  the  warrant  of  attorney,  or 
cognovit,  shall  be  filed  at  the  time  of  entering  judgment 
thereon.  Con.  Rule  736  amended. 
Taken  from  Rule  T.  T.  1856,  26. 

The  differences  between  this  and  the  former  Rule  736  are  merely 
verbal. 

A  partner  cannot  give  a  cognovit  so  as  to  bind  his  firm  without 
special  authority:  Holme  v.  Allan,  Tay.  148;  Huff  v.  Cameron,  1  P.  R. 
255;  Joyce  v.  Murray,  M.  T.  6  Viet.;  but  when  there  is  evidence  of 
assent  on  the  part  of  the  other  partners,  the  cognovit  will  bind  the 
firm:  Broicn  v.  Cinqmars,  2  P.  R.  205. 

One  of  several  executors  cannot,  without  express  authority,  give  a 
cognovit  binding  his  co-executor;  and  a  judgment  entered  on  such  a 
confession  will  be  set  aside  as  to  all:  Commercial  Bank  v.  Woodruff,  21 
IT.  C.  Q.  B.  602;  and  see  Astbury  v.  Astbury,  1898,  2  Ch.  111. 

A  relicta  verificatione  was  not  within  the  Rule  of  T.  T.  1856,  26, 
and  did  not  require  to  be  verified  by  affidavit:  Eakins  v.  Fraser,  6 
P.  R.  297. 

A  cognovit  may  be  executed  by  the  solicitor  of  the  party  giving  it: 
Richmond  v.  Proctor,  3  U.  C.  L.  J.  202. 
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An  uncertificated  solicitor  may  attest:  Holgate  v.  Slight,  2  L.  M.  &  Rule  601. 
P.  662,  but  not  a  solicitor's  clerk:  Barnes  v.  Ward,  Barnes  42;  Paul  who  may 
v.  Cleaver,  2  Taunt.  360,  nor  a  person  not  actually  a  solicitor,  though  attest 
believed  to  be  one:  Wallace  v.  Brockley,  5  Dowl.  695,  but  where  tl\ecoffnovitl 
defendant  wrongfully  misrepresented  a  person  to  be  a  solicitor,  the 
Court  refused  to  set  aside  the  judgment:  Cox  v.  Cannon,  6  Dowl.  P. 
C.  625;  Jeyes  v.  Booth,  1  B.  &  P.  97;  the  plaintiff's  solicitor  cannot 
properly   act  for  the  defendant:  Mason  v.  Kiddle,  5  M.   &  W.  513; 
Rice  v.  Linsted,  7  Dowl.  P.  C.  153;  Durrant  v.  Blurton,  9  Dowl.  P.  C. 
1015;  even  though  the  latter  consent:  Hutson  v.  Hutson,  7  T.  It.  7; 
Pryor  v.  Swaine,  2  D.  &  L.  37;  Joel  v.  Dicker,  5  D.  &  L.  1;  Mason  v. 
Riddle,  8  Dowl.  P.  C.  207;  Cooper  v.  Grant,  21  L.  J.  C.  P.  197;  Hirst 
v.   Hannah,   17   Q.   B.    383.     The   solicitor   must,   in   general,    attend 
at  the  request  of  the  defendant:  Gripper  v.  Bristow,  6  M.  &  W.  807; 
Rice  v.  Linsted,  7  Dowl.  P.  C.  153,  but  the  adoption  by  the  defendant 
of   a  solicitor  present,  not  being  the  plaintiff's   solicitor,  no  matter 
how  procured,  is  sufficient:  Taylor  v.  Nicholls,  6  M.  &  W.  91;  Walton 
v.  Chandler,  2  D.  &   L.  802;   Oliver  v.   Woodroffe,  4  M.  &   W.  650; 
Case  v.  Benson,  3  U.  C.  L.  J.  132;  Levinson  v.  Syer,  2  L.  M.  &  P.  557; 
and  see  Meriden  v.  Lee,  2  Ont.  451. 

It  is  not  necessary  that  the  cognovit  should  be  read  over  to  the  de-  Cognovit 
fendant,  it  is  sufficient  if  its  nature  and  effect  be  explained  to  him:Iieedn°fc 
Oliver  v.  Woodroffe,  4  M.  &  W.  650,  but  the  neglect  of  a  solicitor 
chosen  by  the  defendant  to  explain  the  instrument,  will  not  vitiate 
it:  Haigh  v.  Frost,  7  Dowl.  P.  C.  743;  'Case  v.  Benson,  3  U.  C.  L.  J. 
132,  unless  there  be  fraud  or  collusion:  Taylor  v.  Nicholls,  6  M.  & 
W.  91;  and  see  Gorrie  v.  Beard,  5  U.  C.  Q.  B.  626. 

It  is  advisable  to  state  in  the  attestation  clause  that  the  require-  Attesta- 
ments  of  the  Rule  have  been  complied  with,  but  the  attestation  hasjionclause, 
been  held  sufficient,  though  omitting  to  state  that  the  solicitor  was  ° 
appointed  by  the  defendant:  Oliver  v.  Woodroffe,  7  Dowl.  P.  C.  168, 
or  was  named  by  him,  or  attended  at  his  request:  Gay  v.  Hall,  5 
Dowl.  &  Ij.  422,  and  did  not  declare  him  to  subscribe  as  defendant's 
solicitor:  Knight  v.  Hasty,  12  L.  X.  Q.  B.  293;  Holt  v.  Kershaw,  5  D.  & 
L.  419;  Phillips  v.  Gibbs,  16  M.  &  W.  208;  but  see  Everard  v.  Popple- 
ton,  5  Q.  B.  181;  Hibbert  v.  Barton,  2  Dowl.  N.  S.  434.  The  following 
form  of  attestation  has  been  held  sufficient:  "  Signed  by  the  above 
named  A.  B.  in  my  presence,  and  I  declare  myself  to  be  solicitor  for 
the  said  A.  B.,  and  I  subscribe  my  name  as  such  his  solicitor":  see 
Gay  v.  Hall,  18  L.  J.  Q.  B.  12;  Ledyard  v.  Thompson,  11  M.  &  W.  40. 
The  provision  respecting  attestation  is  for  the  benefit  of  the  de- 
fendant, a  third  party  cannot  object  to  a  judgment  on  the  ground 
that  the  cognovit  on  which  it  is  entered  was  not  formally  executed: 
Chipp  v.  Harris,  5  M.  &  W.  430;  Cox  v.  Edwards,  2  Dowl.  IN.  S. 
55;  nor  to  the  want  of  an  affidavit  of  execution:  Potter  v.  Pickle,  2 
P.  R.  391. 

A  cognovit  may  be  given  in  an  action  though  no  process  has  issued:  Cognovit 

Walton  v.  Hayicard,  2  O.  S.  468;  Rule  598.  maybe 

given 

The  practice  of  taking  cognovits  is  not  now  very  often  resorted  to  though  no 
since  R.  S.  O.  c.  147,  s.  1,  which  avoids  judgments  recovered  on 
cognovits  given  by  insolvents,  for  the  purppse  of  giving  a  preference, 
or  to  defeat  or  delay  creditors:  see  Meriden  v.  Lee,  2  Ont.  451; 
Martin  v.  McAlpine,  8  Ont.  App.  675.  The  same  result,  however,  is 
arrived  at,  by  a  defendant  appearing  and  delivering  a  defence  and 
then  consenting  to  an  immediate  judgment:  Turner  v.  Lucas,  1  Ont. 
623,  affirmed  in  appeal,  10th  September,  1884. 
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Rules  The  application  for  leave   to  enter  judgment   would  seem  to   be 

€02,  603.  properly  made  in  Chambers:  Handley  v.  Roberts,  17  Jur.  440.  The 
Leave  to  motion  can  now  be  made  to  the  Master  in  Chambers,  or  other  officer 
enter  judg-  having  like  jurisdiction.  It  is  irregular  to  enter  judgment  without 
leave>  when  leave  is  necessary:  Jones  v.  Jones,  1  D.  &  R.  558.  When 
the  cognovit  is  ten  years  old,  notice  to  defendant  of  the  motion  can- 
not be  dispensed  with:  Nicholas  v.  Merit,  9  Dowl.  P.  C.  101;  Fletcher 
v.  Everard,  13  L.  J.  Q.  B.  44;  but  see  Croft  v.  Lord  Egmont,  8  Dowl. 
P.  C.  95;  Wortham  v.  Tuck,  9  Dowl.  P.  C.  335. 


OO2.    The  person  who  prepares  any  cognovit  or  war- 
rant  °^  attorney  to  confess  judgment,  which  is  to  be  sub- 
subject  to  ject  to  any  defeasance,  shall  cause  such  defeasance  to  be 
on  same      written  on  the  same  paper  or  parchment  on  which  the 
cognovit  or  warrant  is  written,  or  cause  a  memorandum  in 
writing  to  be  made  on  such  cognovit  or  warrant  containing 
the  substance  or  effect  of  such  defeasance.  Con..  Rule  737. 

Taken  from  Rule  T.  T.  1856,  28. 

Omission  The  omission  of  a  solicitor  to  comply  with  Rule  602  does  not  in- 
to S°mcii°r  validate  the  instrument,  but  subjects  the  solicitor  to  punishment,  on 
with  RulJ  application  to  the  Court:  see  Shaw  v.  Evans,  14  East,  576;  Partridge 
602,  effect-  v.  Fraser,  7  Taunt.  307;  Sansom  v.  Goode,  2  B.  &  Al.  568;  Barber  v. 
of-  Barber,  3  Taunt.  465;  BurdeTcin  v.  Potter,  1  Dowl.  N.  S.  134. 

5.  MOTION  FOR  JUDGMENT. 
(i)  On  Summary  Application. 

Leave  to          GO3.  —  (1)  "Where  the    defendant    appears    to  a  writ 
Judgment    specially  indorsed,  under  Eule  138,  [(a)  and  the  plaintiff 
is  not  entitled  to  a  judgment  or  order  under  the  preceding 
Eules],  he  may,  on  an  affidavit  made  by  himself,  [(&)  or  by 
,  any  other  person  who  can  swear  positively  to  the  debt  or 
V0lH/?-t*</cause  °^  acti°nL  verifying  the  cause  of  action  and  stating 
^ro^.  ^  A  that  in  his  belief  there  is  no  defence,,    move    before    the 
0         i  Court  or  Judge  for  final  judgment  for  the  claim  so  in- 
dorsed, with  interest,  if  any,  and  costs,     (c)  A  copy  of  the 
affidavit  shall  accompany  the  notice  of  motion.  The  Court 
/  ^    /  •  /<•  VT>     or  Judge,  unless  satisfied  by  affidavit  or  otherwise,  (d)  that 
\c*   •>  *   1  1^]    the  defendant  has  a  good  defence  to  the  action  on  the 
merits,  or  has  disclosed  such  facts  as  may  be  deemed  suffi- 
/    /9  •//?  (  ul  cient  to  entitle  him  to  defend  the  action,  may  award  iudff- 
^'ment.     Con.  Eule  739. 

(2)  Such  motion  may  be  made  in  respect  of  a  cause  of 
action  specially  indorsed  under  Eule  138,  though  the  writ 
may  also  be  indorsed  with  any  other  claim,  and  such  order 
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may  be  made  in  respect  of  the  cause  of  action  so  specially  Eule  603- 
indorsed  as  might  be  made  if  no  other  claim  were  indorsed    /  ftf.fl  /  ?/ 
on  the  writ  of  summons.    New. 

(3)  On  any  such  motion  any  amendment  of  the  writ    /    ,.     «.     %A 
which  might  be  ordered  on  a  substantive  motion  may  be  f  ( 

directed,  and  judgment  may  be  awarded  in  accordance 
with  the  writ  as  amended.    New. 

Comp.  Eng.  (1883)  Rs.  115,  116. 

(a)  These  words  in  brackets  are  not  in  the  English  Rule.  (&)  The 
words  in  brackets  here  are  not  in  the  English  Rule,  (c)  The  English 
Rule  116  provides  for  this,  and  that  the  application  is  to  be  by 
summons.  The  Rules  are  otherwise  to  the  same  effect,  except  as 
regards  the  provisions  of  sub-sections  (2)  and  (3),  which  are  new  and 
peculiar  to  Ontario,  and  very  much  extend  the  operation  of  the  former 
part  of  the  Rule,  and  supersede  may  cases  decided  under  the  Rule 
before  the  introduction  of  these  sub-sections. 

The  Rule  as  revised  has  made  a  slight  change  in  the  procedure. 
Formerly  the  motion  authorized  was  for  an  order  to  sign  judgment', 
under  that  procedure  it  was  necessary  first  to  obtain  an  order,  and 
then  sign  a  judgment  thereunder.  Under  the  present  Rule  the  motion 
is  to  be  one  for  judgment,  and  where  the  judgment  is  granted  it  will 
be  drawn  up  and  issued  in  Chambers  and  will  have  then  to  be 
entered  in  the  proper  office  as  in  the  case  of  other  judgments. 

This  is  the  practice  of  the  Chancery  Division  in  England:  Re 
Ckirney,  Clifford  v.  Gutiwy,  1896,  2  Ch.  864,  and  has  advantages,  for 
liberty  to  sign  judgment,  even  though  by  an  order  issued  to  that 
effect  is  not  equivalent  to  the  signing  of  a  judgment,  or  to  judg- 
ment: Ib. 

The  words  in  brackets  (6)  were  introduced  in  consequence  of  the 
decision  in  Bank  of  Montreal  v.  Cameron,  2  Q.  B.  D.  536,  where  it 
was  held  that  as,  under  the  original  Rule,  the  affidavit  was  required 
to  be  made  by  plaintiff  himself,  the  Rule  could  not  apply  where  a 
corporation  was  plaintiff. 

(c)  As  to  this  provision:  see  Litchfield  v.  Jones,  25  Ch.  D.  64. 

(d)  By  reason  of  the  words  "  or  otherwise,"  it.  was  held  that  the 
reasoning  in  Bank  of  Montreal  v.  Cameron,  supra,  did  not  apply,  and 
that  therefore  a  plaintiff  may  apply  for  judgment  under  this  Rule 
where  the  defendant  is  a  corporation:  Shelf ord  v.  Louth  &  E.  C.  Ry. 
Co.,  4  Ex.  D.  317. 

Judgment  was  granted  against  a  corporation  having  its  head  office 
in  England,  incorporated  there  and  in  process  of  liquidation  there, 
but  doing  business  and  having  assets  and  liabilities  in  Ontario: 
Pltummer  v.  Lake  Super^ior  Native  Copper  Co.,  5  C.  L.  T.  95;  21  C.  L. 
J.  80. 

A   power  analogous  to  that  conferred  by  this  Rule  was  formerly  Former 
exercised  in  the  Common  Law  Courts  in  Ontario,  after  The  Admits- anal°gou& 
tration  of  Justice  Act,   in  cases  where  pleas  were  put   in  for  time;practl 
and  that  practice  may  in  such  cases  still  be  applied.     In«such  a  case, 
if  by  an  examination  of  a  defendant  his  pleas  were   shewn  to  be 
untrue,   an  order  might  be  obtained  in  Chambers   striking  out  the 
pleas,  so  that  the  plaintiff  could  sign  judgment  in  default  of  plea:  see 
McMaster  v.  Seattle,  6  P.  R.  162;  Dams  v.  Code,  7  P.  R.  2;  Johnson 


750  CONSOLIDATED   RULES. 

Rule  603.  v.  JdJmson,  /&.,  288;  Imperial  Bank  v.  Summer  felt,  /&.,  320.  The 
Courts  would  not  however  strike  out  a  plea  upon  the  plaintiffs 
affidavit,  but  required  a  clear  admission  by  the  defendant  that  there 
was  no  real  defence:  see  Arch.  Pr.,  12th'  ed.,  292;  Turner  v.  Neill,  6 
P.  R.  295;  Post  v.  Leys,  7  P.  R.  357;  The  Queen  Ins.  Co.  v.  Boy  a,  Ib., 
379.  In  an  ejectment  suit  brought  by  mortgagees,  though  the  de- 
fendant admitted  that  he  appeared  and  defended  for  time,  it  was 
nevertheless  held  that  the  appearance  and  defence  could  not  be 
struck  out,  as  the  defendant  was  entitled  to  possession  until  the 
plaintiff  should  prove  his  case:  see  Metropolitan  B.  &  8.  Soc.  v.  Rodden, 
6  P.  R.  294. 

Under  the  present  Rule  the  onus  is  thrown  upon  the  defendant  of 
shewing  that  he  has  a  defence,  where  it  is  sworn  on  the  part  of  the 
plaintiff  that  there  is  none;  the  deferidaiA  however,  is  entitled  to 
cross-examine  the  plaintiff  on  his  affidavit^KinflrsZei/  v.  Dunn,  13  P. 
R.  300. 

When  Rule     It  has  been  said  that  the  power  given  by  this  Rule  is  intended  to 

applies.        be   exercised   where  it   is   shewn   from   an    acknowledgment   By   the 

defendant  of  the  debt,  or  from  other  circumstances,  that  the  defence 

/-  /3/7      /  <)     *s  on^  for  time:  Lloyd's  Banking  Co.  v.  Ogle,  1  Ex.  D.  262;  Thompson 

l\  I  'IT- !/•«/*•  v.  Marshall,  28  W.  R.  220;  see  a.lso  Munro  v.  Orr,  17  P.  R.  53;  and 

again,  when  there  can  be  no  reasonable  doubt  that  the  plaintiff  is 

entitled  to  judgment,  and  when,  therefore,  it  is  inexpedient  to  allow 

defendant  to  defend  for  the  mere  purpose  of  delay:  Jones  v.  Stone, 

1894,  A.  C.  124;  see  also  Bank  of  Minnesota  v.  Page,  14  Ont.  App.  347; 

Stephenson  v.  Dallas,  13  P.  R.  450. 

Formerly  where  the  nature  of  the  claim  involved  the  taking  of 
accounts  between  the  parties,  the  Rule  was  not  applicable:  Wallingford 
v.  Mutual  Society,  5  App.  Gas.  685;  but  see  now  Rule  607. 

The  right  to  direct  a  reference  to  take  accounts  is  now  expressly 
given  by  Rule  607,  but  even  before  that  Rule,  in  the  case  of  an  action 
on  a  solicitor's  bill,  where  it  was  clear  that  something  was  due  to  the 
plaintiff,  the  usual  order  for  taxation  was  made,  'combined  with  a 
judgment  under  this  Rule  for  payment  of  the  amount  which,  as  the 
result  of  the  taxation  should  be  payable:  Smith  v.  Edwardes,  22  Q.  B. 
D.  10. 

Where  writ  An  application  under  this  Rule  can  only  be  made  where  the  writ 
specially  has  been  specially  indorsed  under  Rule  138,  i.e.,  where  the  claim  is 
umleifjRttte  m  resPect  of  t^16  causes  of  action  therein  specified,  or  any  one  or 
138.  more  of  them:  see  Rule  138.  Where,  therefore,  the  claim  was  upon 

a  covenant  in  a  chattel  mortgage  given  as  a  continuing  security  for 
future  advances,  and  the  writ  was  indorsed  for  the  amount  mentioned 
in  the  mortgage,  and  not  for  the  various  advances,  and  the  Master  in 
Chambers  had  directed  judgment  to  be  signed  for  a  sum  less  than 
$2,500,  which  upon  affidavits  and  the  depositions  of  defendant,  appear- 
ed to  him  to  be  due,  it  was  held  on  appeal  that  the  plaintiff's  claim 
was  not  a  debt,  or  liquidated  demand.  Mr.  Justice  Cameron  in 
giving  judgment  said,  "  I  think  the  power  to  authorize  a  plaintiff  to 
sign  judgment  against  the  defendant,  where  the  defendant  makes  an 
affidavit  of  merits,  and  disputes  the  claim,  should  be  most  carefully 
and  sparingly  exercised,  and  never  unless  it  can  be  shewn  that  the 
plaintiff  may  be  seriously  prejudiced  by  the  delay  that  may  occur  in 
awaiting  the  ordinary  modes  of  trial,  and  that  it  should  not  bo 
exercised  in  any  case  in  which,  under  the  old  practice,  final  judgment 
could  not  have  been  properly  signed  for  want  of  appearance  " :  Barber 
v.  Russell,  9  P.  R.  433,  442. 
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The  addition  of  any  claim  in_the  writ  which  was  not  capable  of  Rule  603. 
being  specially  indorsed  under  Rule  138  formerly  vitiated  the  whole 
indorsement,  even  as  regarded  claims  which  were  properly  the  sub- 
ject of  a  "  special  indorsement,"  and  prevented  any  motion  for 
judgment  under  this  Rule,  even  in  respect  of  the  demand  which 
might,  if  it  had  stood  alone,  have  been  specially  indorsed:  Wilks  v. 
Wood,  1892,  1  Q.  B.  684;  Sheba  Gold  Mining  Co.  v.  Trubshatce,  and 
Ryley  v.  Master,  1892,  1  Q.  B.  G74;  Casselman  v.  Barrie,  14  P.  R.  507; 
Solmes  v.  Stafford,  16  P.  R.  78,  264;  Hollender  v.  Ffoulkes,  16  P.  R. 
175;  Clarkson  v.  Dwan,  17  P.  R.  206.  But  all  of  these  cases  are  in 
effect  superseded  by  the  changes  made  in  the  framing  of  the  present 
revised  Rule  603. 

A  writ  may  now  be  "  specially  indorsed  "  for  claims  coming  within 
Rule  138,  and  other  clghns  may  also  be  added  in  the  indorsement, 
and  judgment  may  now*  be  obtained  as  to  the  claims  specially  in- 
dorsed under  Rule  138,  and  the  action  may  be  proceeded  with  there- 
after as  to  any  other  claims. 

It  was  also  formerly  held  that  a  claim  for  interest  on  a  liquidated 
claim,  when  the  interest  was  claimed  as  damages,  and  not  by  con- 
tract or  under  a  statute,  was  not  one  that  could  be  specially  indorsed: 
see  Gold  Ores  Reduction  Co.  v.  Parr,  1892,  2  Q.  B.  14;  Munro  v.  Pike, 
15  P.  R.  164;  Casselman  v.  Barrie,  supra;  London  &  Universal  Bank  v. 
Clanvarty,  1892,  1  Q.  B.  689;  Lawrenca  v.  Willcocks,  /&.,  696;  Hollen- 
der v.  Ffoulkes,  16  P.  R.  175;  Vicar  v.  McLaughlin,  16  P.  R.  450; 
Clarkson  v.  Dwan,  supra.  Such  claims,  however,  may  now  under 
Rule  138  be  specially  indorsed  and  judgment  recovered  therefor  under 
this  Rule. 

Expenses  of  noting  and  protest  may  be  specially  indorsed,  and  are 
sufficiently  expressed  in  the  indorsement  by  the  words,  "  for  bank 
charges  " :  Dando  v.  Boden,  1893,  1  Q.  B.  318. 

An  action  upon  a  foreign  judgment  is  within  the  Rule:  Grant  v. 
Easton,  13  Q.  B.  D.  302;  Solmes  v.  Stafford,  16  P.  R.  78  (where  the 
foreign  judgment  is  one  that  can  be  sued  on  at  all,  i.e.,  where  it  is  a 
final  and  conclusive  judgment:  Re  Henderson,  37  Ch.  D.  244;  S.  C., 
sul)  nom.;  Nouvion  v.  Freeman,  15  App.  Cas.  1;  62  L.  T.  189,  and  see 
Huntingdon  v.  Attrill,  20  Ont.  App.  (Appx.  i);  Dohn  v.  Gillespie,  33 
C.  L.  J.  394);  and  interest  included  in  such  a  judgment  is  an  integral 
part  of  it:  Solmes  v.  Stafford,  supra. 

In  Hood  v.  Martin,  9  P.  R.  313,  where  a  writ  was  indorsed  to  re- 
cover the  price  of  land  bargained  and  sold  but  not  conveyed,  it  was 
held  that  the  plaintiff's  claim  was  for  damages,  and  was  not  the  sub- 
ject of  a  special  indorsement,  so  that  the  case  was  not  within  the 
Rule:  and  see  Leader  v.  Tod-Heatley,  W.  N.  1891,  38;  90  L.  T.  Jour. 
322. 

A  claim  on  a  bond  for  a  penal  sum  cannot  be  specially  indorsed: 
Star  Life,  etc.  v.  Southgate,  18  P.  R.  151. 

A  claim  based  on  an  implied  covenant  or  equitable  obligation  fo 
pay  cannot  be  specially  indorsed,  or  support  an  application  under 
Rule  603:  Davidson  v.  Gurdt  15  P.  R.  31. 

In  actions  where  the  writ  is  indorsed,  not  under  Rule  138,  but 
under  Rule  141,  for  foreclosure  and  immediate  payment  of  the  amount 
due  under  a  covenant  in  a  mortgage,  this  Rule  was  formerly  held  not  to 
apply:  Canadian  Bank  of  Commerce  v.  B'ricker,  1  C.  L.  T.  729;  Hill  v. 
Sidebot'tom,  47  L.  T.  224;  Imbert-Twry  v.  Carver,  34  Ch.  D.  506; 
Clarke  v.  Berger,  36  W.  R.  809.  It  does  not  seem  to  be  clear  whether 
any  change  is  made  in  this  respect  by  the  present  Rule  603  (2). 
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Rule  603.  A  special  indorsement  within  Rule  138  may  be  framed  upon  a.  cove- 
nant  for  payment  in  a  mortgage,  at  any  rate  where  foreclosure  or  sale 
is  not  also  claimed;  but  the  particular  covenant  which  makes  the 
money  payable  (e.g.,  by  default  in  payment  of  interest),  must  be 
sufficiently  stated  in  the  indorsement,  also  the  agreement  to  pay  in- 
terest, if  interest  is  claimed,  under  the  terms  of  the  mortgage:  Munro 
v.  Pike,  15  P.  R.  164. 

In  Richardson  v.  Malloy,  before  Falconbridge,  J.,  on  5th  Aug.,  1898, 
an  indorsement  respecting  a  merchant's  account  with  the  addition 
of  "  And  for  interest  thereon  $12,"  was  held  to  be  sufficient  within 
Rule  138,  to  enable  the  plaintiff  to  sign  judgment  for  the  interest, 
under  Rule  575. 

Where  equitable  relief  was  claimed  in  addition  to  a  liquidated 
demand,  that  was  formerly  a  bar  to  a  motion  under  this  /.'«/<: 
see  McCollum  v.  McColhim,  11  P.  R.  16;  Yeatman  v.  Snow,  42  L.  T. 
502,  and  unless  the  claims  are  distinct  and  properly  severable  it  may 
still  be  a  reason  for  refusing  an  application  under  this  Rule  in  such 
cases. 

The  plaintiff  was  held  not  entitled  to  judgment  under  this  J'nlc 
where  the  writ  was  indorsed  as  follows:  "The  plaintiff's  claim  is  for 
the  price  of  goods  supplied.  The  following  are  the  particular 
$621.06  for  money  payable  by  the  defendant  to  the  plaintiff  for  goods 
bargained  and  sold  and  delivered  by  the  plaintiff  to  the  defendant, 
and  interest  thereon  from  25th  July,  1882":  Lucas  v.  Ross,  9  P.  II. 
251;  no  reasons  are  given,  but  the  omission  of  the  rate  of  sale,  and 
the  claim  of  interest  would  appear  to  have  rendered  this  indorse- 
ment bad;  so  also  where  the  claim  indorsed  was  *'  the  plaintiff's  claim 
is  for  $213.90  balance  due  for  sawing  wood  by  the  plaintiff  for  the 
defendant":  Villeneuve  v.  Wait,  12  P.  R.  505. 

For  other  instances  of  insufficient  special  indorsements,  see  notes  to 
Rule  138. 

Where  plaintiff  was  entitled  to  costs  payable  by  defendant,  between 
solicitor  and  client,  he  was  held  not  entitled  to  the  costs  of  a  motion 
made  under  this  Rule  and  refused  because  the  indorsement  on  tho 
writ  was  not  a  good  special  indorsement:  Baldicin  v.  Quinn,  16  P. 
R.  248. 

In  order  to  entitle  a  plaintiff  to  judgment  under  this  Rule  the 
indorsement  on  the  writ  must  be  complete  in  itself,  and  shew  a  cause? 
of  action  which  is  properly  the  subject  of  a  special  indorsement  under 
Rule  138.  A  defect  in  the  indorsement  cannot  be  supplemented  by 
the  affidavits  on  the  motion:  Davidson  v.  (htrd,  15  P.  R.  31;  Fru- 
hauf  v.  Grosvenor,  67  L.  T.  350;  Munro  v.  Pike,  15  P.  R.  164;  unless 
an  amendment  can  be  made  under  clause  (3)  of  the  Rule:  see,  how- 
ever, Neslitt  v.  Armstrong,  14  P.  R.  366. 

But  in  an  action  to  recover  land,  where  the  writ  was  indorsee! 
to  recover  £80  for  mesne  profits,  explanation  was  allowed  to  be  given 
by  the  affidavit  that  the  £80  was  claimed  as  double  value  for  6 
months,  in  consequence  of  a  refusal  to  deliver  up  possession,  and  an 
order  was  made  for  judgment:  South-port  v.  Gandy,  45  W.  R.  684. 

A  formal  error  in  the  indorsement  of  the  writ,  such  as  the  mis- 
placing of  a  date,  is  no  answer  to  an  application  under  this  Rule: 
Anon.,  W.  N.  1876,  53;  2  Charl.  Ch.  Ca.  20.  Neither  is  a  mistake  in 
the  teste  in  the  copy  of  the  writ  served:  Wesson  v.  Stalker,  47  L.  T. 
444,  where  the  year  was  given  in  the  copy  as  "  eighty  "  instead  of 
"  eighty-two  ":  see  also  Re  Johnson,  25  Ch.  D.  112. 
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It  was  at  first  considered  doubtful  whether  the  Rule  refers  to  any-  Rule  603. 
thing  but  a  monetary  demand,  and  whether,  therefore,  in  an  action  Married 
in  which  it  was  sought  to  charge  a  wife's  separate  estate  on  a  guar-  women, 
antee,    an   order    under    the   present   Rule   could   be   made:    Butter- 
worth  v.   Tee  and  wife,    W.   N.   1876,   9;   1   Charl.   Ch.   Ca.   50;   see 
also  Scott   v.   Wye,   11   P.    R.  93.    The  Rule  was  held   in   England 
not  to  be   applicable,    in  the  case  of   an   action   against  a   widow 
in    respect    of   bills    of    exchange    given    by    her   during    coverture: 
Ortner  v.   Fitzgibbon,   43   L.   T.    60;    50   L.   J.    Chy.   17;   even   after 
the  Married  Women's  Act  of  1882:  Moore  v.  Mulligan,  W.  N.  1884, 
34,  though  the  contrary  was  held  in  Ireland:  Brown  v.  Morgan,  12  L. 
R.  Ir.  122;  Johnstone  v.  Browne,  18  L.  R.  Ir.  429;  and  also  in  Eng- 
land: Gunston  v.  Maynard,  75  L.  T.  Jour.  102;  Perks  v.  Mylrea,  W. 
N.  1884,  64:  Bind  v.  Barstow,  1892,  1  Q.  B.  94;  65  L.  T.  656. 

In  Ontario,  since  47  V.  c.  19  (now  R.  S.  O.  s.  163),  it  has  been 
held  that  the  Rule  may  be  applied,  and  judgment  entered  in  a  plain 
case  against  a  married  woman,  with  execution  against  her  separate 
estate  not  subject  to  restraint  on  anticipation:  Nesbitt  v.  Armstrong, 
14  P.  R.  366;  Kwnear  v.  Blue,  10  P.  R.  465;  Quebec  Bank  v.  Radford, 

10  P.   R.   619;    Cameron   v.   Rutherford,   10   P.   R.   620;   see  contra, 
Cameron  v.  Heighs,  14  P.  R.  56;  and  the  later  English  cases  seem  to 
have  established  the  same  right  in  England:  see  Bur  sill  v.  Tanner,  13 
Q.  B.  D.  691;  and  other  cases  referred  to  in  the  notes  to  Rule  199. 

In  an  action  against  a  married  woman  on  a  contract  made  prior  to 
13th  April,  1897  (see  R.  S.  O.  c.  163,  s.  3),  the  plaintiff  must  shew 
that  the  married  woman  was  capable  of  contracting  by  shewing  the 
possession  of  separate  estate  at  the  date  of  the  contract:  see  notes  to 
Rule  199,  p.  338,  and  Canadian  Bank  of  Commerce  v.  Woodcock,  ,'13 
P.  R.  242.  Where  this  did  not  appear  by  the  writ,  but  was  shown 
by  the  affidavits  on  the  motion,  an  amendment  of  the  writ  was 
allowed:  Nesbitt  v.  Armstrong,  14  P.  R.  366;  and  see  Sweetland  v. 
Neville,  21  Ont.  412;  but  an  amendment  to  uphold  a  summary  judg- 
ment was  not,  before  the  present  Rule  (see  clause  3),  encouraged: 
Davidson  v.  Ourd,  and  other  cases  supra. 

In  actions  founded  on  contracts  made  by  a  married  woman  since 
13th  April,  1897,  it  is  no  longer  necessary  to  allege  or  prove  the 
possession  of  separate  estate  at  the  date  of  the  contract:  see  R.  'S.  O. 
c.  163,  s.  4. 

For  the  form  of  judgment  against  a  married  woman:  see  notes  to 
Rule  199,  pp.  338-9,  and  Quebec  Bank  v.  Radford,  10  P.  R.  619;  Scott 
v.  Morley,  20  Q.  B.  D.  120. 

Judgment  may  be  obtained  against  an  Indian,  as,  since  the  repeal  Indians 
of  C.   S.  C.  c.  9,  an  Indian   may  sue  and  be  sued,   though  by  the 
Indian  Act  of  1880,  s.  77  (a],  the  judgment  will  net  bind  any  pro- 
perty of  the  Indian  except  that  described  in  sec.  75:  Bryce,  etc.,  Salt, 

11  P.  R.  112. 

As  to  the  class  of  actions  to  recover  land,  to  which  the  present  Actions  to 
Rule  has  now   been  made  applicable,   see  notes  to  Rule  138,  supra,  f ec°ver 
p.  257. 

Where  the  action  is  for  recovery  of  land  and  mesne  profits,  and  the 
plaintiff  obtains  judgment  under  this  Rule,  the  mesne  profits  may  be 
ordered  to  be  calculated  up  to  the  date  of  the  plaintiff's  obtaining 
possession  so  as  to  avoid  the  necessity  of  bringing  another  action: 
Southport  Tramways  Co.  v.  Gandy,  1897,  2  Q.  B.  66. 

Where  the  plaintiff  is  liable  to  give  security  for  costs  and  an  order  Security 
for  that  purpose  has  been  obtained,  but  the  plaintiff  has  a  case  fOrforcosts* 
J.A.— 48 
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Time  for 
moving. 


Bule  603.  setting  it  aside,  it  was  held  under  the  original  Rules  that  he  might 
move  uno  flatu,  and  upon  the  same  materials,  to  vacate  the  order  for 
security,  and  to  sign  judgment:  Anglo-American  Casings  Co.  v.  Rowlin, 
10  P.  R.  394.  This  course  cannot  be  taken  now;  but  it  is  open  to  a 
plaintiff,  under  Rule  1209  (1),  to  pay  $50  into  Court  as  a  partial  com- 
pliance with  the  order  for  security,  and  proceed  with  the  motion 
for  judgment:  Payne  v.  Newberry,  13  P.  R.  354. 

The  Master  in  Chambers  and  the  Local  Judges  under  Rules  42,  45, 
and  49,  have  jurisdiction  to  entertain  applications  under  the  present 
Rule. 

No  time  is  limited  within  which  an  application  may  be  made,  and  it 
has  therefore  been  held  to  be  regular  after  statement  of  claim  deliv- 
ered: Hope  v.  Neill,  12th  Sept.,  1881  (Mr.  Dalton);  and  see  Hanmer 
v.  Flight,  36  L.  T.  279.  It  is  held  in  Ireland  under  a  similar  Rule 
that,  after  issue  joined  on  a  statement  of  defence,  a  plaintiff  cannot 
resort  to  this  summary  procedure,  as  he  has  adopted  the  defendant's 
mode  of  procedure:  Hackett  v.  Lalor,  12  L.  R.  Ir.  45;  also  that  where 
the  plaintiff  after  appearance  takes  any  deliberate  step  to  have  the 
action  tried  by  a  jury  by  serving  a  statement  of  claim,  he  cannot 
move  under  this  Rule:  Stewartstown  Loan  Co.  v.  Daly,  12  L.  R.  Ir.  418. 

In  Ontario  the  rule  is  that  motions  after  a  statement  of  claim  is 
delivered,  are  not  to  be  encouraged,  though  in  cases  of  necessity, 
allowable:  Woodruff  v.  McLennan,  11  P.  R.  22;  but  see  McLardy  v. 
Slateum,  24  Q.  B.  D.  504. 

If  the  time  for  delivering  a  defence  is  running  pending  the  motion, 
the  Judge  or  Master  will  by  his  order  give  further  time  if  necessary: 
Hobson  v.  Monk,  W.  N.  1884,  8. 

Under  the  practice  in  Ireland  where  a  motion  was  refused,  because 
no  affidavit  was  filed  at  the  time  of  service  of  the  summons,  the 
Court  refused  to  entertain  a  renewal  of  the  motion:  Trench  v. 
Mulcahy,  8  L.  R.  Ir.  146;  but  in  England  the  dismissal  of  the  motion 
on  the  ground  of  a  technical  defect  in  the  writ,  has  been  held  to  be 
no  bar  to  a  fresh  application  on  fresh  materials  after  the  defect 
has  been  cured:  Wagstaff  v.  Jacobowitz,  W.  N.  1884,  17;  Dombey  & 
Son  v.  Play  fair,  1897,  1  Q.  B.  368;  75  L.  T.  676;  and  the  doctrine 
of  res  judicata  has  no  application  to  such  renewal  of  the  motion: 
Ib.  A  dismissal  for  not  complying  with  the  provisions  of  Rule  1209 
(1),  is  no  bar  to  a  subsequent  motion  when  the  provisions  of  that 
Rule  have  been  complied  with:  Payne  v.  Newberry,  13  P.  R.  392. 


Second 
motion 
after  dis- 
missal of 
previous 
one. 


°  f  r^lle  Plamtin°'s  Affidavit  should  not  only  verify  the  cause  of  action, 
0  but  a^so  P^dge  the  deponent's  belief  that  there  is  no  answer  to  the 
plaintiff's  demand:  Kiely  v.  Massey,  6  L.  R.  Ir.  445.  An  affidavit  of 
plaintiff  which  stated  that  he  was  "  advised  and  believed  defendant 
had  no  defence  on  the  merits  to  the  action  "  was  held  sufficient: 
Manning  v.  Moriarty,  12  L.  R.  Ir.  372. 

An  affidavit  by  the  plaintiff's  solicitor  not  stating  his  means  of 
knowledge  is  not  sufficient:  Edwards  v.  Davis,  W.  N.  1888,  59. 

The  affidavit  in  support  of  the  application  must  verify  the  claim 
as  indorsed,  if  it  fails  to  do  so,  or  shows  that  the  real  claim  of  the 
plaintiff  is  different  from  that  indorsed  the  motion  for  judgment 
cannot  succeed:  Clarkson  v.  Divan,  17  P.  R.  92,  206;  unless  an  amend- 
ment be  allowed  under  Rule  603  (3),  supra. 
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The  following  is  the  form  of  affidavit  required,  in  money  cases,  Rule  603. 
taken  from  Chitty's  Forms,  llth  ed.  100:  see  Runnacles  v.  Mesquita,  Affidavit. 
1  Q.  B.  D.  416.  £oc«*. 

In  the  High  Court  of  Justice.  demand. 

Between  A.  B.,  Plaintiff,  and 

C.  D.,  Defendant.  ^  , 

I,  A.  B.,  of  ,  the  above-named  plaintiff,  make  oath  and 

say  as  follows: 

1.  This  action  was  commenced  on  the  day  of  , 
18    ,  by  a  writ  of  summons  specially  indorsed  with  my  claim  herein, 
in  pursuance  of  the  Rules  of  the  Supreme  Court,  Rule  138. 

2.  My  said  claim  so  indorsed  is  for  [here  state  the  claim  as  in  the 
indorsement] . 

3.  The  defendant  appeared  in  this  action  on  the  day 
of                           .  18    - 

4.  The  defendant  at  the  commencement  of  this  action  was,  and  still 
is,  justly  and  truly  indebted  to  me  in  $  ,  in  respect  of  the 
matters  in  the  said  indorsement  mentioned. 

5.  That  [here  state),  as  concisely  <is  is  consistent  with  clearness,  the 
facts  upon  -which-  the  plaintiff's    claim  is   founded.      Mere  matters   of 
evidence  need  not  mece&sav-ily  be  stated,  but  a  good  cause  of  action  whist 
be  disclosed,   and  the  plaintiff's  claim  in  respect  of  it  verified,  and  in 
some  cases  it  may   be  advisable   to   state  the  evidence  by  which  it  is 
supported.    -The  form  of  the  affidavit  must  necessarily  vary  according  to 
the  facts  of  each  particular  case.    The  statement  of  facts  may  be  confined 
to  one  paragraph   or  divided  into  several,  as  may  be  found  most  con- 
venient.    Each  paragraph  should  contain,  as  far  as  possible,  a  separate 
wlltgation  of  fact.     The  affidavit  should   be  made  as  strong  as  possible, 
and  any  facts  tending  to  show  an  admission  of  the  claim  by  the   de- 
fendant should  be  distinctly  stated]. 

6.  I  believe  that  there  is  no  defence  to  this  action,  and  that  the 
appearance  has  been  entered  for  purposes  of  delay  only. 

Sworn  [etc.,  as  usual]. 

In  Fell  v.  Williams,  3  C.  L.  T.  358,  it  was  held  that  the  plaintiff's 
case  must  appear  to  a  demonstration,  and  where  the  defendant  set 
up  matter  which  might  possibly  afford  a  defence,  the  Court  refused 
to  criticize  or  enter  into  the  probabilities  of  the  defence:  see  also 
Thompson  v.  Marshall,  28  W.  R.  220,  and  Lowden  v.  Martin,  12  P. 
R.  496. 

Where  the  action  is  brought  on  a  cheque,  the  fact  that  notice  of 
dishonour  was  given  to  the  drawer  must  appear  in  the  indorsement 
on  the  writ:  Fruhauf  v.  Grosvenor,  67  L.  T.  350;  but  an  affidavit  not 
specifically  stating  the  fact,  but  stating  in  general  terms  that  the 
defendant  was  justly  and  truly  indebted  to  the  plaintiff,  was  held 
to  be  sufficient  verification  of  the  claim  in  the  absence  of  an  affi- 
davit of  merits  from  defendant:  May  v.  Chidley,  1894,  1  Q.  B.  451. 

"  The  defendant  is  indebted  to  the  plaintiff  in  the  sum  of  £24  16s. 
Od.  as  per  particulars  specially  indorsed  on  the  writ  of  summons," 
was  held  to  be  a  sufficient  verification  of  the  special  indorsement  to 
entitle  the  plaintiff  to  judgment:  Murphy  v.  Nolan,  18  L.  R.  Ir.  468. 
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Rule  603. 


Affidavit 
on  defen 
dant's 
part. 


if 


What 
defendant 
must  shew 


The  defendant  is  ex  debito  justititB  entitled  to  cross-examine  the 
plaintiff  on  his  affidavit:  Kingsley  v.  Dunn,  13  P.  R.  300. 

The  application  may  be  adjourned,  if  necessary,  for  better  parti- 
culars of  the  plaintiff's  claim:  Aston  v.  Hurwitz,  W.  N.  1879,  194. 

The  affidavit  in  answer  to  the  motion  should  ordinarily  be  made 
by  the  defendant  himself,  where  he  is  a  person  who  can  make  an 
affidavit:  Muirhead  v.  Direct  U.  8.  Cable  Co.,  27  "W.  R.  708;  Shelford 
v.  Louth,  etc.,  Ry.  Co.,  4  Ex.  D.  317;  and  if  a  corporation,  the  affi- 
davit in  answer  must  be  made  by  its  proper  officer  disclosing  the 
defence  of  the  defendant  corporation:  /&.  The  affidavit  will  not  be 
insufficient  merely  because  it  contains  only  hear-say  evidence:  Harri- 
son v.  Bottenheim,  26  W.  R.  362. 

In  answer  to  the  motion  a  simple  affidavit  of  merits  is  not  sufficient, 
the  affidavit  must  disclose  a  good  defence,  i.e.,  shew  its  nature,  and 
give  some  reason  for  thinking  that  it  exists  in  fact:  Collins  v.  Hickok, 
11  Ont.  App.  620;  Pascal  v.  Stone,  9th  Sept.,  1881  (Mr.  Dalton);  Bank 
of  Toronto  v.  Keilty,  17  P.  R.  250;  see  also  Anon.,  1  Char.  Ch.  Ca.  48; 
W.  N.  1875,  249,  250.  In  the  words  of  Lord  Blackburn  in  Walling- 
ford  v.  Mutual  Soc.,  5  App.  Cas.  704:  "  It  is  not  enough  for  defendant 
to  swear  '  I  say  I  owe  the  man  nothing.'  Doubtless  if  it  were  true 
that  you  owed  the  man  nothing,  as  you  swear,  that  would  be  a  good 
defence;  but  that  is  not  enough.  You  must  satisfy  the  Judge  that 
there  is  reasonable  ground  for  saying  so.  So  again  if  you  swear 
there  was  a  fraud,  that  will  not  do.  It  is  difficult  to  define  it,  but 
you  must  give  such  an  extent  of  definite  facts  pointing  to  the  fraud 
as  to  satisfy  the  Judge  that  those  are  facts  which  make  it  reasonable 
that  you  should  be  allowed  to  raise  that  defence.  And  in  like  manner 
as  to  illegality,  and  every  other  defence  that  might  be  mentioned."  A 
mere  statement  that  he  has  a  good  defence  is  not  sufficient:  per 
Quain,  J.,  Anon.,  1  Charl.  Ch.  Cas.  48;  W.  N.  1875,  249,  250. 

In  London  &  Canadian,  etc.  v.  Morris,  11  C.  L.  T.  20,  a  defence 
alleging  that  an  Act  legalizing  debentures,  and  relied  on  by  the 
plaintiff,  was  obtained  by  fraud  was  held  to  be  no  defence. 

Where  the  action  was  on  a  foreign  judgment,  and  the  defendant 
set  up  that  it  was  obtained  by  fraud,  but  the  only  fraud  alleged  Avas 
the  perjury  of  a  witness,  and  it  was  not  shewn  that  the  plaintiff  was 
in  any  way  party  to  any  fraud,  or  knew  that  the  evidence  was  false, 
leave  to  sign  judgment  was  granted:  Donn  v.  Oillespie,  33  C.  L.  J. 
394. 

Leave  was  granted  to  sign  judgment  against  a  firm  on  a  specially 
indorsed  writ,  notwithstanding  that  one  of  the  partners  was  shown 
to  be  an  infant:  Harris  v.  Beauchamp,  1893,  2  Q.  B.  534;  69  L.  T. 
373;  but  in  such  a  case  the  judgment  should  not  be  against  the  firm 
generally,  but  "  against  the  firm  other  than  the  infant  " :  see  Lovell 
v.  Beauchamp,  1894,  A.  C.  607. 

A  judgment  obtained  against  a  partner  under  this  Rule  cannot  be 
pleaded  in  bar  to  the  action  by  any  other  partner  who  obtains  leave  to 
defend:  Weall  v.  James,  68  L.  T.  515;  and  see  note  to  Rule  228,  p.  405. 

On  such  a  motion  the  only  question  to  be  determined  is  whether 
the  Judge  is  satisfied  that  there  is  a  good  defence  on  the  merits:  per 
Jessel,  M.R.,  Ex  p.  Marshall,  5  Ch.  D.  877. 

The  Judge  or  Master  does  not  pretend  to  try  the  action:  Andrews 
v.  Stewart,  2  Charl.  Ch.  Ca.  50;  W.  N.  1876,  7;  though  to  a  certain 
extent  the  question  of  liability  must  be  entertained  in  scrutinizing 
the  defence  to  ascertain  if  it  is  fair  and  reasonable:  Phillips  v.  Harris, 
W.  N.  1876,  54;  2  Charl.  Ch.  Ca.  20;  Anglo-Italian  Bank  v.  Wellf, 
W.  N.  1877,  263;  1878,  10;  38  L.  T.  197. 
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What  must  be  shewn  to  entitle  the  defendant  to  defend  has  been  Rule  603. 
variously  expressed.  It  has  been  said,  for  instance,  that  he  is  only 
required  to  show  a  "  bona  fide  "  defence:  Andrews  v.  Stewart,  supra',  to 
suggest  a  defence  and  show  some  probability  of  getting  it  from  the 
plaintiff,  or  proving  it  himself:  Harrison  v.  Bottenheim,  26  W.  R.  362; 
or  reasonable  ground  for  supposing  that  there  is  a  "  plausible  "  de- 
fence: Beckingham  v.  Owen,  and  Thorne  v.  8 eel,  W.  N.  1878,  215;  or 
grounds  for  fairly  disputing  the  claim:  Runnacles  v.  Mesquita,  1  Q.  B. 
D.  416;  or  that  the  matter  is  so  doubtful  that  it  ought  to  be  allowed 
to  go  to  a  jury:  Andrews  v.  Stewart,  and  Beckingham  v.  Owen,  supra; 
Anon.,  W.  N.  1876,  64;  Be>rridge  v.  Roberts,  W.  N.  1876,  86;  2  Charl. 
Ch.  Ca.  21  j  Farmers'  Bank  v.  Sargent,  17  P.  R.  67.  The  facts  dis- 
closed in  defendant's  affidavit  must  justify  a  reasonable  beTTef  that 
he  has  a  defence:  London,  etc.,  v.  Willis,  28  Sol.  Jour.  478;  see  also 
Hughson  v.  Gordon,  10  P.  R.  565;  Lynde  v.  Waithman,  1895,  2  Q.  B. 
180;  Kingsley  v.  Dunn,  13  P.  R.  300. 

A  question  of  law  in  dispute  may  perhaps  be  decided  on  the 
motion,  but  where  it  is  a  question  of  foreign  law  it  was  held  to  be 
impossible  to  decide  this  upon  affidavits:  Western  Nat.  Bank  of  N.  7. 
v.  Perez,  6  Times,  366. 

The   fact  that   there  is   a    valid   counterclaim    is    not   necessarily  When 
sufficient,    as    the    admission    of    a    counterclaim    is    not    of    right  g^^6*" 
but    in   the    discretion   of    the   Judge:   Anglo-Italian   Bank   v.    Wells,  sufficient 
W.  N.  1877,  263;  1878,  10;  38  L.  T.  197;  Fowler  v.  Lee,  W.  N.  1876, 
86;  RotJieram  v.  Priest,  49  L.  J.  C.  P.  104;  Anon.,  1  Charl.  Ch.  Ca.  45; 
Bank  of  Ottawa-  v.  Johnston,  9  C.  L.  T.  251. 

Where  a  counterclaim  is,  however,  proper,  the  defendant  will 
generally  be  allowed  to  set  it  up:  Anon.,  60  L.  T.  Jour.  85;  1  Charl. 
Ch.  Ca.  45;  Morin  v.  Calcock,  26  Oct.,  1881  (Mr.  Dalton  in  Chambers); 
and,  if  sufficiently  connected  with  the  same  transaction  as  that  which 
is  the  subject  of  the  plaintiff's  claim,  the  counterclaim  may  be  suffi- 
cient to  entitle  the  defendant  to  defend,  even  where  set  up  as  a 
defence  to  a  liquidated  claim,  as  on  a  bill  of  exchange:  per  L.  J. 
Thesiger  in  Anglo-Italian  Bank  v.  Wells,  38  L.  T.  197.  So  where 
the  defendant  has  a  valid  set-off  greater  than  the  plaintiff's  claim: 
Groom  v.  Rathbone,  41  L.  T.  591;  and  see  Bowyear  v.  Pawson,  6  Q.  B. 
D.  540;  Government  Co.  v.  Dempsey,  50  L.  J.  Q.  B.  199. 

In  Shepherd  v.  Wilkinson,  6  Times,  13,  judgment  was  granted  for 
an  amount  admitted  to  be  due  to  plaintiff,  but  execution  was  stayed 
till  after  the  trial  of  the  counter-claim;  similar  orders  have  been  made 
in  Ontario,  and  see  Rule  255. 

A  claim  for  indemnity  against  a  third  party  will  not  suffice:  Thorne  Claim  for 
v.  Seel,  W.  N.  1878,  215;  German  Bank  v.  Schmidt,  W.  N.  1876,  10;  1  indemnity 
Charl.  Ch.  Ca.  53;  nor  a  promise  to  give  time  without  consideration  :5°f  * 
Woolston  v.  Baines,  W.  N.  1876,  74;  2  Charl.  Ch.  Ca.  21. 

A  defendant  is  not  entitled  as  of  right  to  defend  upon  paying 
money  into  Court  without  an  affidavit  of  merits:  Crump  v.  Cavendish, 
5  Ex.  D.  211. 

Judgment  was  ordered  to  be  signed  where  it  was  stated  that  the 
defendant  was  at  sea  on  his  way  to  join  his  regiment,  and  that  he 
had  been  served  with  the  writ  the  day  before  leaving  England: 
Anon.,  W.  N.  1875,  260;  1  Charl.  Ch.  Ca.  49.  That  defendant  was 
served  in  New  York,  and  had  not  time  to  instruct  his  solicitors,  was 
considered  sufficient  reason  for  refusing  an  order:  Anon.,  60  L.  T. 
Jour.  213;  2  Charl.  Ch.  Ca.  18. 
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reply. 


Final 


Rule  603.  The  Judge  may,  in  his  discretion,  allow  the  plaintiff  to  file  affidavits 
Affidavit  in  in  reply  to  the  defendant's  affidavit:  Davis  v.  Spence,  1  C.  P.  D.  719; 
this  case  was  approved  of  in  North  Central  Waggon  Co.  v.  The  N. 
Wales  Waggon  Co.,  39  L.  T.  628,  but  has  been  followed  in 
Girvin  v.  Grepe,  13  Ch.  D.  174.  The  filing  of  an  affidavit  in  reply, 
under  this  Rule,  is  however  not  a  matter  of  right:  Rotheram  v.  Priest 
49  L.  J.  C.  P.  104;  W.  N.  1879,  190. 

The  orders  which  may  be  made  upon  the  application  are:  — 
(1)  Final  judgment.  —  This  order  ought  not  to  be  made  save  where 
1  the  case  is  free  from  doubt:  Ray  v.  Barker,  48  L.  J.  Ex.  569;  4  Ex. 
D.  279;  Thompson  v.  Marshall,  28  W.  R.  220;  Bank  of  Minnesota  v. 
Page,  14  Ont.  App/  347;  Stephenson  v.  Dallas,  13  P.  R.  450;  Jones  v. 
Stone,  1894,  A.  C.  124;  Munro  v.  Orr,  17  P.  R.  53.  It  will  be  made  if 
defendant  does  not  appear,  or  files  no  affidavit:  W.  N.  1876,  12;  or 
only  an  affidavit  stating  that  there  is  a  good  defence,  without  stating 
what  it  is:  Wallmgford  v.  Mutual  Society,  supra;  though  an  opportunity 
of  filing  a  better  affidavit  may  be  given:  Pascal  v.  Stone,  supra;  or  if 
no  fairly  arguable  defence  be  shewn:  Anglo-Italian  Bank  v.  Wells,  38 
L.  T.  197;  Thome  v.  Seel,  W.  N.  1878,  215;  Anon.,  W.  N.  1876,  23; 
2  Charl.  Ch.  Ca.  18;  East  Assam,  etc.,  v.  Roche,  W.  N.  1875,  238;  1 
Charl.  Ch.  Ca.  46;  Bank  of  Toronto  v.  Keilty,  17  P.  R.  250.  Judgment 
was  ordered  to  be  signed  where  the  only  defence  was  that  the 
defendant  had  commenced  proceedings  in  bankruptcy:  Anon.,  W.  N. 
1875,  220;  W.  N.  1876,  23;  Clifford  v.  Budds,  W.  N.  1884,  40.  So 
where  in  an  action  against  two  defendants,  one  admitted  the  debt 
and  let  judgment  go  by  default,  and  the  other  only  deposed  that  he 
was  willing  to  pay  his  share,  and  that  his  co-defendant  was  acting  in 
collusion  with  the  plaintiff:  East  Assam  Company  v.  Roche,  W.  N.  1875, 
238. 

Execution  was  stayed  to  enable  defendant  to  appeal,  in  Anglo- 
Italian  Bank  v.  Wells,  38  L.  T.  197.  An  order  directing  payment  by 
a  day  named,  otherwise  judgment  to  be  signed,  need  not  be  served 
before  signing  judgment  on  default  of  payment:  Hopton  v.  Rooertson, 
23  Q.  B.  D.  126;  W.  N.  1884,  77;  28  Sol.  Jour.  375;  and  see  Cranston 
v.  Blair,  15  P.  R.  167. 

Where  the  action  was  on  an  untaxed  bill  of  costs  delivered  within 
a  year,  the  order  made  was  for  taxation  and  judgment  for  the  amount 
certified:  Larkin  &  Co.  v.  Mclnerney,  16  L.  R.  Ir.  246;  see  also  Smith 
v.  Edwardes,  22  Q.  B.  D.  10. 


Leave  to 
defend 
uncondi- 
tionally. 


(2) 


tn  rf..K 


—  This  will  be  the   order  where 


the  affidavit  shows  what  the  defence  is,  and  gives  reason  for  think- 
ing that  it  is  substantial,  and  may  be  sustained  by  evidence:  Runnacles 
v.  Mesquita,  1  Q.  B.  D.  416.  Where  the  defendant  was  a  surety, 
and  had  not  acknowledged  his  indebtedness,  and  there  was  nothing 
to  show  that  the  defence  was  merely  for  delay,  he  was  held  entitled 
to  put  the  plaintiff  to  proof  of  his  claim,  and  was  admitted  to  defend: 
Lloyd's  Banking  Co.  v.  Ogle,  1  Ex.  D.  262. 

So  also  where  a  set-off  was  shewn  exceeding  the  plaintiff's  claim: 
Groom  v.  Rathoone,  41  L.  T.  591;  Conmee  v.  C.  P.  R.,  No.  2,  11  P. 
R.  222,  but  see  Branwhite's  Cas6,  40  L.  T.  652;  and  where  it  was 
alleged  that  the  plaintiff's  affidavit  was  untrue,  and  the  defence  was 
stated  to  be  that  the  services  for  which  the  plaintiff  claimed  remun- 
eration had  never  been  performed:  Ameuny  v.  Nawab  Nazim  of  Bengal, 
W.  N.  1875,  239;  1  Charl.  Ch.  Ca.  47;  where  the  action  was  on  a 
covenant  for  payment  in  a  mortgage,  and  clefendant  swore  that  the 
mortgage  was  signed  on  the  express  understanding  that  he  was  not  to 
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be  personally  liable  and  there  were  circumstances  to  corroborate  this  Rule  603. 
statement:  Munro  v.  Orr,  17  P.  R.  53.  And  where  the  plaintiff  in  an 
action  on  a  promissory  note  alleged,  but  did  not  state  in  his  affidavit, 
that  he  was  a  bona  flde  holder  for  value,  and  the  defendant  swore  to 
the  defence  that  the  bill  was  drawn  in  fraud  of  him,  the  defendant 
was  held  entitled  to  defend  unconditionally,  as  the  onus  of  proof  was 
on  the  plaintiff  that  he  was  a  bona  flde  holder  for  value:  Fuller  v. 
Alexander,  47  L.  T.  443;  52  L.  J.  Q.  B.  103;  Millard  v.  Baddeley,  W. 
N.  1884,  96;  28  Sol.  Jour.  412,  427;  76  L.  T.  Jour.  408.  In  the  case, 
however,  of  a  note  not  alleged  to  have  been  obtained  by  fraud,  but 
only  to  have  been  made  for  the  accommodation  of  another,  the  pre- 
sumption of  value  is  not  removed,  and  the  onus  is  on  the  defendant; 
leave  to  defend  in  such  a  case  was  refused,  except  on  the  terms  of 
paying  money  into  Court:  Merchants  Nat.  Bank  v.  Ontario  Coal  Co., 
16  P.  R.  87. 

Indorsers  who  denied  receipt  of  notice  of  dishonour,  although  the 
protest  was  produced,   were  held  entitled  to  have  the  matter  tried:  . 
Ontario  Bank  v.  Burk,  10  P.  R.  561;  see  also  Hughson  v.  Gordon,  10 
P.  R.  565. 

A  defendant  setting  up  that  the  note  sued  on  was  made  without 
consideration,  and  that  the  plaintiff  was  suing  on  behalf  of  the  payee 
who  had  notice,  was  allowed  to  defend  unconditionally:  Farmers 
Bank  v.  Sargent,  17  P.  R.  67. 

Leave  to  defend  unconditionally  will  be  granted  where  a  bona 
fide  defence  is  set  up,  though  novel  in  its  character:  Jones  v.  Stone, 
1894,  A.  C.  124;  where  there  is  a  bona  fide  contest  on  a  question 
which  is  a  fair  subject  for  litigation:  Wilkes  v.  Kennedy,  16  P.  R\ 
204;  Munro  v.  Orr,  17  P.  R.  53;  Dueber  v.  Taggart,  Ch.  D.  Ont.  23 
Dec..  1895. 

So  also  where  the  only  defence  set  up  is  to  the  jurisdiction  of  the 
Court  under  Rule  162  (1)  (h),  having  regard  also  to  the  special  nature 
of  that  jurisdiction:  Campau  v.  Randall,  17  P.  R.  243. 

In  an  action  on  a  covenant  in  a  mortgage  where  there  is  a  bona 
fide  dispute  as  to  the  amount  due,  leave  to  defend  will  be  given: 
Lynde  v.  Waithman,  1895,  2  Q.  B.  180;  but  qucere,  in  such  a  case  in 
Ontario  whether  a  reference  might  not  be  directed  under  Rule  6t)7. 

Where  a  plaintiff,  pending  an  action  on  a  covenant  in  a  mortgage, 
without  the  leave  of  the  Court,  gives  notice  of  sale  under  a  power 
of  sale  contained  in  a  mortgage,  that,  ipso  facto,  operates  as  an 
extension  of  the  time  for  payment,  and  the  plaintiff  cannot  without 
the  defendant's  consent,  withdraw  the  notice  or  move  for  judgment 
under  this  Rule  until  the  time  for  payment  under  the  notice  has 
expired:  Lyon  v.  Ryerson,  17  P.  R.  516. 

In  Anon.,  60  L.  T.  Jour.  176;  1  Charl.  Ch.  Ca.  52,  on  an  appeal 
from  a  Master  who  had  ordered  money  into  Court,  a  fresh  affidavit 
not  used  before  the  Master  being  read,  leave  to  defenfl  unconditionally 
was  given. 


(X\  T.f.anp.  tn  jLfsff.nA  nn  payment  of  money  into  Court  within  a  reason-  On  terms. 
able  time1  or  on  other  terms  .  —Where  it  was  not  clear  that  tnere  was  a 
defence,  but  the  defendant  shewed*  such  a  state  of  facts  as  led  to  the 
inference  that  at  the  trial,  he  might  be  able  to  establish  a  good  de- 
fence, leave  was  given  to  defend  on  payment  of  the  amount  claimed 
into  Court:  Ray  v.  Barker,  4  Ex.  D.  279;  sed  vide,  Leslie  v.  Poulton, 
15  P.  R.  332;  Merchants  National  Bank  v.  Ontario  Coal  Co.,  16  P.  R. 
87,  (where  the  defence  urged  was  not  founded  on  any  known  facts, 
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Rule  603.  but  was  merely  a  suggestion  of  what  might  be  disclosed  if  the  case 
went  to  trial);  see  also  Dunnet  v.  Harris,  14  P.  R.  437,  where  the 
defence  set  up  was  negatived  by  the  plaintiff's  affidavits. 

In  Anon.,  60  L.  T.  Jour.,  85;  1  Charl.  Ch.  Ca.  45,  Quain,  J.,  gave 
leave  to  defend  where  a  proper  counter-claim  was  the  defence,  but 
confined  the  defence  to  the  counter-claim;  but  see  Sheplierd  v.  Wil- 
kinson, 6  Times,  13. 

In  Roberts  v.  Guest,  W.  N.  1876,  10;  1  Charl.  Ch.  Ca.  53,  judgment 
was  ordered  to  be  signed,  unless  the  defendant  paid  the  money  into 
Court,  where  the  defence  was  a  counterclaim  for  costs  in  a  suit  in 
Chancery,  in  which  an  order  for  costs  had  not  been  obtained.  See 
also  German  Bank  v.  Schmidt,  W.  N.  1876,  10,  and  as  to  the  amount 
to  be  paid,  Oriental  Bank  v.  Fitzgerald,  W.  N.  1880,  119. 

Where  the  defence  to  an  action  by  the  holder  of  a  bill  of  exchange 
was  sworn  to  be  that  the  acceptance  was  obtained  by  fraud,  to  which 
the  plaintiff  replied  that  he  took  the  bill  for  value  without  notice  of 
any  fraud,  it  was  held  reasonable  to  give  defendant  leave  to  defend 
upon  payment  into  Court  of  the  amount  of  the  bill:  Brooks  v.  Aylmer, 
73  L.  T.  Jour.  80. 

In  an  action  by  a  company  on  a  call,  a  clerk  of  the  company  swore 
that  notice  of  allotment  was  duly  posted  to  the  defendant.  Defendant 
swore  that  the  letter  was  never  received,  it  was  held  that  this  con- 
stituted no  defence:  see  Household  Fire  Insurance  Company  v.  Grant, 
4  Ex.  D.  216;  but  the  defendant  was  entitled  to  cross-examine  the 
clerk  who  swore  to  the  posting,  and  leave  was  therefore  given  to 
defend  on  payment  into  Court:  Carta  Para  Gold  Mining  Company  v. 
Fastnedge,  30  W.  R.  80. 

Where  a  prima  facie  case  is  made  out  on  notes  signed  by  a  married 
woman,  and  the  Judge  not  being  satisfied  that  there  was  ground  for 
a  defence  that  the  business  was  her  husband's,  and  she  only  acted  as 
his  agent,  and  the  defendant  declined  to  pay  money  into  Court, 
leave  to  sign  judgment  was  granted:  Nelson  v.  Thorner,  11  Ont. 
App.  616. 

Where  the  defendant  shews  what  his  defence  is,  and  his  reasons 
for  thinking  it  substantial,  and  it  appears  to  be  fairly  in  dispute,  he 
ought  not  to  be  ordered  to  bring  money  into  Court:  Runnacles  v. 
Mesquita,  1  Q.  B.  D.  416;  Dolie  v.  Lemon,  12  P.  R.  64;  even  though" 
the  plaintiff's  case  appears  to  be  supported  by  documents:  Ward  v. 
Plumbley,  6  Times,  198;  Bowes  v.  Caustic  Soda,  etc.;  Ford  v.  Harvey, 
9  Times,  328;  and  it  would  seem  from  the  later  cases  that  as  a 
general  rule  whenever  the  Court  is  of  opinion  that  the  defendant 
should  be  allowed  to  defend  at  all,  no  terms  will  be  imposed:  Munro 
v.  Orr,  17  P.  R.  53;  Dueler  v.  Taggart,  Ch.  D.  Ont.  23  Dec.,  1895. 

Where  in  a  claim  for  payment  of  sums  of  money,  the  defence  set 
up  is  a  denial  and  contradiction  of  the  accounts  on  which  the  claim 
is  founded,  it  is  erroneous  to  make  an  order  under  this  Rule  refusing 
leave  to  defend,  except  upon  the  condition  of  the  defendant  paying 
into  Court  a  definite  sum  within  a  certain  time,  and  that,  unless  he 
does  so,  judgment  shall  be  signed  against  him.  This  is  especially  the 
case  where  the  plaintiffs  are  mortgagees,  and  have  been  in  posses- 
sion as  mortgagees:  Wallingford  v.  Mutual  Society,  5  App.  Cas.  685. 

A  defendant  is  not  entitled  as  of  right  to  defend  upon  paying  money 
into  Court,  without  an  affidavit  of  merits:  Crump  v.  Cavendish,  5  Ex. 
D.  211. 
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The  money  paid  in,  is  paid  in  as  security  to  abide  the  event,  and  Rule  603 
therefore  where  the  plaintiff  succeeds  he  is  entitled  to  have  the 
money  paid  out  to  him:  Bird  v.  Barstow,  1892,  1  Q.  B.  94;  and  a 
defendant  who  has  paid  money  into  Court  has  been  held  entitled  to 
have  it  paid  out  to  him  if  successful  in  the  action,  notwithstanding 
that  a  notice  of  appeal  has  been  given:  Yorkshire  Banking  Co.  v.  Beat- 
son,  4  C.  P.  D.  213;  but  see  in  Ont.  Rule  798,  and  notes  to  Rule  827. 

(4)  Leave  to  defend  as  to  part  on  terms,  and  as  to  the  residue  uncon- 
ditionally.— Where  the  defendant's  affidavit  admits  part  of  the  claim 
to  be  due,  and  discloses  a  defence  upon  the  merits  as  to  the  residue, 
there  is  no  power  to  grant  leave  to  defend  as  to  part  of  the  claim 
only,  on  condition  of  payment  of  the  amount  as  to  which  there  is  no 
defence.     The  proper  judgment  is,  that  the  plaintiff  have  judgment 
for  the  amount  admitted;  the  defendant  to  be  at  liberty  to  defend  as 
to  the  residue:  Dennis  v.  Seymour,  4  Ex.  D.  80,  and  see  Rule  604. 

(5)  Dismissal  of  the  Motion. — The  simple  dismissal  of  the  plaintiff's  Effect  of 
motion  will  be  equivalent  to  leave  to  defend:  Margate  Pier,  etc.,  Co. 

v.  Perry,  W.  N.  1876,  52;  2  Charl.  Ch.  Ca.  19;  and  where  the  motion 
is  dismissed  the  plaintiff  must  proceed  with  the  action  in  the  usual 
way,  by  delivering  a  statement  of  claim  or  notice  under  Rule  245. 

As  to  a  renewal  of  the  motion  after  a  dismissal,  see  note  supra, 
p.  754. 

Formerly  where  at  the  time  of  the  motion  the  indorsement  on  theAmend- 
writ  was  defective,  the  motion  was  refused,  and  the  defect  could  not  be  ment- 
cured  by  amendment  pending  the  motion:  Gurney  v.  Small,  1891,  2 
Q.  B.  584;  65  L.  T.  754;  but  after  the  amendment  of  the  indorse- 
ment   a   new   motion   for  leave  to   sign  judgment   might   be   made: 
Paxton  v.  Baird,  1893,  1  Q.  B.  139;  67  L.  T.  623;  Satchwell  v.  Clark, 
66  L.  T.  641;  Clarkson  v.  Dwan,  17  P.  R.  92,  206;  but  see  NesMtt  v. 
Armstrong,   14  P.   R.    366,   and   Casselman  v.   Barrie,   14  P.   R.   507; 
Roberts  v.  Plant,  1895,  1  Q.  B.  597. 

Under  Rule  603  (3)  a  substantive  motion  to  amend  is  not  neces- 
sary, but  in  a  proper  case,  an  amendment  may  be  granted  on  the 
motion  for  leave  to  sign  judgment;  but  it  is  to  be  presumed  that  an 
amendment  under  that  clause  will  not  be  granted  if  a  defendant  will 
be  unfairly  prejudiced  thereby. 

Where  a  motion  under  Rule  603  is  dismissed,  there  is  no  jurisdiction 
to  treat  the  application  as  a  motion  for  judgment  under  Rule  616: 
Solmes  v.  Stafford,  16  P.  R.  264. 

Where  a  good  defence  is  not  shewn  to  the  whole  of  the  plaintiff's  -Judgment 
claim,  judgment  may  be  signed  under  this  Rule  for  so  much  of  the       part' 
claim  as  is  not  answered:  see  Rule  604;  Anon.,  W.  N.  1876,  53;   2 
Charl.  Ch.  Ca.  22;  Hanmer  v.  Flight,  35  L.  T.  127;  W.  N.  1876,  54; 
2  Charl.  Ch.  Ca.  23.    On  appeal,  however,  in  the  last  case,  36  L.  T. 
279,  it  was  considered  that  the  facts  set  out  in  the  pleadings  did  not 
support  the  claim  in  respect  of  which  the  plaintiff  sought  to  sign 
judgment,    and  the  order    was  therefore  refused.    See   also   Dennis 
v.  Seymour,  supra. 

For  form  of  judgment,  see  App.  Form  159. 

For  forms  of  orders  under  this  Rule:  see  App.  Forms  109,  110,  111.  Forms  of 
For  forms  of  judgment  after  order  and  default  in  complying  with  the  01    )rs>  etc' 
conditions  imposed,  see  App.  Forms  Nos.  148,  149. 

An  appeal  lies  to  a  Judge  in  Chambers,  and  from  him  to  a  Divi-Appeah 
sional  Court,  from  an  order  granted  by  a  judicial  officer  or   Local 
Judge  under  Rule  603   notwithstanding  that  it  is  interlocutory:   see 
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Rules          Jud.  Act,  sec.  73,  and  Bank  of  Toronto  v.  Realty,  17  P.  R.  250;  but 
604-607.       where  leave   to  defend  has  been  given,  an   appeal   against  the  dis- 
cretion thus  exercised  will  hardly  ever  be  entertained:  Papayanni  v. 
Coutpas,  W.  N.  1880,  109. 

Where  the  costs  of  a  motion  under  this  Rule  are  disposed  of  by 
an  order  made  on  the  motion,  the  mode  of  disposing  of  them  is  not 
reviewable  by  the  Judge  at  the  trial:  Koosen  v.  Rose,  76  L.  T.  145; 
45  W.  R.  337. 

Defence  as  6O4.  Where  the  defence  applies  only  to  a  part  of  the 
plaintiff's  claim,  or  any  part  of  his  claim  is  admitted  to  be 
due,  the  plaintiff  shall  have  judgment  forthwith  for  such 
part  of  his  claim  as  the  defence  does  not  apply  to,  or  as  is 
admitted  to  be  due,  subject  to  such  terms,  if  any,  as  to 
suspending  execution,  or  the  payment  of  any  amount 
levied  or  any  part  thereof  into  Court  by  the  sheriff,  the 
taxation  of  costs,  or  otherwise  as  to  the  Court  or  Judge 
may  seem  just,  and  the  defendant  may  be  allowed  to 
defend  as  to  the  residue  of  the  plaintiff's  claim,  or  the 
Court  or  Judge  may  direct  a  reference  in  regard  thereto 
in  the  cases  provided  for  by  Rule  607.  Con.  Eule  741. 

See  the  Eng.  (1883)  R.  118.  See  the  Rule  applied  in  Hanmer  v. 
Flight,  24  W.  R.  346;  36  L.  T.  279. 

See  notes  to  Rule  603. 

judgment  6O5.  Judgment  may  be  awarded  and  execution  issued 
prejudice  against  anj  defendant  without  prejudice  to  the  plaintiff's 
proceeding  right  to  proceed  against  any  other  defendant.  Con.  Rule 

against         *,  rU  -    7    -,  * 

other        14:2  amended. 

defendants 

See  Eng.  (1883)  R.  119. 

See  note  to  Rule  603. 

Where  one  of  two  partners  submits  to  judgment,  and  the  other 
obtains  leave  to  defend,  the  latter  cannot  set  up  the  judgment  so 
recovered  against  his  partner  as  a  bar  to  the  recovery  of  judgment 
against  himself:  Weall  v.  James,  68  L.  T.  54,  515. 

Leave  to  6O6.  On  any  such  motion,  an  order  may  be  made  giv- 
maynbe  ing  the  defendant  leave  to  defend  unconditionally,  or  sub- 
£jsoiuteor  ject  ^-o  s^h  terms  as  to  time  and  mode  of  trial,  giving 
tionai.  security,  or  other  conditions,  as  may  seem  just.  Con.  Rule 
743,  amended. 

Compare  Eng.  (1883)  R.  120. 
See  notes  to  Rule  603. 

Eeference,      GOT.    Where  on  any  motion  under  Rule  603  it  appears 

be  ordered,  that  the  defence  disclosed  is  substantially  only  as  to  the 

amount  recoverable,  the  Court  or  Judge  may  pronounce 
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a  judgment  or  order  directing  a  reference  to  a  Master  or  Rule  608 
Official  Keferee,  and  may  either  pronounce  such  judgment 
as  may  be  proper,  to  take  effect  on  the  confirmation  of  the 
report,  or  may  reserve  further  directions  and  questions  of 
costs  for  the  consideration  of  the  Court  or  a  Judge  after 
the  report  is  made.  New. 

No  corresponding  English  Rule. 

6O8.  — (1)  At  any  time  after  the  writ  has  issued  the  Motion  for 

1    •      •«•  i        i  f    j/i        n  T    j  judgment 

plaintiff  may,  by  IPRVP  of  th^  Court  or  a  Judqe.  serve  by  leave 
notice  of  motion  for  judgment.    Such  leave  may  be  given  vicerofewrit 
ex  parte  and  subject  to  such  directions,  as  to  the  service 
of  the  notice  of  motion  and  filing  of  the  affidavits  and 
otherwise,  as  may  seem  just,  and  may  be  indorsed  upon 
the  notice  of  motion  or  embodied  in  an  order,  if  an  order 
is  deemed  necessary. 

Chy.  G.  O.  271  was  to  the  same  effect.  There  is  no  corresponding 
English  Rule. 

The  Master  or  a  Judge  in  Chambers  may  grant  leave  under  this 
clause  to  make  the  motion,  but  under  the  next  clause  the  motion  itself 
must  be  made  in  Court:  Morrison  v.  Taylor,  46  U.  C.  Q.  B.  492.  The 
report  of  Lucas  v.  Fraser,  9  P.  R.  319,  is  erroneous;  the  motion  was 
before  Osier,  J.,  in  Court. 

Where  an  order  was  erroneously  made  in  Chambers  instead  of  in 
Court,  it  was  held  that  advantage  of  the  irregularity  must  be  taken 
by  a  summary  motion  to  set  aside  the  judgment,  and  that  its  invalidity 
could  not  be  set  up  in  an  action  founded  upon  it:  Martin  v.  Evans,  (3 
Ont.  238;  in  this  case  the  Judge  of  a  County  Court  pronounced  the 
judgment  in  question  in  a  County  Court  action,  and  the  judicial 
personality  was  the  same  in  Court  and  Chambers. 

(2)  Upon  hearing  the  motion  the  Court  may  grant  the 
application  on  such  terms  and  conditions  as  may  be 
thought  proper,  or  may  refuse  the  same;  or  instead  of 
either  granting  or  refusing  the  same,  may  give  such  direc- 
tions for  the  examination  of  either  parties  or  witnesses,  or 
for  the  making  of  further  inquiries,  or  with  respect  to  the 
further  prosecution  of  the  suit,  as  the  circumstances  of  the 
case  may  require,  and  upon  such  terms  as  to  costs  as  the 
Court  thinks  right.  Con.  Eule  744.  Eules  of  1st  Jan., 
1896,  1478. 

The  Chy.  O.  272  was  to  the  same  effect. 

In  Federal  B'ank  v.  Hope,  6  Ont.  209,  the  Court  refused  to  decide  on 
a  motion  under  this  Rule  whether  a  defence  set  up  was  a  valid  one, 
it  not  being  clearly  bad. 

Where  the  plaintiff  applied  under  the  original  Rule  before  the  time 
for  appearance,  and  the  defendant  had  acted  fraudulently  in  dis- 
posing of  some  property,  and  in  otherwise  embarrassing  his  creditors, 
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Rule  609.  it  was  held  a  proper  case  as  "gadfl**  t^p  fit$a*ntn>nt.  f  Or  the  exercise  of 
the  discretion  of  the  Court;  but  that  the  Rule  could  not  be  used  to 
give  an  undue  advantage  against  other  creditors.  Therefore,  where 
other  ~bona  -fide  creditors  were  suing,  but  could  not  in  ordinary  course 
get  execution  till  after  the  plaintiff,  though  they  had  commenced 
before  him,  an  order  was  made  on  terms  that  the  plaintiff  should 
share  pari  passu  with  other  judgment  creditors  who  should  place 
executions  in  the  sheriff's  hands  within  eighteen  days  from  the 
service  of  the  plaintiff's  writ,  in  case  of  an  insufficiency  of  assets: 
Kinlocn  v.  Morton,  9  P.  R.  38;  1  C.  L.  T.  660.  It  was  held  that  there 
was  no  power  to  amend  at  the  instance  of  a  subsequent  judgment 
creditor,  an  order  granted,  without  concealment  or  fraud,  and  not 
containing  such  conditions:  Harrison  v.  Leach,  20  C.  L.  J.  124;  4  C. 
L.  T.  185.  Since  The  Creditors'  Relief  Act  a  provision  of  this  nature 
in  the  judgment  for  protection  of  other  creditors  is  unnecessary. 

Some  doubts  existed  whether  the  Rule  in  its  original  form  author- 
ized the  Court  to  impose  conditions:  see  20  C.  L.  J.  77,  but  the 
original  Rule  was  subsequently  amended  so  as  to  remove  any  such 
doubt. 

The  plaintiff  must  make  out  as  clear  a  case  for  jHgmflnt  as  on  a 
motion  under  Rule  603:  Leslie  v.  Poulton,  15  P.  R.  332,  and  in  addition 
special  circumstances  necessitating  a  hearing  out  of  the  ordinary 
course  must  be  shewn:  Francis  v.  Francis,  9  P.  R.  209;  Leslie  v. 
Poulton,  supra;  that  some  injury  or  injustice  is  likely  to  happen  to 
him  if  he  is  not  awarded  immediate  relief:  Greene  v.  Wright,  12  P. 
R.  426.  Something  beyond  the  plaintiff's  desire  to  get  a  speedy 
judgment  is  necessary:  Kinloch  v.  Morton,  9  P.  R.  38;  Luca»  v.  Fraser, 
9  P.  R.  319;  Leslie  v.  Poulton,  supra. 

Judgment  will  not  be  granted  wites**-  a  subiilautial  -defence  ia  in- 
fliffltpd  ir|  flip  affidavits  fnr  |TlP  dofpndnnt!  Molsons  Bank  v.  Cooper, 
16  P.  R.  195. 

Where  the  affidavits  filed  for  and  against  the  motion  were  con- 
flicting, the  action  was  ordered  to  be  entered  for  trial:  Francis  v. 
Francis,  9  P.  R.  209;  Greene  v.  Wright,  12  P.  R.  426;  and  even  though 
the  Court  is  unable  to  say  that  a  clear  legal  defence  is  shewn,  yet  if, 
on  the  facts  presented,  it  is  of  opinion  that  there  is  a  question  to  be 
trjed,  the  motion  will  not  be  granted:  Leslie  v.  Poulton,  supra.  The 
fact  that  the  sheriff  had  sold  the  goods  of  the  defendant  in  another 
action,  and  that  the  plaintiff  desired  to  obtain  a  share  in  the  distri- 
bution of  the  proceeds  under  The  Creditors'  Relief  Act,  was  held  not 
to  be  of  itself  a  sufficient  reason  for  granting  judgment  under  this 
Rule:  Molsons  Bank  v.  Cooper,  16  P.  R.  195.  In  Lake  of  the  Woods 
Milling  Co.  v.  Apps,  17  P.  R.  96,  the  motion  was  refused  though  un- 
opposed, and  the  defendant  was  sworn  to  have  fraudulently  assigned 
his  property:  sed  vide  Kinloch  v.  Morton,  supra. 

(ii.)  Motion  for  Judgment  Generally. 

HOW  judg-      6OO.    Unless  it  is  otherwise  provided,  the  judgment  of 
the  Court  may  be  obtained  by  motion  for  judgment.    Con. 
Kule  748. 
See  Eng.  (1883)  R.  559. 

The  "  Court  "  in  this  Rule  means  the  "  High  Court  of  Justice," 
WelWank  v.  Conger,  12  P.  R.  354;  usually  the  motion  will  be  made 
before  a  single  Judge:  see  sec.  65  of  the  Act,  and  Davenport  v.  Ward, 
47  L.  T.  348. 
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Rules  575  et  seq.  provide  for  the  plaintiff's  signing  final  judgment  Rule  609. 
by  default  of  appearance,  and  Rules  587  et  seq.  for  the  like  judgment 
upon  default  of  pleading  without  any  motion. 

Rules  595,  596,  provide  for  a  judgment  in  default  of  appearance, 
or  defence,  or  where  the  plaintiff's  case  is  admitted  in  cases  of  fore- 
closure, sale,  or  redemption.  . 

Rules  558  and  559  provide  for  judgment  on  a  trial,  without  a  motion 
for  judgment  afterwards. 

Rule  631  provides  for  a  like  judgment  where,  under  the  Act  or  these 
Rul&s,  or  otherwise,  it  is  provided  that  judgment  may  be  entered  or 
signed  upon  the  filing  of  an  affidavit,  or  production  of  a  document. 

Rules  944,  950,  956,  provide  for  obtaining  judgments  in  Chambers 
for  administration  or  partition. 

Rules  938  et  seq.  provide  for  obtaining  an  adjudication  in  a  summary 
way  upon  matters  such  as  are  enumerated  in  Rule  938. 

Motions  for  judgment  may  be  necessary  in  other  cases  to  obtain 
the  proper  relief  in  case  of  defendant's  default  in  appearing  or  plead- 
ing: see  Rule  593;  or  where  the  Judge  at  the  trial  of  the  action 
has  not  ordered  a  judgment  to  be  entered:  see  Rule  554,  and  Wellbanks 
v.  Conger,  12  P.  R.  354;  or  different  issues  or  questions  have  been 
determined  in  different  ways,  and  at  different  times,  where  a  motion 
for  judgment  on  the  result  may  thus  become  necessary:  see  Rules 
594,  613;  see  also  Rules  603,  645. 

As  to  motions  for  judgment  by  default  of  defence -to  a  counter- 
claim: see  Rule  593. 

Before  setting  a  case  down  on  motion  for  judgment,  the  plaintiff 
must  in  general  have  delivered  a  statement  of  claim,  or  the  notice 
authorized  in  lieu  thereof:  see  Minion  v.  Metcalf,  46  L.  J.  Chy.  584; 
W.  N.  1877,  142;  and  Rule  369;  Hunter  v.  Wilcockson,  9  P.  R.  305, 
and  notes  to  Rule  242,  p.  416. 

Two  clear  days'  notice  under  Rule  348  is  sufficient:  Martens  v. 
Blrney,  10  P.  R.  368;  see  Roupell  v.  Parsons,  W.  N.  1876,  61. 

By  direction  of  the  Judges,  the  officer  with  whom  the  cases  are 
set  down  is  required  to  see  that  all  preliminary  proceedings  are 
regular,  before  setting  a  cause  down.  Solicitors  will  therefore  re- 
quire, in  setting  down  cases  for  judgment  for  default  of  defence  (1)  to 
file  with  the  officer  with  whom  the  case  is  set  down  the  writ  of  sum- 
mons, affidavit  of  service  of  writ,  and  statement  of  claim,  affidavit 
of  non-appearance  or  no  defence,  and  the  order  authorizing  the  ser- 
vice of  the  writ,  when  that  is  necessary  under  Rule  162;  (2)  a  certi- 
ficate of  state  of  cause,  where  the  action  is  pending  in  an  outer 
county. 

No  motion  for  judgment  is  necessary  in  an  action  in  the  High 
Court,  after  a  trial  or  assessment  in  a  County  Court:  Scutt  v.  Free- 
man, 2  Q.  B.  D.  177. 

It  seems  that  in  England,  as  a  matter  of  form,  further  directions 
cannot  be  reserved;  but  the  same  object  is  accomplished  by  declaring 
that  the  further  consideration  of  the  action  is  adjourned:  Bennett  v. 
Moore,  1  Ch.  D.  692;  Gilbert  v.  Smith,  2  Ch.  D.  686;  Brassington  v. 
C^ssons,  24  W.  R.  881.  This  difficulty  would  seem  not  to  exist  in 
practice  here. 
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6ioe6ii          61O.   A  party  shall  not  be  entitled  to  judgment  at  the 
' 


or  on  motion  on  the  ground  of  his  pleading  being 

Sue  pilkd-  true>  ^  tbe  f  acts  Proved  are  n°t  sufficient  in  point  of  law 
ings          to  entitle  him  to  -judgment.     Con.  Rule  749. 

merely.  J 

Taken  from  44  Viet.  c.  5,  s.  44.  There  is  no  corresponding  Eng. 
Rule. 

Formerly  in  the  Court  of  Chancery  the  Judge  at  the  hearing  always 
disposed  of  both  questions  of  fact  and  law.  He  decided  not  only 
whether  the  plaintiff  had  proved  the  truth  of  his  case,  or  the  de- 
fendant the  truth  of  his  defence;  but  also  whether  the  claim  or  the 
defence  was  a  valid  one.  And  a  defendant  who  had  put  in  no 
defence  might  nevertheless  appear  on  the  hearing  of  the  cause  pro 
confesso  and  demur  ore  tenus  to  the  bill:  Greig  v.  Green,  6  Gr.  240; 
Scane  v.  HartricJc,  7  Gr.  161,  and  it  would  seem  that  the  same  course 
is  open  to  a  defendant  under  this  Rule  upon  a  motion  for  judgment 
in  default  of  defence. 

At  Common  Law  it  was  otherwise.  Causes  were  never  heard  pro 
confesso  as  in  Chancery.  If  there  was  no  issue  raised  an  interlocutory 
judgment  was  signed,  and  the  plaintiff  proceeded  to  trial  merely  to 
assess  damages.  Where  issues  were  raised  on  the  pleadings  the 
Judge  at  Nisi  Prius  was  a  commissioner  to  try  the  issues  of  fact 
joined  between  the  parties  as  appearing  upon  the  record,  and  to  direct 
a  verdict  for  plaintiff  or  defendant  accordingly.  He  had  power  to 
decide  questions  of  law  arising  incidentally  in  the  course  of  the  trial 
of  the  issues  of  fact,  and  in  many  other  ways  to  deal  with  matters 
of  law;  but  the  broad  question  whether  the  plaintiff's  claim,  assuming 
his  facts  proved,  was  good  in  law,  or  whether  the  defendant's 
defence,  if  true  in  fact,  was  good  in  law,  it  was  not  within  his 
province  to  determine.  Those  questions  could  be  disposed  of  by  the 
Court  by  demurrer,  or  brought  before  the  Court  in  bane  after  trial  by 
motion  for  judgment  non  obstante  veredicto,  and  in  other  ways;  but 
not  before  a  Judge  at  the  trial. 

Gray  y.  Stait,  11  Q.  B.  D.  668,  illustrates  this  Rule.  That  was  an 
action  for  wrongful  distress  by  seizure  of  goods  off  the  premises  after 
the  expiration  of  the  tenancy,  and  the  tenant  had  given  up  posses- 
sion. The  defence  set  up  was  proved,  viz.:  that  they  had  been  fraudu- 
lently removed  to  prevent  distress  for  rent;  but  nevertheless  judgment 
was  directed  to  be  entered  for  the  plaintiff  for  Is. 

In  McGee  v.  Kane,  14  Ont.  226,  this  Rule  was  held  not  to  be  applic- 
able. In  that  case  the  statement  of  claim  had  been  held  to  be 
sufficient  upon  a  demurrer,  and  the  plaintiff  having  at  the  trial  proved 
the  material  allegations  in  it,  it  was  held  that  an  objection  that  the 
facts  proved  were  not  sufficient  in  law  to  entitle  tKe  plaintiff  to  judg- 
ment, could  not  be  entertained,  and  that  the  decision  on  the  demurrer 
should  be  followed  at  the  trial.  See  also  TF«ir  v.  Mathieson,  11  Gr. 
390. 

if  plaintiff       oil.    In  case  the  title  of  the  plaintiff  in  an  action  to 
titled  at     recover  land,  as  alleged  in  the  writ  existed  at  the  time  of 
wer™bu0t    service  thereof,  but  had  expired  before  the  trial,  the  plain- 
wards!er    tiff  shall,  unless  otherwise  ordered,  be  entitled  to  judg- 
ment that  he  was  entitled  at  the  time  of  service,  and  to 
his  costs.     Con.  Rule  750. 
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Taken  from  R.  S.  O.  1877,  c.  51,  s.  31.    There  is  no  corresponding  Rules 
Eng.  Rule.  612-614. 

In  England  a  writ  of  possession  will  be  allowed  to  issue  although 
the  plaintiff's  estate  terminated  after  action  commenced,  and  before 
trial,  unless  it  will  be  unjust  and  futile  to  issue  the  writ,  and  it  is 
for  the  defendant  to  shew  affirmatively  that  such  will  be  the  result 
of  issuing  the  writ:  Knight  v.  Clark,  15  Q.  B.  D.  294;  but  where 
a  judgment  is  in  the  terms  provided  in  this  Rule  it  would  seem  that  a 
writ  of  possession  could  not  be  issued  thereon. 


612.    Except  by  leave  of  the  Court  or  a  Judge,  an 
action  shall  not  be  set  down  on  motion  for  judgment  after  yea-r.      /*     _    + 
the  expiration  of  one  year  from  the  time  when  the  party       Cs?\  **~  v  J 
seeking  to  set  down  the  same  first  became  entitled  so  to 

do.    Con.  Kule  752.  6*1  C*/ 

f^^f*"*     / 

See  Eng.  (1883)  R.  507,  which  is  to  the  same  effect. 


613.  Where  issues  or  questions  of  fact  are  ordered  to  be 
tried  or  determined  in  any  manner,  [and  there  is  no  direc-  of  fact- 
tion  for  the  entry  of  judgment,]    the  plaintiff  may  set 
down  the  action  on  motion  for  judgment  as  soon  as  such 
issues  or  questions  have  been  determined.     If  he  does  not 

so  set  it  down,  and  give  notice  thereof  to  the  other  parties, 
within  14  days  after  his  right  so  to  do  has  arisen,  then 
after  the  expiration  of  such  14  days,  any  defendant  may 
set  down  the  action  on  motion  for  judgment,  and  give 
notice  thereof  to  the  other  parties.  Con.  Rule  753. 

The  words  in  brackets  are  not  in  the  Eng.  (1883)  R.  565,  and  it 
names  10  days  instead  of  14,  otherwise  it  is  to  the  same  effect.  The 
introduction  of  the  words  in  brackets  appears  to  make  no  difference 
in  the  construction  of  the  above  Rule;  they  are  implied,  though  not 
expressed  in  the  English  Rule. 

This  Rule  has  been  held  to  apply  where  a  reference  had  been  order- 
ed to  the  Master  to  inquire  whether  a  partition  alleged  in  the  plead- 
ing was  binding  upon  the  parties  thereto.  The  Master  found  in  the 
affirmative.  A  motion  for  judgment  under  this  Rule  was  held  to  be 
proper,  and  the  judgment  was  directed  to  be  entered  according  to  t"he 
report:  Consolidated  Bank  v.  Wallbridge,  18  C.  L.  J.  205.  See  also 
Larkin  v.  Lloyd,  64  L.  T.  507. 

614.  Where  issues  have  been  ordered   to  be  tried,  or  After  trial 

.  °f  some 

issues  or  questions  of  fact  to  be  determined,  in  any  man-  only  of  the 
ner,  and  some  only  of  such  issues  or  questions  of  fact  have  0*  fact. 
been  tried  or  determined,   any  party  who  considers  that 
the  result  of  such  trial  or  determination  renders  the  trial 
or  determination  of  the  others  of  them  unnecessary,  or 
renders  it  desirable  that  the  trial  or  determination  thereof 
should  be  postponed,  may  apply  to  the  Court  or  a  Judge 


768 


Rule  615. 


On  motion 
for  judg- 
ment or 
new  trial 
final 

judgment 
may  be 
given  by 
Court. 
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for  leave  to  set  down  the  action  on  motion  for  judgment, 
without  waiting  for  such  trial  or  determination.  And  the 
Court  or  Judge  may,  if  satisfied  of  the  expediency  thereof,, 
give  such  leave,  upon  such  terms,  if  any,  as  appear  just, 
and  may  give  any  directions  which  may  appear  desirable 
as  to  postponing  the  trial  of  the  other  questions  of  fact. 
Con.  Eule  754. 

Identical  with  the  Eng.  (1883)  R.  566. 

Where  an  order  was  taken,  by  the  consent  of  the  parties,  to  deter- 
mine certain  issues  of  fact  in  a  manner  which  the  Judge  afterwards 
held  to  be  beyond  the  powers  of  the  Court,  Jessel,  M.R.,  refused  to 
proceed  with  the  trial,  on  the  ground  that  any  decision  founded  upon 
this  consent  order  would  not  be  binding  upon  the  parties:  Republic  of 
Bolivia  v.  National  Bol.  Nav.  Co.,  24  W.  R.  361. 

615.  Upon  a  motion  for  judgment,  or  for  a  new  trial, 
the  Court  may,  (a)  if  satisfied  that  it  has  before  it  all  the 
materials  necessary  for  finally  determining  the  questions 
in  dispute,  or  any  of  them,  or  for  awarding  any  relief 
sought,  give  judgment  accordingly;  or  may,  if  it  is  of 
opinion  that  it  has  not  sufficient  materials  before  it  to  en- 
able it  to  give  judgment,  direct  the  motion  to  stand  over 
for  further  consideration,  and  direct  such  issues  or  ques- 
tions to  be  tried  or  determined,  and  such  accounts  and  in- 
quiries to  be  taken  and  made  as  it  may  think  fit.  Con. 
Eule  755. 

Identical  with  Eng.  R.  1875,  O.  40,  r.  10.  The  Eng.  (1883)  R.  568' 
introduced  at  (a)  "  draw  all"  inferences  of  fact  not  inconsistent  with 
the  finding  of  the  jury."  Under  this  language  in  the  Eng.  R.  it  w.is 
held  that  when  the  Court  is  satisfied  that  the  verdict  is  against  the 
weight  of  evidence,  and  considers  that  all  the  facts  are  before  it,  it 
may  enter  judgment  accordingly  instead  of  ordering  a  new  trial:  Millar 
v.  Totilmin,  17  Q.  B.  D.  603;  12  App.  Cas.  746;  AllcocTc  v.  Hall,  1891, 
1  Q.  B.  444;  Bryant  v.  N.  M.  Tramways  Co.,  6  Times,  396. 

Similar  power  (including,  as  in  the  Eng.  Rule,  power  to  draw  in- 
ferences of  fact  not  inconsistent  with  the  finding  of  the  jury)  is  con- 
ferred upon  the  Court  of  Appeal  by  Rule  817. 

The  motion  for  judgment  referred  to  probably  means  not  the  ordin- 
ary motion,  to  the  Judge  who  tried  the  cause,  for  judgment  after  the 
findings  upon  the  facts,  but  such  a  motion  as  is  contemplated  by  Rule 
798,  where  a  judgment  has  already  been  directed  to  be  entered,  and 
a  Divisional  Court  is  moved  for  a  new  trial,  or  to  enter  another  judg- 
ment; but  see  BoWett  v.  S.  E.  Ry.  Co.,  9  Q.  B.  D.  430. 

Where  the  case  is  one  proper  for  the  decision  of  a  jury,  the  powers 
conferred  on  the  Court  by  this  Rule  may  not  affect  the  decision  in 
Moore  v.  Connecticut  Mutual,  6  App.  Cas.  644,  that  a  Court  has  power 
to  enter  a  verdict  in  accordance  with  what  they  deem  to  be  the  true 
construction  of  the  findings,  coupled  with  other  facts,  either  admitted, 
or  so  clearly  proved,  that  there  could  be  no  controversy  about  them, 
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but  have  no  power  to  enter  a  verdict  in  direct  opposition  to  the  find-  Rule  615. 
ing  of  the  jury  upon  a  material  issue:  see  also  Perkins  v.  Dangerfleld, 
51  L.  T.  535;  W.  N.  1879,  172;  Jones  v.  Hough,  5  Ex.  D.  122;  and 
MiWssich  v.  Lloyds,  40  L.  J.  C.  P.  404;  W.  N.  1877,  36;  Sewell  v.  It. 

C.  Towing  Co.,  20  C.  L.  J.  170;  4  C.  L.  T.  844;  9  S.  C.  R.  527. 
This  Rule,  however,  seems  to  confer  upon  a  Divisional  Court,  the 

power  to  enter  a  verdict  not  in  accordance  with  the  finding  of  the  jury, 
where  the  Court  considers  that  the  most  convenient  course  is  not  to 
send  the  case  for  the  opinion  of  another  jury,  but  to  enter  a  judgment 
in  accordance  with  their  own  views,  upon  the  whole  case,  if  they  con- 
sider that  they  have  the  proper  materials  before  them  upon  which  to 
decide:  see  Hamilton  v.  Johnson,  5  Q.  B.  D.  263,  266;  Lancey  v.  Brake, 
10  Ont.  428;  James  v.  Clement,  13  Ont.  115;  Palmer  v.  Miller,  Ib.,  576; 
Campbell  v.  Cole,  7  Ont.  127;  St.  Denis  v.  Baxter,  15  Ont.  App.  387; 
Sibbald  v.  Grand  Trunk  Ry.,  18  Ont.  App.  at  p.  197  (see,  however,  per 
Burton,  J.A.,  at  p.  207);  or  to  finally  determine  all  questions  in  dis- 
pute though  the  jury  may  not  have  found  upon  them  all:  Sewell  v. 
British  Columbia  Towing  Co.,  supra. 

Where,  therefore,  the  case  is  one  in  which  no  additional  facts  re-  /0/P       2  A" 

main  to  be  proved,  and  in  which,  upon  the  facts  proved,  no  jury  would  5*2-*  L/'lf-  v  6  0 
be  justified  in  finding  a  verdict  adverse  to  the  party  against  whom 
it  has  been  found,  the  Court  has  before  it  all  the  materials  necessary 
for  finally  determining  the  questions  in  dispute,  and  will  act  under 
this  Rule:  Yorkshire  Banking  Company  v.  Beatson,  5  C.  P.  D.  109,  127; 
B'obbett  v.  8.  E.  Ry.  Co.,  9  Q.  B.  D.  430;  Stewart  v.  Rounds,  7  Ont. 
App.  515,  519;  McConnell  v.  Wilkins,  13  Ont.  App.  438;  and  this  was 
done  where  the  parties  did  not  object,  in  a  case  where  the  Court  was 
of  opinion  that  the  Judge  at  the  trial  had  improperly  usurped  the 
functions  of  the  jury  on  a  question  of  fact  which  should  have  been 
left  to  them:  Pearce  v.  Lansdowne,  69  L.  T.  316. 

But  where  some  of  the  findings  of  the  jury  are  set  aside,  but 
others  are  left  undisturbed,  this  Ptile  docs  not  empower  the  Court  to 
direct  a  judgment  to  be  entered  upon  its  own  view  of  the  facts,  where 
such  view  is  irreconcilable  with  the  unquestioned  findings  of  the 
jury:  Ogttvie  v.  West  Australian  M.  &  A.  Corp.,  1896,  A.  C.  257;  74 
L.  T.  201. 

The  power  must  be  most  sparingly  and  cautiously  exercised  (per 
Wilson,  C.J.,  in  Stewart  v.  Rounds,  supra);  and  will  not  be  exercised 
where  there  is  evidence  which  ought  properly  to  go  to  a  jury:  Brewster 
v.  Dwrrand,  W.  N.  1880,  27;  or  where,  if  a  new  trial  were  ordered, 
further  evidence  might  be  adduced:  Clark  v.  Molyneux,  3  Q.  B.  D. 
237,  245;  see  Baker  v.  #.  T.  Ry.  Co.,  11  Ont.  App.  72;  Hardman  v. 
Putnam,  18  S.  C.  R.  714. 

In  Milissich  v.  Lloyds,  46  L.  J.  C.  P.  404;  W.  N.  1877,  36,  an 
action  for  libel,  the  Court  held  that  whether  the  report  of  a  trial  in 
question  was  a  fair  one  or  not,  was  a  question  for  the  jury,  which  the 
Court  would  not  withdraw  from  them  under  this  Rule. 

Where  there  was  a  conflict  of  evidence,  and  the  Judge  who  tried 
the  cause  without  a  jury,  attributed  greater  weight  to  the  evidence 
of  some  witnesses  than  others,  but,  in  the  opinion  of  the  Court,  took 
a  wrong  view  of  the  law,  the  Court  refused  to  give  judgment  on  the 
evidence,  and  sent  the  case  for  a  new  trial:  Canada  Landed  Credit  Co. 
v.  Thompson,  8  Ont.  App.  696. 

See  also  for  applications  of  this  Rule:  Herder  v.  Williams.  9  Q.  B. 

D.  337;  10  App.  Cas.  1.  where  judgment  was  entered  for  defendant 
upon  a  motion  for   a  new  trial  in  an  interpleader   issue;  Da-un  v. 

J.A.— 49 
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fcule  616.  Simmins,  40  L.  T.  556;  41  L.  T.  783;  28  W.  R.  129;  W.  N.  1879,  178, 
where  a  non-suit  was  entered,  after  a  verdict  for  plaintiff,  and 
though  the  rule  only  asked  for  a  new  trial,  the  Court  being  of  opinion 
that  there  was  really  no  evidence  in  support  of  the  findings;  also 
Batty  v.  Clever,  71  L.  T.  Jour.  43;  and  Waddell  v.  Blockley.  10  Ch. 
D.  416;  Eastland  v.  Burchell,  3  Q.  B.  D.  432;  38  L.  T.  563;  Roscn- 
lerger  v.  Grand  Trunk  Ry.  Co.,  32  C.  P.  349,  365;  8  Ont.  App.  -ISL'; 
9  S.  C.  R.  311;  Standard  Bank  v.  Dunham,  14  Ont.  67;  Heath  v.  Pugh 
6  Q.  B.  D.  355. 

The  Court  declined  to  act  under  this  Rule  in  Garland  v.  Thompson, 
9  Ont.  376;  see  also  Hislop  v.  McGillivray,  7  C.  L.  T.  37. 

This  Rule  was  held  not  to  apply  to  Inferior  Courts  by  virtue  of  sec. 
77  of  the  Jud.  Act  of  1881  (now  R.  S.  O.  c.  55,  s.  28;  c.  60,  s.  75); 
Pryor  v.  City  Offices  Co.,  10  Q.  B.  D.  504;  see  notes  supra,  pp.  179-181. 
s.  75):  Pryor  v.  City  Offices  Co.,  10  Q.  B.  D.  504. 

The  Rule  was  held  to  enable  the  Divisional  Court  to  pronounce  the 
proper  judgment  on  the  findings  of  the  jury  in  a  case  where  the 
Judge  who  tried  the  action  considered  the  findings  insufficient  to 
warrant  a  judgment  for  either  party:  Steven*  v.  Grout,  16  P.  R.  210; 
but  where  judgment  cannot  be  obtained  in  that  way,  see  Rule  781. 


616-  -  -(1)  A  PartJ  may>  at.  any  stage  of  an  action, 
aPPty  ^°  the  Court  or  a  Judge  for  such  order  as  he  may, 
missions  in  upon  any  admissions  of  fact  in  the  pleadings,  [(a)  or  in 
pleadings,  ^^  examination  of  any  other  party],  be  entitled  to;  [(b)  and 
it  shall  not  be  necessary  to  wait]  for  the  determination  of 
3  1  UK-  (>  0      any  other  question  between  the  parties  (c)  ;  [(d  )  or  he  may 
so  apply  where  the  only  evidence  consists  of  documents 
£  0$-$-  1  Cf  o    and  such  affidavits  as  are  necessary  to  prove  their  execu- 
tion or  identity  without  the  necessity  of  any  cross-examina- 
tion; or  he  may  so  apply  where  infants  are  concerned,  and 
evidence  is  necessary  so  far  only  as  they  are  concerned, 
&"*//  for  the  purpose  of  proving  facts  which  are  not  disputed. 

(2)  The  foregoing  Eules  shall  not  apply  to  such  appli- 
cations, and  any  such  application  may  be  made  by  motion 

mo.  as  soon  as  the  right  of  the  party  applying  to  the  relief 
claimed  has  appeared  from  the  pleadings. 
No  corresponding  clause  in  the  Eng.  (1883)  R.  376. 

(3)  The    Court   or    a    Judge    may,    on    such    applica- 
iye  such  relief,  subject  to  such  terms,  if  any,  as  such 

Court  or  Judge  may  think  fit.     Con.  Rule  756. 
See  Ch.  O.  270,  and  Eng.  (1883)  R.  376. 

(a)  The  words  here  in  brackets  are  not  in  the  Eng.  (1883)  R. 
376,  which  here  has  "  or  otherwise,"  and  those  words  were  held  t<v 
include  admissions  contained  in  an  affidavit  filed  on  a  previous  inter- 
locutory application  made  in  an  action  in  'which  no  pleadings  had 
been  delivered,  and  the  writ  not  specially  indorsed:  Lande-rffan  v. 


*P-R  Q  */ 
//' 
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Feast,  34  W.  R.  469,  691;  54  L.  T.  369.  This  was  reversed  on  appeal:  Ruie  616. 
55  L.  T.  42;  55  L.  J.  Chy.  505;  on  the  ground  that  the  admission  was 
not  definite  enough,  and  it  was  held  that  there  must  be  a  clear 
admission  in  the  action  in  which  the  admission  is  made.  The  Eng- 
lish Rule  has  also  been  held  to'  include  verbal  admissions  alleged  to 
have  been  made  before  action  and  not  denied  by  the  defendant:  Re 
B-eeny,  Ffrench  v.  Sproston,  1894,  1  Ch.  499;  70  L.  T.  160.  Under 
this  Rule  the  admission  on  which  the  motion  is  founded  must  be  in 
the  pleadings  or  examination  of  the  party,  but  even  the  English 
Rule  has  been  held  not  to  authorize  the  Court  to  order  money  to  be 
paid  into  Court  upon  an  interlocutory  application,  except  upon 
a  clear  admission  that  the  party  required  to  pay  has  it  in 
hand:  Neville  v.  Matthewman,  1894,  3  Ch.  345;  an  admission  that  the 
party  is  responsible  therefor  is  not  enough:  Nutter  v.  Holland,  1894, 
3  Ch.  408;  Crompton  v.  E.  Union  Bank,  1895,  2  Ch.  711;  73  L.  T. 
181. 

(&)  Instead  of  the  words  in  brackets  here,  the  English  Rule  has 
the  words  "  without  waiting." 

(c)  Where   the   claim   of   the   plaintiff   against    the   defendants    is 
severable,  and  one  defendant  does  not  appear,  or  does  not  deliver  a 
defence,  and  another  delivers  a  defence  on  which  the  plaintiff's  right 
to  relief   is   admitted,   the  plaintiff  may  proceed  against  the  latter 
under   this   Rule,    and    against   the   former   by   default:    Ue-   Smith's 
Estate,  Bridson  v.  Smith,  24  W.  R.  392;  Parsons  v.  Harris,  6  Ch.  D. 
694;  see,  however,  Warner  v.  Davtes,  79  L.  T.  Jour.  136.     See  also 
Jenkins  v.  Davies,  1  Ch.  D.  696,  where  a  statement  of  defence,  pur- 
porting to  be  the  defence  of  a  husband  and  wife,  raised  no  defence 
as  regarded  the  husband,  and  the  plaintiff  was  held  entitled  under  the 
English  rules  of  pleading  (though  it  would  be  otherwise  here  under 
Rule  403)  to  judgment  against  the  husband  as  admitting  the  plaintiff's 
claim,  without  waiting  for  the  determination  of  the  case  against  the 
wife.    Where  the  plaintiff's  claim  against  several  defendants  is  not 
severable,  the  action  should  be  brought  to  a  trial  or  hearing  against 
all  of  them  at  the  same  time:  see  notes  to  Rule  586,  supra,  p.  732. 

(d)  The  words  here  in  brackets  are  not  in  the  English  Rule  and  are 
taken  from  the  Chy.  O.  270. 

Clause  (2)  is  not  in  the  Eng.  Rule. 

Scope  of  Rule. — The  otrject  of  this  Rule  is  to  enable  a  plaintiff  or 
defendant  to  get  rid  of  so  much  of  the  action  as  there  is  no  con- 
troversy respecting.     If  the  whole  issue  is  not  in  controversy,  either 
party  may  be  entitled  to  move  on  the  admissions  of  the  other:  Thorp  J 
v.  Holdsworth,  3  Ch.  D.  at  p.  640. 

There  cannot  be  an  admission  under  this  Rule  until  pleadings, 
i.e.,  both  claim  and  defence  (Jurmer  v.  Davis,  23  Sol.  Jour.  462), 
have  been  delivered:  McLeod>  v.  Searsmith,  12  P.  R.  606;  and 
the  indorsement  on  a  writ  was  held  to  be  not  a  pleading  within 
the  Rule:  Wallis  v.  Jackson,  23  Ch.  D.  204,  followed  by  Boyd,  C.,  in 
Fell  v.  Williams,  though  not  mentioned  in  the  report:  3  C.  L.  T.  358; 
see  also  G-illott  v.  Ker,  24  W.  R.  428;  and  the  reference  to  pleadings 
in  clause  (1)  of  the  Rule;  and  Lamdiergan  v.  Feast,  supra. 

As  to  allowing  an  admission  to  be  withdrawn,  see  HolUs  v.  Burton, 
1892,  3  Ch.  226. 

The  Rule  is  applicable  at  any  stage  of  the  action,  after  pleadings: 
McLeod  v.  Sexsmith,  supra,  and  therefore  it  was  "held  that  the  plaintiff 
was  entitled  to  judgment  on  an  admission  under  this  Rule,  though 
he  had  delivered  a  reply,  and  the  action  was  set  down  for  trial: 
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Rule  616.  Brown  v.  Pearson,  21  Ch.  D.  716;  and  the  Rule  may  be  acted  on  at 
the  trial:  Tildesley  v.  Harper,  1  Ch.  D.  403.  After  a  judgment 
obtained  without  pleadings,  the  Rule  was  held  to  be  applicable  on  a 
motion  under  Rule  228  for  leave  to  issue  execution  against  «a  person 
who  had  been  served  as  a  partner  under  a  judgment  against  the 
firm  the  necessary  admissions  appearing  in  an  examination  of  the 
person  upon  an  affidavit  made  by  him  on  the  motion:  Tennant  \. 
Manhard,  12  P.  R.  619;  but  there  is  no  power  under  this  Rule  to 
determine  summarily  the  liability  of  an  alleged  partner  who  was  not 
served  with  the  writ,  and  who  disputes  his  liability:  Standard  Bank 
v.  Frind,  14  P.  R.  355;  and  see  S.  C.  in  appeal,  15  P.  R.  438. 

The  entering  of  a  dispute  note  under  Rule  176,  limiting  the  defence 
to  a  part  of  the  sum  claimed  and  admitting  the  remainder,  was  held 
to  be  an  admission  under  this  Rule:  Crawford  v.  Gemmell,  7  C.  LT.  T. 
117,  but  see  now  Rule  176. 

It  is  in  the  discretion  of  the  Judge  whether  to  give  relief  on  the 
motion  or  not,  and  the  Court  of  Appeal  will  not  review  his  discretion: 
Mellor  v.  Sidebottom,  5  Ch.  D.  342. 

A  defendant  may  move  upon  an  admission  entitling  him  to  the 
"relief"  of  having  the  action  dismissed:  Pascoe  v.  Richards,  50  L. 
J.  Chy.  337;  44  L.  T.  87;  The  Naples,  35  W.  R.  59. 

In  the  exercise  of  such  discretion,  parties  are,  as  a  matter  of  con- 
venience, not  allowed  in  England  to  make  under  {his  Rule  applica- 
tions which  involve  a  serious  question  of  law  to  be  argued  which 
might  better  be  decided  on  demurrer,  or  at  the  trial:  per  Mellish,  L.J.^ 
in  Gilbert  v.  Smith,  2  Ch.  D.  689;  Mellor  v.  Sidebottom,  5  Ch.  D.  at  p. 
344.  See  also  Studdert  v.  Ton  Steiglitz,  19  L.  R.  Ir.  237. 

These  cases,  however,  do  not  fully  appiy  in  Ontario.  The  pro- 
visions of  this  Rule,  which  are  not  contained  in  the  English  Rule, 
are  taken  from  and  supersede  the  former  Chancery  practice  regu- 
lating hearings  on  motion  for  decree  (see  Chy.  O.  270),  and  on  bill 
and  answer. 

Both  those  methods  of  hearing  a  case  were  formerly  employed  in 
cases  involving  the  consideration  of  important  questions  of  law. 
Suits  for  the  construction  of  wills  are  familiar  examples:  see  for 
instance  Fuller  v.  Macklem,  25  Gr.  455;  Robson  v.  Argue,  25  Gr.  407; 
Patton  v.  Hickson,  25  Gr.  102;  Clarkson  v.  Scott,  25  Gr.  373.  In  such 
cases  this  Rule  is  no  doubt  applicable,  and  thp  motion  will  be  pro- 
perly made  in  Court:  Rogers  v.  Wilson,  12  <jl3-rV>>L)±  In  simpler  cases 
similar  to  those  in  which  the  English  Rule  was  intended  to  apply,  the 
application  may  be  made  in  Chambers:  see  Gough  v.  Heatley,  W.  X. 
1884,  14;  32  W.  R.  385;  49  L.  T.  772;  Cook  v.  Heynes,  Ib.  75;  London, 
etc.,  v.  Digby,  36  W.  R.  497;  58  L.  T.  724;  57  L.  J.  Chy.  505;  Alien 
v.  Oakey,  2  L.  T.  724.  Applications  under  this  Rule  have  frequently 
been  entertained  by  the  Master  in  Chambers:  see  Trust  and  Loan  Co. 
v.  Hill,  9  P.  R.  8;  Cook  v.  Lemieux,  10  P.  R.  577;  Taylor  v.  Cook,  IT 
P.  R.  60;  Henebery  v.  Turner,  2  Ont.  28fc  and  see  La-dies  Tailoring 
Assoc.  v.  Clarkson,  27  C.  L.  J.  501. 

All  the  plaintiffs  on  the  record  must  join  in  the  motion  under  this- 
Rule:  Re  Wright,  Kirke  v.  North,  1895,  2  Ch.  747;  73  L.  T.  396. 

Even  in  England  an  application  may  be  made  where  the  judgment 
asked  for  is  in  the  nature  of  a  final  judgment  and  not  merely  inter- 
locutory: Gilbert  v.  Smith,  2  Ch.  D.  686;  Jenkins  v.  Davies,  1  Ch.  D. 
696;  Re  Barker's  Estate,  10  Ch.  D.  162,  165;  but  it  has  been  held  thnt 
the  party  moving  must  have  a  clear  case,  and  if  he  claims  a  rigfft 
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which  does  not  exist  at  law,   the  fact  that  it  is  not  denied  in  the  Rule  616. 
other  party's  pleadings  will  not  entitle  him  to  judgment:  Chilton  v. 
London,  1  Ch.  D.  735;  see  Rule  610. 

Formerly  in  Chancery  on  a  motion  for  decree  the  examination  of  a 
defendant  might  be  read  with  his  answer  against  him:  Proctor  v.  Grant, 
9  Gr.  31;  Mathers  v.  Short,  14  Gr.  255;  see  also  Powell  v.  Lea,  20  Gr.  r>/j  ?*>»  <- 
621;  and  Rogers  v.  Wilson,  ,12  Qnt,  322.  Affidavits  proving  exhibits  /*/•# 
might  formerly  be  read  on  motion  for  decree  under  Chy.  O.  270,  or  on 
a  hearing  on  bill  and  answer:  see  Killaly  v.  Graham,  2  Gr.  281;  Chalk 
v.  Raine,  13  Jur.  981.  But  query  how  far  this  is  the  case  now: 
Cook  v.  Lemi&ux,  10  P.  R.  577.  It  may  be  found  that  upon  the  docu- 
ments which  may  be  referred  to  the  questions  raised  in  the  action 
cannot  satisfactorily  be  disposed  of,  in  which  case  the  action  may  be 
directed  to  be  brought  on  for  trial  in  the  usual  way:  Gardner  v. 
Brown  (before  Gait,  C.J.,  28th  October,  1889). 

All  the  plaintiffs  on  the  record  must1  join  in  the  motion  under  this 
Rule:  Re  Wright,  Kirke  v.  North,  1895,  2  Ch.  747;  73  L.  T.'396. 

Where    the    plaintiff's     claim    is     admitted,     but    the    defendant  Counter- 
sets  up  a    counter-claim    for    damages    for    a    larger    amount,  the claim  as 

i    .    ,.«    .  .,  ..,,    T  •     T  .1  .an  answer 

plaintiff    is   not   necessarily   entitled    to   judgment   upon   the   admis-  to  a  mo- 

sion  of  his  claim.  The  proceeding  upon  the  plaintiff's  claim  may  be  tion. 
stayed  on  proper  terms  pending  the  disposition  of  the  counterclaim: 
Rule  255.  Semble,  if  the  counterclaim  is  apparently  frivolous  or 
unsubstantial,  the  plaintiff  would  be  entitled  to  have  the  amount  of 
his  claim  brought  into  Court  to  await  the  result:  Mersey  Steamship 
Co.  v.  Shuttlewvrth,  10  Q.  B.  D.  468;  affirmed  in  appeal,  11  Q.  B.  1). 
531.  A  judgment  for  the  plaintiff  was  made,  where  the  counter- 
claim was  in  fact  an  independent  claim  for  damages  as  to  the 
quality  of  other  goods  than  those  for  the  price  of  which  the  plaintiff 
was  suing;  but  execution  was  directed  to  be  stayed  till  after  tne 
trial,  if  the  defendant  should  pay  the  amount  of  the  judgment  into 
Court:  Showell  v.  Bowron,  W.  N.  1883,  50;  31  W.  R.  550;  48  L.  T. 
613;  52  L.  J.  Q.  B.  284;  Sheppards  v.  Wilkinson,  6  Times,  13;  Court 
v.  Sheen,  7  Times,  556. 

In  an  action  on  a  foreign  judgment  where  the  only  defence  was  a 
denial  of  the  judgment,  it  was  held  that  the  plaintiff  was  not  entitled 
to  judgment,  under  this  Rule,  upon  the  pleadings  and  an  exemplifica- 
tion of  the  judgment,  as  it  was  necessary  for  the  plaintiff  to  give 
evidence  to  connect  the  defendant  with  it,  and  support  its  genuine- 
ness, the  defendant  having  put  the  judgment  distinctly  in  issue: 
Henebery  v.  Turner,  2  Ont.  284. 

In  reply  the  plaintiffs  admitted  that  a  collision  was  not  due  to 
•default  of  the  defendant,  or  those  on  board,  and  submitted  to  a 
decree  that  it  was  due  to  inevitable  accident.  On  motion  by  the 
defendant  on  the  admission,  the  action  was  dismissed  with  costs: 
The  Naples,  35  W.  R.  59. 

Where  the  plaintiff's  case  is  not  conclusively  made  out,  the  motion 
will  be  refused:  Cook  v.  Lemieux,  10  P.  R.  577,  where  it  was  held  that 
much  care  must  be  taken  in  cases  under  this  Rule  not  to  take  away 
the  right  of  trial  on  viva  voce  evidence:  see  also  Gardner  v.  Broufli, 
supra. 

In  an  action  for  infringement  of  a  patent,  the  defendant  admitted 
the  infringement  in  ten  instances,  but  denied  any  other  infringement. 
On  a  motion  for  judgment  on  the  pleadings  the  plaintiff  was  held 
bound  to  take  the  denial  as  well  as  the  admissions,  and  entitled  to  an 
inquiry  as  to  damages  limited  to  the  ten  instances  admitted:  United 
Telephone  Co.  v.  Donohoe,  31  Ch.  D.  399. 


774  CONSOLIDATED  RULES. 

Rule  616.  An  admission  by  defence  must  be  taken  just  as  it  is  pleaded: 
Demorest  v.  Midland,  10  P.  R.  640.  Thus  in  an  action  on  a  policy  of 
insurance  for  £1,000,  a  defence  that  on  an  apportionment  of  the  loss 
under  a  certain  condition  in  the  policy,  the  defendants  were  liable 
for  £62  only  was  set  up.  The  plaintiffs  were  not  allowed  to  have 
judgment  for  this,  and  proceed  for  more;  the  defendants'  contention 
being,  that  the  admission  was,  that  £62  was  due  as  the  result  of  an 
entire  defence  shewing  that  no  more  was  due:  Andrews  v.  Patriotic 
Assurance  Co.,  18  L.  R.  Ir.  115. 

The  whole  of  an  admission  in  a  pleading  must  be  looked  at,  and  the 
sense,  and  not  merely  the  grammatical  construction  or  the  form 
thereof,  is  to  be  regarded  as  the  criterion  of  the  extent  and  scope  of 
the  admission:  Dovey  v.  Irwi/n,  4  Ont.  8;  and  it  must  be  clear"  and 
distinct:  Landwgan  v.  Feast,  34  W.  R.  691;  55  L.  T.  42. 

The  statement  of  one  partner  on  his  examination  (in  a  suit  against 
the  firm),  as  to  transactions  which  occurred  during  the  partnership 
binds  all  the  partners,  unless  they  seek  by  examination  of  some  of 
themselves  to  contradict  or  qualify  the  statements  of  the  partner 
whose  evidence  they  object  to:  Taylor  v.  Cook  &  Co.,  11  P.  R.  60. 

In  a  foreclosure  action,  the  statement  of  defence  craved  leave  to 
refer  to  deeds  mentioned  in  the  statement  of  claim,  and,  save  as  by 
such  deeds  when  produced  should  appear,  the  defence  did  not  admit 
that  they  were  to  the  effect  mentioned  in  the  statement  of  claim. 
Cpon  motion  for  judgment  under  this  Rule,  the  deeds  being  produced, 
it  was  held  that  there  was  a  sufficient  admission  of  the  execution  of 
the  deeds,  as  they  appeared  to  be  of  the  dates,  and  made  between 
the  parties,  mentioned  in  the  statement  of  claim:  Barnard  v. 
Wieland,  W.  N.  1882,  103;  30  W.  R.  947. 

Judgment  for  possession  was  given  against  a  mortgagor  who 
admitted  the  mortgage  and  default  simply:  Trust  &  Loan  Co.  v.  77 in, 
9  P.  R.  8;  so  where  he  admitted  that  his  mortgage  was  in  default 
and  plaintiff  was  mortgagee,  merely  saying,  in  addition,  that  some 
one  else  was  in  possession:  Padgett  v.  Binns,  W.  N.  1884,  10;  see  also 
Croft  v.  Collmgwood,  Ib.,  33. 

In  "Coddington  v.  Jacksonville,  'Pensacola  and  Mobile  Railway  Co.,  39 
L.  T.  12,  the  plaintiff  claimed  a  charge  upon  certain  bonds  of  a 
foreign  state  which  were  deposited  in  the  bank  to  the  credit  of  the 
cause.  The  defendants,  in  their  answer,  admitted  the  plaintiff's 
title,  and  an  order  was  made,  before  the  hearing,  for  the  sale  of  the 
bonds  as  perishable  goods  within  the  meaning  of  Rule  1097. 

Under  this  Rule  in  a  partition  action,  an  inquiry  was  directed  as  to 
the  persons  interested  in  the  property:  Gilbert  v.  Smith,  2  Ch.  D.  686; 
an  order  for  sale  was  made:  Burnett  v.  Burnett,  11  Ch.  D.  213;  an 
order  was  made  for  taking  the  accounts  of  partnership  dealings: 
Turquand  v.  Wilson,  1  Ch.  D.  85;  the  agent  of  the  trustees  of  a  will 
was  ordered  to  deliver  up  all  securities  relating  to  the  testator's 
estate,  and  to  account  for  all  sums  received  on  behalf  of  the  estate: 
Rumsey  v.  Reade,  1  Ch.  D.  643;  and  an  order  made  for  a  dissolution  of 
a  partnership:  Thorp  v.  Holdsworth,  3  Ch.  D.  637;  see  also  Bennett  v. 
Moore,  1  Ch.  D.  692;  Martin  v.  Gale,  4  Ch.  D.  428.  Probably  also  the 
common  application  for  payment  into  Court  by  an  accounting  party 
of  a  sum  admitted  to  be  in  his  hands  may  now,  at  any  rate  before 
judgment,  be  made  in  Chambers  under  this  Rule,  though  formerly 
made  in  Court:  Re  Curry,  8  P.  R.  340.  As  to  what  is  a  sufficient 
admission  for  this  purpose:  see  Re  Curry,  supra;  Re  Babcock,  8  Gr. 
409;  Collins  v.  Orme,  3  Chy.  Ch.  70;  London  Syndicate  v.  Lord,  8  Ch. 


MOTION   FOR  JUDGMENT.  775 

D.  84;  Freeman  v.  Cox,  /&.,  148;   Symonds  v.  Jenkins,  34  L.  T.  277;  Rule  617. 
Re  Beeny,  Ffremch  v.  Sproston,  1894,  1  Ch.  499;  Hollis  v.  Burton,  1892, 
3  Ch.  226;  Nutter  v.  Holland,  1894,  3  Ch.  408;  Crompton  &  E.  Union 
Bank  \.  Burton,  1895,  2  Ch.  711;  73  L.  T.  181;  Neville  v.  Matthewman, 
1894,  3  Ch.  345. 

Admissions  in  letters  written  by  a  trustee  before,  and  after,  action 
brought,  that  he  has  received  trust  funds,  and  the  -recital  of  that 
fact  in  the  settlement,  the  execution  of  which  by  the  trustee  has 
been  proved,  are  under  the  English  Rule  sufficient  admissions  to 
support  an  order  for  payment  into  Court,  although  there  is  no  formal 
admission  in  the  pleadings:  Hampden  v.  Wallis,  27  Ch.  D.  251;  see 
also  Porrett  v.  White,  31  Ch.  D.  52;  sed  qucere,  if  they  would  be  suffi- 
cient under  this  Rule,  which  requires  the  admission  to  be  in  the 
pleadings  or  examination  of  the  party. 

The  Court  can,  on  an  interlocutory  application,  when  it  has  before 
it  the  parties  to  an  account,  look  at  all  the  facts  of  the  case,  and  use 
its  discretion  as  to  disallowing  charges  to  which  the  party  making 
them  is  clearly  not  entitled,  and  may  order  payment  into  Court  of  the 
sum  which  it  thus  decides  to  be  plainly  due  to  the  other  party: 
Wanklyn  v.  Wilson,  35  Ch.  D.  180. 

A  foreclosure  decree  was  refused  where  the  defence  did  not  admit 
the  mortgage  deed:  Davies  v.  Smith,  29  Sol.  Jour.  115,   [or  Smith  v.    /}    *     /  /  z- 
Davies,  29  Sol.  Jour.  132]:  see  W.  N.  1884,  242;  52  L.  T.  19. 

Where  a  solicitor  put  in  a  fraudulent  defence  for  his  client,  with- 
out the  knowledge  of  the  client,  making  admissions  on  which  judg- 
ment was  obtained  against  the  client,  the  judgment  was  set  aside 
and  the  client  allowed  to  withdraw  the  defence  ami  put  in  a  fresh 
one:  Williams  v.  Preston,  20  Ch.  D.  672. 

Practice  on  Motion. — Notice  of  motion  need  only  be  served  upon 
the  defendant  who  makes  the  admission,  at  any  rate  where  the  cause 
of  action  is  severable:  Macmillan  v.  Australasian,  76  L.  T.  182. 

It  seems  that  in  England,  as  a  matter  of  form,  further  directions 
cannot  be  reserved;  but  the  same  object  is  accomplished  by  declaring 
that  the  further  consideration  of  the  action  is  adjourned:  Bennett  v. 
Moor&,  1  Ch.  D.  692;  Oiloert  v.  Smith,  2  Ch.  D.  686;  Brassington  v. 
Oussons,  24  W.  R.  881.  No  difficulty  of  that  kind  would  seem  to 
arise  here  (see  Rule  618),  and  where  the  motion  is  made  in  Chambers 
the  motion  on  further  directions  should  also  be  made  in  Chambers: 
HcGillicuddy  v.  McCarthy,  7  C.  L.  T.  165. 

617.    Where  it  is  made  to  appear  on  the  hearing  of  JpphcS 

any  application  that  it  will  be  conducive  to  the  ends  of  tion  turned 

._.  ...  1  -... 

-justice  to  permit  it,  the  Court  may  direct  the  application  turn  for 

Ii  i    •  j.'         £         •     j  lT        •  /.judgment, 

to  be  turned  into  a  motion  lor  judgment,  or  a  hearing  01  or  hearing 
the  cause  or  matter;  and  may  make  such  order  as  to  the  ° 
time  and  manner  of  giving  the  evidence  in  the  cause  or 
matter,  and  with  respect  to  the  further  prosecution  there- 
of, as  the  circumstances  of  the  case  may  require ;  and  upon 
the  hearing  it  shall  be  discretionary  with  the   Court  to 
either  pronounce  a  judgment  or  make  such  order  as  may 
seem  just.  '  Con.  Rule  757. 

Same  in  effect  as  Chy.  O.  614.  There  is  no  corresponding  Eng- 
lish Rule. 
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See  this  Rule  applied  in  Byrne  v.  Box,  2  C.  L.  T.  47;  but  in  Solmes 
v.  Stafford,  16  P.  R.  264  (reversing  S.  C.,  16  P.  R.  78),  it  was  held 
by  the  Court  of  Appeal  that  this  Rule  could  not  be  applied  to  turn 
an  appeal  from  the  Master  in  Chambers  refusing  a  motion  under 
Rule  603,  into  a  motion  for  judgment  under  this  Rule. 

618.  Where  further  directions  have  been  reserved 
until  after  the  making  of  a  report,  if  the  party  having  the 
conduct  of  the  action  does  not  set  the  same  down  by  way 
of  motion  for  judgment  on  further  directions,  and  serve 
notice  thereof  ^within  14  days  after  the  confirmation  of  the 
report,  any  other  party  affected  by  the  report  may  set  the 
same  down,  and  serve  notice  of  the  motion.  Con.  Rule  758. 

Taken  from  Chy.  O.  419. 

Evidence  taken  in  the  Master's  office  cannot  be  read  on  a  hearing 
on  further  directions:  Gould  v.  Burritt,  11  Gr.  234;  Curling  v.  Austin, 
2  Dr.  &  Sm.  129;  McOill  v.  Courtice,  17  Gr.  271.  But  on  the  ques- 
tion of  costs  reserved,  the  Court  will  look  at  an  order  made  on  appeal 
from  the  report,  and  also  the  pleadings,  and  other  orders  made  in  the 
cause:  Downey  v.  Roaf,  6  P.  R.  89. 

The  Court  may,  on  a  hearing  of  the  cause  on  further  directions, 
refuse  to  act  upon  a  report,  although  it  be  confirmed,  if  it  appears 
to  be  improper,  or  unsatisfactory:  Taylor  v.  Craven,  10  Gr.  488; 
Baldwin  v.  Crawford,  1  Gr.  202;  Harrison  v.  McSheehan,  80  L.  T. 
Jour.  79;  and  it  may  also  refuse  to  carry  out  the  original  judgment 
pronounced  in  the  action,  if  it  appears  to  have  been  improvidently 
granted:  see  Commercial  Bank  v.  Graham,  4  Gr.  439;  Mitchell  v. 
Strathy,  28  Gr.  80.  Where  the  original  judgment  is  defective,  the 
Court  may  as  far  as  i  possible  supply  the  defects :  Robertson  v.  Meyers, 
1  Gr.  560. 

A  judgment  pronounced  by  a  single  Judge  on  a  hearing  on  further 
directions,  was  formerly  not  appealable  to  a  Divisional  Court: 
Wansley  v.  Smallwood,  10  P.  R.  233;  Re  Wilson,  16  P.  R.  150;  but  now 
an  appeal  lies  under  the  Jud.  Act,  sec.  75  (1). 


6.  FORM  OF  JUDGMENTS  AND  ORDERS,  ETC. 


General 
form  of 


619 


for  fore- 
closure 
or  sale. 


judgment  property  where  a  reference  is  required,  shall  after  the 
proper  recitals  hitherto  in  use,  direct,  in  general  terms, 
that  all  necessary  inquires  be  made,  accounts  taken,  costs 
taxed,  and  proceedings  had  for  redemption  or  foreclosure, 
(or  for  redemption  of  sale,  as  the  case  may  be)  and  that 
for  these  purposes  the  cause  is  referred  to  (naming  the 
Master) ;  and  a  judgment  so  expressed  shall  be  read  and 
construed  as  if  the  same  set  forth  the  particulars  contained 
in  Eules  744  to  755  and  Eule  385.  Con.  Kule  776. 
Taken  from  Chy.  O.  441. 
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A  declaration  that  plaintiff  is  entitled  to  a  charge  is  a  proper  r-re-  Rule  620. 
face  to  a  judgment  on  mortgage  debentures:  Parkinson  v.  Wainwright, 
43  W.  R.  420;  but  not  after  a  winding-up  order  has  been  made,  unless 
with  the  consent  of  the  liquidator:  Warwick  v.  Thurloic,  /&.,  493. 

Judgments  for  foreclosure,  or  sale,  since  The  Judicature  Act  have  Judgments 
been  authorized  to  be  drawn  in  a  similar  form  to  that  prescribed  by  j£Jjj^ature 
Chy.  Ord.  441,  from  which  this  Rule  is  taken:  see  App.  Forms,  Nos.  Act  for 
153,  155.    The  Rules  prior  to  1888  did  not  expressly  state  that  judg-  foreclosure 
ments  so  worded  were  to  have  the  effect  which  Chy.  O.  441  stated  eflfect'of 
they  should  have,  but  in  McDougall  v.  Lindsay,  10  P.  R.  248,  it  was 
held  that  such  was  the  effect  of  judgments  so  drawn. 

Where  the  circumstances  of  the  case  are  special,  a  judgment  in  the  In  ppecial 
ordinary  form  prescribed  by  this  Rule  would  not  be  appropriate.  cases- 
Thus,  where  a  tender  was  pleaded,  a  special  inquiry  was  directed  on 
this  point,  and  further  directions  and  costs,  were  reserved:  Peers  v. 
Allen,  19  Gr.  98.  So  also  where  the  defendant  pleaded  payment  in 
full,  costs  were  reserved:  Gooderham  v.  DcOrassi,  2  Gr.  135.  In  such 
cases,  this  must  still  be  done,  or  the  judgment  must  provide  for  the 
dismissal  of  the  action  in  case  the  Master  shall  find  in  the  de- 
fendant's favour.  So  also,  where  the  defendants  were  rival  claimants 
to  the  equity  of  redemption,  special  directions  were  inserted  in  the 
decree:  Ramsey  v.  Thompson,  8  Gr.  372. 

When  infants  are  defendants,  a  judgment  of  foreclosure  must  also,      y  to 


ordinarily,  reserve  a  day  to  shew  cause:  see  Rule  595. 

It  is  for  the  plaintiff  himself  to  determine  whether  or  not  a  refer-  Reference 
ence  is  required.     This  will  depend  upon  whether  or  not  there  are  Account, 
any  subsequent  incumbrances,   of  this  he  must  satisfy  himself    by  when  un- 
getting  the  proper  certificates  from  the  proper  officers:  see  Rule  745.  necessary. 
Where  there  are  no  subsequent  incumbrancers,  the  account  should 
be  taken  on  entering  the  judgment,  if  the  plaintiff  takes  a  reference 
to  the  Master  unnecessarily,  he  cannot  recover  the   extra  costs  so 
occasioned:   Hamilton  v.  Howard,  4  Gr.    581;   Purdy  v.  Parks,   9  P. 
R.  424. 

Where  the  plaintiff  took  a  judgment  without  a  reference,  and,  after 
obtaining  a  final  order  of  foreclosure,  discovered  that  there  were 
subsequent  incumbrances,  the  Court,  refused  to  make  a  supplemental 
judgment  directing  the  usual  accounts  and  inquiries  against  the 
incumbrancers,  but  amended  the  judgment  by  inserting  the  usual 
reference  as  to  incumbrancers,  which  had  the  effect  of  nullifying  the 
previous  proceedings:  Wilgress  v.  Crawford^  12  P.  R.  658;  and  so  also 
where  after  a  final  order,  it  was  discovered  thai  a  parcel  of  land  had 
by  mistake  been  omitted  from  the  indorsement  on  the  writ  of  sum- 
mons, an  amendment  was  granted  but  only  on  the  terms  of  vacating 
the  judgment  and  final  order:  Clarke  v.  Cooper,  15  P.  R.  54. 

The  reference,  if  directed,  should  be  made  to  a  Master  in  the  county  Keference, 
where  the  writ  issued  :  Macara  v.  Gwynne,  3  Gr.  310.     But  the  refer-  ^ei  'e  ^  , 
ence  may  afterwards  be  changed  on  motion,  for  sufficient  cause:  see 
notes  to  Rule  529,  p.  697. 

62O.     Judgments  and  orders    shall    be   divided    into  °e  divided 
convenient  paragraphs,   and   such   paragraphs   are   to   be  into  Para- 
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numbered  consecutively;  and  where  accounts  are  directed 
to  be  taken,  or  inquiries  to  be  made,  the  direction  in  that 
behalf  may  be  according  to  Form  No.  157.  Con.  Rule 
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Rule  620.  Actions  against  Executors  and  Administrators. — Pleading.— 
Pleading.  In  an  action  against  a  personal  representative  for  a  debt  of  the  de- 
ceased, if  the  defendant  has  not  administered  the  estate  and  has  no 
defence  he  should  not  allow  judgment  to  go  against  him  if  the  estate 
is  not  solvent,  but  should  ask  by  counterclaim  for  judgment  for 
administration  and  for  payment  of  the  debt  in  due  course  of  adminis- 
tration. Judgment  in  that  form  is  the  proper  judgment  in  all  actions 
in  the  High  Court  (and  in  the  County  Court,  where  it  has  juris- 
diction to  order  administration  under  R.  S.  O.  c.  55,  s.  23,  clause 
13),  against  executors,  etc.,  when  there  is  a  recovery  of  money, 
and  assets  are  not  admitted:  see  McKibbon  v.  Feegan,  21  Ont.  App.  95. 
If  he  has  duly  administered  he  should  plead  plene  administravit  or 
plene  admvnistravit  prtrter,  viz.:  "That  he  has  fully  administered  all 
the  estate  and  effects  of  A.  B.,  the  deceased,  which  have  come  to  the 
hands  of  the  defendant  as  executor  (or  administrator)  to  be  adminis- 
tered [except,  etc.],  and  the  defendant  had  not  at  ttie  commencement 
of  this  action,  nor  has  he  since,  any  estate  or  effects  of  A.  B.  in  the 
hands  of  the  defendant  as  executor  (or  administrator),  [except  as 
aforesaid]." 

Judgment  If  the  executor  thus  pleads  plene  admiwistravit,  he  cannot,  if  he 
succeeds^  establishes  his  defence,  be  made  personally  liable;  but  if  he  does 
onpleaof  not  so  plead,  he  is  taken  to  admit  assets,  and  may  become  personally 
-1"""  "*-  liable  for  the  claim  and  the  costs,  if  they  cannot?  be  levied  on  pro- 
perty of  deceased. 

If  the  defendant  does  not  so  plead,  or  if  he  pleads  and  fails  to 
establish  his  defence,  or  disputes  the  right  to  recover,  or  pleads  any 
defence  which  is  false  to  his  knowledge,  such  as  a  denial  that  he  is 
executor,  etc.,  and  the  plaintiff  succeeds,  the  plaintiff  is  entitled  to 
judgment  for  costs  de  bonis  et  terris  testatoris,  si  etc.,  et  si  non  de  pro- 
priis:  Huyck  v.  Proctor,  10  P.  R.  25;  Lince  v.  Faircloth,  14  P.  R.  '2~>:\; 
Miles  v.  Brown,  15  P.  R.  375;  but  semble,  not  for  the  debt,  de  pro- 
priis:  see  Wms.  Exors.,  9th  ed.,  1859-60. 

If  the  defendant  proves  his  plea  of  plene  administravit  he  will 
usually  be  given  the  general  costs  of  the  cause,  as  having  succeeded 
on  a  plea  in  bar,  although  other  issues  may  be  found  against  him: 
see  McKibbon  v.  Feegan,  21  Out.  App.  at  p.  94.  To  prove  his  plea 
he  must  probably  shew  due  notice  to  creditors  and"  distribution  of  the 
estate,  thus  far  come  to  his  hands  pursuant  to  R.  S.  O.  c.  129,  s.  38, 
or  in  administration  proceedings  in  Court. 

If    the    plaintiff    takes    issue    on    a    plea    of    plene    admin-lxtrnrlt. 
and   proves   some   assets   unadministered,    he  may   obtain   judgment 
to   the   extent   of  the   assets    proved,    and    of   future    assets   quando- 
acciderint  for  the  residue,   if  any,  of  his   debt:  2  Wms.  Exors.,  J 
ed.,  1860,  and  in  such  a  case  the  defendant  may  He  ordered  person- 
ally   to   pay   the   costs:   2    Wms.    Exors.,   9th    ed.,    1859.    Where    a 
judgment  has  been  recovered  in  this  form  against  a  personal  repre- 
sentative, it  would  seem  that  it  would  be  open  to  the  plaintiff,  where 
the  facts  justified  that  course,  to  present  a  petition  under  Rule  ( 
alleging   a    devastavit  by   defendant   and   praying   judgment    against 
him  personally  to  the  extent  thereof,  so  far  as  necessary  to  sati: 
the  judgment. 

The  plaintiff  upon  the  plea  of  plene  administravit  being  plea 
for  judgment  for  his   debt   and   costs,   of  future   as: 
*>  Wins.  Exors.,  9th  ed.,  1862;  Chitty's  Forms,  1 
540.    He  may  do  this  at  once,   or  after  having  ob'tained  dis 
ministravit.  see  Chitty's  Forms   12th  ed.,  290,  291. 
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Such  a  judgm  ?nt  may,  after  assets  have  come  to  the  hands  of  the  Rules 
executor,   and   demand   has   been   made  upon   him  for  payment,    be621'623- 
enforced  by  applying  under  Rule  864  for  leave  to  issue  execution,  or 
by  action  upon  the  judgment:  2  Wms.  Exors.,  9th  ed.,  1863. 

Before  TJie  Judicature  Act  if  a  plaintiff  took  issue  on  a  plea  of 
plene  administravit  and  failed,  he  was  not  entitled  to  judgment  of 
assets,  quando  etc.;  but  this  is  no  longer  the  case,  and  such  judgment 
may  be  awarded  if  desired,  even  though  the  plea  be  established: 
McKlbbon  v.  Feegan,  supra. 

621 .  In  all  judgments  and  orders,  sums  shall  be  stated  be  stated 
in  dollars  and  cents.     Con.  Eule  778. 

Taken  from  Chy.  O.  441. 

The  Court  has  no  jurisdiction  to  award  payment  in  anything  but 
Canadian  currency:  Manners  v.  Pearson,  1898,  1  Ch.  581;  78  L.  T. 
432;  and  in  taking  the  account  of  money  payable  under  a  contract  in 
a  foreign  currency,  conversion  into  Canadian  currency  is  to  be  made 
at  the  rate  of  exchange  current  at  the  time  when  the  amount  is  ascer- 
tained: Ib. 

622.  It  shall  not  be  necessary  in  any  judgment  or 
order  to  reserve  liberty  to  apply,  but  any  party  may  apply 
to  the  Court  from  time  to  time  as  he  may  be  advised.  Con. 
Eule  771. 

Taken  from  Chy.  O.  186. 

It  is  said  that  all  orders  of  the  Court  carry  with  them  in  gremio 
liberty  to  apply  to  the  Court,  per  Pry,  J.,  Fritz  v.  Hobson,  14  Ch.  D. 
542;  42  L.  T.  225;  see  also  Re  Roper,  Taylor  v.  Ward,  39  W.  R.  101. 
But  this  liberty  was  held  in  England  not  to  be  implied  in  orders  of  a 
final  nature:  Penrice  v.  Williams,  23  Ch.  D.  353;  48  L.  T.  868;  nor,  in 
favour  of  defendant,  in  an  order  dismissing  an  action,  except  for  the 
purpose  of  enforcing  the  terms  of  the  order:  Huntley  v.  Link,  26  Sol. 
Jour.  59. 

Where  costs  of  an  interlocutory  motion  were  reserved  "  until  the  Costsre- 
hearing  or  other  final  disposition  of  the  cause,"  and  an  order  was  sub- trTalmay 
sequently  made  allowing  a  demurrer  to  the  plaintiff's  bill  for  want  of  be  subse- 
equity,  but  the  costs  of  the  interlocutory  motion  were  not  then  asked  quently 
for,  it  was  held  that  a  subsequent  application  might  be  made  to  the    ] 
Court  to  amend  the  order  by  directing  the  allowance  of  the  costs 
reserved:  8t.  Michael's  College  v.   Merrick,  26  Gr.  216;  18  C.    L.   J. 
130;  Viney  v.  Chaplin,  3  De  G.  &  J.  281;  Fritz  v.  Hobson,  14  Ch.  D. 
542;  Blakey  v.  Hall,  56  L.  T.  400;  and  see  Oosnell  v.  B'ishop,  38  Ch. 
D.  385. 

623.  Every  -judgment  or  order  shall  show  on  its  face  Form  of 
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the  day  of  the  week  and  month  on  which  it  was  given  or  and  orders, 
made,  and  (except  judgments  signed  by  default  or  upon 
an  order  for  leave  to  sign  judgment  and  orders  of  course) 
shall  show  the  name  or  names  of  the  Judge  or  Judges  whd 
gave  or  made  the  same.     Con.  Rule  779. 

The  date  of  a  judgment  or  order  is  the  date  of  pronouncing  it; 
from  that  date  it  takes  effect:  Rule  629. 
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Orders  in  Chambers  should  be  dated  on  the  day  on  which  they 
finally  made,  and  should  not  be  ante-dated,  nor  contain  recitals  of  affi- 
davits sworn  after  the  date  of  the  order:  Ashley  v.  Taylor,  10  Ch.  D. 
768;  nor  upon  an  application  by  a  defendant  against  the  plaintiff, 
should  the  order  be  drawn  up  stating  that  a  co-defendant  appeared 
who  in  fact  did  appear,  but  who  had  not  been  served  with  the 
notice:  Evelyn  v.  Evelyn,  28  W.  R.  531. 

Where  an  order  is  expressed  to  last  until  a  particular  day  "  or  until 
further  order,"  the  words  "  further  order  "  mean  an  order  made  on 
an  earlier  day  than  the  day  specified:  Bolton  v.  London  School  Board, 
1  Ch  D.  766. 

As  to  the  manner  in  which  the  name  of  the  Judge  or  officer  is  to 
be  stated  in  the  margin  of  judgments  or  orders,  see  Appendix,  Forms 
Nos.  102  (Divisional  Court),  103  (Single  Judge),  104  Order  in  Cham- 
bers). 

7.  SETTLEMENT  OF  JUDGMENTS  AND  ORDERS. 

624.  Judgments  in  cases  tried  at  Toronto  shall  be 
settled  by  the  Registrar  to  whom  is  assigned  the  duty  of 
settling  judgments.  Rules  23 'June,  1894,  1351;  Rules 
of  1  Jan.,  1896,  1479. 

The  Registrar  here  referred  to  is  the  Senior  Registrar  of  the  High 
Court:  see  Rule  28. 

When  a  judgment  is  pronounced,  or  an  order  made,  by  the  Court,  a 
note  is  taken  by  the  Registrar  or  other  officer  attending  the  Court  for 
the  purpose,  and  a  similar  note  is  indorsed  by  counsel  on  their  briefs; 
and  from  these  notes  the  draft  or  minute  of  the  judgment,  or  order, 
is  prepared. 

Judgments  pronounced  on  circuit,  are,  when  necessary,  to  be  settled 
by  the  Deputy  Registrar,  Deputy  Clerk,  or  Local  Registrar;  or  by 
the  Senior  Registrar:  see  Rule  625. 

This  Rule  only  refers  to  judgments  pronounced  after  a  trial  at 
Toronto,  judgments  pronounced  on  motions  in  the  Weekly  Court,  are 
settled  by  the  Clerk  of  that  Court,  or  other  officer  acting  as  Clerk 
thereof:  see  Rule  34. 

The  party  on  whose  motion  a  judgment  or  order  is  made,  if  he 
obtains  any  relief  or  benefit  thereby,  is  prima  facie  entitled  to  tEe 
carriage  of  it. 

The  party  desiring  to  enter  the  judgment,  or  issue  an  order,  the 
minutes  of  which  require  to  be  first  settled,  usually  in  practice  pre- 
pares a  draft,  and  attends  the  Registrar,  or  other  officer  authorized 
to  settle  the  minutes  of  the  judgment  or  order,  for  an  appointment 
to  settle  it.  The  Registrar  or  other  officer  will,  however,  if  required, 
himself  prepare  the  draft  of  the  judgment  or  order,  and  when  it  is 
ready  will  issue  the  appointment  to  settle  it,  if  he  deems  one 
necessary:  see  Rule  626. 

On  the  return  of  the  appointment,  the  parties  notified  attend 
and  make  any  objections  they  may  have  to  the  draft,  which  are  dis- 
posed of  by  the  Registrar,  or  the  officer  settling  the  minutes,  who 
then  marks  the  draft  settled,  and  adds  his  initials.  The  minutes 
having  been  settled,  the  judgment,  or  order,  is  then  engrossed,  and 
having  been  compared  with  the  draft  and  passed,  it  is  then  signed 
by  the  Registrar,  or  other  officer,  who  has  settled  the  minutes,  for 
entry. 


SETTLEMENT   OF  JUDGMENTS  AND   ORDERS.  781 

Where  the  Registrar  or  other  officer  thinks  it  necessary  he  may  give  Rule  624. 
an  appointment  to  pass:  e.g.,  when  any  blanks  have  been  left  in  the  Appoint- 
draft;  or  the  terms  of  the  order,  or  judgment,  are  complicated,  andmentto 
there  is  any  danger  of  error  in  transcribing  the  draft.     The  passing  pass> 
of  the  judgment,  or  order,  is  merely  the  act  of  comparing  the  engross- 
ment with  the  draft  and  seeing  that  it  agrees  with  it,  and  signing  and 
marking  it  for  entry. 

The  Registrar  or  other  officer  in  settling  any  judgment  or  order, Registrar 
may  introduce  such  alterations  as  from  his  experience  he  be- 
lieves  the  Court  will  sanction;  and  these  alterations  are  binding 
on  the  parties:  see  Davenport  v.  Stafford,  8  Beav.  503;  Hargrave  v.  Har- 
grave,  3  Mac.  &  G.  348;  Seton,  5th  ed.,  164;  McKindsey  v.  Armstrong,  11 
P.  R.  200.  It  is  also  his  duty  to  bring  to  the  attention  of  the  Judge 
any  defects  he  may  find  to  exist  in  the  proceedings.  Thus,  when, 
after  judgment  pronounced,  it  appeared  before  the  Registrar  that 
one  of  the  defendants  had  not  been  duly  served  with  process,  on  his 
bringing  the  point  to  the  attention  of  the  Judge  the  judgment  was 
ordered  not  to  be  drawn  up:  Re  Howard,  10  Cn.  D.  550. 

Where  questions  of  difficulty  arise,  the  Registrar  may  require  the 
matter  to  be  mentioned  to  the  Court. 

Motion  to  vary  Minutes. — After  the  draft  or  minutes  have  been  Varying 
settled  by  the  Registrar,  or  other  officer,  but  not  before,  any  party  minutes- 
dissatisfied  may  move  to  vary  the  minutes;    and  the   Registrar,    or 
other  officer,  should  be  previously  informed  of  the  application:  Prince 
v.  Howard,  14  Beav.  208;  Hood  v.  Cooper,  26  Beav.  373;  Tennant  v. 
Trenchard,  L.  R.  4  Chy.  537,  545;  British  Dynamite  Go.  v.  Krebs,  25 
W.  R.  846;  and  such  application  may  be  made  at  any  time  before 
the  judgment,  or  order,  is  passed  and  entered;  1  Turn.  &  Ven.  319; 
Danl.  Pr.  875;  Seton,  5th  ed.,  164.    The  notice  of  motion  should  be 
served  on  all  parties  interested,  and  state  the  alteration  desired. 

The  Court  may  refuse  to  permit  any  question  to  be  argued  on  a 
motion  to  vary  the  minutes,  except  what  was  the  actual  order  made, 
and  whether  the  intention  of  the  Court  has  been  correctly  expressed: 
South  Wales  Min.  Co.  v.  Dames,  31  Sol.  Jour.  110;  unless  both  parties 
consent  to  an  addition  being  made,  or  when  it  cannot  be  ascertained 
what  order  was  pronounced;  in  which  cases  the  Court  may  allow  the 
case  to  be  re-argued:  see  Seton,  5th  ed.,  165;  Hendrie  v.  Beatty,  29  Gr. 
423.  The  Court  has,  however,  on  a  motion  to  vary  minutes,  varied  the 
decree:  Johnson  v.  School  Trustees,  26  Gr.  204;  and  until  a  judgment 
has  been  actually  entered  a  Judge  may  recall,  or  alter  the  judgment: 
Glasgow  v.  Glasgow,  9  Ont.  511,  note;  Canadian  L.  &.  E.  Co.  v. 
Dysart,  16.;  Re  Suffield  &  Watts,  20  Q.  B.  D.  at  p.  697;  Re  Adam  Eyton, 
36  Ch.  D.  299,  and  other  cases  in  notes  to  Rule  640. 

As  the  Registrar  or  other  officer  settling  minutes  has  no  jurisdic- Costs  of 
tion  to   stay  the  entry   of  an   order  or  judgment    indefinitely,   anymotion- 
motion  to  vary  the  minutes  should  be  made  promptly,  after  the  settle- 
ment of  the  minutes;  it  should  be  made  returnable  at  the  next  sittings 
of  the  Court  at  which  the  order  or  judgment  was  pronounced.    Such 
motions  are  usually  heard  before  the  Judge  by  Whom  the  order  or 
judgment  in  question  was  made,  and  if  he  be  not  then  sitting,  the 
motion  will  usually  be  adjourned  to  be  heard  by  him. 

Any  variation  made  on  a  motion  to  vary  the  minutes  is  embodied 
in  the  draft,  and  except  where  the  costs  of  the  motion  are  ordered  to 
be  paid,  no  further  order  need  be  drawn  up  by  any  party. 

If  there  is  fair  ground  for  the  application,  and  there  has  been  no 
improper  opposition,  the  costs  are  usually  made  costs  in  the  cause, 
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Rule  624.  and  the  judgment,  or  order,  may  be  post-dated  so  as  to  include  the 
costs  of  the  day:  see  Seton,  5th  ed.,  165. 

Where  an  order  has  been  made  in  Chambers  it  cannot  be  drawn 
up  as  a  Court  order,  even  though  the  case  be  one  which  might  Have 
properly  been  argued  in  Court,  unless  both  the  parties  and  the  Cou 
consent:  Re  Henning,  11  P.  R.  272. 

Where  the  minutes  have  been  settled  by  a  Local  Officer  they  may 
be  varied  either  on  application  to  the  Senior  Registrar,  or  on  motion 
to  "  the  Judge,"  presumably  the  Judge  who  pronounced  the  judg- 
ment: Rule  625. 

Where,  after  judgment  was  pronounced,  a  mistake  was  discovered 
in  the  statement  of  claim,  on  a  subsequent  application  to  amend  the 
statement  of  claim,  the  judgment  was  directed  to  be  post-dated  as  of 
a  day  subsequent  to  the  amendment:  Winkley  v.  Winkley,  44  L.  T.  572. 

Abatement  Under  the  former  practice,  if  the  suit  abated  after  decree,  pro- 
nounced, or  between  hearing  and  judgment,  the  decree  might  be 
passed  and  entered  notwithstanding  the  abatement  of  the  suit:  Seton, 
5th  ed.,  165;  Beamish  v.  Po-meroy,  1  Chy.  Ch.  32. 

A  party  not  producing  his  briefs  when  required,  was  ordered  to  do 
so  within  a  limited  time,  and  in  default  the  order  was  to  be  drawn  up 
without  them:  Yeatman  v.  Read,  14  W.  R.  123. 

A  solicitor  who  has  been  discharged  by  his  client  before  the  passing 
and  entry  of  an  order,  will  not  be  allowed  to  withhold  papers  on 
which  he  claims  to  hold  a  lien,  so  as  to  prevent  the  dr.-iwing  up,  or 
entry  of  the  order:  Simmonds  v.  O.  E.  Ry.  Co.,  t.  R.  3  Chy.  7(.>7; 
Clifford  v.  Tun-ill,  2  D.  &  S.  1. 

An  appointment  to  settle  minutes,  served  one  day  and  returnable 
the  next  was  sufficient  under  the  former  practice:  Re  Christmas,  19 
Beav.  519.  No  time  is  prescribed  by  the  Rules  within  which  a 
judgment  or  order  is  to  be  bespoken,  and  issued;  under  the  former 
practice  a  time  was  limited  by  Chy.  Orders  10,  11:  see  Holinested's 
Rules  &  Orders,  8;  and  after  the  lapse  of  the  prescribed  time  the 
judgment  or  order  was  not  to  be  issued  without  leave;  but  this 
practice  was  not  very  strictly  followed.  After  the  lapse  of  four  years, 
notice  of  the  application  to  issue  an  order  was  required  to  be  given 
to  all  parties:  Re  Forrester,  Messnier  v.  Forrester,  1  Chy.  Ch.  29. 

Entry  of  Judgments  and  Orders. — Before  an  order  requiring 
entry  can  be  enforced  by  attachment  for  disobedience,  it  must  be 
entered,  and  such  entry  should  have  been  made  before  the  expiry 
of  the  time  limited  by  the  order  for  doing  the  act  thereby  ordered  to 
be  done:  Ballard  v.  Tomlinson,  48  L.  T.  515. 

Proceedings  under  a  judgment,  or  order  requiring  entry,  before  it 
has  been  entered,  are  irregular  and  voidable:  Tolson  v.  Jervis,  8 
Beav.  366;  Drummond  v.  Anderson,  3  Gr.  150;  although  in  the  case 
of  injunctions  and  restraining  orders,  parties  are  bound  by  notice  of 
the  restraining  order,  however  received,  from  the  time  when  it  is 
pronounced:  see  Seton,  5th  ed.,  456. 

Time  for  By  English  Gen.  Ord.  of  4th  December,  1691,  all  orders  pronounced 
entry.  jn  Michaelmas  or  Hilary  Terms,  or  the  vacations  following,  were  to 
be  entered  before  the  first  day  of  the  ensuing  Michaelmas  Term;  and 
all  orders  pronounced  in  Easter  or  Trinity  Terms,  or  the  following 
vacations,  were  to  be  entered  before  the  first  day  of  the  ensuing 
Term.  This  order  is  considered  to  be  still  in  force  in  England:  see 
Seton,  1547.  Whether  it  is  binding  here  seems  doubtful:  Rule  3; 
see,  however,  Jud.  Act,  ss.  27,  61. 
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Orders  may  be  made  to  enter  judgments  or  orders,  nunc  pro  tune: Rules 
Donne  v.  Lewis,  11  Ves.,  001;  Lawrence  v.  Richmond,  1  J.  &  W.  241;  625,  626. 
Re  Jones,  Bullis  v.  Jones,  91    L.   T.  Jour.  127;  39  W.   R.  019.     But  Entry  nunc 
where  a   defendant   would    be   prejudiced   by  such  an  order  it  will  pro  tune. 
be  refused:  Drummond  v.  Anderson,  3  Gr.  150. 

A  judgment,  though  by  consent,  is  a  solemn  judgment  of  the  Court,  Varying 
and  cannot  be  altered  by  consent  of  the  parties  without  the  sanction  Judgment, 
of  the  Court:  The  Bellcairn,  34  W.  R.  55;  Blake  v.  Harvey,  29  Ch. 
D.  827;  53  L.  T.  541. 

After  a  judgment,  or  order,  has  been  passed,  and  entered,  it  can, 
as  a  general  rule,  only  be  varied  on  appeal:  see  Pepper  v.  Pep- 
per, W.  N.  1808,  104;  Rp  RoUnison,  W.  N.  1875,  28;  Andrews  v. 
Bohannon,  W.  N.  1809,  80;  Tell  v.  Barlow,  3  D.  J.  &  S.  420;  Mason  v. 
Scney,  2  Chy.  Ch.  30;  Moffatt  v.  Hyde,  0  U.  C.  L.  J.  94;  Simmers  v. 
Erb,  21  Gr.  289;  but  where  the  applicant  has  neglected  to  move  to 
vary  the  minutes  in  the  usual  way,  the  amendment  will  only  be 
granted  on  payment  by  the  applicant  of  all  costs:  Re  Swire,  Mellor  v. 
Swire,  30  Ch.  D.  239;  53  L.  T.  205.  In  cases  of  clerical  mistakes, 
or  errors  arising  from  any  accidental  slip  or  omission,  a  judgment 
or  order  may  be  corrected  on  motion,  without  appeal:  Rule  040.  So 
also  a  judgment  may  be  amended  on  motion  where  it  has  been 
obtained  by  default:  see  Kline  v.  Kline,  3  Cny.  Ch.  79;  or  on 
prcecipe:  Nelles  v.  Vandyke,  17  Gr.  14.  After  the  judgment  or  order 
has  actually  issued  such  mistakes  cannot  properly  be  corrected  as 
of  course  by  the  officer  who  has  drawn  up  the  order  or  judgment;  it 
can  only  be  done  on  motion:  see  Re  Beard,  09  L.  T.  259. 

An  appeal  is  not  proper  from  the  decision  of  the  Judge  on  a  motion 
to  vary  the  minutes  of  his  judgment  or  order.  T^he  appeal  must  T)e 
from  the  judgment  or  order  in  its  entered  form:  James  v.  Jones,  07  L. 
T.  584.. 

625. — (1)  Judgments  in  cases  tried  elsewhere  than 
at  Toronto,  shall  be  settled  by  the  Deputy  Clerk  of  the 
Crown,  Deputy  or  Local  Registrar,  at  the  place  of  trial, 
unless  any  party  affected  applies  to  the  Registrar  to  whom 
is  assigned  the  duty  of  settling  judgments  to  settle  the 
same,  or  to  reconsider  the  settlement  of  the  same  by  the 
local  officer.  Rules  23  June,  1894,  1352;  Rules  29  Dec., 
1894,  1389;  Rules  of  1  January,  1896,  1480. 

(2)  "When  settled  the  minutes  may  be  varied  by  the    £> 
Judge  on  the  application  of  either  party  (/&.)• 
As  to  varying  minutes:  see  notes  to  Rule  024. 

626.     Notice  of  settling  minutes,  or  passing  a  judg-  Appoint- 
ment or  order  shall  not  be  given  unless  by  direction  of  the  settle 
officer  by  whom  the  judgment  or  order  is  to  be  settled,  pSSrde 
nor  until  the  proposed  minutes  of  the  judgment  or  order  iSued°  be 
have  been  prepared  by,  or  delivered  to  the  officer  by  whom 
the  same  are  to  be  settled;  the  notice  shall  be  by  an  ap- 
pointment signed  by  him,  a  copy  whereof  shall  be  served. 
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Rules        ^ke  proposed  minutes  shall  remain  in  his  office  for  inspec- 

627-629.  f,  ,    j  j 

tion  until  settled  or  passed,  and  any  party  may  take  a  copv 
thereof.    Con.  Eule  762. 

The  Registrar,  or  other  officer,  may  dispense  with  notice  of  settling 
or  passing  if  he  thinks  fit;  but  except  where  the  order  or  judgment 
is  simple,  notice  is  usually  required  to  be  given;  the  minutes  must  be 
first  prepared,  and  left  with  the  Registrar,  or  other  officer  (see  Rule 
625),  and  an  appointment  obtained  from  him:  see  Rule  624,  note. 

An  appointment  served  one  day  for  the  next  is  sufficient:  Re 
Christmas,  19  Beav.  519. 


wh°eCredpar-  62?*  Where  a  notice  is  given  to  settle  minutes,  or  to 
*y  makes  pass  a  judgment  or  order,  and  the  party  served  attends 
thereon,  but  the  party  giving  the  notice  does  not  attend 
or  is  not  prepared  to  proceed,  the  officer  settling  the  judg- 
ment or  order  may  proceed  ex  parte  to  settle  the  minutes 
or  pass  the  judgment  or  order,  or  may  in  his  discretion 
order  the  party  giving  the  notice  to  pay  to  the  other  party 
the  costs  of  his  attendance;  or  if  a  party  served  asks  for 
delay,  the  officer  may  grant  the  delay  on  such  terms  as  he 
thinks  reasonable  as  to  payment  of  costs  or  otherwise. 
Con.  Eule  763. 

Taken  from  Chy.  O.  13. 

Where  either  party  does  not  attend,  it  would  seem  that  the  officer 
is  not  justified  in  proceeding  ex  parte  until  the  lapse  of  half  an 
hour  from  the  time  appointed:  Rule  350. 

8.  SIGNING  AND  ENTRY  OF  JUDGMENTS  AND  ORDERS. 

office  628.     Every  judgment  pronounced  by  the   Court  or 

judgments  entered  by  default  shall  be  signed  by  or  under  the  direc- 
signed.       tion  of  the  officer  in  whose  office  the  action  was  commenced. 
Con.  Eule  T64;  Eules  of  1  Jan.,  1896,  1401,  1481. 

pate  of  629.  —  (1)  Every  judgment  and  order  pronounced  by  the 
Court  or  a  Judge  shall  be  dated  as  of  the  day  on  which 
such  judgment  or  order  is  pronounced,  and  shall  take 
effect  from  that  date,  unless  otherwise  directed;  and  every 
judgment  shall  also  bear  upon  its  face  the  date  upon 
which  it  is  signed. 

(2)  Every  judgment  by  default  shall  be  dated  on  the 
day  on  which  it  is  signed.    Con.  Eules  33  and  765. 

See  Eng.  R.  1875,  O.  41,  r.  2.  The  Eng.  (1883)  R.  571,  introduces 
a  provision  for  ante-dating  or  post-dating  a  judgment  by  leave. 
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See  Rule  869,  and  Wirikley  v.  Winkley,  44  L.  T.  572.  Rule  630. 

The  day  of  the  week  and  month  are  required  to  be  shewn  in  the 
date  of  a  judgment  or  order:  Rule  623. 

The  signing  of  the  judgment  referred  to  in  this  Rule  is  the  marking 
of  it  entered,  with  the  date  of  entry,  and  the  name  of  the  officer  in 
whose  office  it  is  entered,  and  not  merely  the  signing  of  it  by  the 
officer  who  settles  it;  where  he  is  not  the  officer  with  wfiom  it  is 
entered. 

A  plaintiff  who  has  obtained  an  order  giving  him  leave  to  sign 
judgment,  but  has  not  actually  signed  judgment,  is  not  a  judgment 
creditor:  Re  Gurney,  1896,  2  Ch.  864;  but  where  a  judgment  has 
been  actually  pronounced  it  becomes  an  effective  judgment  from  that 
time,  so  that  it  may  be  attached,  though  the  judgment  is  not  formally 
entered:  Holfby  v.  Hodgson,  24  Q.  B.  D.  103;  Davidson  v.  Taylor,  14* 
P.  R.  78;  and  see  Moody  v.  Canadian1*  Bank  of  Commerce,  /&.,  258. 
The  formal  signature  is  only  the  record  that  it  has  been  pronounced: 
Kelly  v.  Wade,  14  P.  R.  66. 

Where  a  judgment  pronounced  in  1880  gave  plaintiff  an  order  for 
an  account  if  he  desired  it,  the  judgment  not  having  been  issued, 
12  years  afterwards  leave  to  issue  it  was  refused,  in  view  of  the 
altered  position  of  the  parties  and  other  circumstances:  Eaton  v. 
Borland,  15  P.  R.  138;  and  see  Re  Leslie,  23  Ont.  143;  and  Finkle  v. 
Lutz,  14  P.  R.  446. 

This  Rule  was  he.ld  not  to  apply  when  the  judgment  itself  regulates 
the  entry:  McLaren  v.  Canada  Central,  10  P.  R.  328,  where  the  judg- 
ment was,  "  I  direct  judgment  to  be  entered  after  the  5th  day  of 
Hilary  Sittings  for  $100.000";  but  see  Talbot  v.  Canadian  Coloured 
Cotton  Co.,  17  C.  L.  T.  336. 

Where  a  judgment  is  varied  by  a  Divisional  Court  the  judgment 
should  be  entered  as  of  the  date  on  which  the  Divisional  Court 
pronounced  judgment:  Beckett  v.  G.  T.  Ry.  Co.,  12  P.  R.  377. 

Orders  in  Chambers  should  be  dated  on  the  day  on  which  they  are 
finally  made:  Ashley  v.  Taylor,  27  W.  R.  228. 

In  Lyon  v.  Tweddell,  44  L.  T.  785;  50  L.  J.  Chy.  571;  17  C.  L.  J. 
367,  it  was  held,  that  where  dissolution  of  a  partnership  was  asked, 
it  should  be  decreed  from  the  judgment,  not  from  the  issue  of  the 
writ. 

Where  a  party  dies  after  argument  and  while  the  cause  is  standing 
for  judgment,  the  direction  of  the  Court  should  be  obtained  to  date 
and  enter  the  judgment  when  delivered,  as  of  the  date  of  the  argu- 
ment, otherwise  it  would  appear  to  be  defective  on  its  face:  see  Rule 
394,  and  notes. 

Where  an  application  is  made  and  refused,  and  on  appeal  the  order 
is  reversed  and  the  application  granted,  the  order  made  on  the  • 
the  appeal  relates  back  to  the  date  of  the  order  reversed  so  far  as 
any  intervening  proceedings  are  concerned:  In  re  D'onistTiorpe  &  The 
Manchester  8.  &  L.  Ry.  Co.,  1897,  1  Q.  B.  671,  the  litigant  is  not  to  be 
prejudiced  by  delay  arising  from  the  mistake  of  the  Court. 

63O.     In  all  cases  the  -judgment  pronounced  by  the  immediate 

~  ,         .          i    /•       -i       •  ••  -i  «  i         i    judgment. 

Court  may  be  signed  forthwith,  unless  otherwise  ordered. 
Con.  Eule  T6T. 

J.A.—  50 
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Rules  631.     Where  judgment  may  be  signed  upon  the  filing 

Entr^on    °^  any  affidavit  or  production  of  any  document,  the  officer 
affidavit,     shall  examine  the  affidavit  or  document  produced,  and  if 
the  same  be  regular  and  contain  all  that  is  by  law  required, 
he  shall  enter  judgment  accordingly.     Con.  Rule  768. 
The  Eng.  (1883)  R.  575  is  to  the  same  effect. 

Entry  on        632.    Where  judgment  may  be  signed  pursuant  to  any 
certificate,  order  or  certificate,  or  return  to  any  writ,  the  production 
of  such  order  or  certificate,  or  of  such  return,  shall  be  a 
sufficient  authority  to  the  officer  to  sign  judgment  accord- 
ingly.   Con.  Rule  769;  Rules  of  1  Jan.,  1896,  1482. 

The  Eng.  (1883)  B.  573  is  to  the  same  effect. 


Form  of 
order. 


Signing  of 

Court 

orders. 


633.  An  order  shall  be  marked  with  the  name  of  the 
Judge  or  officer  by  whom  it  is  made.     Con.  Rule  543. 

The  name  of  the  Judge  or  officer  pronouncing  the  judgment  or 
order  is  according  to  the  Forms  to  be  placed  at  the  commencement 
of  the  judgment  or  order  in  the  left  hand  margin.  This  is  usual, 
although  the  Judge  or  officer  pronouncing  the  judgment  or  order  also 
signs  it.  Where  an  officer  pronounces  the  judgment  or  order,  his 
name  of  office  appears  to  be  sufficient:  e.g.,  "  The  Master  in  Cham- 
bers ":  see  the  Forms  124,  et  seq. 

634.  —  (1)  Every  order  pronounced  by  the  Court  shall 
be  signed  by  the    Registrar,    Local    Registrar,    Deputy 
Registrar,  Deputy  Clerk  of  the  Crown,  or  the  Clerk  of 
the  Weekly  Court  attending  the  Court  at  which  the  same 
is  pronounced,  provided  that  the  Judge  pronouncing  such 
order  may  himself  sign  the  same.     Rules  23  June,  1894, 
1353. 


Orders  made  by  a  Judge  of  the  High  Court  in 
chambers.  Chambers  in  Toronto  shall  be  signed  by  the  Clerk  in 
Chambers  (or  in  his  absence  by  the  Assistant  Clerk),  but 
the  Judge  pronouncing  such  order  may  himself  sign  the 
same.  Con.  Rules  544,  1265.  Rules  23  June,  1894, 
1342. 

(3)  Orders  made  by  an  officer  sitting  in  Chambers  shall 
be  signed  by  him.     New. 

The  signing  of  orders  in  accordance  with  the  requirements  of  the 
Rules  is  sometimes  most  important,  and  especially  where  the  liberty 
of  the  subject  is  concerned;  thus,  where  the  former  Rule  required  all 
orders  to  be  signed  by  the  Clerk,  the  signature  of  a  Judge  alone  to  an 
order  for  arrest  was  held  insufficient,  and  the  order  was  held  to  be 
a  nullity:  St.  Croix  v.  McLachlin,  13  P.  R.  438. 


By  officers 
in  Cham- 
bers. 
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635. — (1)  Every  judgment,  whether  pronounced  inRuie635. 
Court  or  Chambers,  or  entered  by  default,  and  every  order^try^ 
pronounced  in  Court,  shall  be  entered  at  full  length  in  a  and  orders, 
book  to  be  kept  for  that  purpose  by  the  officer  issuing  the 
same.    Kules  23  June,  1894,  1354. 

(2)  Judgment  in  causes  and  matters  commenced  in  the 
Central  Office,  and  all  orders  made  in  Court  in  Toronto, 
shall  be  entered  in  the  Central  Office.     Orders  made  in 
Chambers  in  Toronto  shall  be  entered  in  Chambers  as  here- 
tofore.    See  Con.  Eule  20,  and  Kules  1  Jan.,  1896,  1400. 

(3)  All  such  judgments,  and  subject  to  the  preceding 
clause,  all  such  orders,  as  require  to  be  entered  in  a  cause     /2 
or  matter  commenced  in  a  local  office,  shall  be  entered  in 

the  office  in  which  the  cause  or  matter  was  commenced. 
See  Con.  Kule  20,  and  Eules  1  Jan.,  1896,  1400. 

The  date  of  entry,  and  the  book,  and  folio,  in  which  the  entry  is 
made,  must  be  stated  in  the  margin  of  the  order  or  judgment  issued: 
Rule  637. 

Place  of  Entry. — All  orders  made  in  Court,  or  in  Chambers,  in 
Toronto,  requiring  entry,  are  to  be  entered  in  Toronto.  Orders  made 
elsewhere,  e.g.,  on  circuit,  or  at  the  Weekly  Courts  at  London  or 
Ottawa,  or  in  Chambers,  should  under  this  Rule,  sub-sec.  (3)  be 
entered  at  the  place  where  the  action  or  matter  was  commenced. 

Except  in  the  case  of  judgments  in  an  issue  (as  to  which  see"Rule 
377),  all  judgments  no  matter  where  pronounced,  are  to  be  entered 
in  the  office  where  the  proceedings  were  commenced:  see  clause  (3), 
Rule  15;  e.g.,  where  the  proceedings  have  been  commenced  else- 
where than  in  Toronto,  the  judgment  must  be  entered  in  the  office 
of  the  Local  Registrar,  Deputy  Registrar,  or  Deputy  Clerk  of  tKe 
Crown  in  whose  office  the  proceedings  were  commenced;  and  where 
the  judgment  is  pronounced  in  a  proceeding  not  commenced  by  writ, 
then  the  office  of  the  Deputy  Clerk  of  the  Crown,  or  Deputy,  or 
Local  Registrar,  in  which  the  first  document  is  required  to  be  filed, 
is  to  be  deemed  the  office  in  which  the  cause  or  matter  is  commenced: 
see  Rule  14. 

Execution  may  be  issued  under  sec.  85  of  the  Winding  up  Act, 
(R.  S.  C.  c.  129),  upon  the  order  of  a  Court  of  another  Province,  upon 
the  mere  production  to  the  proper  officer  of  the  High  Court  of  a 
properly  certified  copy  of  the  order;  but  entry  of  the  order  must  be 
made  in  the  proper  book  of  the  High  Court:  Re  Dominion  Cold  Storage 
Co.,  Lowrey's  Case,  18  C.  L.  T.  108;  34  C.  L.  J.  164. 

Where  an  order,  which  had  not  been  entered,  was  lost,  it  was 
directed  to  be  redrawn:  Ex  parte  Dean  of  St.  Paul's,  18  W.  R.  724. 
No  proceedings  can  properly  be  taken  upon  a  judgment  or  order  re- 
quired to  be  entered,  until  it  has  been  entered:  see  Ballard  v.  Tom- 
linson,  48  L.  T.  515.  But  where  an  administration  judgment  had 
been  issued  before  being  entered,  and  was  subsequently  entered  after 
proceedings  had  been  taken  under  it,  such  proceedings  were  upheld: 
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Rules          Re  Horphy,  Morphy  v.  Niven,  11  P.  R.  321;  but  where  a  plaintiff  in  a 

636-638.       redemption  action  obtained  judgment,  but  neglected  to  issue  it  for 

twelve  years,  he  was  held  to  have  disentitled  himself  by  the  delay,  to 

issue  or  prosecute  it:  Eaton  v.  Borland,  15  P.  R.  138;   and  see  Re 

Leslie,  23  Ont.  143;  but  see  Finkle  v.  Lutz,  14  P.  R.  446. 

Orders  636.   Orders   of  course,  ex  parte   orders,    and  orders 

be  entered  made  in  Chambers,  shall  not  be  entered  in  full,  except : 

in  full  and 

otherwise.  Orders  declaring  persons  Lunatics; 

"      for  the  Sale  of  Infants'  Estates; 

"      for  Payment  of  Money  into  or  out  of  Court,. 

or  out  of  an  estate  or  fund; 
"      for  Foreclosure  or  Sale; 
"      for    continuing    proceedings    upon    death  or 

transmission  of  interest; 
"      for  the  confirmation  of  the  report  of  a  Master 

or  Referee; 
Vesting  Orders; 

and  such  other  orders  as  may  from  time  to  time  be  direct- 
ed to  be  entered.     Con.  Rules  546,  773,  774,  amended. 

This  Rule  is  strictly  confined  to  orders,  and  does  not  include 
judgments.  All  judgments  pronounced  in  Chambers  are  covered  by 
Rule  635  (1),  and  must  be  entered  in  full.  They  must  be  entered 
not  in  Chambers,  but  in  the  office  for  entering  judgment. 

The  orders  enumerated  in  this  Rule  are  in  Toronto  entered  by  the 
Entering  Clerk  in  Chambers. 

The  practice  in  Toronto  heretofore  has  been  to  make  a  brief  note 
of  the  purport  of  all  orders  not  requiring  entry  in  full,  and  this  prac- 
tice seems  to  be  continued  by  Rule  635.  It  is  desirable  that  a  simi- 
lar practice  should  be  observed  in  the  Local  offices,  but  there  ap- 
pears to  be  no  express  Rule  requiring  it  to  be  done. 

By  the  words,  "  orders  for  foreclosure  or  sale,"  final  orders  are 
meant. 

Entering  63*7-  The  Entering  Clerk  shall  note  in  the  margin  of 
the  judgment  or  order  book  the  day  of  entering  a  judg- 
ment or  order,  and  shall  at  the  foot  of  the  judgment  or 
order  note  the  same  date,  and  the  book  in  which  the 
entry  has  been  made  and  the  pages  of  such  book.  Con. 
Rule  775. 

9.  ORDERS  OBTAINED  ON  A  CONDITION. 

orders  ob-  638.  "Where  a  judgment  or  order  is  obtained  upon  a 
condition  condition,  and  the  condition  is  not  complied  with,  the 
.  judgment  or  order  shall  be  deemed  to  have  been  waived 
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or  abandoned  as  far  as  the  same  is  beneficial  to  the  person  Rule  638- 
obtaining    the    same,  and    any  person    interested  in  the  farnasb8e°ne- 


matter  on  the  breach  or  non-performance  of  the  condition, 
may  either  take  such  proceedings  as  the  judgment  or  order 
in  such  case  may  warrant,  or  such  proceedings  as  might  condition 

i  i    •       •*•   v    •   •  •  i  -ill  1  performed. 

nave  been  taken  if  the  judgment  or  order  had  not  been 
made.  Con.  Kules  770,  794. 

Taken  from  Chy.  O.  196;  compare  Eng.  (1883)  R.  580. 

Under  former  Rule  794,  where  a  new  trial  was  granted  to  a  party 
on  condition  of  payment  of  costs  or  other  condition,  an  application 
was  properly  made,  on  default  in  performance  of  the  condition, 
for  an  order  defining  the  rights  of  the  opposite  party:  see  Carroll 
v.  Booth,  11  C.  L.  T.  84.  Under  the  present  Rule  no  such  order  will 
be  necessary. 

Even  before  this  Rule  where  an  order  was  made  granting  a  new 
trial  on  payment  into  Court  of  $500  within  a  limited  time,  and  in 
default  dismissing  the  motion  with  costs,  it  was  held  that  no  further 
order  was  necessary;  Story  v.  McKay,  before  Divl  Court,  Chy.  D.,  6 
Sept.,  1888. 

Where  a  plaintiff  gave  notice  of  trial  for  2nd  October,  and  on 
23rd  September  the  defendant  obtained  an  order  postponing  the  trial 
on  payment  of  costs,  it  was  held  to  be  a  conditional  order  not  stay- 
ing plaintiff's  proceedings,  and  one  which  the  defendant  was  at 
liberty  to  abandon  without  paying  any  costs  except  those  of  the  ap- 
plication: Allen  v.  Mathers,  9  P.  R.  477;  Pugh  v.  Kern,  5  M.  &  W. 
164;  Brega  v.  Hodgson,  4  P.  R.  47;  Hortom  v.  Westminster  Commis- 
sioners, 7  Ex.  911. 

Where  a  plaintiff  in  an  action  of  tort  recovered  a  verdict,  and  on 
motion  of  the  defendant  a  new  trial  was  granted  in  June,  1889,  and 
the  plaintiff  died  in  the  Spring  of  1890,  it  was  held  on  an  application 
in  December,  1890,  by  the  defendant,  to  issue  the  order,  that  the 
delay  afforded  no  evidence  of  an  intention  to  abandon  it:  Kelly  v. 
Wade,  14  P.  R.  66 

Where  a  new  trial  is  granted  on  payment  of  costs,  it  is  the  duty 
of  the  party  obtaining  the  indulgence  to  get  the  costs  taxed  and  paid, 
so  as  to  enable  the  case  to  be  tried  at  the  next  opportunity:  Johnson 
v.  Sparrow,  1  U.  C.  Q.  B.  396;  Orantham  v.  Powell,  1  P.  R.  256;  but 
see  Van  Every  v.  Drake,  3  P.  R.  84;  Stacey  v.  Mclntyre,  5  P.  R.  205; 
Pacauct  v.  McEwan,  6  P.  R.  20;  Lyman  v.  Snarr,  3  P.  R.  86;  but 
where  the  solicitor  of  the  party  to  pay  the  costs  promptly  applied 
to  the  solicitor  of  the  opposite  party  begging  to  know  what  the  costs 
were  that  he  might  pay  them,  of  which  communication  no  notice 
was  taken,  a  rule  subsequently  obtained  ex  parte  discharging  the  rule 
for  a  new  trial,  and  the  judgment  entered  thereon,  were  set  aside 
without  costs:  Doe  d.  Arnold  v.  Auldjo,  6  U.  C.  Q.  B.  21.  The  party 
to  receive  costs  cannot  insist  on  their  being  taxed:  Stock  v.  Shewan, 
18  C.  P.  185.  Where  the  costs  were  tendered,  but  refused  because 
there  was  not  sufficient  time  to  give  proper  notice  of  trial  for  the 
next  assizes  which,  however,  the  defendant  offered  to  waive,  it  was 
held  that  the  plaintiff  was  not  entitled  to  have  the  rule  for  a  new 
trial  rescinded:  RaMdon  v.  Harkin,  2  P.  R.  129;  and  see  Thompson 
v.  Sewell,  4  O.  S.  16.  The  costs  must  be  paid  before  notice  of  trial 
can  properly  be  given:  Stock  v.  Shewan,  18  C.  P.  185. 
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Rule  639.  Where  an  order  for  a  new  trial  is  not  taken  out,  the  original  judg- 
ment stands,  and  proceedings  to  enforce  it,  before  the  order  for  the 
new  trial  has  been  issued,  will  not  be  stayed:  Kelly  v.  Wade,  14  P.  R. 
13;  and  see  S.  C.  16.  66. 

•I 

10.  SETTING  ASIDE  JUDGMENTS  OBTAINED  BY  DEFAULT. 
judgment      639.    Any  -judgment  by  default  may  be  set  aside  by 

by  default     ,       ^  T    J  ^  J  .  ^ 

may  be  set  the  Oourt  or  a  d  udge,  upon  such  terms  as  to  costs  or  other- 
tSms°n     wise  as  the  Court  or  Judge  may  think  fit.     Con.  Kule 
796. 

Same  in  effect  as  the  Eng.  (1883)  R.  308. 

Where  a  judgment  has  been  obtained  irregularly,  the  party  against 
whom  it  has  been  obtained  is  entitled  ex  deUto  justitice  to  have  it  set 
aside:  Arilaby  v.  Prcetorius,  20  Q.  B.  D.  764.  The  Court  has  only 
power  to  impose  terms  as  a  condition  of  giving  him  costs:  16.  This 
Rule  applies  rather  in  cases  where  a  regular  judgment  is  sought  to  be 
set  aside  as  an  indulgence. 

To  set  aside  a  regular  judgment,  an  affidavit  of  merits  will  be 
necessary:  Farden  v.  Richter,  23  Q.  B.  D.  124;  but  where  merits  are 
shewrn,  it  is  only  a  question  of  proper  terms:  see  Wright  v.  Mills,  60 
L.  T.  887;  Moore  v.  Kennedy,  18  C.  L.  T.  204  (Man.). 

A  judgment  obtained  by  default  in  compliance  with  the  terms  on 
which  leave  was,  under  Rule  603,  given  to  defend,  is  a  judgment, 
by  default  within  this  Rule:  Badman's  case,  Re  Portuguese,  etc.,  Mines, 
62  L.  T.  180. 

Mere  delay  is  not  in  itself  a  reason  for  refusing  to  set  aside  a 
judgment  by  default.  Some  irreparable  injury  must  be  shewn  to 
result  to  the  plaintiff:  see  Attivood  v.  Chichester,  3  Q.  B.  D.  722; 
Watt  v.  Barnett,  3  Q.  B.  D.  183,  363,  and  notes  to  Rule  575;  but 
lapse  of  time,  and  acquiescence,  may  be  an  answer  to  the  motion: 
McLeans.  Smith,  10  P.  R.  145. 

Where  a  judgment  obtained  on  default  of  appearance  at  the  trial 
was  set  aside,  the  defaulting  party  was  ordered  to  pay  the  costs 
of  the  day,  and  of  the  application  to  set  it  aside  and  to  restore  the 
case  to  the  list:  Cockle  v.  Joyce,  26  W.  R.  59. 

A  plaintiff  not  being  ready  to  proceed  with  the  trial  of  his  action 
when  it  came  on  unexpectedly,  applied  for  a  postponement,  and 
upon  its  being  refused  let  judgment  go  by  default;  a  Divisional  Court 
refused  to  set  aside  the  judgment;  but  the  Court  of  Appeal,  upon 
fresh  materials  offering  a  reasonable  explanation  of  the  plaintiff's 
unreadiness,  set  aside  the  judgment,  and  ordered  the  action  to  be 
restored  to  the  list  on  his  paying  the  costs  of  the  day,  including 
all  costs  thrown  away,  and  the  costs  of  the  applications  both  to  the 
Divisional  Court,  and  to  the  Court  of  Appeal:  King  v.  Sandeman, 
38  L.  T.  461;  26  W.  R.  569;  see  also  Williams  v.  Brisco,  29  W.  R. 
713,  (where  a  judgment  was  set  aside  and  leave  given  to  defend  upon 
payment  of  all  costs  of  the  action  subsequent  to  the  delivery  of  the 
statement  of  claim);  and  Ryan  v.  Fish;  9  P.  R.  458,  (where  judgment 
of  seisin  signed  in  an  action  of  dower,  under  a  misapprehension  of 
plaintiff's  solicitor  as  to  its  effect,  was  vacated). 
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A  judgment  by  default,  in  an  action  against  a  lessee  for  recovery  Rule  639. 
of  land  on  a  forfeiture,  was  set  aside  under  this  Rule  on  the  applica- 
tion of  equitable  mortgagees,  although  not  parties  to  the  action: 
Jacques  v.  Harrison,  12  Q.  B.  D.  136;  but  on  appeal  it  was  held 
that  the  order  was  technically  wrong,  as  the  applicants  ought  to  have 
obtained  the  leave  of  the  defendant  to  move  in  his  name,  or  to  have 
applied  for  leave  to  defend  on  terms  of  indemnifying  defendant,  and 
the  order  made  was  amended  so  as  to  allow  the  mortgagees  to  de- 
fend in  defendant's  name:  S.  C.  12  Q.  B.  D.  165.  f  The  Rule  is  de- 
signed to  enable  judgments  by  default  to  be  set  aside  by  those  who 
have,  or  who  can  acquire  a  locus  standi,  and  does  not  give  a  locus 
standi  to  those  who  have  none:  I&. 

Where  the  action  had  been  improperly  brought  against  the  defen- 
dant, and  the  plaintiff  was  aware  of  the  impropriety,  and  had 
suffered  no  irreparable  mischief,  it  was  held  that  the  lapse  of  time 
was  no  bar  to  the  application  to  set  aside  judgment  by  default: 
King  v.  Sandeman,  supra. 

"Where  the  defence  had  been  struck  out  for  wilful  refusal  to  pro- 
duce, and  judgment  by  default  obtained,  the  Court  refused  to  set 
it  aside  on  any  terms:  Haigh  v.  Haigh,  31  Ch.  D.  478;  and  see  Dunn 
v.  McLean,  6  P.  R.  156. 

The  Court  will  not  set  aside  a  final  judgment  regularly  signed 
by  default,  unless  the  defendant  shews  at  least  some  prima  facie 
ground  of  defence  such  as  would  be  necessary  on  a  motion  for  judg- 
ment under  Rule  603.  The  Court  will  not  on  such  an  application  try 
the  defence;  but  the  defendant  may  be  cross-examined  on  his  affi- 
davit, and  his  alleged  defence  may  be  shewn  by  documents  under  his 
own  hand,  not  explained  or  answered,  to  be  non-existent:  Bourne 
v.  O'Donohoe,  17  P.  R.  522. 

A  stranger  to  the  proceedings  cannot  apply  to  set  aside  a  judg- 
ment on  the  ground  of  irregularity:  Balfour  v.  ElUson,  8  U.  C.  L. 
J.  330;  Tait  v.  Harrison,  17  Gr.  458;  but  where  it  has  been  obtained 
by  fraud  to  the  prejudice  of  a  stranger  it  may  be  successfully 
attacked  by  him:  Ib. ;  but  senible  in  such  a  case  an  action  should  be 
brought. 

An  appeal  does  not  lie  to  the  Supreme  Court  from  a  judgment  of 
the  Court  of  Appeal  granting  or  refusing  a  motion  to  set  aside  a 
judgment  obtained  by  default:  O'Dono'hoe  v.  Bourne,  27  S.  C.  R. 
654. 

See  also  notes  to  Rules  575  and  778. 

11.  VARIATION  OF  JUDGMENTS  AND  ORDERS. 

(1)   Before  being  Drawn  up  and  Entered. 

A  Judge  can  always  reconsider  his    decision  until   the  judgment  Keconsid- 
or  order  is  drawn  up:  Re  St.  Nasaire  Co.,   12  Ch.  D.  p.  91;  &t 
Case,  3  Ch.  D.  661;  Atty.-Gen.  v.  Tomline,  7  Ch.  D.  388;  Canada  Land, 
etc.,  Co.  v.  Dysart,  9  Ont.  511;  Glasgow  v.  Glasgow,  /&.;  R&  Suffield  and 
Watts,  20  Q.  B.  D.  at  p.  697;  Re  Adam  Eyton,  36  Ch.  D.  299;  Re  Crown 
Bank,  44  Ch.  D.  634;  62  L.  T.  823;  Keith  v.  Butcher, ~  25  Ch.  D.  750. 
So  also  can  a  Divisional  Court:  see  Cameron  v.  Walker,  19  Ont.  217. 

After  an  order  made  declaring  that  children  took  per  stirpes,  it 
was  discovered  that  this  was  contrary  to  authorities,  and  by  arrange- 
ment the  matter  was  mentioned  to  the  Court  again,  and  an  order 
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Rule  639.  altering  the  order  so  as  to  declare  that  they  took  per  capita  was 
made:  Re  Blackwell,  Bridgman  v.  Blackwell,  W.  N.  1886,  97;  sed  vide 
Preston  Banking  Co.  v.  Allsup,  1895,  1  Ch.  144. 

As  to  motions  to  vary  the  minutes  of  judgments  and  orders, 
see  note  to  Rule  624. 

(2)  After  having  been  Drawn  up  and  Entered. 

A  judgment  or  order,  when  passed  and  entered  can  only  be 
amended  as  provided  by  the  Rules  of  Court:  Blake  v.  Harvey,  29 
Ch.  D.  827;  Re  Beard,  69  L.  T.  259.  It  is  irregular  for  the  officer 
who  issued  it  to  take  upon  himself  to  vary  it,  even  though  it  be 
defective  or  erroneous:  /&. 

After  a  judgment  has  been  passed  and  entered,  even  where  taken 
by  consent  and  under  a  mistake,  the  Court  cannot  set  it  aside  other- 
wise than  in  a  fresh  action  brought  for  the  purpose,  unless: 

(1)  There  has   been   a  clerical   mistake  or  error   arising  from   an 
accidental  slip  or  omission  within  Rule  640,  or, 

(2)  The  judgment   does   not,    as   drawn  up,    correctly   state   what 
the  Court  actually  decided  or  intended  to  decide,  in  either  of  which 
cases,  an  application  may  be  made  by  a  motion  in  the  action  to  cor- 
rect the  error:  Ainsicorth  v.  Wilding,  1896,  1  Ch.  673. 

Sembld,  different  considerations    apply  to   interlocutory  orders:  /&. 

Even  if  a  judgment  has  not  been  passed  or  entered,  the  Court  will 
not  always  interfere,  e.g.,  where  from  the  nature  of  the  ground 
on  which  the  application  is  based,  conflicting  evidence  would  have 
to  be  gone  into:  /&. 

Clerical  Mistakes.  —  See  notes  to  Rule  640. 

Varying  Judgment  not  'Correctly,  Stating  the  Decision  of  the  Court.  —  In  Lawric 
judgment  v.  Lees,  7  App.  Cas.  at  p.  34,  Lord  Penzance  said:  "I  cannot  doubt 
t'iat  un(^er  tne  original  powers  of  the  Court,  quite  independent  of  any 
order  that  is  made  under  the  Judicature  Act,  every  Court  has  the 
power  to  vary  its  own  orders  which  are  drawn  up  mechanically  in 
the  registry,  or  in  the  office  of  the  Court,  to  vary  them  in  such  a 
way  as  to  carry  out  its  own  meaning,  and,  where  language  has  been 
used  which  is  doubtful,  to  make  it  plain";  see  also  Balfour  v.  Drum- 
mond,  4  Man.  467;  Tucker  v.  Neic  Brunswick  Trading  Co.,  44  Ch.  D. 
249;  Shipicright  v.  Clements,  38  W.  R.  746;  63  L.  T.  160;  Rattray  v. 
Young,  Cassels  Sup.  Ct.  Dig.  692;  McMaster  v.  Radford,  16  P.  R.  20; 
Sherk  v.  Evans,  22  Ont.  App.  242.  Thus  an  alteration  may  be  made 
so  as  to  make  the  record  truly  contain  what  was  adjudged:  Re  Swire, 
Mellor  v.  Swire,  30  Ch.  D.  239,  but  where  the  defect  is  known  before 
the  order  is  passed  and  entered  the  proper  course  is  to  move  to  vary 
the  minutes,  and  if  this  course  is  not  pursued  the  applicant  may 
have  to  pay  costs:  S.  C.  53  L.  T.  205. 

Other  Cases.  —  Where  a  Judge  has  given  an  erroneous  judgment, 
he  has  no  jurisdiction  to  alter  or  amend  the  judgment  or  order  which 
correctly  embodies  the  judgment  actually  given,  even  although  he 
has  been  induced  to  make  it  under  a  misrepresentation,  or  mistake 
of  fact:  Preston  Banking  Co.  v.  Allsup,  1895,  1  Ch.  144;  except  at  the 
instance  of  a  party  who  did  not  appear  when  the  order  or  judgment 
was  made:  see  Rule  358;  71  L.  T.  708.  Such  mistakes  can,  where 
the  party  complaining  was  represented,  only  be  corrected  by  appeal. 
Where  a  judgment,  before  being  drawn  up,  had  been  appealed  from 
by  one  defendant  and  varied,  it  was  held  that  the  Judge  had  no 
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power  to  entertain  a  motion  to  vary  his  decision  as  to  the  defendant  Rule  639. 
who  did  not  appeal,  on  tlu>  question  of  costs,  even  though  the  judg- 
ment or  order  had  not  been  drawn  up:  Port  Elgin  School  Board  v.  Ely, 
17  P.  R.  58;  sed  vide  Re  Blacktcell,  Bridgman  v.  Blacktcell,  supra,  and 
Re  St.  Nazaire,  and  other  cases  supra;  but  a  supplemental  order  may 
be  made:  Scowby  v.  Scowby,  1897,  1  Ch.  741. 

Where,  however,  an  order  is  made  in  the  absence  of  a  party,  the 
Court  has  jurisdiction  to  reconsider  its  judgment  or  order,  even  after 
entry,  and  if  proper  to  rescind  or  vary  it:  see  Rule  358;  Cousins  v. 
Cronk,  17  P.  R.  348;  and  where  the  application  to  vary  a  judgment 
or  order  is  based  on  the  discovery  of  new  matter,  see  Rule  642  and 
notes. 

A  judgment  entered  on  pracipe  cannot  be  amended  on  application  Amend- 
in  Chambers,  by  inserting  therein  any  special  direction  which  could  m<?nt  of 
not  properly  be  included  in  a  judgment  issued  on  prcecipe:  Ross  v. 
Vader,  3  Chy.  Ch.  236. 

Liberty   to    apply   is   implied   in   judgments    and    orders:   Fritz   v.  Liberty  to 
Hobson,  14  Ch.  D.  542,  561,  but,  semble,  not  where  they  are  final  :apply> 
Penrice  v.  Williams,  23  Ch.  D.  353;  but  see  Rule  622.    It  is  not  im- 
plied in  favour  of  a  defendant  against  whom  the  action  has  been  dis- 
missed, except  for  the  purpose  of  enforcing  the  terms  of  the  order: 
Huntley  v.  Link,  26  Sol.  Jour.  59. 

An  order  made  without  jurisdiction,  if  not  appealed  against,  mustOr(*er 
stand:  West  v.  Downman,  27  W.  R.  697;  and  a  de  facto  judgment, 
which  has  not  been  set  aside,  cannot  be  objected  to,  as  having  been  diction, 
rendered  ultra  vires,  in  an  action  of  trespass  for  acts  done  under  it: 
see  Bruce  v.  Canadian  Bank  of  Commerce,  before  Osier,  J.,  26th  Sep- 
tember, 1882;  Forester  v.  Thrasher,  9  P.  R.  383;  but  it  was  held 
that  a  party  could  not  be  committed  for  disregarding  an  order  made 
without  jurisdiction:  McLeod  v.  Noble,  28  Ont.  528. 

Judgment  obtained  by  Fraud. — Where  a  judgment  'has  been  obtained  judgment 
by  fraud,  the  Court  has  jurisdiction,  in  a  subsequent  action  brought  obtained 
for  the  purpose,  to  set  aside  the  judgment:  'Cole  v.  Lang  ford,  1898, by      ud- 
2  Q.  B.  36. 

Variation  of  Consent  Judgments  and  Orders. — Where  an  Consent 
order  has  been  made  by  consent,  the  consent  given  without  mistake  judgment 
is  binding,  and  cannot  be  withdrawn,  even  before  the  order  is  drawn 
up:  Harvey  v.  Croydon,  26  Ch.  D.  249;  overruling  S.  C.  W.  N.  1883, 
222;  Elsas  v.  Williams,  52  L.  T.  39;  Re  West  Devon,  etc.,  Mines,  38 
Ch.  D.  51,  55;  Holt  v.  Jesse,  3  Ch.  D.  177;  and  Rogers  v.  Horn,  26 
W.  R.  232.  in  which,  as  reported,  it  was  held  that  the  consent  might 
be  withdrawn  before  the  order  was  passed  and  entered:  and  see 
Williams  v.  Heakvns,  Crump.  &  Evans  Chy.  Pr.  562;  Roberts  v. 
Donovan,  16  P.  R.  456;  but  where  counsel,  being  authorized  by  his 
client  to  agree  to  terms  of  an  order,  by  mistake  agrees  to  other  terms, 
the  client  may  withdraw  the  consent  before  the  order  is  drawn  up: 
Lewis  v.  Lewis,  45  Ch.  D.  281;  63  L.  T.  84.  In  Moore  v.  Peachey,  66 
L.  T.  198,  a  garnishee  order  made  by  mutual  mistake  of  the  judg- 
ment creditor,  and  garnishee  was  set  aside,  and  money  paid  under  it, 
was  ordered  to  be  repaid. 

An  interlocutory  order  consented  to  by  mistake  may  be  discharged, 
though  the  mistake  was  on  one  side  only:  Mullins  v.  Howell,  11  Ch. 
D.  763;  and  see  Gilbert  v.  Endean,  9  Ch.  D.  259;  but  not  because  one 
-of  the  parties  finds  it  less  beneficial  than  he  expected:  Cousineau 
v.  London  F.  Ins.  Co.,  12  P.  R.  512;  Powell  v.  Smith,  L.  R.  14  Eq. 
85;  Midland  v.  Johnston,  6  H.  L.  C.  811. 
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Rule  639.  After  a  judgment  by  consent  has  been,  passed  and  entered,  it  can- 
not be  afterwards  amended,  except  for  reasons  sufficient  to  set  aside 
an  agreement  on  the  ground  of  mistake:  Atty.-Gen.  v.  Tomline,  7  Ch. 
D.  388;  Davis  v.  Davis,  13  Ch.  D.  861;  and  it  would  seem  that  it  can 
not  even  then  be  set  aside  on  motion,  but  that  an  action  must  be 
brought  for  that  purpose:  see  The  Huddersfleld  Banking  Co.  v.  Lister, 
1895,  2  Ch.  273;  72  L.  T.  703;  12  R.  331;  Wilding  v.  Sanderson,  1897, 
2  Ch.  p.  538.  Thus  where  parties  had  consented  to  a  judgment 
establishing  a  will,  which  afterwards  turned  out  to  be  a  forgery,  it 
was  held  that  they  were  not  estopped  from  shewing  the  forgery,  and 
setting  aside  the  compromise  judgment  on  that  ground,  in  an  action 
brought  for  that  purpose:  Priestman  v.  Thomas,  9  P.  D.  210;  51  L. 
T.  843.  In  Hickman  v.  Berens,  1895,  2  Ch.  638;  73  L.  T.  323,  where 
a  consent  order  had  not  been  drawn  up,  it  was  rescinded  on  motion, 
on  proof  that  there  had  been  a  mistake  in  giving  the  consent;  and  see 
Lewis  v  Lewis,  45  Ch.  D.  281;  63  L,  T.  84. 

A  consent  judgment  or  order  may  be  amended  by  striking  out 
terms  not  consented  to:  Merchants  Bank  v.  Grant,  3  Chy.  Ch.  64. 

The  silence  by  a  party  in  regard  to  a  material  fact  which  the 
party  knowing  it  was  not  under  obligation  to  disclose,  is  not  :i 
ground  for  a  rescission  of  an  agreement,  or  a  compromise  of  an  ac- 
tion: Turner  v.  Green,  1895,  2  Ch.  205;  43  W.  R.  537;  72  L.  T.  763. 

A  defendant  gave  an  undertaking  at  the  hearing  to  make  certain 
payments  to  the  plaintiff;  the  order  was  drawn  up  two  or  three 
weeks  later,  and  the  undertaking  was  embodied  in  it;  the  under- 
taking was  given  under  a  misapprehension  of  fact;  but  application 
to  discharge  the  defendant  from  the  undertaking  was  refused,  on 
the  ground  that  the  facts  were  ascertainable  by  the  defendant,  and 
that  the  application  was  under  these  circumstances  too  late:  Attonn-i/- 
General  v.  Tomline,  7  Ch.  D.  388. 

A  consent  to  a  perpetual  injunction  was  not  allowed  to  be  with- 
drawn, merely  because  the  defendant  afterwards  discovered  that  he 
had  a  defence:  Elsas  v.  Williams,  52  L.  T.  39;  54  L.  J.  Chy.  336. 

Where  the  Judge  at  the  trial  ruled  adversely  to  the  defendant,  but 
in  compliance  with  the  request  of  his  counsel  modified  his  ruling;  it 
was  .held  that  the  judgment  was  not  by  consent,  and  defendant 
was  not  precluded  from  moving  against  it:  Sweeney  v.  Sweeney,  16 
Ont.  92. 

An  order  arranged  by  consent  between  the  parties,  and  not  the 
result  of  an  adjudication  by  the  Court,  should  shew  on  its  face  that 
it  is  by  consent:  Michel  v.  Mutch,  34  W.  R.  251;  54  L.  T.  45;  55  L.  J. 
Chy.  485. 

Disobedience  to  a  consent  order  good  on  its  face,  cannot  be  justi- 
fied by  shewing  grounds,  which  if  urged  against  the  making  of  the 
order,  might  have  prevented  it  from  being  made:  Ribblc,  etc.  v. 
Croston,  etc.,  45  W.  R.  348. 

No  appeal  can  be  had  from  a  consent  judgment,  or  order,  except  by 
leave,  see  Jud.  Act,  s.  72. 

Compro-         As  to  the  power  of  a  solicitor  to  bind  his  client  by  a  consent  or 
mise-  compromise:  see  Hackett  v.  Bible,  12  P.  R.  482;   he  has  no  implied 

authority  before  action   to  compromise  a  claim:  Macaulay  v.  Policy, 
1897,  2  Q.  B.  122;  Duffy  v.  Hanson,  16  L.  T.  332. 

Counsel  has  full  authority  to  compromise  an  action  at  the  trinl: 
Matthews  v.  Munster,  20  Q.  B.  D.  141;  but  see  Watt  v.  Clark,  12 
359;  but  a  compromise  in  intended  pursuance  of  terms  consented  to 
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by  the  client,  but  by  misapprehension  not  strictly  following  them,  is  Rule  640. 
not  binding  on  the  client:  Lewis  v.  Leuris,  45  Ch.  D.  281;  63  L.  T.  84; 
and  where,  acting  on  general  instructions  to  compromise,  counsel  con- 
sents under  a  misapprehension,  such  as  where  intending  to  concede 
one  thing  he  inadvertently  concedes  another,  or  where  counsel  are 
not  ad  idem  the  compromise  is  not  binding,  and  the  Court  will  set 
it  aside:  Hickman  v.  Beren»,  1895,  2  Ch.  638;  73  L/T.  323. 

Upon  the  question  of  the  authority  of  counsel  to  compromise,  the 
Court  will  take  the  statement  of  the  counsel  from  his  place  at  the 
bar  without  oath:  see  Hickman  v.  Berens,  supra,  and  Wilding  v. 
Sanderson,  1897,  2  Ch.  534 

An  action  by  an  infant  by  his  next  friend  cannot  validly  be  com- 
promised by  the  infant  without  the  sanction  of  the  Court:  Mattel 
v.  Vautro,  105  L.  T.  Jour.  202. 

A  consent  order  creates  an  estoppel  between  the  parties:  Re  South 
American  Co.,  71  L.  T.  334;  unless  procured  by  fraud:  see  Priestman 
v.  Thomas,  supra. 

O4O.    Clerical    mistakes    in    judgments  or  orders,    or  correction 
errors  arising  therein  from  any  accidental  slip  or  omission,  in  judg- 
may  at  any  time  be  corrected  by  the  Court  or  a  Judge  on  Srders an 
motion.     Con.  Eule  780. 

Based  upon  Chy.  O.  335. 

The  same  in  effect  as  Eng.  (1883)  R.  319,  and  substantially  the 
same  as  Eng.  Chy.  O.  23,  r.  21,  as  to  which  see  Morgan  Chy.  Acts 
and  Orders,  4th  ed.,  493;  Seton,  4th  ed.,  1547-8. 

Lapse  of  time  is  not  necessarily  a  bar  to  the  making  of  amend- 
ments under  this  Rule,  where  the  rights  of  other  parties  acquired 
under  the  judgment  or  order  will  not  be  improperly  affected;  thus 
an  action  was  brought  to  enforce  a  covenant,  in  an  assignment  of 
lease,  against  carrying  on  a  business,  and  the  decree  contained  an 
injunction  perpetually  restraining  the  defendant  from  carrying  on 
the  business;  after  th'e  lapse  of  19  years  it  was  amended  by  restrict- 
ing the  injunction  "  to  the  remainder  of  the  term  of  the  lease,"  which 
had  previously  expired:  Shipwright  v.  Clements,  38  W.  R.  746;  63  L.  T. 
160;  and  where  a  decree  made  in  1853,  declared  a  party  entitled 
to  a  charge  on  land  for  £500  and  interest  until  paid,  and  it  appeared 
in  1892  that  the  claim  in  question  arose  out  of  a  bond  in  a  penal 
sum  of  £1,000,  the  decree  was  amended  so  as  to  limit  the  cfiarge 
for  principal  and  interest  to  a  sum  not  exceeding  the  amount  of  the 
penalty:  Hatton  v.  Harris,  1892,  A.  C.  547;  67  L.  T.  722;  see  also 
McMaster  v.  Radford,  16  P.  R.  20. 

Under  Chy.  O.  335,  a  direction  necessarily   consequent  upon  the  what  kind 
judgment,  but  omitted  from  the  decree  drawn  up  might  be  supplied,  of  errotrsd 
such  as  a  direction  (now  unnecessary,  see  Rule  734),  to  settle  a  con-corre 
veyance:    Moffatt  v.  Hyde,   6  U.   C.   L.  J.  94;   Trevetyan  v.,  Charter, 
9  Beav.  140;  or  a  reference  as  to  title,  in  a  decree  for  specific  perform- 
ance: Hughes  v.  Jones,  26  Beav.  24;  and  an  error  in  an  order  arising 
from   an   error    in   the    chief   clerk's   certificate  which   had   escaped 
the  notice  of  all  parties:  Eckersley  v.  Eckersley,  TV.  N.  1884,  133;  a 
foreclosure  judgment  in  the  form  without  a  reference  as  to  incum- 
brancers,  it  having  been  discovered  that  there  was  an  incumbrancer: 
Wilgress  v.  Crawford,  12  P.  R.   658;  Clarke  v.  Cooper,  15  P.  R.  54; 
or  other  mistake  or  slip:  Turner  v.  Hodgson,  9  Beav.  265;  Askew  v. 
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Rule  640.  Peddle,  14  Sim.  301;  and  see  Eadie  v.  McEwen,  14  Gr.  404-  see  also 
Ex  parte  Straight,  16  W.  R.  661;  Andrews  v.  Bohannon,  W/N.  1869, 
80;  Jefferys  v.  tfwita,  11  W.  R.  479;  #e  Glanville's  Trusts  W  N  1878' 
21;  TFarwaw  v.  ZeaJ,  W.  N.  1871,  241;  Re  Tiel,  11  W.  R.  351;  but  not 
any  term  which  could  only  have  been  introduced  by  express  direction 
of  the  Court,  which  was  not  given:  Bird  v.  Heath,  6  Ha.  236;  White- 
head  v.  North,  Cr.  &  Ph.  78;  nor  any  substantial  addition  except  by 
consent:  Willis  v.  Parkinson,  3  Sw.  233;  but  see  Rule  641. 

The  application  must,  as  a  general  rule,  be  on  notice:  Radenhurst 
v.  Reynolds,  11  Gr.  521. 

An  error  was  corrected  under  this  Rule,  not  because  it  did  not 
correctly  carry  out  the  intention  of  the  Court  at  the  time,  but  because 
the  parties  were  mistaken  as  to  the  fact  upon  which  the  judgment  as 
it  stood  was  founded:  Barker  v.  Purvis,  31  Sol.  Jour.  155;  56  L.  T. 
131;  so  an  order  awarding  costs  against  a  defendant  who  had  not 
appeared,  the  Court  thinking  he  was  represented,  was  amended  by 
striking  out  such  award  of  costs:  Cousins  v.  Cronk,  17  P.  R.  348.  But 
in  Klinck  v.  Ontario  Loan  &  I.  Co.,  before  the  Divisional  Court,  Ch. 
D.,  28  June,  1889,  it  was  considered  that  a  Judge  had  no  power  to 
amend  his  judgment,  after  it  had  been  formally  issued,  even  on  the 
ground  of  mistake  (except  to  make  it  carry  out  the  intention  of  the 
Court  when  it  was  made),  and  an  order  made  under  such  circum- 
stances was  vacated,  and  a  new  order  to  the  like  effect  was  made 
by  the  Divisional  Court.  See  also  Olasier  v.  Rolls,  62  L.  T.  305; 
Preston  Ry.  Co.  v.  Allsup,  1895,  1  Ch.  141;  McMaster  v.  Radford, 
16  P.  R.  20;  Ainsworth  v.  Wilding,  1896,  1  Ch.  673;  Port  Elgin,  etc. 
v.  Eby,  17  P.  R.  58.  See  also  notes  preceding  Rule  640. 

A  motion  to  amend  a  decree  in  which  the  pleadings  and  evidence, 
or  anything  beyond  the  judgment  pronounced,  and  the  decree,  is 
required  to  be  looked  at,  must  be  made  in  Court:  Lapp  v.  La-pp,  3 
Chy.  Ch.  234;  4  Chy.  Ch.  3. 

In  Livingstone  v.  Wood,  29  Gr.  157,  a  decree  directing  an  account 
was  amended,  by  striking  out  a  declaration  that  the  plaintiff  was 
entitled  to  certain  credits  which  had  not  formed  a  substantive  part 
of  the  judgment,  so  as  to  make  the  decree  conform  to  the  actual 
judgment,  and  enable  the  credits  to  be  further  investigated  in  the 
Master's  office. 

On  motion  under  the  corresponding  English  Rule,  an  order  made 
under  the  Settled  Estates  Act  was  varied,  so  as  to  dispense  with 
consents  of  tenants  for  life  to  leasing  powers  granted:  Re  Riley's 
Trusts,  30  W.  R.  78. 

Where  an  order  had  been  made  on  the  petition  of  several  persons, 
two  of  whom  had  not  authorized  it,  the  Court,  under  this  Rule, 
amended  the  order  by  striking  out  the  names  of  these  two  as  peti- 
tioners, and  treating  them  as  not  having  been  served  with  the  peti- 
tion: Re  Savage,  15  Ch.  D.  557. 

Where  the  costs  of  a  motion  for  an  interim  injunction  having  been 
reserved  till  the  trial  of  the  action,  the  plaintiff's  counsel  omitted 
to  ask  for  them  at  the  trial,  and  they  were  not  provided  for,  it  was 
held  that  the  omission  might  be  supplied  under  this  Rule:  Fritz  v. 
Hobson,  14  Ch.  D.  542,  561.  So,  where  the  Judge  inadvertently 
omitted  to  make  any  order  as  to  the  costs  of  the  action:  Hardy  v. 
Pickard,  12  P.  R,  428;  and  see  Rule  641. 
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But  where  the  decree  did  not  direct  the  payment  of  costs  "  forth-  Rules 
with,"  and  it  did  not  appear  that  such  a  direction  was  intended  by  641,  642. 
the  judgment,  an  application  to  amend  was  refused:  Wilson  v.  Robert- 
son, 3  Chy.  Ch.  100. 

See,  for  amendment  of  orders  so  as  to  provide  for  costs  omitted  by 
mistake,  Blakey  v.  Hall,  56  L.  J.  Chy.  568;  56  L.  T.  400;  Viney  v. 
Chaplin,  3  De  G.  &  J.  282;  St.  Michael's  College  v.  Merrick,  26  Gr. 
216. 

Where  a  judgment,  order,  report  or  certificate  is  varied,  it  is  not  the 
correct  practice  to  make  any  actual  physical  alteration  in  the  docu- 
ment: Rule  315;  see  Fox  v.  Bmrblock,  45  L.  T.  469;  46  L.  T.  145. 

641.   Where  a  judgment  or  order  requires  amendment  ^f^sto 
in  any  other  particular  on  which  the  Court  did  not  ad-  matters  on 
judicate,  the  same  may  be  amended  by  the  Court  on  mo-  there  was 
tion.     Con.  Eule  781.  ?a°fc?0daudi 

Based  on  Chy.  O.  336. 

Where  the  application  was  made  after  the  time  within  which  the 
cause  could  have  been  reheard  without  leave,  it  was  held  that  the 
applicant  need  not  apply  for  leave  to  move,  but  must,  nevertheless, 
make  out  such  a  case  as  would  be  necessary,  in  order  to  obtain 
leave  to  rehear  after  the  time  had  elapsed:  O'Donotfhue  v.  Uembroff, 
19  Gr.  95. 

And  see  Fritz  v.  Hobson,  and  Hurdy  v.  Pidkara;  Blakey  v.  Hall, 
and  other  cases  cited  in  note  to  preceding  Rule. 

642. — (1)  A  party  entitled  to  the  reversal  or  varia- 
tion  of  a  judgment  or  order,  upon  the  ground  of.  matter 
arising  subsequent  to  the  making  thereof,  or  subsequently  judgments, 
discovered,  or  to  impeach  a  judgment  or  order  on  the6 
ground  of  fraud,  or  to  suspend  the  operation  of  a  judg-  /£ 
ment  or  order,  or  to  carry  a  judgment  or  order  into  opera- 
tion, shall  proceed  by  petition  in  the  cause,  praying  the 
relief   which   is    sought,    and   stating   the   grounds   upon 
which  it  is  claimed.     Con.  Rule  782. 

(2)  The  petition  shall  be  verified  by  affidavit,  and  served  Petition  to 

v    '    ,  V    .  /•     -n  ••  i  i-  be  verified 

upon  the  solicitors  oi  all  parties  interested;    and  in  case  a  and  served 
party  has  no  solicitor,  then  upon  the  party.     Con.  Rule  parties 

/TOO  interested. 

(3)  Upon  the  hearing  of  the  petition,  the  Court  may  Hearing  of 
either  make  a  final  order,  or  direct  the    petition  to  stand  p 
over,  with  liberty  to  the  parties  interested  in  sustaining 

the  judgment  or  order  to  file  a  special  answer  to  the  same; 
and  may  make  such  order  as  to  evidence  and  the  hearing 
of  the  petition,  as  may  seem  just.  Con.  Rule  785. 
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Rule  642.  (4.)  Where  the  reversal  or  variation  of  a  judgment  or 
Squfr^d6  order  is  sought  upon  new  matter,  such  proof  as  would  have 
when  been  requisite  upon  a  motion  to  file  a  bill  of  review  shall 

reversal        -,  ^.     ,          -,*         _.    ,      j-^n 

sought  on    be  supplied.     Con.  Rule  786. 

new  matter 

Based  upon  Chy.  O.  330.    There  is  no  similar  Bng.  Rule. 

On^etition     Formerly    a    person    presenting    a    petition    under    Chy.    O.  330, 

Ord.e330,  y  from   which   this  Rule   is   taken,   in   a   case    where   formerly   a   bill 

security      of  review,  or  a  bill  in  the  nature  of  a  bill  of  review,  should  have  been 

required,     filed,  was  required  to  give  security  for  costs:  Sadlier  v.  Doyle,  before 

Proudfoot,   V.C.,   19  and  26   Nov.,   1877,   and  see  Beames'   Orders, 

pp.  314,  366,  and  see  Ont.  Order  in  Chy.  12th  July,  1844,  Ixxix;  but 

see  Chy.    O.    1;   but  it  would  seem  that   no  such   security  is  now 

required  to  be  given  unless  expressly  ordered. 

An  order  made  for  the  payment  out  of  Court  of  money  in  a  wind- 
ing up  proceeding,  was  rescinded  on  the  application  of  the  Receiver 
General  who  had  received  no  notice  of  the  motion  for  the  order, 
though  having  an  inchoate  interest  in  the  fund:  Re  Central  Bank,  24 
Ont.  App.  470;  28  S.  C.  R.  192. 

Leave  to  file  a  petition  under  this  Rule  is  not  necessary  in  any 
case:  Duggan  v.  McKay,  1  Chy.  Ch.  380. 

For  cases  in  which  petitions  have  been  presented  under  Chy.  O. 
330,  see  Bank  of  Upp&f  Canada  v.  Wallace,  16  Gr.  280;  Brouse  v. 
Stayner,  16  Gr.  1;  Dumlle  v.  Cooourg  &  P.  Ry.  Co.,  29  Gr.  121; 
Mason  v.  Seney,  12  Gr.  143;  Colonial  Trusts  v.  Cameron,  21  Gr.  70; 
Rooson  v.  Wride,  14  Gr.  606;  15  Gr.  565. 

As  to  vacating  a  judgment  on  the  application  of  the  party  in  whose 
favour  it  is,  where  a  third  party  might  be  affected  thereby:  see 
Toronto  D'ental,  etc.,  Co.  v.  McLaren,  14  P.  R.  89;  and  as  to  vacating 
a  judgment  or  order  at  the  request  of  the  plaintiff  in  order  to  enable 
him  to  amend  his  proceedings:  see  Clarke  v.  Cooper,  15  P.  R.  54; 
Wilgress  v.  Crawford,  12  P.  R.  658. 

Petitions         Petitions  to  Impeach  a  Judgment  on  the  Ground  of  Fraud. 
to  impeach  _A  bill  of  this  kind  was,  prior  to  Chy.  O.  330,  proper,  where  a  decree 
JSSJSJ  had  been  obtained  by  fraud.    Where  the  decree,  however,  had  also 
of  fraud.      been  affirmed  by  the  House  of  Lords,   it  would  seem  to  have  been 
necessary  that   application   should   be  first   made  to   the 
Lords  for  directions:  Shedden  v.  Patrick,  1  Macq.  H.  L.  C.  53o,  and 
see  Tommey  v.  White,  4  H.  L.  C.  313. 

In  England,  where  no  such  practice  as  that  prescribed  by  this  Rule 
is  in  force,  it  is  held  by  analogy  to  the  former  practice,  that  m  order 
to  set  aside  a  judgment  obtained  by  fraud,  a  new  action  must  now 
be  brought:  Flower  v.  Lloyd,  6  Ch.  D.  297;  Priestman  v.  Thomas,  9  P. 
D.  210;  51  L.  T.  843. 

Petitions         Petitions  to  Suspend  the  Operation  of  a  Judgment.-Bills 
to  suspend  of  this  kind  were  formerly  necessary  whenever  it  was  sought 
oFHSg?    the  execution  of  a  decree:  e.g.,  where  an  appeal  was  pending 
Sent,          the  decree.     But  relief  of  this  kind  has,   since  Chy.   O     , 

granted  on  motion  in  Chambers,  without  even  a  petition:  Campoell  ^ 
Edwards  6  P   R.  159;  Walker  v.  Nile*,  3  Chy.  Ch.  418.     In  such  cases 
fecnrS was  generally  required  to  be  given:  T*     The  staying  of  pro- 
ceedings pending  an  appeal  is  discretionary.    In  a  case  where  the 


VARIATION    OF  JUDGMENTS  AND  ORDERS.  799 

Court  refused  to  stay  proceedings  pending  an  appeal  from  an  order  Rule  642. 
allowing  a  demurrer,  it  directed  that  an  answer  filed  should  not  pre- 
judice the  appeal:  McMurray  v.  Grand  Trunk  Ry.,  3  Chy.  Ch.  125. 

Petitions  to  Carry  a  Judgment  into  Operation. — Bills  of  this  Petitions  to 
kind  were  sometimes  necessary  where  the  parties  neglected  to  pro-  °iIJit  Into ' 
ceed    upon    the    decree,  and    their  rights  under  it  had  become  em- operation, 
barrassed  by  subsequent  events,  and  it  was  necessary  to  have  them 
settled   by  the  decree  of    the   Court.     See   Mitford   Pleadings,   3rd 
ed..  75. 

Petitions    of    Review. — Prior   to   Chy.    O.    330,    where   a   party  Peti^ns 
sought  to  impeach  a  decree,  either  for  error  in  law  appearing  in  theof  review 
body  of  the  decree,  without  further  examination  of  matters  of  fact, 
or  in  respect  of  some  new  matters  arising  after  the  decree;  or  on  new 
evidence    discovered   after   decree   made,    which    could    not   possibly 
have  been  used   when   the  decree  was   pronounced;   in   such   cases, 
where  the  decree  had  been  enrolled,  a  bill  of  review  was  filed,  and 
where  it  had  not  been  enrolled,  a  bill  in  the  nature  of  a  bill  of  review 
was  the  proper  proceeding.    See  Bumble  v.  Cobourg,  etc.,  29  Gr.  121. 

Where  the  bill  was  filed  on  the  ground  of  error,  it  was  necessary  to  When  bill 
specifically  assign  the  error  complained  of,  and  it  must  have  been  an  flled  °" 
error  of  law,  apparent  on  the  face  of  the  decree,  and   not  a  mere  f^ror1  error 
error  of  judgment:  Green  v.  Jenkins,  6  Jur.  N.   S.  515,  e.g.:  It  could must'be 
not  be  assigned  for  error  that  any  matter  had  been  decreed  contrary  apparent 
to  the  proofs:  Hellish  v.  Williams,  1  Vern.  166;  and  see  Rule  642  (4).     Decree6  ° 

For  cases  since  The  Judicature  Act,  see  Synod  v.  De  Blaquiere,  10 
P.  it.  11;  Bank  of  B.  N.  A.  v.  Western  Ins.  Co.,  11  P.  R.  434;  Boswell 
v.  Coaks,  6  R.  167;  and  see  Wilkins  v.  Wilkins,  100  L.  T.  Jour.  418. 

An  application  under  the  present  Rule  is  a  proceeding  in  the  cause, 
and  is  properly  made  in  Court  to  the  Judge  who  pronounced  the 
judgment  or  order  sought  to  be  varied,  etc.:  Armour  v.  Merchants 
Bank,  17  P.  R.  108;  Bank  of  British  North  America  v.  Western  Assur- 
ance Co.,  11  P.  R.  434;  Synod  v.  De  Blaquiere,  10  P.  R.  11;  but  where 
new  evidence  is  discovered  within  the  time  limited  for  moving  before 
a  Divisional  Court,  under  Rules  787,  788,  a  motion  for  a  new  trial 
on  that  ground  may  be  made  to  the  Divisional  Court. 

A  new  trial  was  refused  where  the  fresh  evidence  was  only  in 
corroboration:  Howarth  v.  McGugan,  23  Ont.  396;  Trumble  v.  Hortvn, 
22  Ont.  App.  51. 

A  respondent  may  file  affidavits  in  answer  without  the  leave  of  the 
Court:  Rooson  v.  Wride,  14  Gr.  606;  15  Gr.  565. 

In  applications  to  open  up  proceedings,  by  way  of  review,  on  the 
ground  of  newly  discovered  evidence,  the  party  applying  must  shew 
(1)  that  the  evidence  is  such  that  if  it  had  been  brought  forward  at 
the  proper  time,  it  might  probably  have  changed  the  result;  (2)  that 
at  the  time  he  might  have  so  used  it,  neither  he  nor  his  agent  had 
knowledge  of  it;  (3)  that  it  could  not,  with  reasonable  diligence,  have 
been  discovered  in  time  to  have  been  so  used;  and  (4)  the  applicant 
must  have  used  reasonable  diligence  after  the  discovery  of  the  new 
evidence:  Hosking  v.  Terry,  8  Jur.  N.  S.  977;  Mason  v.  Seney,  12  Gr. 
143;  Dumble  v.  Cobourg  and  Peterboro'  Ry.  Co.,  29  Gr.  121;  Colonial 
Trusts  v.  Cameron,  21  Gr.  70;  see  also  Caradice  v.  Currie,  19  Gr.  108: 
Waters  v.  Shade,  2  Gr.  218;  Murray  v.  Canada  Central  Railway  Co.,  7 
Ont.  App.  646;  Synod  v.  De  Blaqufere,  10  P.  R.  11;  Bank  of  B.  N.  A. 
v.  Western  Ass.  Co.,  11  P.  R.  434;  Bosicell  v.  Coaks,  6  R.  167- 
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12.  ENTRY  OF  SATISFACTION. 


643.  In  order  to  acknowledge  satisfaction  of  a  judg- 
ment,  it  shall  be  requisite  only  to  produce  a  satisfaction 
pjece  according  to  Eorm  210,  and  such  satisfaction  piece 
shall  be  signed  by  the  party  acknowledging  the  same-  or 
his  personal  representative,  and  his  signature  shall  be 
witnessed  by  some  practising  solicitor  expressly  named 
by  him,  and  attending  at  his  request  to  inform  him  of  the 
nature  and  effect  of  such  satisfaction  piece  before  the  same 
is  signed;  the  solicitor  shall  declare  himself  in  the  attes- 
tation thereto  to  be  the  solicitor  for  the  person  so  signing 
the  same,  and  state  that  he  is  witness  as  such  solicitor  (pro- 
vided that  the  Court  or  a  Judge  may  make  an  order  dis- 
pensing with  such  signature  under  special  circumstances); 
and  in  cases  where  the  satisfaction  piece  is  signed  by  the 
personal  representative  of  a  party  deceased,  his  representa- 
tive character  shall  be  proved  by  the  production  of  the  pro- 
bate of  the  will,  or  of  the  letters  of  administration,  to  the 
officer  in  custody  of  the  judgment.  Con.  Rule  787. 
Taken  from  Rule  T.  T.  1856,  64. 

See  App.  Form  No.  210.  The  plaintiff's  signature  may  be  dis- 
pensed with,  and  his  solicitor  in  the  cause  be  authorized  to  acknow- 
ledge satisfaction,  upon  proof  that  the  solicitor  is  authorized  by  the 
plaintiff  to  arrange  the  claim,  and  that  the  delay  in  obtaining  the 
plaintiff's  signature  would  be  prejudicial:  Rudall  v.  Hurd,  3  U.  C.  L. 
J.  14;  Pawson  v.  Wrightman,  2  U.  C.  L.  .J.  184;  so  also  where  the 
amount  of  the  judgment  is  small  and  the  plaintiff  resides  out  of  the 
jurisdiction:  Bank  of  Montreal  v.  Crorik,  3  U.  C.  I/.  J.  32;  or  where 
the  plaintiff  resides  abroad  and  has  given  his  solicitor  written 
authority  to  acknowledge  satisfaction  for  him:  Darling  v.  Wright,  3 
U.  C.  L.  J.  50.  When  a  satisfaction  piece  is  executed  before  an 
attorney  of  another  Province,  a  certificate  of  his  due  admission  must 
be  produced,  and  his  signature  duly  verified:  Moss  v.  Dayly,  3  U.  C. 
L.  J.  74;  signature  before  a  practising  attorney  of  a  foreign  country 
is  a  sufficient  compliance  with  this  Rule:  Abernethy  v.  Beddome,  6  P. 
B.  162. 

An  order  to  enter  up  satisfaction  will  not  be  granted  where  it  is 
not  clear  that  the  judgment  has  been  satisfied:  Lewme  v.  Savage,  31 
U.  C.  L.  J.  89. 

After  the  judgment  has  been  satisfied,  the  plaintiff's  solicitor  can- 
not be  compelled  by  defendant  to  procure  a  satisfaction  piece  to  be 
executed  by  his  client;  but  the  solicitor  may  be  ordered  to  disclose 
his  client's  place  of  residence,  so  that  the  defendant  may  tender  a 
satisfaction  piece  for  execution,  and  if  the  plaintiff  refuses  to  sign  it 
he  may  be  ordered  to  do  so:  Carr  v.  Coulter,  2  P.  R.  226. 
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The  arrest  of  one  of  several  defendants  on  a  ca.  sa.  and  his  subse-  Rule  §44 
quent  discharge  with  the  consent  of  the  plaintiff,  operates  as  a  satis- 
faction of  the  judgment,  even  though  the  plaintiff  at  the  time  of 
the  discharge  expressly  stipulated  that  his  other  remedies  on  the 
judgment  we  re  not  to  be  impaired:  Hamilton  v.  Holcomb,  1  U.  C.  L. 
J.  40 ;  but  see  Rule  1056 ;  where  a  vendor  after  recovering  judgment 
for  his  purchase  money,  subsequently  cancels  the  contract  of  sale, 
that  operates  as  a  satisfaction  of  the  judgment:  Cameron  v.  Bradbury, 
9  Gr.  67. 

644.    The  satisfaction  piece   shall   be  entered   in   thesatisfac- 
office  in  which  the  judgment  is  entered.     Con.  Kule  788.      whereto  be 

Taken  from  Rule  T.  T.  1856,  65.  entered. 
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